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PREFACE. 


EoUowing  the  plan  of  this  series  (as  set  out  in  the  preface  to 
Yolume  HI.),  the  present  volume  and  the  next  contain  all  the 
adjudged  cases  in  the  American  and  English  Reports  wherein  a 
special  defence  to  a  particular  crime  has  been  adjudged  sufficient. 
The  particular  crimes  treated  in  this  yolume  are  all  those  crimes 
which  are  regarded  as  crimes  against  the  public,  e.g.^  Abandon- 
ment ;  Abortion  ;  Adultery ;  Affray ;  Barratry ;  Bawdy  Houses ; 
Bigamy;  Blasphemy;  Breaking  Jail;  Bribery;  Carrying  Con- 
cealed Weapons  ;  Compounding  Felony ;  Concealing  Birth ;  Con- 
spiracy ;  Counterfeiting ;  Cruelty  to  Animals ;  Defrauding  the 
Bevenue;  Desertion;  Disorderly  Houses;  Disturbing  Religious 
Worship;  Disturbing  the  Peace;  Drunkenness;  Election  Of- 
fenses; Escape;  Extortion;  Forcible  Entry  and  Detainer; 
Fornication;  Gaming;  Incest;  Indecent  Exposure;  Lewdness; 
Liquor  Selling ;  Malicious  Mischief ;  Miscegenation;  Misfeasance 
in  Office;  Nuisance;  Obscene  Language;  Obscene  Literature; 
Obstructing  Officers;  Obstructing  Trains;  Obstructing  Streets 
or  Roads;  Obstructing  the  Mail;  Offenses  against  the  United 
States  Mail ;  Official  Misconduct ;  Neglect  of  Children ;  Re- 
taining Pension  Money ;  Perjury ;  Piracy ;  Profanity ;  Prostitu- 
tion; Resisting  Officer;  Riot;  Sabbath  Breaking;  Slander  and 
Libel;  Smuggling;  Sodomy;  Stealing  from  the  Mail;  Sub<  i- 
tion  cjf  Perjury ;  Treason  ;  Trespass  and  Vagrancy.     In  addi.  m 

(V) 


Tl  PREFACE. 

this  Yolame  includes  certain  offenses  against  the  Property  of 
Individoals,  viz.,  Arson;  Blackmailing  and  Threatening;  Burg- 
lary and  Embezzlement. 

The  next  and  final  volume  of  the  series  will  contain  the  remain- 
ing offenses  against  the  Property  of  Individuals  and  all  of  the 

offenses  against  the  Persons  of  Individuals. 

J.  D.  L. 

November,  1886. 
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CRIMES  AGAINST  SOCIETY  AND  THE  LAWS  OF  NATURE, 


ABORTION  — INTENT  TO  PRODUCE  ESSENTIAL. 

Slattery  V,  People. 

[76  m.  217.] 

In  the  Supreme  Court  of  Illinois^  January  Term^  1875, 

The  Statute  Piovidinir  that  whoeyer  by  means  of  any  instmment,  medicine,  drag  or 
other  means  whatsoever  causes  any  pregnant  woman  to  miscarry  or  attempts,  etc.,  shall 
be  pimished,  extends  only  to  an  intentional  use  of  such  means  for  such  purpose.  There- 
fore  a  husband  who  beats  his  wife,  which  beating  results  in  a  miscarriage  which  he 
never  intended  to  produce,  is  not  guilty  under  the  statute. 

Writ  of  error  to  the  Circuit  Court  of  Hancock  County,  Hon.  Joseph 
SiBLET,  Judge,  presiding. 

This  was  an  indictment  against  Trevior  Slattery,  for  producing  the 
miscarriage  of  his  wife,  Celestia  Slattery,  by  beating  her,  etc.  The 
defendant  was  convicted,  and  sentenced  to  three  years'  imprisonment 
in  the  penitentiary. 

Henry  W.  Draper  and  Oeo.  Edmunds ^  Jr.^  for  the  plaintiff  in  error. 

B.  F.  Peterson,  State's  Attorney,  and  Jas.  K.  EdaaUj  Attorney- 
General,  for  the  People. 

Mr.  Justice  Brebse  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted,  at  the  June  term,  1874,  of  the  Han- 
ooek  Circuit  Court  for  feloniously,  unlawfully  and  maliciously  beating, 
striking,  kicking,  punishing  and  crushing  one,  Celestia  Slattery,  a  preg- 
nant woman,  with  intent  unlawfully,  feloniously  and  maliciously  to 
cause  her  to  miscarry,  and  by  means  whereof  she  did  miscarry. 
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The  jury  found  the  defendant  guilty,  and  fixed  his  imprisonment  in 
the  penitentiary  at  three  years.  A  motion  for  a  new  trial  was  denied, 
and  judgment  rendered  on  the  verdict. 

The  record  is  brought  here  by  writ  of  error,  and  various  errors 
assigned.    Those  which  are  deemed  important  will  be  noticed. 

The  section  of  the  statute  under  which  the  indictment  was  found  is  as 
follows :  ^^  Whoever,  by  means  of  any  instrument,  medicine,  drug,  or 
other  means  whatever,  causes  any  woman  pregnant  with  child  to  abort 
or  miscarry,  or  attempts  to  procure  an  abortion  or  miscarriage,  etc., 
shall  be  imprisoned  in  the  penitentiary  not  less  than  one  year  nor  more 
than  ten  years."  ^  This  statute  is  evidently  aimed  at  professional 
abortionists,  and  at  those  who,  with  the  intent  and  design  of  producing 
abortion,  shall  use  any  means  to  that  end,  no  matter  what  those  means 
may  be,  but  not  at  those  who,  with  no  such  purpose  in  view,  should,  by  a 
violent  act,  unfortunately  produce  such  a  result.  The  intent  to  produce 
an  abortion  must  exist  when  the  means  are  used.  That  is  the  charge 
in  the  indictment.  It  is  there  charged  the  prisoner  did  feloniously  and 
maliciously  beat  the  pregnant  woman,  with  intent  unlawfully,  felon- 
iously, etc. ,  to  cause  her  to  miscarry. 

The  party  alleged  to  have  been  so  beaten  is  the  wife  of  the  prisoner, 
who,  by  his  own  confession,  had  not  treated  her  in  the  kindest  manner, 
but  there  is  not  a  particle  of  proof  in  the  record  going  to  show  that 
her  miscarriage  was  caused  by  any  violence  he  at  any  time  used  towards 
her,  or  that  he  had  the  least  idea  such  would  be  the  result,  or  that  he 
desired  or  intended  such  a  result. 

A  felonious  and  malicious  intent  to  cause  a  miscarriage  being  charged 
in  the  indictment,  circumstances  to  satisfy  the  jury  of  the  intent  should 
be  shown.  A  criminal  oifensd  consists  in  a  violation  of  a  public  law, 
in  the  commission  of  which  there  must  be  a  union  or  joint  operation  of 
act  and  intention,  or  criminal  negligence,  and  the  intention  is  mani- 
fested by  the  circumstances  connected  with  the  perpetration  of  the 
offense,  and  the  sound  mind  and  discretion  of  the  person  accused. 

The  only  marks  upon  the  person  of  Mrs.  Slattery  were  a  discoloration 
about  a  finger's  length  of  one  thigh,  a  mark  on  one  of  her  arms,  and  a 
slight  discoloration  at  one  spot  on  her  face,  but  how  these  were  pro* 
duced  no  witness  testified.  It  was  in  proof  she  was  about  three  months 
gone  in  pregnancy,  and  had  three  or  four  miscarriages  previously,  and 
but  a  short  time  before  this  last  one  she  had  ridden  some  miles  in  a  lum- 
ber wagon  to  a  dancing  party,  where  she  danced  all  night  and  into  the 
morning,  and  rode  home  in  the  same  conveyance. 

One  Taylor,  claiming  to  be  a  doctor,  gave  it  as  his  opinion  that  these 
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marks  appeared  to  have  been  made  three  or  four  days  previous  to  the 
miscarriage,  and  in  his  opinion  produced  it ;  whilst  Doctors  Thompson 
and  Carlton  testify,  the  bruises  as  described  by  Taylor,  would  not  cause 
miscarriage  to  a  healthy  woman.  They  further  testify,  after  three  or 
four  miscarriages  it  becomes  habitual,  and  the  chances  are  against  the 
woman  canying  a  child  the  full  time,  and  they  further  say  that,  with 
such  a  woman,  lifting  heavy  weight,  any  hard  work,  fast  walking,  riding 
in  a  lumber  wagon,  dancing,  or  anything  of  that  kind,  would  be  liable 
to  induce  a  miscarriage. 

There  is  no  question  that  the  great  preponderance  of  the  evidence 
sustains  the  position  taken  by  the  prisoner's  counsel,  that  miscarriage 
had  become  habitual  with  her,  and  the  chances  were  all  against  her 
canying  this  f cetus  the  full  time.  We  have  said  there  was  no  evidence 
to  show  this  miscarriage  of  the  prisoner's  wife  was  caused  by  any  act  of 
violence  of  his  toward  her.  The  weight  of  the  testimony  is  the  other 
way. 

It  is  argued  by  the  counsel  for  the  People,  it  sufficiently  appears 
from  the  testimony  of  her  father,  Joseph  Larrimore.  Neither  he  nor 
Mrs.  Larrimore,  the  mother,  testify  to  any  act  of  violence  of  their  own 
knowledge,  but  claim  that  at  Larrimore's  house,  where  Mrs.  Slattery 
then  was,  after  her  miscarriage,  at  an  interview  then  held  by  the  pris- 
oner, at  which  were  present  his  wife,  her  father  and  mother,  a  Mr.  Bliss 
and  a  Mrs.  Davis,  the  prisoner  admitted  many  acts  of  violence  which 
Larrimore  specified,  by  not  denying  the  accusations.  No  time  was 
specified  when  these  acts  were  done  —  whether  years  before  or  quite 
recently ;  and  the  prisoner  was  not  in  a  position  to  deny,  for  he  had 
promised  Bliss,  if  he  would  go  with  him  and  be  present  at  the  inter- 
view, he  would  keep  his  temper  — would  be  on  his  good  behavior.  He^ 
felt  pledged  to  make  no  denial  of  any  statement  Larrimore  should 
make,  but  to  keep  his  temper  under  strict  control,  and  let  his  father- 
in-law  say  what  he  pleased.  At  this  interview  not  one  word  was  said 
by  Mr.  or  Mrs.  Larrimore,  or  Mrs.  Slattery,  or  by  anybody  else,  that 
ber  miscarriage  had  been  caused  by  the, prisoner's  violence  toward  her. 
It  is  strange,  indeed,  if  such  was  the  fact,  the  miscarriage  so  recent, 
and  all  the  prisoner's  enormities  narrated  with  much  apparent  gusto  by 
Larrimore,  that  he  should  not  have*  charged  this  miscarriage  as  having 
been  produced  by  the  prisoner's  violence.  There  is  nothing  of  it  in 
the  proof. 

We  fail  to  find  in  this  record  anjrthing  connecting  the  prisoner  with 
4ie  crime  charged,  as  it  is  defined  in  the  statute  book. 

The  Judgment  will  be  reversed,  and  the  cause  remanded,  that  a  new 

trial  may  be  had. 

Judgment  reversed. 


\ 
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ABORTION  —  CHILD  MUST  BE  «*  QUICK." 

Evans  v.  People. 

[49  N.  Y.  86.] 

In  the  New  York  Court  of  Appeals,  1872, 

To  Oonstitiite  a  Oitme  under  the  New  York  statute  (Laws  1889,  ch.  631),  in  ceasing  the 
death  of  an  nnbom  child  in  attempting  to  produce  a  misoanriage, "  quickening  "  of  the 
child  must  be  aveired  and  proved. 

Samuel  Hand,  for  plaintiff  in  error.  » 

A.  S.  StUlivany  for  defendant  in  error. 

Allen,  J.  The  accosed  was  indicted  for  the  statutory  offense  of 
manslaughter  in  the  second  degree  created  and  defined  by  chapter  631 
of  the  Laws  of  1869,  entitled  ''  An  act  relating  to  the  procurement  of 
abortions  and  other  like  offenses."  Hewaa  charged  with  having  by 
acts  and  means  mentioned  in  the  first  section  of  the  act,  caused  and 
procured  the  miscarriage  of  one  Ann  O'Neill  then  being  pregnant  with 
child,  by  which  the  death  of  the  child  was  produced.  The  prosecution 
failed  to  prove  that  a  miscarriage  was  effected,  or  that  the  death  of  the 
child  was  caused  or  produced  by  the  act  or  agency  of  the  prisoner. 
The  pregnancy  of  the  female  was  proved  and  that  she  was  prematurely 
delivered  of  two  living  children  and  evidence  was  given  tending  to  prove 
that  the  prisoner  had  some  time  before  the  birth  of  the  children  furn- 
ished the  mother  with  medicines  to  be  taken  by  her  and  had  also  ap- 
plied instruments  to  her  person  for  the  avowed  purpose  of  procuring  a 
miscarriage. 

The  act  distinguishes,  as  the  prior  legislation  of  the  State  has  dis- 
tinguished, between  the  actual  accomplishment  of  an  abortion,  resulting 
in  the  death  of  the  mother  or  child,  and  the  ineffectual  attempt  or  the 
furnishing  of  means  to  effect  a  miscarriage,  making  the  latter  offense  a 
misdemeanor  and  the  former  a  felony. 

The  first  section  of  the  act  makes  the  administering  of  medicines  or 
the  use  of  other  means,  with  intent  to  produce  a  miscarriage  resulting 
in  death,  manslaughter  in  the  second  degree.  It  is  ttxe  intent  with 
which  the  act  is  committed  that,  in  the  case  of  the  death  of  the  female, 
reduces  the  crime  from  murder  to  manslaughter ;  for  if  the  same  acts 
are  committed  and  the  same  means  resorted  to  with  intent  to  accom- 
plish her  death,  and  the  death  ensues,  it  is  murder.  Causing  the  death 
of  an  infant  in  the  mother's  womb  was  at  a  very  early  day  deemed 
murder;  but  is  not  so  regarded  at  the  common  law  at  the  present 
time  and  is  not  made  so  by  statute.  Such  an  infant  is  not  considered 
ft  person  or  a  human  being  upon  whom  the  crime  of  murder  can  be  com- 
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mitted.^  At  common  law  an  unsuccessf al  attempt  to  effect  the  destruc- 
tion of  an  infant,  *'  quick  "  in  its  mother's  womb, appears  to  have  been 
treated  as  a  misdemeanor  and  an  actual  destruction  of  such  infant  as  a 
high  crime.' 

The  willful  killing  of  an  unborn  child  is  not  manslaughter  except  as 
rendered  so  by  statute.  The  general  laws  of  the  State  make  the  killing 
of  a  quick  child  manslaughter  in  the  first  d^ree  when  caused  by  an  in- 
jury to  the  mother  which  would  be  murder  if  it  resulted  in  the  death  of 
the  mother.  3  And  by  the  act  under  consideration  it  is  made  man- 
slaughter in  the  second  degree  to  cause  the  death  of  the  child  in  an 
attempt  to  procure  a  miscarriage. 

The  indictment  does  not  charge  that  the  child  or  chUdren  with  which 
Ann  Cy  Neill  was  pregnant,  had  at  the  time  of  the  alleged  offense  quick- 
ened in  the  womb.  In  other  words  it  is  not  charged  that  she  was  preg- 
nant with  a  quick  child,  and  there  was  no  evidence  that  the  child  had 
quickened.  The  judge,  in  response  to  an  inquiry  by  the  prisoner, 
diaiged  that  it  was  immaterial  whether  the  child  was  then  quick,  and 
it  was  enough  that  she  was  pregnant ;  and  that  an  Abortion  in  any  stage 
of  pregnancy,  was  manslaughter  in  the  second  degree. 

A  woman  is' ^  quick  with  child  "from  the  period  of  conception  and 
the  commencement  of  gestation,  but  is  only  '*  pregnant  with  a  quick 
eluld  "  when  the  child  has  become  quick  in  the  womb.^  It  was  assumed 
by  the  judge,  and  the  conviction  was  had  upon  the  theory,  that  the 
offense,  under  the  statute,  would  be  consummated  by  the  destruction  of 
foetus  at  any  time  during  pregnancy. 

A  miscarriage  can  be  effected  at  any  time  after  actual  conception ; 
and  if  the  death  of  the  woman  resulted  from  an  attempt  to  produce  it 
by  any  of  the  acts  and  means  mentioned  in  the  statute,  the  offense  is 
complete. 

There  was  no  evidence  given  upon  the  trial  as  to  the  commencement 
of  life  in  the  child  or  the  character  or  degree  of  vitality  at  the  different 
periods  of  gestation.  But  it  may  be  assumed  that  the  claim  of  the 
physiologist  is  true,  that  life  exists  from  the  first  moment  of  conception. 
Ai^  it  has  been  well  settled  from  a  very  early  period,  that  certain  civU 
rights  attach  to  the  child  from  the  first,  and  that  legal  consequences 
resait  from  pregnancy  before  actual  quickening.^  But  it  is  life  in  em- 
bryo and  recognized  in  the  interests  of  humanity  in  some  cases,  and  in 
the  other  in  the  interest  of  child  thereafter  to  be  born  and  in  respect  to 
succession  of  estates. 

1  Biun.  on  Or.  485, 071.  '  1  Rev.  Stats.  661,  sec.  8. 

>  Rom.  on  Or.   671;  Common  wealth  v.  «  Reg.  v.  Wycherly,  8  G.  A  P.  862. 

Bangs,  9  Haas.  387;  Same  v.  Parker,  0  Mete.  ^  1  Bla.  Com.  129. 
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Bat  until  the  period  of  quickening  there  is  no  evidence  of  life ;  and 
whatever  may  be  said  of  the  foetus,  the  law  has  fixed  upon  this  period  of 
gestation  as  the  time  when  the  child  is  endowed  with  life,  and  ior  the 
reason  that  the  f  cBtal  movements  are  the  first  clearly  marked  and  well- 
defined  evidence  of  life.^ 

Although  there  may  be  life  before  qnickening,  all  the  authorities 
agree  that  a  child  is  not  ^^  quick  "  until  the  mother  has  felt  the  child 
alive  within  her.  *^  Quick"  is  synonymous  with  ^* living"  and  both 
are  the  opposite  of  *^  dead."  The  woman  is  not  pregnant  with  a  living 
child  until  the  child  has  become  quick.  If  the  child  is  a  living  child  from 
the  instant  of  conception  then  all  the  authorities,  medical  and  legal,  are 
sadly  at  fault  in  their  attempt  to  distinguish  between  mere  pregnancy 
and  pregnancy  with  a  quick  child,  and  legislators  have  been  laboring 
under  the  same  hallucination  in  legislating  upon  the  subject,  for  all  the 
acts  passed  in  reference  to  abortion  in  this  country  and  in  England 
recognize  the  fact  that  the  child  does  '^  quicken,"  that  is,  become  en- 
dowed with  life,  at  a  certain  period,  longer  or  shorter,  after  conception 
and  that  there  is  a  period  during  gestation  when,  although  there  may  be 
embryo  life  in  the  f cetus,  there  is  no  living  child.^ 

Death  is  the  opposite  of  life ;  it  is  the  termination  of  life,  and  death 
can  not  be  caused  when  there  is  no  life.  There  must  be  a  living  child 
before  its  death  can  be  produced.  It  is  not  the  destruction  of  the  foetus, 
the  interruption  of  that  process  by  which  the  human  race  is  propagated 
and  continued  that  is  punished  by  the  statute  as  manslaughter  j  but  it  is 
the  causing  of  the  death  of  a  living  child. 

Blackstone  says,  life  begins  in  contemplation  of  law  as  soon  as  an 
infant  is  able  to  stir  in  the  mother's  womb.^  It  ceases  at  death.^  The 
distinction  is  not  only  recognized,  but  distinctly  affirmed  in  the  cases  in 
which  convictions  for  causing  the  miscarriage  of  a  woman,  before  the 
child  has  quickened,  have  been  sustained  and  the  convictions  have  been 
for  offenses  clearly  distinguishable  from  the  statutory  offense  of  man- 
slaughter created  by  the  act  of  1869.  Milla  v.  OofMnonwealth,^  was  a 
conviction  for  an  attempt  to  procure  an  abortion,  and  there  was  no 
averment  that  the  child  had  quickened,  and  it  was  held  that  such  aver- 
ment was  unnecessary.  The  judge  said  it  was  not  the  murder  of  a  liv* 
ing  being  that  constituted  the  offense,  but  the  destruction  of  gestation 
by  wicked  means  and  against  nature.  He  speaks  of  the  womb  as  ^'  in- 
stinct with  embryo  life  "  after  gestation  has  begun,  but  recognizes  the 
fact  that  there  is  no  living  child  who  can  be  killed,  whose  life  can  be 

1  Dean's  Med.  Jar.  129.  *  Oommonwealth  v.  Parker,  9Hetcttt2 

s  1  Rubs,  on  Crimes,  872;  Am.  Cr.  Law,      State  v.  Oooper,  2  Zab.  0&  N.  J.)  62. 
sec.  1214,  and  9eq,  »  18  Pa.  St.  681. 

s  1  Bla.  Com.  129. 
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taken  from  it,  UDtil  the  period  of  qaickeniag.  It  was  error  to  charge 
that  the  death  of  a  child  coald  be  caused  or  produced  before  it  had 
giyen  eTidence  of  life,  had  become  '*  quick  "  in  the  womb,  and  that  the 
crime  of  manslaughter  under  the  statute  could  be  predicated  of  the 
destruction  of  the  foetus  before  that  period. 

For  this  error  of  the  court  the  Judgment  of  the  Supreme  Court  and 
of  the  Sessions  should  be  reversed  and  a  new  trial  granted. 


ABORTION  ^MA^SLAUGHTEB  IN  ATTEMPTING  ABORTION— EVI- 
DENCE — EXPERTS. 

People  v.  Olmstead. 

[80  Mich.  481.] 

In  the  Supreme  Court  of  Michigan. 

L  On«  oan  not  be  Oonvlotad  of  Btatatory  Xaaslauchtor,  In  Attoinptlnir  to  Pro- 
ooro  an  Abortion,  on  an  information  charging  him  simply  with  manBlanghter,  which 
do«s  not  recite  the  facts  which  constitute  the  crime  under  the  statute. 

L  Tho  Opinion  of  a  Witness  that  a  woman  had  had  a  miscarriage  Is  inadmissible. 

1  On  a  Trial  for  Manslanffhtor,  in  attempting  to  procure  an  abortion,  hOd,  that  an 
exclamation  by  the  deceased  the  day  before  she  died,  "  Oh,  Aleck,  what  have  we 
done?  I  shall  die,"  was  not  adm^ble  as  a  dying  declaration. 

ExcKPnoNS  from  Branch  Circuit. 

Jbaac  Maratouy  Attorney-General,  for  the  People. 

N.  P.  Loveridge  and  X.  T.  N.  WUcox^  for  respondent. 

Campbell,  J.  The  respondent  was  informed  against  for  manslaughter 
in  killing  one  Mary  Bowers,  whom  it  is  averred  he  did  ^^  feloniously, 
wiUfoUy,  and  wickedly  kill  and  slay,  contrary  to  the  statute  in  such 
case  made  and  provided,"  etc.  The  information  does  not  name  the 
offense,  nor  the  manner  or  means  of  its  commission. 

Upon  the  trial,  the  prosecution,  in  opening,  stated  that  the  prisoner 
was  charged  under  section  7542  of  the  Compiled  Laws,  which  is  as  f  ol- 
bws:  **  Every  person  who  shall  administer  to  any  woman  pregnant 
with  a  quick  child  any  medicine,  drug,  or  substance  whatever,  or  shall 
use  or  employ  any  instrument  or  other  means,  with  intent  thereby  to 
destroy  such  child,  unless  the  same  shall  have  .been  necessary  to  pre- 
serve the  life  of  such  mother,  or  shall  have  been  advised  by  two  physi- 
cians to  be  necessary  for  such  purpose,  shall,  in  case  the  death  of  such 
child  or  of  such  mother,  be  thereby  produced,  be  deemed  guilty  of 
manslaughter."  The  preceding  section  makes  the  malicious  killing  of 
an  unborn  quick  child  manslaughter,  if  done  by  an  injury  to  the  mother 
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which  would  have  constitated  her  murder  if  she  had  died.  The  suo> 
ceeding  Bection  makes  all  unnecessary  attempts  to  produce  the  miscar- 
riage of  a  pregnant  woman,  whatever  may  be  the  result,  punishable  as 
a  misdemeanor. 

The  distinction,  therefore,  is  clearly  taken,  as  depending  on  the  hi- 
tent  to  destroy  a  living  unborn  child  and  supplies  a  defect  at  the  com- 
mon law,  whereby  such  attempts  were  not  felonious,  and  in  some  cases, 
at  least,  may  not  have  been  punishable  at  all. 

The  elements  of  the  crime,  as  applied  to  the  case  before  us,  are  found 
in  the  death  of  the  mother,  produced  by  acts  intended  to  destroy  a  quick 
child ;  that  term  being  used  in  the  statute  for  an  unborn  child  liable  to 
be  killed  by  violence.  The  ambiguity  which,  according  to  Mr.  Bishop, 
seems  to  exist  in  some  statutes,  as  to  the  foetal  condition,  is  not  found 
in  our  statutes,  which  cover  the  whole  ground  by  different  provisions.^ 

The  case  was  presented  to  the  jury  upon  circumstantial  evidence 
entirely,  the  cause  of  death  being  proved  by  medical  testimony  from  a 
post  mortem  examination,  and  the  connection  of  respondent  with  it 
being  also  inferential. 

Upon  the  trial,  one  Lucy  Stone  was  sworn  as  a  witness,  who  testified 
to  having  been  sent  for  by  respondent  on  the  day  before  the  deceased 
died,  to  wash  her  and  change  her  clothes.  She  testified  to  certain 
appearances  upon  the  bed  and  clothing,  and  to  a  peculiar  off ensive  odor 
which  she  said  she  had  never  noticed  before  at  any  time  or  place, 
although  she  had  noticed  something  like  it.  This  testimony  was 
objected  to,  but  we  think  it  was  allowable  as  going  to  show,  in  some 
degree,  the  condition  of  the  deceased,  and  a  circumstance  which  was 
not  irrelevant,  and  which  might  possibly  be  material  with  other  proofs. 

But  without  proof  of  any  minute  examination  of  the  person  of  the 
deceased,  or  any  facts  on  which  she  based  her  opinion,  or  of  any 
knowledge  or  experience  which  might  enable  her  to  form  an  opinion, 
this  same  witness  was  allowed  to  answer  the  foUowing  question :  ^'Will 
you  state  what  in  your  opinion  was  the  matter  with  Mrs.  Bowers  at 
that  time?''  Her  i^ply  was:  ^^  My  opinion  was  that  she  had  lost 
a  chUd." 

It  is  impossible  to  find  any  reason  for  receiving  such  proof.  It 
involved  an  opinion  which  no  medical  man  could  give  without  a  very 
full  examination.  It  also  undertook  to  show  more  than  a  mere  mis- 
carriage. No  witness,  medical  or  otherwise,  can  be  allowed  to  give 
testimony  from  his  observation,  concerning  the  nature  of  a  person's 
illness  or  its  causes,  without  proof  both  of  a  sufficient  examination  and 
such  knowledge  or  experience  as  will  qualify  him  to  offer  an  opinion. 

1  Oomp.  L.,  eecs.  7541, 7542, 7543;  BIsb.  Stat  Cr.,8ec8.  742-750,  and  oaaes  oitad. 
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Hiia  woman  may  or  may  not  have  possessed  such  knowledge  as  would 
allow   her  to  give   an   opinion  upon  some  of  the  medical  questions 
mvolved  in  her  answer,  but  she  gave  no  proof  of  her  knowledge,  and 
gaye  no  testiniony  npon  which  it  could  be  inferred  that  her  observation 
was  snch  as  would  have  justified  any  one  in  expressing  an  opinion. 
Whether  it  is  within  the  power  of  medical  science  to  determine  from 
mere  observation  that  there  has  been  a  miscarriage  of  a  quick  child,  is 
a  question  we  need  not  consider.    It  is  certain  that  any  competent 
pbyncian  would  be  yery  guarded  in  offering  such  an  opinion.    It  is 
imposoble  to  avoid  the  belief  that  the  witness  answered  from  her  sus- 
picions, and  not  from  observation  alone,  and  the  question  allowed  to 
he  put  did  not  confine  her  to  any  such  source  of  knowledge  or  infer- 
ence.   There  is  no  occasion  to  review  authorities    upon  so  plain  a 


Objection  was  also  made  to  the  reception  of  testimony  from  Mrs. 
Belinda  Wheeler,  as  to  what  was  claimed  to  have  been  a  dying  declara- 
tion. This  witness  swore  she  was  alone  in  the  room  with  deceased  the 
day  before  her  death.  Her  account  is  as  follows :  '^  She  was  lying  with 
her  eyes  shut.  She  did  not  open  her  eyes,  and  I  put  my  hand  on  her 
wrist  to  see  if  I  could  feel  her  pulse,  and  then  she  spoke  and  says : 
^  Oh,  Aleck,  what  have  we  done?  I. shall  die.'  I  went  away  in  a  few 
minutes  after  that."  And  being  further  examined,  she  testified: 
^'  She  did  not  open  her  eyes  the  last  time  I  was  there  (which  was  the 
time  in  question),  or  say  anything  else;  I  did  not  say  anything.'' 
This  is  the  whole  proof,  except  some  cross-examination  about  wit- 
ness' statements  on  other  occasions,  bearing  upon  the  existence  of 
delirium. 

Dying  declarations,  as  is  well  settled,  are  neither  more  nor  less  than 
statements  of  material  facts  concerning  the  cause  and  circumstances  of 
homicide,  made  by  the  victim  under  the  solemn  belief  of  impending 
death,  the  effect  of  which  on  the  mind  is  regarded  as  equivalent  to  the 
sanction  of  an  oath.  They  are  substitutes  for  sworn  testimony,  and 
must  be  such  narrative  statements  as  a  witness  might  properly  give  on 
tiie  stand  if  living.^ 

The  so-called  declaration  admitted  here  was  entirely  destitute  of  any 
feature  of  testimony  in  the  proper  sense  of  the  term.  There  is  nothing 
to  indicate  that  it  referred  to  the  cause  of  death.  It  was  not  made  for 
the  purpose  of  explaining  any  act  connected  with  .the  death.  It  formed 
no  part  of  any  conversation,  and  was  called  out  by  no  question  or  sug- 
gestion, and  does  not  purport  to  be  a  narrative  of  anything.  Neither  is 
there  anything  to  indicate  that  it  was  made  for  any  purpose,  or  in  view  of 

1  8€6  People  V.  Kiiapp,  26  Mloh.  112,  and  o&se8  cited;  also  Heard  v.  People,  25  Id.  405. 
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any  expectation  of  death,  or  that  the  deceased  knew  to  whom  she  was 
speaking,  or  that  she  meant  to  speak  to  any  body.  It  is  not  even  evi- 
dent that  she  was  awake  or  in  her  senses.  The  exclamation,  if  made 
in  the  maimer  described,  is  such  a  one  as  might  naturally  come  from  a 
person  in  agony,  whose  attention  was  completely  distracted  from  the 
persons  and  things  about  her ;  and  might  easily  have  come  from  one 
quite  unconscious  of  such  matters.  It  would  be  extremely  dangerous, 
and  contrary  to  every  rule  of  evidence,  to  allow  such  an  exclamation  to 
be  received  as  a  dying  declaration  of  facts,  and  to  allow  it  to  be  eked 
out  by  suspicions  and  inferences,  as  was  done  here,  so  as  to  allow  the 
jury  to  act  upon  it,  as  if  she  had  solemnly  charged  the  respondent  with 
being  the  author  of  her  death,  in  the  manner  charged  against  him. 

Two  witnesses,  Hattie  Sweet  and  Belinda  Wheeler,  had  been  sworn 
for  the  prosecution,  and  evidence  had  been  given  by  the  defence  to  show 
that  they  had  given  different  statements  out  of  court  upon  material 
facts,  and  that  one  of  them  had  testified  differently  on  a  former  trial 
and  examination.  The  court,  against  objection,  allowed  their  credit  to 
be  supported  by  proof  of  general  reputation  for  truth  and  veracity. 
This,  we  think,  was  error.  It  is  defended  on  the  strength  of  certain 
intimations  of  Mr.  Greenleaf  ^  and  cases  to  which  he  refers.  The  origin 
of  the  doctrine,  that  the  general  good  character  of  a  witness  may  be 
shown  in  answer  to  any  kind  of  impeachment  seems  to  be  referred  to 
Rex  V.  Clarke,'^  and  to  a  reference  in  Starkie's  Evidence  to  that  case, 
as  supporting  it,  and  some  decisions  in  this  country  appear  to  favor  it. 
But  that  case,  if  it  be  received  as  authority,  decides  nothing  of  the 
kind.  It  only  holds  that  where  a  witness  has  been  asked  questions  on 
cross-examination  directly  tending  to  discredit  his  character,  — as,  for 
example,  whether  he  has  been  convicted  of  crime,  or  done  acts  which 
may  disgrace  him, — his  good  character  may  be  shown  to  remove  sus- 
picions that  might  arise  from  that  course  of  examination.  It  was  not  a 
case  where  a  witness  had  been  impeached  by  proof  of  contradictory 
statements,  and  there  is  no  strong  analogy  between  those  two  examples. 

The  question  has  been  amply  discussed  in  New  York  and  Massachu- 
setts, and  settled  against  such  a  practice.  The  matter  was  first  con- 
sidered, but  not  decided  distinctly,  in  People  v.  Hector.^  In  People  v. 
Hfdee,^  it  was  again  disputed,  and  the  doctrine  settled  against  allowing 
the  testimony.  Bronson,  J.,  gives  some  forcible  reasons  for  that  con- 
clusion, while  Cowen,  J.,  was  for  receiving  it,  as  he  had  intimated  in 
People  V.  Rector.  In  Starke  v.  Peop2e,^  the  court  unanimously  adhered 
to  the  ruling  in  People  v.  HiUse,  and  adopted  the  opinion  of  Judge 

1  1  Greenl.  £t.,  sec  408.  «  8  HUl,  809. 

i  2  stark.  241.  •  5  Denio,  107. 

*  19  Wend.  596. 
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BroDSon.  In  7  New  York,  878,^  the  Court  of  Appeals  affirmed  and 
approved  People  v.  JETtUse,  and  overraled  the  contrary  opinions  of  Judge 
Cowen.  The  case  of  BusseU  y.  Coffln^^  is  an  early  ease  in  Massachu- 
setts, where  the  question  was  carefully  considered,  and  decided  against 
receiving  the  sustaining  testimony.  Other  cases  are  referred  to  by 
Judge  Bronson  to  the  same  effect.  And  in  Brown  ▼.  Mooern^  Mr. 
Greenleaf  8  doctrine  is  emphatically  repudiated  as  unfounded. 

Looked  at  as  a  question  of  principle,  it  is  not  easy  to  see  the  pro- 
priety of  permitting  such  proofs.  It  is,  in  effect,  an  attempt  to  im- 
peach one  witness  by  showing  the  good  character  of  another  whom  he 
has  contradicted.  But,  until  impeached  in  some  way,  every  witness 
has  the  legal  presumption  of  good  character,  which  would  not  be 
touched  by  another's  character,  and  the  rule  is  well  settled  that  good 
reputation  can  not  be  shown  affirmatively  before  it  is  assailed  by  proof. 
If  proof  can  be  received  which  will  allow  good  character  to  stand  as  a 
counterpoise  to  positive  facts  in  one  case,  it  would  be  very  unjust  to 
shut  it  out  at  any  time. 

The  impeaching  witness  should  be  allowed  to  confirm  his  oath  by  it, 
if  the  impeached  witness  may  use  it  against  the  impeacher,  and  the  pro- 
cess would  never  come  to  an  end. 

It  is  not  collateral,  but  direct,  when  offered  upon  the  issue  raised  by 
an  impeachment  of  general  reputation.  There  the  witness  on  one  side 
asserts,  and  the  opposing  witness  denies  the  same  facts,  and  no  side 
issues  are  i^sed.  But  wiiatever  may  be  the  likelihood  that  a  man  of 
good  character  will  tell  the  truth,  it  will  not  turn  falsehood  into  truth  if 
he  asserts  a  falsehood ;  and  the  attempt  to  sustain  contradicted  wit- 
nesses by  evidence  of  character  can  only  lead  to  endless  inquiries,  which 
are  not  likely  to  aid  in  getting  at  the  facts  in  issue.  It  is  far  less  satis- 
factory than  the  view  and  comparison  of  witnesses  before  the  jury.  It 
would  require  every  witness  (as  well  remarked  by  Parker,  C.  J.)  to 
bring  his  compurgators  to  support  him  when  he  is  contrfulicted,  and  in- 
deed it  would  be  a  trial  of  the  witnessess,  and  not  of  the  action.^ 

We  think  the  rule  which  excludes  proof  of  character  in  such  cases  is 
sound  and  reasonable,  and  we  are  disposed  to  adhere  to  it 

A  remaining  question  is  of  some  consequence.  Objection  was  made 
that  the  information  was  not  properly  framed  to  support  the  conviction. 
The  information  is  very  brief,  and  consists  of  the  single  statement 
that  respondent,  on  a  day  and  year,  and  at  a  place  named,  ^^  one  Mary 
A  Bowers  feloniously,  willfully  and  wickedly  did  kill  and  slay,  contrary 
to  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Michigan." 

1  People  r.  Gray.  *  6  Gray,  451. 

*8Flek.l43.  «8Piok.lM. 
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It  is  not  claiined  by  any  one  that  this  would  have  been  a  good  indict* 
ment  at  common  law,  not  only  for  formal  defects,  but  also  for  not  in* 
dicating  in  any  way  the  means  and  manner  of  causing  death.  But  it  is. 
justified  under  our  statute,  which  dispenses  with  allegations  of  these, 
and  declares  it  sufficient  '^  to  charge  that  the  defendant  did  kill  and  slay 
the  deceased.^ 

Bespondent  claims  that  the  constitutional  right  'Ho  be  informed  of  the 
nature  of  the  accusation,"  involves  some  information  concerning  the 
case  he  is  called  on  to  meet,  which  is  not  given  by  such  a  general  charge 
as  is  here  made.  And  courts  are  certainly  bound  to  see  to  it  that  na 
such  right  is  destroyed  or  evaded,  while  they  are  equally  bound  to  carry 
out  all  legislative  provisions  tending  to  simplify  practice,  so  far  as  they 
do  not  destroy  rights. 

The  discussions  on  this  subject  sometimes  lose  sight  of  the  principle 
that  the  rules  requiring  information  to  be  given  of  the  nature  of  the  ac* 
cusation  are  made  on  the  theory  that  an  innocent  man  may  be  indicted, 
as  well  as  a  guilty  one,  and  that  an  innocent  man  will  not  be  able  to 
prepare  for  trial  without  knowing  what  he  is  to  meet  on  trial.  And  the 
law  not  only  presumes  innocence,  but  it  would  be  gross  Injustice  unless, 
it  framed  rtdes  to  protect  the  innocent.  The  evils  to  be  removed  by 
the  various  acts  concerning  indictments  consisted  in  redundant  ver- 
biage, and  in  minute  charges  which  were  not  required  to  be  proven  as 
alleged.  It  was  mainly,  no  doubt,  to  remove  the  necessity  of  averring 
what  need  not  be  proved  as  alleged,  and  therefore  gave  no  information 
to  the  prisoner,  that  the  forms  were  simplified.  And  these  difficulties 
were  chiefiy  confined  to  common-law  offenses.  Statutory  offenses  were 
always  required  to  be  set  out  with  all  the  statutory  elements.  Raster 
V.  People.^  The  statute  designed  to  simplify  indictments  for  statutory 
crimes,  which  is  in  force  in  this  State,  and  is  a  part  of  the  same  act 
before  quoted,  reaches  that  result  by  declaring  that  an  indictment  de- 
scribing an  offense  in  the  words  of  the  statute  creating  it  shall  be  main- 
tained after  verdict.^  But  both  of  these  sections  must  be  read  in  the 
light  of  the  rest  of  the  same  statute,  which  plainly  confines  the  omission 
of  descriptive  averments  to  cases  where  it  will  do  no  prejudice.  And 
so  it  was  held  in  Enders  v.  People,^  that  nothing  could  be  omitted  by 
virtue  of  this  statute,  which  was  essential  to  the  description  of  an  of- 
fense. 

Manslaughter,  at  common  law,  very  generally  consisted  of  acts  of 
violence  of  such  a  nature  that  indictment  for  murder  and  manslaughter 
were  interchangeable,  by  the  omission  or  retention  of  the  allegation  of 

1  O.  L.,  sec.  7916.  *  C.  L.,  sec  7928 

9  8  Mioh.  4S1.  *  SO  Mich.  288. 
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malice,  and  of  the  technical  names  of  the  offenses.  In  a  vast  majority 
of  cases,  a  yeiy  simple  allegation  would  be  enough  for  the  protection  of 
the  prisoner.  But  where  the  offense  of  manslaughter  was  involuntary 
homicide,  and  involved  no  assault,  but  arose  out  of  some  negligence 
or  fault  from  which  death  was  a  consequential  result,  and  sometimes 
not  a  speedy  one,  the  ordinary  forms  were  deficient,  and  the  indictment 
had  to  be  framed  upon  the  peculiar  facts,  and  could  convey  no  adequate 
information  without  this.^ 

The  offense  for  which  the  respondent  in  this  case  was  put  on  trial 
originated  in  the  statute  defining  it,  and  could  not  have  come  within 
any  of  the  descriptions  of  manslaughter  at  common  law.  An  innocent 
person,  charged  under  the  information,  could  form  no  idea  whatever, 
from  it,  of  the  case  likely  to  be  set  up  against  him.  He  might,  per- 
haps, be  fairly  assumed  bound  to  prepare  himself  to  meet  a  charge  of 
manslanghter  by  direct  violence  or  assault.  But  which  one  was  meant, 
out  of  the  multitudinous  forms  of  indirect  and  consequential  homicide 
Ihat  might  occur  after  a  delay  of  any  time,  not  exceeding  a  year,  from 
an  original  wrong  or  neglect,  and  of  which  he  might  or  might  not 
have  been  informed,  he  could  not  readily  conjecture.  Nothing  could 
inform  him  of  this  statutory  charge,  except  allegations  conforming  to 
the  statute.  These,  we  thii^,  her  was  entltletd  to  have  spread  out  upon 
the  accusation.  Without  them,  he  was  liable  to  be  surprised  at  the 
trial,  and  could  not  be  expected  to  prepare  for  it. 

We  are  not  prepared  to  hold  this  information  bad  upon  its  face,  for 
we  are  disposed  to  think,  and  it  was  practically  admitted  on  the  argu- 
ment, that  it  may  apply  to  the  ordinary  homicides  by  assault.  It  was 
not,  therefore,  until  the  evidence  came  in,  that  it  was  made  certain  the 
case  was  different.  The  question  of  sufficiency  does  not  arise  directly 
upon  the  record,  but  on  the  bill  of  exceptions,  and  the  error  was  in 
permitting  a  conviction  on  it. 

The  other  questions  are  closely  connected  with  this,  and  need  not  be 
considered  further. 

It  must  be  certified  to  the  court  below  that  the  verdict  should  be  set 
aside,  and  that  no  further  proceedings  on  this  charge  should  be  had 
under  this  information  as  it  stands. 

The  other  justices  concurred. 

1  See  2  Bish.  Or.  Pioc,  boo.  088. 
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ABORTION  —  PROOF  —  REASONABLE  DOUBT. 

State  v,  Stewart. 

[62  la.  284.] 

In  tJie  Supreme  Court  of  lotoa^  December  Term^  1879. 

An  XnstmotlQn  on  a  Trial  for  Abortion,  that  if  the  fact  of  the  pregnancy  and  the 
time  and  place  of  the  alleged  crime  are  fully  and  clearly  proren,  and  it  is  proved  beyond 
a  reasonable  doubt  that  the  prisoner  administered  drugs  or  introduced  instruments 
with  intent  to  produce  a  miscarriage,  he  should  be  convicted,  is  erroneous. 

Afpbal  from  Harrison  District  Court. 

The  indictment  charged  that  the  defendant  ^*  did  unlawfully,  willfully 
and  feloniously  administer  to  one  Surrilda  Purcell,  who  was  then  and 
there  a  pregnant  woman,  certain  drugs  and  substances,  and  did  then 
there  unlawfully  *  *  *  use  a  certain  instrument  *  *  ♦  with 
intent  then  and  there  and  thereby  to  produce  the  miscarriage  of  the  said 
Surrilda  Purcell,  such  miscarriage  *  *  *  not  being  necessary  to 
save  her  life."  There  was  a  verdict  of  guilty,  judgment,  anddefend- 
ant^appeals. 

Cochran  &  Bailey ^  for  appellant.     J.  F.  McJurikin,  for  the  State. 

Seeyers,  J.  1.  The  second  and  third  instructions  given  the  jury 
were  as  follows :  — 

*'  2.  There  are  in  the  offense,  with  which  the  defendant  is  charged  as 
enumerated  in  the  indictment  herein,  the  following  material  allegations, 
to  wit:  First.  That  on  or  about  the  first  day  of  November,  1878,  said 
Surrilda  was  pregnant.  Second.  That  the  defendant,  Stewart,  willfully 
administered  to  said  Surrilda  Purcell  some  drug,  or  drugs  or  sub- 
stances, with  the  intent  to  produce  the  miscarriage  of  said  Surrilda 
PurceU,  or  that  he  used  some  instrument  upon  said  Surrilda  with  the 
intent  to  produce  her  miscarriage.  Third.  That  this  was  done  by  de- 
fendant at  and  within  this  county  and  State,  and  on  or  about  the  first 
day  of  November,  1878,  and  while  said  Surrilda  was  pregnant. 

''  If  the  first  and  third  of  the  foregoing  material  allegations  are  fully 
and  clearly  proven,  and  either  the  first  or  second  averment  of  the  sec- 
ond allegation  is  proven  beyond  all  reasonable  doubt,  and  you  are 
further  satisfied,  beyond  all  reasonable  doubt,  of  the  guilt  of  the  de- 
fendant, your  verdict  should  be  guilty.  If  not  so  satisfied,  then  your 
verdict  shotdd  be  not  guilty. 

*'  3.  A  reasonable  doubt  is  such  a  doubt  as  fairly  and  naturally  arises 
in  the  minds  of  the  whole  jury,  after  fully  and  carefully  weighing  and 
considering  all  the  evidence  which  has  been  introduced  herein  during 
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the  progress  of  the  trial,  when  viewed  in  the  light  of  all  the  facts  and 
circumstances  surrounding  the  same." 

It  is  insisted  these  instructions  are  erroneous,  and  in  relation  thereto 
we  have  to  say,  (1)  in  order  to  constitute  the  crime  charged,  Surrilda 
ParceU  must  have  been  pregnant  at  the  time  the  drugs  were  adminis- 
tered or  instrument  used  with  intent  to  produce  the  miscarriage.  Unless 
the  fact  of  pregnancy  was  established  beyond  a  reasonable  doubt,  the 
defendant  was  entitled  to  an  acquittal.  But  it  does  not  follow  that  the 
jury  should  be  instructed  to  this  effect.  It  is  sufficient  if  the  jury  are 
instructed  they  should  acquit  if,  tipon  the  whole  case,  they  have  such  a 
doubt.  When  such  an  instruction  is  given  it  covers  the  whole  ground, 
and  necessarily  includes  such  material  fact  required  to  convict,  and  suf- 
ficiently directs  the  jury  that  each  material  fact  must  be  established 
beyond  a  reasonable  doubt.^  If  we  understand  the  second  Instruction, 
the  jury  are  told  that  it  is  sufficient  if  the  existence  of  pregnancy  has 
been  ^'  fully  and  clearly  proven.'*  This  is  not  equivalent  to  saying  it 
must  be  established  beyond  a  reasonable  doubt.  A  clear,  well-defined 
and,  we  doubt  not,  intentional  distinction  is  drawn  between  pregnancy 
and  the  administration  of  the  drugs  or  the  use  of  the  instrument.  It 
must  be  presumed  the  jury  understood  the  distinction  thus  drawn,  and 
that  the  fact  of  pregnancy  was  only  required  to  be  fully  and  clearly 
proven,  while  the  use  of  the  instrument  or  administration  of  drugs  must 
be  established  beyond  a  reasonable  doubt.  This,  we  think,  constitutes 
error  to  the  prejudice  of  the  defendant,  and  that  it  is  not  cured  by  the 
subsequent  remark  that  if  the  jury  '*  are  satisfied,  beyond  a  reasonable 
doubt,  of  the  guilt  of  the  defendant,"  they  should  so  find:  for  the 
jury  are  not  told  if  they  have  such  doubt  on  the  whole  case  they  must 
acquit.  Besides  this,  the  latter  part  of  the  instruction  is  contradictory 
to  that  portion  which  indicates  the  degree  of  proof  required  to  establish 
the  fact  of  pregnancy.  But  we  ground  our  opinion  principally  upon 
the  proposition  that  the  instruction  draws  a  distinction  between  two 
facts,  both  of  which  should  be  established  beyond  a  reasonable  doubt, 
before  the  defendant  could  be  convicted. 

2.  The  definition  of  reasonable  doubt,  in  the  third  instruction,  is 
*^8uch  as  arises  in  the  minds  of  the  whole  jury."  If  by  this  it  was 
meant  that  there  must  be  such  doubt  before  there  could  be  an  acquittal, 
it  is  correct.^  But  the  difficulty  is,  whether  the  jury  did  not  under- 
stand that  if  such  doubt  did  exist  there  should  be  a  conviction.  If  this 
latter  view  is  the  correct  one,  then  the  instruction  is  erroneous,  because 
it  amounts  to  a  direction  to  each  individual  juror  to  yield  his  convic- 

1  SUte  r.  Felter,  82  Iowa,   68;  State  v,  >  State  «.  Redabaoh,  19  Iowa,  1S4. 

HijdeB,  4&  Iowa,,  17. 
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tions,  unless  the  reasonable  doubt  entertained  by  him  is  shared  by  his 
fellows.  While  we  have  some  doubt  as  to  the  proper  construction  of 
the  instruction,  we,  on  the  whole,  incline  to  think  it  was  prejudicial  to 
the  defendant,  and  may  have  produced  a  conviction,  when  one  or 
more  of  the  jurors  may  have  entertained  a  reasonable  doubt  of  his 
guilt. 

8.  In  view  of  a  new  trial,  it  is  proper  to  say  that  none  of  the  objec- 
tions to  the  evidence,  or  the  admission  thereof,  are  well  taken.  The 
objection  made  here  to  the  admission  of  the  evidence  of  the  witness 
Hull,  is  that  it  is  not  rebutting,  but  the  objection  below  was  that  it  was 
incompetent.  It  was  clearly  competent  and  material,  but  it  may  not 
have  been  strictly  rebutting.  Reversed. 


ADULTERY— FORNICATION— NOT  PUNISHABLE  AS  CRIMES  AT  COM- 
MON LAW. 

Anderson  v.  Commonwealth. 

[6  Rand.  627;  16  Am.  Dec.  776.] 
In  the  Court  of  Appeals  of  Virginia^  November^  1827. 

9 

1.  Adultery,  Fomioatloni  and  the  like  were  not  indictable  at  the  common  law. 

8.  Offenses  Contra  Bonos  Mores  are  punished  hj  the  conrte,  but  the  JnriBdictlon  in  such 
cases  should  not  be  extended  beyond  the  limit  established  by  the  adjudicated  cases. 

Writ  of  error  to  a  judgment  sentencing  the  plaintiff  in  error  to  im- 
prisonment. The  indictment  charged  the  plaintiff  in  error  with  enticing 
and  carrying  away  from  the  custody  of  her  mother  one  Elizabeth  Har- 
grove of  the  age  of  sixteen  years  and  two  months,  for  the  purpose  of 
prostituting  and  carnally  knowing  her ;  and  a  second  count  charged 
him  with  having  on  a  certain  day,  camaJly  known  the  said  Elizabeth. 

By  the  Courts  Dade,  J.  The  question  is  whether  the  offense  of  which 
the  plaintiff  has  been  convicted,  and  had  judgment  is  a  misdemeanor, 
punishable  by  indictment  at  the  common  law. 

The  class  of  misdemeanors  within  which  it  is  insisted  this  offense  is 
comprehended,  is  that  of  offenses  coTdra  howos  mores  over  which  the 
Court  of  King's  Bench  in  England,  and  the  superior  courts  of  law 
of  this  Commonwealth,  have  always  claimed  to  have  jurisdiction.  It  is 
admitted  that  before  the  statute  of  circumspecte  agoUis^^  the  Court  of 
King's  Bench  did,  on  this  principle,  punish  the  offenses  of  incontinency, 

1  13  Edward  1. 
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and  that  by  the  statute  the  jurisdiction  was  transferred  to  the  ecclesias- 
tical courts.  It  may  be  well  doubted  whether  the  King's  Bench  before 
that  statute,  or  the  courts  Christian  since,  looked  beyond  the  simple 
fact  of  incontinence  as  that  offense  is  at  present  contemplated  and  pun- 
ished by  our  own  acts  of  assembly.  In  other  words,  whether  they 
looked  beyond  the  mere  offense  of  incontinence  as  consisting  in  the 
single  act  of  cohabitation  between  persons  of  different  sexes,  without 
the  rites  of  marriage,  not  varied  by  any  fraud,  deception,  or  inveigle- 
ment, which  may  have  been  practiced  by  the  man.  But  after  the  stat- 
ute of  circumspecte  agatia^  the  Court  of  King's  Bench  did  not  exercise 
jurisdiction  in  punishing  the  mere  act  of  incontinence.  It,  however, 
retained  its  general  power  of  punishing  offenses  contra  bonoa  mores,  and 
it  is  presumed  might  have  punished  an  offense  of  incontinence  combined 
with  circumstances  which  beyond  the  mere  criminality  of  the  simple 
fact,  were  calculated  to  make  it  injurious  to  society ;  as  in  case  of  in- 
continence in  a  street  or  highway.  But  in  such  cases  the  jurisdiction 
would  not  spring  from  the  criminal  character  of  the  simple  fact,  but  from 
its  publicity ;  as  there  are  many  cases  where  an  act,  which  is  not  crim- 
inal in  private,  becomes  penal  by  the  publicity  which  attends  its  perpe- 
tration. The  act  of  Sir  Charles  Sedley,  in  running  naked  through  the 
streets,  derived  its  whole  criminality  from  its  publicity.  It  is  not, 
therefore,  in  this  case  allowable  to  connect  the  criminality  of  the  mere 
act  of  incontinence  which  as  such  is  punishable  in  a  certain  mode  pre- 
scribed by  the  statute  with  the  particular  circumstances  of  fraud  and 
deception,  and  the  special  injury  to  the  female,  so  as  to  make  the  sup- 
posed common-law  offense,  as  the  courts  might  entertain  it  in  England, 
since  the  statute  of  circumspecte  agoHs,  derive  support,  or  even  acquire 
being  from  the  statutory  offense. 

If  the  statutory  misdemeanor  of  simple  incontinence  is  to  be  pun- 
ished it  must  be  according  to  the  statute.  If  there  be  other  circum- 
stances in  the  case  which  entitle  the  conmion-law  courts  to  jurisdiction, 
those  circumstances  must  of  themselves  constitute  a  misdemeanor.  By 
these  principles  the  only  two  reported  cases  in  the  English  books  are  to 
he  tested.  The  case  of  The  King  v.  Lord  Orey  and  others^^  was  that 
of  an  information  alleging  a  conspiracy  to  take  away  and  debauch  a 
maiden  over  the  age  of  sixteen  and  under  twenty-one,  and  accomplish- 
ment of  the  act  by  those  means.  This  conspiracy  is  emphatically 
charged  in  the  information ;  land  as  it  was  to  do  a  wrongful  act,  for  which 
certainly,  if  done,  an  action  lay  to  the  father  of  the  maid,  the  conspir- 
acy, if  proved,  clearly  amounted  to  a  common-law  misdemeanor.  So 
In  the  case  of  iS^^r  Prancis  Elake  Delavdl  and  ot/ierd,^  which  was  *^a 

1 9  state  TrUU«  (Oobbet'8  Edition),  m.  s  3  Burr.  1432. 
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motion  for  an  information  against  the  defendants  for  a  conspiracy  to 
pnt  a  young  girl  into  the  hands  of  a  gentleman  of  rank  and  fortune, 
for  the  purpose  of  prostitution,"  although  Lord  Mansfield,  in  allowing 
the  motion,  intimates  an  opinion  that  the  Court  of  King's  Bench  might 
have  jurisdiction  of  the  case,  as  one  contra  bonoa  moresj  yet  he  decides 
it  on  the  ground  that  there  was  in  that  case  ^'  a  conspiracy  and  con- 
federacy" which  says  he  *^are  clearly  and  indisputably  within  the 
proper  jurisdiction  of  this  court;"  without  doubt  in  these  eases,  the 
court  having  jurisdiction  of  them  on  undeniable  common-law  princi- 
ples, the  punishment  in  case  of  conviction  might  well  be  aggravated  by 
the  baseness,  perfidy,  or  malignity  which  was  the  motive  and  end  of  the 
conspiracy.  In  like  manner  as  in  trespass,  circumstances  may  aggra- 
vate the  damages,  which  would  not  of  themselves  alone  support  the 
action.  But  clearly  neither  of  these  cases  does  maintain  the  position 
that  as  a  common-law  misdemeanor,  an  indictment  or  information  will 
lie,  either  for  simple  incontinence,  or  for  incontinence  produced  by 
means  of  deception,  inveiglement  or  enticement;  in  other  words,  by 
seduction. 

It  is  too  late  now  to  assume  jurisdiction  over  a  new  class  of  cases  un- 
der the  idea  of  their  being  contra  bonos  mores.  We  must  consider  the 
practice  of  the  English  courts,  from  which  we  derive  the  principle,  as 
having  settled  in  the  course  of  many  centuries  the  true  limits  and 
proper  subjects  of  this  principle.  If  we  are  to  disregard  these  land, 
marks  and  take  up  any  case,  which  may  arise  under  this  principle  as 
res  integra^  then  might  it  be  extended  to  cases  which  none  has  yet 
thought  of  as  penal.  A  case  of  slander  may  display  as  much  baseness 
and  malignity  of  purpose,  as  much  falsehood  in  its  perpetration,  as 
ruinous  effects  in  its  consequences,  and  as  pernicious  an  example  in  its 
dissemination,  as  this  case  of  seduction.  And  yet  none  would  think  of 
prosecuting  it  criminally.  It  is  true  that  if  something  peculiar  in  our 
situation  had  given  rise  to  a  class  of  cases  corUra  bonos  mores^  as  in  re- 
gard to  our  slaves,  which  could  not  have  existed  in  England,  we  might 
be  justified  in  applying  the  rule  in  the  absence  of  all  precedent.  But  in 
relation  to  seduction  no  such  supposition  can  be  made,  as  we  know  from 
the  books  of  reports  that  many  such  cases  have  occurred  there.  And 
we  even  see  that  in  two  cases  it  was,  in  fact,  the  prominent  feature,  and 
yet  the  jurisdiction  in  one  of  them  was  made  to  hang  on  another  hinge ; 
and  in  the  other  which  was  never  decided,  was  certainly  fortified  by  the 
aUegation  and  proof  of  a  common-law  misdemeanor. 

fVom  these  premises  it  would  seem  to  be  proper  to  infer  that  since 
the  statute  of  circumspecte  agatis^  in  England  the  common-law  courts 
have  never  taken  jurisdiction,  of  the  mere  offense  of  incontinence,  nor 
of  any  offense  of  incontinence  combined  with  other  reprehensible  cir- 
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comstances,  not  in  themselves  importing  a  oommon-law  misdemeanor ; 
that  in  this  country  the  Legislature  has  taken  up  the  subject  of  simple 
fornication  and  adultery  and  has  defined  a  precise  mode  of  ptoof  and  a 
fixed  and  certain  punishment;  that  there  is  no  reason  to  believe  that 
tiiese  statutes  are  cumulative,  but  that  they  occupy  the  whole  groiind, 
and  that,  as  in  England,  the  offense  being  merely  spiritual  is  not  under 
anydrcomstances  allowed  to  be  the  foundation  of  a  criminal  prosecu- 
tion in  the  courts  of  common  law ;  so  here,  by  parity  of  reasoning,  the 
offense  being  entirely  statutory,  it  shall  not  be  converted  into  the  foun- 
dation of  a  common-law  misdemeanor. 

If  these  premises  and  deduction  be  true,  we  must  throw  out  of  this 
case  the  statutory  criminality  of  the  mere  act  of  incontinence,  and  then 
we  can  not  support  the  indictment  unless  the  other  circumstances 
amount  to  a  oommon-law  misdemeanor.  If  they  had  made  out  a  case 
of  conspiracy,  that  desideratum  would  have  been  supplied.  But  it  is 
not  found  in  the  artifices  and  contrivancss  which  may  have  been  used 
in  alluring  the  female  from  the  path  of  virtue  and  the  home  of  her  par- 
ent. 

For  these  reasons  the  court  is  of  opinion  that  the  judgment  of  the 
Superior  Court  of  Chesterfield,  be  reversed,  and  this  court  proceeding  to 
give  such  judgment  as  the  said  Superior  Court  ought  to  have  rendered. 
It  is  further  considered  that  of  the  offense  of  which  the  said  Samuel 
Anderson  hath  been  indicted  and  convicted,  he  be  acquitted  and  dis- 
charged, and  that  he  go  thereof  without  day. 


ADULTERY— WHAT  NECESSARY  TO  CONSTITUTB  AT  COICMON  LAW. 

State  v.  Lash. 

[1  Harr.  (N.  J.)  880;  82  Am,  Dec.  879.] 
In  the  Supreme  Court  of  New  Jersey^  May^  1838. 

AMitary  at  Oommioa  Iaw  is  Interoonne  with  a  married  woman  by  one  not  her  hnsband. 
nUeit  carnal  interooorse  by  a  married  man  with  an  nnmarried  woman  is  not  adultery. 

Indictment  for  adultery.     The  facts  are  stated  in  the  opinion. 

J,  W.  MUler,  for  the  defendant.  J.  Moore  White^  Attorney- 
General,  for  the  State. 

By  the  courts  Ford,  J.  An  indictment  was  found  by  the  grand  jury 
of  the  county  of  Morris,  against  Robert  Lash,  that  he  being  a  married 
man,  committed  adultery  with  B.,  a. single  woman.     This  indictment 


20         CBIMES  AGAINST  SOCIETT  AND  THE  LAWS  OF  NATURE. 

being  brought  into  this  couii  by  certiorari^  the  defendant  moves  that 
it  may  be  quashed,  because  the  facts  on  the  face  of  it  amount  only  to 
fornication,  for  which  he  might  be  lawfully  indicted,  but  do  not  amount 
by  the  common  law,  to  the  crime  of  adultery.  If  a  married  man  have 
illicit  intercourse  with  a  single  woman  there  is  no  doubt  but  he  is  guilty 
of  adultery  according  to  the  ecclesiastical  or  canon  law  of  the  church, 
but  according  to  the  common  law,  which  is  our  constitutional  guide,  I 
hold  it  to  be  demonstrable,  that  adultery  can  not  be  committed  with  a 
single  woman ;  that  an  illicit  intercourse  with  a  single  woman  can  ouly 
produce  a  nvlliusjiLius^  a  bastard  in  law,  who  possesses  no  inheritable 
blood,  is  incapable  of  succeeding  to  any  man's  inheritance,  and  whom 
she  can  not  impose  as  a  legitimate  heir  upon  her  husband,  for  she  has 
none,  and  consequently  can  not  occasion  an  adulteration  of  issue. 

Neither  fornication  nor  adultery  were  indictable  offenses  at  the  com- 
mon law ;  they  were  held  to  be  only  private  wrongs  for  which  the  ag- 
gressor was  answerable  in  a  civil  action,  for  exemplary  damages ;  and 
this  continued  to  be  the  case  except  for  one  short  revolutionary  period 
of  time  in  England,  until  our  own  Legislature  made  them  indictable 
offenses.  For  these  enactments  we  need  go  no  further  back  than  the 
year  1799,  Revised  Laws,^  the  fourteenth  section  whereof  enacts  '^  that 
every  person  who  shall  commit  adultery,  shall  be  punished  by  fine  not 
exceeding  one  hundred  dollars  or  imprisonment  not  exceeding  six 
months ;  "  and  the  fifteenth  section,  ^'  that  every  person  who  shall  com- 
mit fornication,  shall  be  punished  by  a  fine  of  fourteen  dollars ;  **  not 
defining  what  shall  constitute  adultery  or  what  shall  constitute  fornica- 
tion ;  leaving  each  to  be  determined  by  reference  to  the  common  law, 
as  I  apprehend ;  but  ever  since  the  date  of  that  statute,  at  least,  which 
is  upwards  of  forty  years  ago,  professional  men  have  differed  about 
what  adultery  is ;  and  what  seems  very  surprising  is  that  the  question 
has  never  been  before  the  Supreme  Court,  for  adjudication,  till  the 
present  time.  This  difference  arose  from  opinions  being  founded  on 
codes  of  law  materially  different  from  each  other ;  one  side  relying  on 
a  code  denominated  the  canon  law,  compounded  of  tjie  civil  or  imperial 
law  of  Rome,  interwoven  with  the  laws  of  the  church,  and  introduced 
by  the  Pope  and  his  clergy  into  their  ecclesiastical  courts.  Each  of 
these  codes  held  a  different  doctrine  from  the  other  about  what  consti- 
tuted adultery ;  and  we  must  first  settle  by  which  of  these  codes,  we, 
sitting  as  a  court  of  common  law,  are  to  be  guided ;  and  I  have  no 
hesitation  in  saying  that  the  common  law  is  our  constitutional  guide. 

The  canonical  law  is  not  adopted  in  the  written  constitution  of  New 
Jersey.     The  popish  clergy,  those  jealous  abettors  of  arbitrary  power, 

ip.34a 
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dming  the  time  they  sat  as  the  only  judges  in  the  ecclesiastical  courts 
and  the  court  of  chancery,  naturally  introduced  into  them  the  imperial 
laws  of  Borne ;  not  only  as  to  the  mode  of  proceeding  without  a  jury, 
bat  the  maxims  and  principles  established  in  the  rescripts  of  emperors, 
decrees  of  general  councils,  opinions  of  the  ancient  fathers  of  the 
church  and  decretal  epistles  of  the  popes.  But  the  common  law  was 
so  fayorable  to  the  liberties  of  the  nation  and  consequently  dear  to  the 
people  that  their  utmost  zeal  could  never  introduce  these  principles  into 
the  courts  of  the  common  law ;  wherefore  refusing  to  sit  any  more  as 
judges  in  the  temporal  courts,  but  retaining  the  court  of  chancery  and 
ecclesiastical  courts  in  their  own  hands,  they  so  enlaced  their  jurisdic- 
tions beyond  the  immediate  cares  of  religion  as  to  engross  the  cogniz- 
ance of  many  secular  concerns ;  such  as  the  probate  of  wills,  granting 
letters  of  admimstration  and  guardianship,  the  settlement  and  distribu- 
tion of  the  estates  of  persons  deceased?  deciding  on  the  legality  of 
marriages  and  the  power  of  divorcing  for  adultery.  In  settling  what 
dionld  constitute  this  charge  they  deemed  it  almost  heresy  to  take  the 
common  law  for  their  guide,  which  law  limited  it  to  criminal  intercourse 
with  another  man's  wife,  exposing  his  issue  to  adulteration;  and  a 
spurions  heir  to  succeed  by  law  at  his  death,  to  the  inheritance  of  his 
estate;  whereby  it  was  strongly  connected  with  the  law  of  landed 
estates,  and  the  doctrine  of  descents.  But  these  worldly  and  temporal 
considerations  were  quite  below  their  ecclesiastical  notions.  They 
decreed  under  the  authority  of  the  pope  as  their  sovereign  leader  and 
supreme  head,  that  marriage  was  a  holy  sacrament,  as  holy  as  baptism 
and  the  memorial  of  our  Saviour's  death ;  that  its  vows  were  holy,  and 
the  breach  of  them  was  adulteiy  in  any  person  who  had  once  assumed 
them.  Therefore  they  held  that  if  a  married  man  had  illicit  intercourse 
with  a  single  woman  the  violation  of  his  vows  made  him  guilty  of 
adultery;  for. which  cause  his  wife  might  sue  for  divorce;  and  this 
doctrine  of  the  ecclesiastical  law  has  prevailed  in  chancery  from  those 
popish  times  to  the  present  day.  It  views  the  act  merely  in  the  light 
of  a  sin ;  a  breach  of  vows  assumed  by  the  church  to  be  holy  and  with- 
out any  reference  to  the  inheritance  of  estates  or  the  laws  relating  to 
the  purity  of  heirship  and  descents.  If  it  were  necessary  to  vindicate 
the  common  law  it  would  be  easy  to  show  the  fallacy  of  the  foundation 
on  which  the  opposite  doctrine  rests ;  for  the  assumption  that  marriage 
is  a  sacrament  that  renders  its  vows  all  holy  is  entirely  a  papal  super- 
stition ;  it  being  only  a  solemn  civil  contract  and  so  acknowledged  by 
our  laws.  If  a  single  man  have  unlawful  intercourse  with  a  married 
woman  whereby  her  husband  may  be  imposed  upon  by  a  spurious  heir, 
he  is  guilty  of  adultery  by  the  common  law ;  but  as  he  being  single, 
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had  never  assumed  the  marriage  vows  on  himself,  it  is  not  easy  to  see 
how  her  violation  of  them  can  be  adultery  in  him,  acoording  to  the 
ecclesiastical  law.  Moreover,  if  a  husband  sues  for  divorce  on  account 
of  the  infidelity  of  his  wife,  she  may  retort  the  charge  upon  him ;  and 
if  they  are  both  found  guilty,  the  ecclesiastical  law  does  not  grant  a 
divorce  of  either  of  them. 

Now  suppose  a  court  of  common  law  were  to  decide  that  if  A.  com- 
mits adultery  with  the  wife  of  B. ,  and  in  retaliation  B.  commits  adultery 
with  the  wife  of  A.,  that  the  act  of  one  shall  neutralize  the  act  of  the 
other,  and  form  a  kind  of  legal  set-oft  so  that  neither  of  them  shall 
maintain  an  action  for  adultery ;  such  a  decision  would  astonish  the 
world.  It  is  needless,  however,  to  compare  the  two  codes  together  in 
order  to  show  which  has  the  greatest  consistency  of  principle,  for  the 
common  law  has  been  solemnly  adopted  for  our  guide  by  the  constitu- 
tion of  New  Jersey ;  and  all  I  need  show  is  that  according  to  the  fixed 
principles  of  this  constitutional  law,  adultery  can  be  committed  only 
with  a  married  woman.  It  does  not  punish  the  sin  of  adultery  or  forni- 
cation, either  by  penances  or  excommunication ;  it  leaves  tiiat  to  the 
upbraidings  of  a  guilty  conscience  or  to  be  dealt  with  by  religious 
judicatories,  but  considers  them  as  signal  and  gross  violence  done  to 
personal  rights,  and  gives  redress  by  a  civil  action  in  which  the  parties 
injured  are  entitled  to  exemplary  damages'.  In  cases  of  fornication  it 
gives  such  action  to  the  parent  or  master,  of  the  daughter  or  servant, 
that  is  seduced  and  for  adultery  an  action  to  the  husband  and  to  him 
alone.  There  never  was  an  action  for  adultery  known  to  be  maintained 
at  the  common  law  by  any  ^ut  a  husband ;  showing  that  the  offense 
can  not  possibly  be  committed  with  any  other  than  a  married  woman. 
The  heinousness  of  it  consists  in  exposing  an  innociBnt  husband  to 
maintain  another  man's  children  and  having  them  succeed  to  his  inheri- 
tance. This  is  the  conmion-law  doctrine  of  adultery  transmitted  to  us 
from  the  earliest  times  by  those  venerable  sages  who  gathered  it  from 
existing  precedents,  records,  and  decisions  at  the  times  they  respec- 
tively wrote.  I  shall  cite  only  a  few  of  them  because  the  records  and 
decisions  referred  to  by  them  have  been  so  faithfully  consulted  and  the 
testimony  of  those  sages  examined  and  condensed  with  such  admirable 
precision,  in  the  imperishable  Commentaries  of  Blackstone,  that  it  is 
almost  vanity  to  look  behind  his  work.  More  definite  language  can  not 
be  selected  for  confining  adultery  to  illicit  intercourse  with  a  married 
woman,  than  his  following  definition  of  the  offense:  ^*  Adultery  or 
criminal  conversation  with  a  man's  wife."  The  woman  must  not  be 
single ;  she  must  be  another  man's  wife ;  and  whoever  married  or  sin- 
gly has  illicit  intercourse  with  her  becomes  guilty  of  adulteiy.    The 
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text  is  in  8  Blackstone's  Ck>mineiitarie8,^  and  is  so  clear  of  ambiguity 
as  to  challenge  any  attempt  to  evade  it. 

Let  ns  next  see  how  Buller  ^  coincides  with  the  Commentaries.  He 
says:  ^^  The  action  of  adultery  lies  for  the  injury  done  to  the  husband, 
in  alienating  his  wife's  affections,  destroying  the  comfort  he  had  from 
her  company  and  raising  children  for  him  to  support  and  provide  for."  ^ 
He  represents  adultery  to  be  an  injury  to  a  husband  exposing  him  to 
have  children  of  another  man,  raised  for  him  to  support  while  he  lives, 
and  to  provide  for  at  his  death.  This  injury  to  a  husband  is  made  the 
Tery  gist  of  adultery.  No  one  will  suppose  him  to  mean  that  the  alien- 
ation of  the  wife's  affections  and  the  loss  of  comfort  in  her  company 
constitate  the  offense ;  alienation  of  her  affections  might  accrue  from 
the  maligancy  of  his  own  temper,  and  the  loss  of  comfort  in  her  com- 
pany, from  lunacy ;  he  does  not  mean  that  any  msdignancy  of  temper, 
or  that  lunacy  or  any  other  sickness  amounts  to  adultery,  they  are  only 
aggravations  that  may  or  may  not  attend  the  offense ;  therefore,  the 
essence  of  adultery  at  the  common  law,  without  which  the  action  can 
not  be  maintained,  is  that  criminal  intercourse  with  a  married  woman 
which  exposes  her  husband  to  support  and  provide  for  another  man's 
issoe.  Some  ingenious  casuists,  forgetful  of  their  legal  law,  pretend  if 
tiujB  be  a  true  principle,  that  an  action  for  adultery  could  never  be 
maintained  where  the  man's  wife  was  past  the  age  of  procreation,  sup- 
posing that  there  is  such  an  age ;  whereas,  by  the  conmion  law  the  pos- 
sibility of  issue  is  conunensurate  with  life,  and  the  Commentaries 
declared  it  thus :  *^  A  possibility  of  issue  is  always  supposed  to  exist  in 
law,  unless  extinguished  by  death,  even  though  the  donees  be  each  of 
them  a  hundred  years  old."  ^  Let  us  next  take  up  Bacon's  Abridg- 
ment, that  famous  repository  of  the  conmion  law,  wherein  he  draws  the 
distinction  between  fornication  and  adultery  so  clearly  as  to  admit  of  no 
equivocation.  He  says :  ^ '  Fornication  is  unlawful  because  children  are 
begotten  without  any  care  for  their  education ;  but  adultery  goes  fur- 
ther. It  entails  a  spurious  race  on  a  party  for  whom  he  is  under  no 
obligation  to  provide."  ^ 

This  is  the  circumstance  on  which  adultery  depends  at  the  common 
law ;  its  tendency  to  adulterate  the  issue  of  an  innocent  husband,  and 
to  turn  the  inheritance  away  from  his  own  blood  to  that  of  a  stranger. 
If  the  woman  be  single  her  incontinenoe  produces  none  of  this  evil ; 
her  issue  takes  away  no  man's  inheritance;  it  can  be  heir  to  nobody 
and  the  burden  of  its  support  is  cast  by  law  upon  herself  and  the  part- 
Her  of  her  guilt.  Even  if  her  paramour  be  a  married  man  it  is  not  adulteiy 

ip.iaa.  « a bul  Com.  1S9. 

s  In  b.  1»  Ob.  6,  of  his  tntrodnotloii.  •  Bao.  Abr.,  Marriage  and  Eivoroe,  609. 

>BaU.N.P.a6. 
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for  the  same  reason;  the  bastard  can  not  succeed  to  his  inheritance; 
neither  does  it  adulterate  the  issue  of  his  wife ;  it  can  never  succeed  to 
her  inheritance  in  case  she  leaves  any  to  descend.  She  may  adulterate 
her  husband's  issue ;  the  law  can  not  defend  him  against  her,  his  only 
reliance  is  on  her  virtue ;  but  he  can  never  adulterate  hers.  This  is 
the  reason  why  a  married  woman,  if  the  husband  become  unfaithful, 
can  not  maintain  an  action  of  adultery  against  him  or  his  paramour  in 
any  of  the  common-law  courts.  Such  infidelity  does  not  adulterate  her 
issue,  nor  his  own;  it  brings  no  one's  inheritance  into  jeopardy,  nor 
can  it  possibly  produce  a  spurious  heir  to  disturb  the  descent  of  real 
estates.  If  she  wishes  it  to  be  treated  as  adultery  in  her  husband,  she 
must  sue  him  by  a  short  petition  to  the  Court  of  Chancery  which, 
governed  by  the  ecclesiastical  law,  allows  adultery  to  consist  in  the 
breach  of  marriage  vows ;  and  there  she  may  have  a  decree  of  divorce 
and  allowance  of  alimony.  But  courts  of  common  law  adhere  to  the 
maxim  so  rigidly,  that  adultery  is  criminal  conversation  with  a  married 
woman,  so  prejudicial  to  the  rights  of  a  husband  that  it  will  appear  by 
the  records  of  these  courts  from  time  immemorial,  that  none  but  a  hus* 
band  has  ever  maintained  an  action  for  it.  Nay,  they  require  the 
proof  of  his  being  such,  to  be  of  the  most  rigid  kind ;  they  will  not 
receive  for  evidence  of  it  universal  reputation,  hearsay  and  cohabita- 
tion as  they  will  in  all  other  cases  save  bigamy  alone,  but  insist  upon 
direct  evidence  of  the  marriage.  The  action  to  be  maintained  requires 
incontestable  proof  of  the  woman  it  was  committed  with  being  a  mar- 
ried woman ;  if  there  is  a  failure  on  this  essential  point,  the  action  will 
be  dismissed;  for  the  idea  of  adultery  with  a  single  woman,  stands 
opposed  to  the  whole  character  and  genius  of  the  common  law.  The 
nature  of  a  penal  statute  forbids  its  words  to  receive  a  broader  inter- 
pretation than  the  sense  necessarily  requires ;  penalties  are  not  to  be 
liberally  extended  by  judicial  construction ;  the  rule  is  that  they  are  to 
receive  a  strict  construction  if  it  is  almost  an  imperious  one,  and  the 
word  adultery  having  a  definite  and  fixed  meaning  at  the  common  law, 
which  is  to  be  our  guide,  a  broader  meaning  is  not  to  be  sought  for  it 
in  the  civil  or  ecclesiastical  law,  or  in  any  laws  whatever  foreign  to  our 
constitution. 

I  will  barely  add  that  adultery  at  the  common  law  is  limited  to  crim- 
inal intercourse  with  a  married  woman  both  by  Swift  and  Reeve,  who 
are  among  our  most  eminent  American  commentators,  and  that  I  am 
acquainted  with  no  treatise  on  the  common  law,  English  or  American, 
to  the  contrary.  Whether  its  regulation  on  this  point  was  removed  at 
at  some  early  age  from  the  Levitical  law,  which  the  early  dispersion  of 
the  Jews  carried  into  various  parts  of  Europe,  I  am  not  able  to  say ; 
but  certain  it  is  that  this  wide  distinction  between  criminal  intercourse 
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with  a  married  woman  and  a  single  woman  is  emphatically  settled  in 
the  Levitical  law ;  the  former  being  punished  with  deathi  while  the 
latter  was  only  a  fine.^  On  the  whole  I  am  clearly  of  the  opinion  the 
offense  described  in  the  indictment  is  not  adultery ;  it  amounts  only  to 
fomication,  for  which  the  defendant  should  have  been  indicted ;  and 
on  this  ground  the  indictment  must  be  quashed.  The  defendant 
could  not  be  found  guilty  of  fornication  on  an  indictment  for  adultery, 
without  being  misled  as  to  the  charge  against  him  intended  to  be  proved. 
No  impurity  of  description  is  requisite  on  the  record  in  either  case ;  it 
is  sufficient  to  charge  that  at  a  certain  time  and  place  the  defendant 
with  such  a  person,  adultery  or  fornication  did  commit. 

HoRMBLOwEB,  C.  J.  Justicc  Rtebson,  whosc  attendance  here  is  pre- 
Tented  by  sickness,  has  written  an  opinion  against  the  motion  to  quash 
this  indictment. 

I  have  prepared  an  opinion  which  it  is  unnecessary  to  read,  accord- 
ing with  that  of  Justice  Lobd.  This  question  has  never  before  been 
determined  in  this  State,  I  believe,  although  the  law  has  ever  since 
the  year  1704,  prorided  a  punishment  for  the  offense.  In  Pennsylva- 
nia is  a  similar  law  on  which  there  has  been  made  a  different  construc- 
tion. It  has  there  been  decided  that  the  criminal  connection  of  a  single 
man  with  a  married  woman  is  not  adultery  in  him.  An  unmarried 
defendant  can  not  be  convicted  of  adultery,  although  the  other  party 
should  be  married.^ 

Whttb,  J,  gave  no  opinion,  having  argued  the  case  as  Attorney- 
General. 

Dattqn,  J.,  was  not  on  the  bench  when  this  case  was  argued,  and 

gave  no  opinion. 

IndictTnent  quashed. 

••OPEN    AND    NOTOEIOUS    ADULTERY"— INTEBCOURSB    MUST    BE 

HABITUAL. 

State  v,  Crowner. 

[56  Mo.  147]. 

In  the  Supreme  Court  of  Missouri^  1874. 

In  Ofder  to  be  OnlltF  of  Xdvlas  together  In  open  adultery,*  the  parties  mnst  reside  to- 
gether pnblloly,  In  the  face  of  society,  as  if  the  conjugal  relation  subsisted  between 
them,  and  their  UlioK  intereonrse  most  be  habitual  and  not  occasional. 

Appsai.  from  St.  Louis  Court  of  Criminal  Correction. 
YosQES,  Judge ,  delivered  the  opinion  of  the  court. 

1  SeeLcTit.  ch.  90,  t.  10  and  Dent.  ch.  2S,  s  2  Dall.  134;  t.  e.  1  Yeates.  6. 

T.SM8.  •  Wagn.  SUts.  p.  600,  sec  8. 
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The  defendants  in  this  case  were  prosecuted  for  living  in  a  state  of 
open  and  notorious  adultery.  The  information  upon  which  they  were 
prosecuted  cliar£ed :  **  That  John  D.  Crowner  and  Nettie  Gordon,  aa 
affiant  believed,  in  St.  Louis  County,  on  the  Ist  day  of  May,  1873,  and 
on  divers  other  days  and  times  between. that  day  and  the  filing  of  the 
complaint,  unlawfully  did  live  together  in  a  state  of  open  and  notorious 
adultery,  the  said  John  D.  Crowner  being  then  and  there,  on  the  day 
aforesaid,  a  married  man,  and  having  then  and  there  a  lawful  wife  alive 
and  in  being,  other  than  the  said  Nettie  Gordon,  and  the  said  John  D. 
Crowner  and  the  said  Nettie  Grordon  not  being  then  and  there  and  on 
said  other  days  lawfully  married  to  each  other,  contrary  to  the  form  of 
the  statute,"  etc. 

Then  defendants  pleaded  not  guilty,  a  jury  was  waived,  and  the 
cause  submitted  to  the  court  for  triaL  It  appears  from  the  evidence  in 
the  case,  that  the  defendant  John  D.  Crowner,  at  and  before  the  time  that 
the  offense  stated  in  the  information  is  chained  to  have  been  committed, 
was  a  married  man,  and  was  residing  with  his  lawful  wife,  and  keeping 
a  hotel  in  the  town  of  Franklin,  in  this  State ;  that  about  the  last  of 
July  or  the  first  of  August  in  the  year  1873,  the  defendants  both  to- 
gether appeared  at  the  house  of  Mrs.  Fanny  Fletcher,  who  then 
resided  and  kept  a  private  boarding  house  at  No.  1609,  Second  Car* 
ondelet  Avenue,  in  the  city  of  St.  Louis ;  they  represented  that  they 
had  visited  the  house  for  the  purpose  of  looking  at  Mrs.  Fletcher's 
rooms,  with  a  view  to  rent  or  hire  one  of  them  for  occupation ;  that 
they  found  a  room  that  suited  them  and  rented  it  for  one  week,  paying 
the  rent  or  price  in  advance ;  that  on  the  next  day,  which  was  Tuesday, 
they  took  possession  of  the  room ;  that  they  did  not  both  occupy  the 
room  that  night,  but  that  defendant  Crowner  left  and  went  away  in 
the  evening  and  did  not  return  until  the  following  Thursday  evening, 
when  he  remained  all  night  with  the  defendant,  Nettie,  in  the  room,  and 
the  witness  was  of  the  impression  that  both  defendants  stayed  in  the 
room  three  nights  of  that  week,  but  was  not  certain  as  to  any  night  but 
one.  This  witness  further  testified,  that  there  was  only  one  bed  in  the 
room ;  that  she  never  saw  or  suspected  anything  improper  between  the 
defendants,  until  Mrs.  Crowner  came  to  the  house  on  the  last  afternoon 
referred  to,  and  broke  the  door  open  and  found  the  defendants  in  the 
room  together,  which  was  the  only  time  that  Crowner  was  known  to 
have  been  in  the  room  with  Nettie  in  the  daytime.  It  was  further 
shown  by  the  evidence,  that  on  the  first  Sunday  in  August,  1873,  de- 
fendant Crowner  and  his  wife  came  to  the  city  of  St.  Louis  from  the 
town  of  Franklin  and  put  up  at  the  house  of  a  friend;  that  Mrs. 
Crowner  remained  at  the  house  of  her  friend  all  night,  but  that  Crowner 
was  about  during  the  day  of  their  arrival,  and  did  not  return  that 
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night  or  the  next  day ;  that  in  the  afternoon  of  the  next  day,  which 
was  Monday  evening,  Mrs.  Crowner  and  her  lady  friend  with  whom  she 
was  stopping,  yisited  the  house  of  Mrs.  Fletcher  at  No.  1609  Second 
Carondelet  Avenue,  where  Mrs.  Crowner  inquired  for  her  husband. 
She  was  directed  to  the  room  which  had  been  rented  by  the  defendants, 
where  she  knocked  at  the  door  for  admission.  Admission  being  refused, 
she  forced  open  the  door  and  found  the  defendants  in  the  room  together, 
Crowner  undressed  and  Nettie  Gordon  dressed  as  usual,  only  one  bed 
in  the  room,  which  from  the  appearance,  had  not  been  made  up  since 
being  used ;  that  some  disturbance  was  caused  by  this  surprise,  and 
Nettie  Gordon  took  her  furniture  and  left  the  room,  to  which  she  never 
retmkied.  It  further  appeared,  that  defendant,  Crowner,  and  his  wife 
then  returned  to  their  home  in  Franklin  together,  where  they  resided 
together  for  several  weeks,  when  Mrs.  Crowner  left  to  visit  her  friends 
in  some  of  the  Eastern  States.  The  evidence  also  showed  that  Nettle 
Grordon  had  no  knowledge  that  Crowner  was  a  married  man  until  his 
wife  came  to  the  room  at  Mrs.  Fletcher's  at  the  time  before  referred  to. 

This  was  substantially  the  evidence  in  the  case.  At  the  close  of  the 
evidence  the  defendants  moved  the  court  to  make  the  following  declara- 
tions of  the  law  as  applicable  to  the  case :  — 

First.  ^*  That  if  the  court  sitting  as  a  jury  shall  find  from  the  evi- 
dence that  the  defendants  were  not  living  together  in  a  state  of  open  and 
notorious  adultery,  but  were  simply  at  the  time  charged  in  the  informa- 
tion, stopping  together  in  the  same  room  occasionally,  and  were  only 
gmlty  of  occasional  illicit  intercourse,  then  the  court  should  find  the  de- 
fendants not  guilty.'' 

Second.  **  If  the  court,  sitting  as  a  jury,  find  and  believe  from  the 
evidence,  that  the  defendant,  Nettie  Grordon,  did  not  know  that  thede- 
fendant,  John  D.  Crowner,  was  a  married  man,  at  the  time  and  place  al- 
leged in  said  information  that  the  defendants  lived  together  in  open 
adultery,  then  the  court  should  acquit  defendant,  Nettie  Grordon." 
These  instructions  or  declarations  of  law  were  severally  refused  by  the 
court,  and  the  defendant  excepted.  The  court  then  found  both  of  the 
defendants  guilty  and  assessed  their  punishment  at  a  fine  of  $300  each. 

The  defendants  filed  a  motion  for  a  new  trial,  stating  as  grounds 
tberef or  the  refusal  of  the  court  to  declare  the  law  as  asked  for  by  the 
defendants,  and  also  that  the  finding  of  the  court  was  against  the  evi- 
dence and  against  the  law  of  the  case.  This  motion  being  overruled  by 
the  court  the  defendants  both  appealed  to  this  court. 

The  statute  under  which  this  prosecution  was  had  is  as  follows: 
"  Every  person  who  shall  live  in  a  state  of  open  and  notorious  adul- 
tery, and  every  man  and  woman  (one  or  both  of  whom  are  married,  and 
not  ts  each  other),  who  shall  lewdly  and  lasciviously  abide  and  cohabit 
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with  each  other,  and  every  person  married  or  unmarried,  who  shall  be 
goilty  of  open,  gross  lewdness  or  lascivioos  behavior,  or  of  any 
open  and  notorious  act  of  public  indecency,  grossly  scandalous, 
shall,  on  conviction,  be  adjudged  guUly  of  misdemeanor,  and  pun- 
ished by  imprisonment  in  the  county  jul,  not  exceeding  six  months, 
or  by  fine,  not  exceeding  three  hundred  dollars,  or  by  both  such 
fine  and  imprisonment."  ^  This  statute  contemplates  three  differ- 
ent classes  of  offenses.  The  first,  and  the  one  for  which  the  defendants 
in  this  case  were  prosecuted,  applies  only  to  persons  who  live  in  a  state 
of  open  and  notorious  adultery,  and  the  offense  under  that  clause  of  the 
statute  can  only  be  committed  by  a  married  person ;  the  second  class  of 
offenses  can  only  be  committed  by  a  man  and  woman,  one  or  both  of 
whom  are  married,  and  not  to  each  other,  and  who  shall  lewdly  and  las- 
civiously abide  and  cohabit  with  each  other,  etc.  The  third  class  of 
offenses  provided  for,  may  be  committed  by  any  person,  either  married 
or  unmarried. 

The  defendants  in  this  case  are  charged  with  living  in  a  state  of  open 
and  notorious  adultery.  The  offense  consists  of  an  open  and  notorious 
living  or  cohabiting  together ;  occasional  illicit  intercourse  will  not  con- 
stitute the  offense.  The  statute  was  intended  to  provide  against  per- 
sons, who  in  defiance  of  morality,  and  of  the  good  or  well  being  of 
society,  should  openly  live  together ;  they  must  reside  together  publicly 
in  the  face  of  society  as  if  the  conjugal  relation  existed  between  them ; 
their  illicit  intercourse  must  be  habitual.^ 

I  would  not  be  understood  to  say  that  the  cohabiting  and  abiding  to- 
gether must  be  for  any  great  length  of  time,  perhaps  a  short  time  would 
do,  but  the  parties  must  live  together  in  a  notorious  and  open  manner 
to  the  evil  example  of  society.  Simply  having  occasional  illicit  inter- 
course, without  a  public.or  notorious  living  together,  as  the  evidence  in 
this  ease  tends  to  prove,  is  certainly  not  sufficient.  It  follows  that  the 
court  erred  in  refusing  the  first  declaration  of  law  asked  for  by  the  de- 
fendants, and  in  overruling  the  defendant's  motion  for  a  new  trial.  It 
•  is  not  necessary  to  notice  any  other  points  raised  in  the  argument  of  the 
case  in  this  court. 

The  judgment  must  be  reversed,  Judge  Shebwood  not  sitting,  the 
other  judges  concur. 

*  1  Wag.  Stats.  SOO.  sec  8.  Ind.  280;   State  v.  Marvin,  12  Iowa,  490; 

'  s  Wright  V.  State,  5  Blatohf.  868;  Searls      Hinson  v.  State,  7  Mo.  SM;  Dameron  v. 

\  V.  People,  13  HI.  697;  State  v.  GartreU,  U      State,  8  Mo.  tfi, 
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fornication  —  proof  must  be  clear. 
Territory  v.  Whttcomb 

[1  Montana,  869.] 
In  the  Supteme  Court  of  Montana. 

On  tlM  Trial  ot  an  Inillotama&t  for  Fomloatlonf  it  deyolves  opon  the  proseontton  to 
proTO  that  the  respondents  are  nnnuuried.  In  the  absence  of  any  eyidence  on  the  sab- 
je6t,the  law  presumes  that  a  man  and  woman  openly  llTlng  and  cohabiting  together 
are  lawfully  married. 

Wai>e,  C.  J.  This  case  is  here  upon  appeal  from  the  judgment  and 
Terdict  in  the  court  below,  and  from  the  order  overruling  a  motion  for 
anew  trial. 

This  is  an  indictment  for  fornication,  drawn  upon  the  one  hundred 
and  twentj-serenth  section  of  the  '^  act  concerning  crimes  and  punish- 
ments/' ^  wherein  it  is  alleged  that  on  the  20th  day  of  January,  1869, 
at  the  county  of  Lewis  and  Clai-ke,  the  defendants,  Edward  Whitcomb 
and  Catherine  Durgen,  did  then  and  there  unlawfully  live  together  in 
an  open  state  of  fornication,  the  said  Whitcomb  being  then  and  there 
a  single  and  unmarried  man,  and  the  said  Durgen  then  and  there  a  single 
and  unmarried  woman. 

This  was  the  separate  trial  of  the  defendant  Whitcomb.  Among  the 
errors  complained  of,  as  shown  by  the  record,  are  the  following:  — 

1.  The  refusal  of  the  court  to  give  the  following  instructions  to  the 
jmy,  asked  for  on  behalf  of  thedefenant:  ^'The  jury  are  instructed 
that  it  devolves  upon  the  prosecution  to  prove  every  material  allegation 
necessary  to  constitute  the  crime  charged ;  that  it  is  a  material  point  to 
prove,  that  the  parties  charged  were  not  intermarried,  and  that,  in  the 
absence  of  any  testimony  upon  that  point,  the  jury  can  not  presume 
that  the  defendants  were  associating  unlawfully.  |' 

2.  The  giving  of  the  following  instructions  to  the  jury,  asked  for  by 
the  prosecution:  ^'  That  it  devolves  upon  the  prosecution  to  prove  every 
material  allegation  necessary  to  constitute  the  crime  charged ;  that  it  is 
a  material  point,  that  the  jury  should  believe  that  the  parties  chained 
were  not  intermarried,  and,  if  there  is  a  reasonable  doubt  upon  that 
point,  the  jury  can  not  presume  that  the  defendants  were  associating 
nnlawfolly,  in  case  there  is  evidence  sufficient  to  raise  a  reasonable 
doubt  in  the  mind  of  the  jury  upon  that  point." 

1  SUts.  1885,  p.  209. 
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It  was  necessary  to  aver  in  the  indictment,  and  to  prove  upon  the 
trial,  that  the  defendant  was  single  and  unmarried ;  for  the  meaning  of 
the  term  ^'  fornication  "  is  the  carnal  and  illicit  intercourse  of  an  un- 
married person  with  the  opposite  sex.  It  is  impossible  for  a  married 
man  and  a  married  woman  to  commit  fornication.  Unlawful  sexual  in- 
tercourse, an  open  and  unlawful  living  together  of  a  married  man  and 
married  woman, 'or  where  either  are  married,  and  thus  have  intercourse 
or  live  together,  is  adultery ;  and  the  same  state  of  facts  existing  between 
unmarried  persons,  man  and  woman,  is  fornication. 

We  have  carefully  examined  the  record  of  evidence  and  testimony 
in  this  case,  and  we  find  that,  upon  the  trial  of  this  case,  there  was  no 
testimony  offered  or  received,  showing,  or  tending  to  show,  that  these 
defendants  were  not  married  at  the  time  the  crime  is  alleged  to  have 
been  committed. 

If  they  were  living  together  in  an  open  and  notorious  manner,  it 
would  be  a  reasonable  presumption  to  presume  that  they  were  so 
living  lawfully  and  as  they  had  a  right  to  do,  and,  in  the  absence  of 
any  proof  to  show  that  they  were  uimiarried,  a  conviction  for  fornica- 
tion ought  to  be  impossible.  Even  the  married  condition  of  either  of 
the  parties  would  change  the  nature  of  the  crime,  so  that  the  married  or 
unmarried  condition  of  these  defendants,  or  either  of  them,  was  a  most 
material  inquiry  upon  the  trial,  and  the  absence  of  any  proof  upon  the 
subject  renders  a  conviction  legaUy  impossible. 

The  foregoing  instruction  asked  for  and  given  on  behalf  of  the  prose- 
cution, is  inherently  wrong.  It  will  be  observed,  that  it  authorizes  the 
Jury  to  form  an  opinion  as  to*  the  married  or  unmarried  condition  of 
the  defendants,  from  their  own  knowledge  and  belief,  in  the  absence  of 
any  testimony  on  the  subject. 

It  is  an  old  and  familiar  doctrine  that  juries  must  have  or  form  no  be- 
lief, except  what  they  believe  from  the  testimony  produced  before  them 
at  the  trial.  Any  other  rule  would  destroy  this  guardian  of  our  right 
and  liberties — the  trial  by  jury.  The  jury  must  believe  from  the  testi- 
mony, I^ally  produced  before  them  in  open  court,  and  from  that  alone, 
and  any  Instruction  of  the  court  that  permits  the  private  belief  or  pri- 
Tate  knowledge  of  a  juryman  to  sway  his  findings  or  his  judgment,  is 
wrong  and  beyond  remedy. 

The  judgment  of  the  court  below  is  set  aside,  and  a  new  trial  granted. 

Exceptions  sustained. 
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BI6AMT— VOIDFIBST  MABRIAGE. 

Shafheb  t;.  State. 

[20  Ohio,  1.] 
In  ihe  Supreme  Court  of  Ohio^  1851, 

1.  Kaniii080  in  thla  8tat«t  contracted  liy  male  persona  under  the  age  of  eighteen,  and 
female  personB  nnder  fourteen,  are  inyalid  unleaa  oonilrmed  by  cohabitation  after  ar- 
firing  at  tiioee  ages  respectiTely. 

1  Sodh  a  KftRiaffs  not  thns  confirmed,  does  not  subject  a  party  to  pnnlshment  for  big- 
an^,  for  contracting  a  subsequent  marriage  while  the  first  husband  or  wife  is  liying. 

EiTor  to  the  Common  Pleas  of  Warren  County.  At  the  July  term, 
1850,  of  the  Court  of  Common  Pleas  of  Warren  County,  the  plamtift  in 
error  was  hidicted  for  the  crune  of  bigamy. 

He  was  charged  with  having  married  one  Elizabeth  Emerick,  on  the 
9tii  day  of  March,  1848,  and  while  she  was  still  living,  on  the  15th  day  of 
March,  1850,  with  having  again  married  one  Amanda  Fitz.    To  tliis  in> 
^ctment  he  pleaded  not  guilty,  and  on  trial  at  the  October  term  of  the 
oouri,  for  the  same  year,  he  was  found  guilty,  and  a  motion  for  a  new 
trial  having  been  overruled,  was  sentenced  to  three  years'  imprisonment 
fai  the  penitentiary.    At  his  instance  a  bill  of  exception  was  signed  and 
sealed  by  the  judges,  and  made  part  of  the  record,  upon  which  all  the 
queatioDs  presented  in  this  case  arise.    By  that  it  appears  that  ^'  after 
the  proBecutdon  had  given  evidence  of  the  two  marriages,  as  charged  in 
the  indictanent,  the  defendant  on  his  gave  part  evidence  tending  to  prove 
'ttiat  he  was  but  sixteen  years  of  age  on  the  26th  of  May  following  the 
first  marriage,  which  took  place  with  the  consent  of  his  father,  and  that 
he  was  eighteen  years  of  age  in  May  following  the  second  marriage ; 
and  that  at  the  time  he  arrived  at  that  age,  he  was  living  and  cohabit- 
ing with  his  second  wife,  and  within  eight  or  ten  miles  of  the  residence 
of  the  first  one."    His  counsel  then  requested  the  court  to  instruct  the 
jury  ^*  that  if  they  were  satisfied  that  he  was  under  the  age  of  eighteen 
years  at  the  time  of  his  first  marriage,  such  marriage  would  be  void ;  or 
if  not  void  a&  initio^  but  merely  voidable,  that  it  would  become  abso- 
lutely void,  unless  aflSrmed  by  cohabitation,  after  arriving  at  that  age." 
This  instruction  the  court  refused  to  give,  but  did  charge  the  Jury  that 
*^  if  he  was  married  under  the  age  of  eighteen,  and  lived  with  his  wife 
until  near  that  age,  he  could  not  marry  again  without  disaffirming  that 
marriage,  and  that  to  do  so  on  arriving  at  the  age  of  eighteen,  or  within 
a  reasonable  time  after,  he  must  notify  the  first  wife,  by  acts  of  declara- 
tion, of  such  disafiArmance,  that  the  contract  was  at  an  end,  and  that  he 
would  no  longer  be  bound  by  it ;  and  that  such  disaffirmance  must  be 


32        CBIMES  AGAINST  SOCIETT  AND  THE  LAWS  OF  NATURE. 

before  another  marriage ;  and  further,  that  the  mere  fact  that  he  had 
left  the  first  wife,  and  without  her  knowledge  married  another,  with 
whom  he  lived  and  cohabited,  would  not  amount  to  a  disaflSrmance  of  the 
first  contract. ' '  Exception  was  taken  to  the  refusal  to  charge  as  requested, 
and  to  the  charge  as  given*  Errors  assigned ;  that  the  court  refused  to 
charge  as  requested,  and  that  the  charge  as  given  was  improper. 

W.  H.  BaMwinj  for  the  plaintiff  in  error.  J.  McOormicky  Attorney- 
General,  for  the  State. 

The  cause  was  submitted  without  argument. 

BAiiNET,  J.  The  main  question  arising  in  this  case  is,  was  the  action 
of  the  Court  of  Common  Pleas  erroneous?  It  is  one  of  considerable 
importance  and  some  difficulty.  We  have  not  been  favored  with  an 
argument  on  either  side,  and  are  obliged  to  decide  from  the  best  lights 
that  a  limited  examination  of  the  books  can  give  us. 

The  act  upon  which  this  indictment  is  predicated,^  provides  *'  that  if 
any  married  person,  having  a  husband  or  wife  living,  shall  marry  any- 
other  person,"  every  such  person,  on  conviction,  shall  be  imprisoned  in 
the  penitentiary  not  more  than  seven  nor  less  than  one  year. ' '  The  first 
ndispensable  step  to  be  taken  by  the  prosecution  is,  to  establish  the 
fact  that  the  person  prosecuted  is  a  '^  married  person,"  and  ^'  has  ahua- 
band  or  wife  living."  To  do  this  a  valid  marriage  in  fact  must  be 
shown.    The  law  will  not  presume  it  as  it  will  in  civil  cases.^ 

The  question  arising  upon  this  record  may  be  thus  stated :  Can  a  male 
person  under  the  age  of  eighteen,  or  a  female  person  under  the  age  of 
fourteen  years,  contract  a  valid  marriage  in  this  State  ?  To  answer  this 
question  we  must  first  resort  to  our  own  statute  laws.  The  first  section 
of  the  ^'  Act  regulating  Marriages,"  ^  passed  January  6,  1824,  provides 
^^  that  male  persons  of  the  age  of  eighteen  years,  female  persons  of  the 
age  of  fourteen  years,  not  nearer  of  kin  than  first  cousins,  and  not 
having  a  husband  or  wife  living,  maybe  joined  in  marriage."  The 
last  part  of  the  section  provides  that  between  these  ages  and  the  ages 
of  twenty-one  and  eighteen  respectively,  the  consent  of  the  parents  or 
guardians  shall  first  be  obtained.  Although  the  marriage  relation  has 
its  foundation  in  nature,  and  is  indispensable  to  the  moral  improvement 
and  happiness  of  mankind,  a  great  variety  is  found  to  exist  in  the 
municipal  regulations  of  civilized  States  as  to  the  age  at  which  it  may  be 
lawfully  entered  into.  Nature  has  fixed  no  precise  period,  and  each 
State  must,  for  itself,  by  fixed  and  reasonable  rules,  regulate  the  matter 
with  regard  to  its  own  peculiar  circumstances.  The  common  law,  as  is 
well  known,  borrowed  from  the  Roman  Law,  fixed  the  age  at  fourteen 

1  Swan's  SUt.,  p.  280,  sec.  7.  *  Swan's  Stat.  582. 

8  Arch  Cr.  PI.  476. 
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in  males,  and  twelve  in  females.  The  Code  Napoleon  fixed  it  at  eighteen 
in  males,  and  fifteen  in  females.  In  some  of  the  States  of  this  Union 
the  common-law  rule  prevails,  and  in  others  it  is  regulated  by  statute. 
In  Massachusetts  and  Illinois  it  is  fixed  at  seventeen  in  males,  and  four- 
teen in  females,  but  marriages  contracted  below  that  age  are  rendered 
valid  if  followed  by  voluntary  cohabitation.  Michigan  and  Indiana 
follow  the  provisions  of  our  own  law.  This  diversity  of  regulation  is 
not,  in  all  cases,  accidental.  Nature  herself,  in  many  cases,  demands 
sach  variation.  An  age  that  would  be  right  and  proper  in  Spain  and 
Italy,  would  not  be  adapted  to  Norway  and  Sweden.  A  state  of  society 
aod  a  system  of  policy  that  makes  marriage  in  many  cases  a  convenient 
means  of  controlling  estates,  and  confining  property  in  particular  chan- 
nels, as  in  Great  Britain,  is  best  subserved  by  allowing  marriages  at  a 
period  of  life  when  parental  infiuence  and  authority  is  not  likely  to  be 
overcome  by  the  strong  current  of  affections  and  independence  incident 
to  maturer  years.  But  such  a  regulation  would  be  poorly  adapted  to  a 
state  of  society  like  our  own,  where  no  such  x)olicy  is  to  be  promoted ; 
where  fidelity  to  the  marriage  vow  has  all  the  sanctity  of  a  religious 
sentiment,  and  where  all  experience  has  shown  that  the  blessings  of  the 
marriage  relation  can  only  be  realized  when  entered  into  with  the  utmost 
freedom  of  choice,  and  between  persons  of  matured  judgment  and  dis- 
cretion. Although  our  statute  differs  from  the  common  law  in  fixing 
the  age  at  which  this  contract  can  be  made,  still,  as  it  is  entirely  silent 
as  to  the  effect  of  an  attempt  to  enter  into  it  before  the  period  pre- 
sented, we  must  resort  to  the  exposition  of  the  conunon  law  upon  that 
point ;  and  judicial  determinations,  and  the  opinion  of  jurists  under 
tiiat  system  are  strictly  applicable.  Blackstone,  in  his  Commentaries,^ 
has  treated  this  subject  with  his  usual  clearness  and  force.  In  discuss- 
ii^  the  question  how  marriages  may  be  contracted,  and  after  remark- 
ing that  the  law  regards  them  in  no  other  light  than  as  a  civil  contract, 
and  that  all  persons  tirt2/in^  and  able  to  contract  may  enter  into  them,  he 
proceeds  to  say  that  ^'  in  general  all  persons  are  able  to  contract  them- 
selves in  marriage,  unless  they  labor  under  some  particular  disabilities 
and  incapacities.''  These  disabilities  are  of  two  sorts,  canonical  and 
chril.  In  relation  to  the  first  he  says :  '*  These  in  our  land  only  make 
the  marriage  voidable,  and  not  ipso  fousio  void,  until  sentence  of  nullity 
he  obtained.''  In  relation  to  the  last  he  remarks:  '* These  civil  disa- 
biUties  make  the  contract  void  ab  initio^  and  not  merely  voidable ;  not 
that  they  dissolve  a  contract  already  formed,  but  they  render  the  parties 
incapable  of  forming  any  contract  at  all ;  they  do  not  put  asunder  those 
who  are  joined  together,  but  they  previously  hinder  the  junction.    And 

1  VoLl,  P.48S. 
2  DXVKNCKS.  8 
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if  any  persooB,  under  these  legal  incapacities,  come  together,  it  is  a 
meretridoos,  and  not  a  matrimonial,  union." 

He  then  enumerates' these  legal  disabilities  that  make  the  contract 
void.  The  first  is  prior  marriage.  He  then  proceeds  to  say:  ^^The 
next  legal  disability  is  that  of  age.  This  is  sufficient  to  avoid  all  other 
contracts,  on  account  of  the  imbecility  of  judgment  in  the  parties  con- 
tracting ;  a  fortiori^  therefore,  it  ought  to  avoid  this  the  most  important 
contract  of  any."  Therefore,  if  a  boy  under  fourteen,  or  a  girl  under 
twelve  years  of  age  marries,  this  marriage  is  only  inchoate  and  imper- 
fect, and  when  either  of  them  comes  to  the  age  of  consent,  aforesaid, 
they  may  disagree  and  declare  the  marriage  void  without  any  divorce  or 
sentence  in  the  spiritual  court.  ^  'Although,"  he  continues  to  say,  *  *  if  at 
age  of  consent  they  agree  to  continue  together,  they  need  not  be  mar- 
ried again." 

Chancellor  Kent  ^  states  substantially  the  same.  He  says :  '^  No  per- 
sons are  capable  of  binding  themselves  in  marriage,  until  they  have 
arrived  at  the  age  of  consent.  Marriage  before  that  age'  is  voidable  at 
the  election  of  either  party,  on  arriving  at  the  age  of  consent,  if  either 
of  the  parties  be  under  that  age,  when  the  contract  is  made." 

Judge Reeve,^ in  speaking  of  such  contracts  says:  ''Such  a  contract 
I  apprehend  is  void,  upon  the  principle  that  it  is  a  contract  against 
sound  policy  and  contra  bonus  mores.'* 

Wharton,  in  his  treatise  on  Criminal  Law,^  says:  '^If  a  boy  under 
fourteen,  or  a  girl  under  twelve,  contract  matrimony,  it  is  void,  unless 
both  husband  and  wife  consent  to  confirm  the  marriage  after  the  minor 
arrives  at  the  age  of  consent."  ^ 

We  think  these  authorities  very  conclusively  show  that  the  contract 
of  marriage  when  entered  into  by  a  person  under  the  age  fixed  by  law, 
is  void,  as  well  for  the  want  of  capacity  in  the  infant  to  make  it,  as 
being  opposed  to  sound  policy  and  the  positive  requirements  of  the 
land.  And  while  it  is  possible  that  an  occasional  case  may  arise,  in 
which  precocious  villainy  may  escape  merited  punishment,  we  should  re- 
member on  the  other  hand,  that  it  might  as  often  happens  that  a  different 
holding  would  place  inexperienced  and  thoughtless  youth  irretrievably 
in  the  power  of  cunning,  crafty  and  interested  persons  of  maturer  years. 
For  our  law  furnishes  no  method  of  obtaining  a  judicial  sentence  for 
annulling  such  a  marriage ;  unless  the  parties  have  the  means  of  escape 
in  their  own  hands,  none  exist.  To  admit  the  right,  and  deny  the 
power  to  make  it  available,  would  amount  to  little  less  than  an  absurd- 
ity.   The  court  refused  to  chaige  that  such  a  marriage  would  be  void 

1  S  Com.  78.  «  See,  alio,  Poynter  on  MMntMge    and 

2  Dom.  BeL  900.  DiToroe,  p.  154 ;  Arohb.  Or.  PI.  477 ;  Co.  lilt. 
•  p.  60B.                                                          79 ;  Bex  «.  Gordon,  Bug.  Grown  Caies,  48. 
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uotil  confirmed  by  cohabitation  after  arriving  at  the  age  of  consent.  In 
this  we  think  they  erred.  They  did  charge  that  unless  he  dissented 
from  the  contract  on  arriving  at  such  age,  and  gave  the  wife  notice  of 
the  fact,  he  could  not  avoid  it.  We  think  acts  of  assent  after  age  must 
be  shown  to  bind  him.  They  did  charge  that  the  fact  that  he  had  left 
the  first  wife,  and  married  another,  with  whom  he  was  cohabitating  at 
the  time  of  arriving  at  the  age  of  consent,  would  not  amount  to  such 
dissent,  while  we  hold  that  if  such  express  dissent  were  required,  such 
act  would  be  sufficient. 

The  judgment  is  reversed j  and  the  cause  remanded  for  a  new  triaU 


BIGAMY  —  MABRIAGE  AFTEB  DIVGRCE  PB0HIBITIN6  FT. 
COMMOMWEALTH   V.  RiCHARDSON. 

[126  Mass.  84.] 
In  the  Supreme  Judicial  Court  of  Massachusetts* 

Ihid«r  a  8tatat0  which  Providaa  that  a  Divorced  Pazaon  "  who  U  the  guilty  oauie 
of  BQch  dlTorce,"  shall  be  deemed  guilty  of  bigamy  if  be  marries  again  during  the  life- 
tfane  of  his  divorced  wife,  such  a  one  can  not  be  conyieted  of  bigamy  under  an  indict- 
ment which  merely  cbarges  bigamy  in  the  ordinary  manner.  In  snoh  a  case  the 
indictment  most  allege  the  divorce,  and  that  the  defendant  was  the  gaUty  cause 
thereof,  and  aU  the  other  facts  necessary  to  bring  the  case  within  the  terms  of  the 
statute. 

LoBD,  J.  The  Status  of  a  party,  whose  contract  of  marriage  has 
been  judicially  dissolved  for  his  fault,  has  not,  in  this  Commonwealth^ 
been  precisely  defined.  In  Commonwealth  y.  Pulnam^^  Mr.  Justice 
Wilde  says :  *^  By  the  divorce  the  first  marriage  was  dissolved,  and, 
but  for  the  second  section  of  the  act  of  1784,^  the  second  marriage 
would  have  been  lawful  by  our  laws,"  and  adds :  ^'  Notwithstanding  the 
restraint  imposed  on  the  husband,  he  being  the  guilty  cause  of  the  di- 
Torce,  the  dissolution  of  the  marriage  contract  was  total,  and  not  par- 
tial." In  West  Cambridge  v.  Lexington^^  Chief  Justice  Parker,  in 
giving  the  opinion  of  the  court,  speaks  of  such  party  as  *'  not  being,  in 
a  legal  sense,  a  married  man,  and,  perhaps,  not  to  be  considered  as  hav- 
ing a  former  wife  living,  the  decree  of  divorce  having  terminated  the 
relation  of  husband  and  wife."  We  do  not  deem  it  necessary  in  this 
Gsae  to  determine  whether  ^ny  or  what  marital  duties  or  obligations 
remain  upon  such  person. 

1 1  nek.  136.  S.ch.  40.  >  1  Pick.  606. 
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By  the  General  Statutes  ^  it  is  enacted  that  ^^  whoever,  having  a  for- 
mer husband  or  wife  living,  marries  another  person,  or  continues  to 
cohabit  with  such  second  husband  or  wife  in  this  State,  shall  (except 
in  the  cases  mentioned  in  the  following  section)  be  deemed  guilty  of 
polygamy."  The  following  section  is  in  these  words :  *^  The  provision 
of  the  preceding  section  shall  not  extend  to  any  person  whose  husband 
or  wife  has  been  continually  remaining  beyond  sea,  or  has  voluntarily 
withdrawn  from  the  other,  and  remain  absent  for  the  space  of  seven 
years  together,  the  party  marrying  again,  not  knowing  the  other  to  be 
living  within  that  time,  nor  to  any  person  legally  divorced  from  the 
bonds  of  matrimony,  and  not  the  guilty  cause  of  such  divorce."  This 
statute  is  substantially  the  same  as  the  statute  of  1784,^  and  from  that 
time,  and  for  a  period  long  before,  to  the  present,  has  been  in  substance 
the  law  of  the  province  and  the  Commonwealth.  The  same  provisions 
were  incorporated  into  the  Revised  Statutes.' 

In  CommonwedUh  v.  Putnamy^  the  guilty  party  in  the  divorce  suit 
married  again  in  another  State,  and  was  indicted  for  the  crime  of  adul- 
tery in  this  State.  In  CommomoeoUth  v.  Hunt^^  the  guilty  party  mar- 
ried again,  also  in  another  State,  and  the  indictment  charged  her  with 
lewd  and  lascivious  cohabitation  in  this  State,  with  the  party  to  whom 
she  claimed  to  be  married.  In  each  of  these  cases  the  court  held  that 
the  offense  charged  was  not  the  offense  committed.  In  the  former 
case  the  jury  found  a  special  verdict  establishing  the  facts  of  the  former 
marriage,  the  divorce  for  the  defendant's  adultery,  his  second  marriage 
in  Connecticut,  and  his  cohabitation  in  this  State.  Lincoln,  in  behalf 
of  the  defendant,  in  argument,  is  reported  as  sajring:  **  Johnson  de- 
fines adultery  ^  the  act  of  violating  the  bed  of  a  married  person.'  The 
defendant  has  not  done  this.  He  has  not  violated  any  plighted  faith  to 
his  former  wife. "  '  *  The  indictment  might  as  well  have  been  for  polyg- 
amy as  for  adultery  ;**  **  though  in  truth  he  could  not  be  indicted  for 
either,  unless  he  were  a  married  man  at  the  time  of  the  second  mar- 
riage." In  declaring  the  result  at  which  the  court  arrived,  Mr.  Justice 
Wilde  utters  the  dictum:  '^  The  defendant  should  have  been  indicted  on 
the  section  of  the  act  referred  to,''  which  is  substiUitially  the  same  as 
the  General  Statutes.^ 

Although  a  dictum  by  that  magistrate  is  always  entitled  to  most  re- 
spectful consideration,  it  is  not  to  be  regarded  as  the  judgment  of  the 
court.  The  dictum  is,  however,  qualified  by  the  statement,  ^^  the  sec- 
ond marriage,  with  all  the  other  facts  constituting  the  crime  of  polyg- 
amy, should  have  been  set  forth  in  the  •  indictment,  so  that  defendant 

1  oh.  166,  MC  4.  *  UM  tupra. 

S  ch.  40.  •  4  Gush.  49. 

*  ch.  ISO.  •  cb.  164,  aeos.  4, 6. 
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mig^  have  been  prepared  to  answer  and  defend  himself/'  showing  that 
that  learned  judge  deemed  it  necessary  that  the  divorce  and  the  subse- 
qaent  marriage  of  the  guilty  party  should  be  alleged  in  the  indictment.^ 
In  the  latter  case,  Mr.  Justice  Dewey  speaks  more  cautiously,  and 
says:  ^^If  the  facts  in  this  case  afforded  ground  for  any  indictment 
nndeff  the  Revised  Statutes,^  it  would  be  more  properly  an  indictment 
upon  the  second  section,  for  unlawfully  cohabiting  within  the  State, 
with  Davis,  as  husband  and  wife,  the  defendant  having  a  former  hus- 
band living,  and  not  coming  within  the  exception  of  the  third  section,  as 
a  person  ^not  the  guilty  cause  of  the  divorce,' ''  decisively  intimating 
ihatj  if  the  indictment  could  be  maintained  under  that  statute,  it  must 
aver  the  facts  which  bring  the  party  within  its  terms.  ^  In  Common- 
wealth  ▼.  Lane^^  the  question  presented  in  this  case  did  not  arise,  and 
was  not  considered  by  the  court;  for,  although  the  defendant  was 
charged  with  polygamy,  under  the  same  statute,  for  marrying  a  second 
time  during  the  life  of  the  former  wife,  the  defence  was  that  his  mar- 
riage was  a  legal  marriage  under  the  law  of  the  State  of  New  Hampshire, 
where  it  was  consummated,  and  the  court  so  held. 

These  tiiree  cases,  it  is  believed,  are  the  only  ones  which  have  been 
decided  in  this  Commonwealth,  in  which  the  subsequent  marriage  of  the 
guilty  diTorced  party  has  been  before  the  court  upon  an  indictment. 

It  18  certidn  that  it  has  never  been  decided  by  this  court,  that  such 
party  can  be  convicted  of  polygamy  under  the  provisions  of  the  General 
Statates,^  or  the  previous  statutes  of  the  same  character.  Nor  do  we 
deem  it  necessary,  for  reasons  hereafter  to  be  stated,  now  to  decide  that 
question.  If  that  question  could  be  presented  nakedly,  it  would  be  a 
matter  deserving  of  grave  consideration,  whether  the  party  charged  could 
be  said,  in  criminal  pleading,  to  be  one  having  a  husband  or  wife  living, 
or  as  being  a  lawful  husband  or  wife,  but  we  are  quite  certain  that  the  facts 
should  be  stated  which  bring  the  party  within  the  provisions  of  the 
statute.  It  is  to  be  noticed  that  the  exceptions  in  the  statute  are  not 
SQch  as  are  ordinarily  introduced  in  legislation  affecting  the  act  done, 
but  relate  entirely  to  the  person,  and,  without  these  exceptions,  the 
law  would  perhaps  be  construed  the  same  as  with  them.^  But  two 
dassea  of  persons  are  referred  to  in  the  proviso. 

The  first  class  Includes  ''  any  person  whose  husband  or  wife  has 
been  continually  remaining  beyond  sea,  or  has  voluntarily  withdrawn 
from  the  other,  and  remained  absent  for  the  space  of  seven  years 
together,  the  party  marrying  not  knowing  the  other  to  be  living."  In 
saeh  case  the  party  is  presumed  to  be  dead ;  and,  although,  if  he  or 

1 1  Pick.  139.  «  113  MaM.  458. 

*  ch.  130L  *  ch.  165,  sec.  4. 

*  4  Cash.  60l  *  See  Com.  v.  Jennings,  121  Mass.  47. 
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she  should  retam,  the  marriage  might  be  void,  it  certainly  would  be 
straining  the  law  to  hold  such  one  criminally  guilty  in  doing  an  act 
which  he  or  she,  by  law,  might  properly  presume  to  be  a  lawful  act.^ 
The  other  class  includes  such  as  are  unlawfully  diyoroed,  being  inno- 
cent. Under  the  law  he  or  she  is  entitled  to  have  the  marriage  contract 
dissolved.  Certainly,  without  any  proviso  or  exception,  no  such  per- 
son, on  marrying  again,  could  be  deemed  to  be  guilty  of  polygamy ; 
and  it  is  not  improbable  that  the  exception  was  inserted  out  of  extreme 
caution,  and  possibly  because  the  act  of  1784  had  an  exception  of  a 
similar  character.  It  was  this:  *^  Provided  also,  that  this  act,  or  any- 
thing therein  contained,  shall  not  extend  to  the  wife  of  any  married 
man  who  shall  willingly  absent  himself  from  his  said  wife,  by  the  space 
of  seven  years  together,  without  making  suitable  provision  for  her 
support  and  maintenance  in  the  meantime,  if  it  shall  be  in  his  power  so 
to  do." 

The  statute  of  1784  was  but  a  re-enactment,  with,  of  course,  a  differ- 
ent penalty,  of  the  Province  Law  of  6  William  and  Mary  (1694-95),^ 
against  polygamy,  with  a  proviso  in  relation  to  continuous  absence,  in 
ahnost  the  identical  language  of  the  Greneral  Statutes.^  The  statute  of 
6  William  and  Mary,^  contains  also  a  proviso  excepting  from  its  operar 
tion  divorced  parties,  but  does  not  distinguish  between  the  guilty  and 
innocent  party,  its  language  being,  *'  shall  not  extend  to  any  person  or 
persons  that  are,  or  shall  be  at  the  time  of  such  marriage,  divorced  by 
any  sentence  had,  or  hereafter  to  be  had,  as  the  law  of  the  province  in 
that  case  has  provided." 

Whether  the  <guilty  party  would  at  that  time  have  been  deemed  a 
divorced  party,  it  is  not  necessary  to  inquire.  Four  years  later,  by 
statute  10  William  III.  (1698),^  the  proviso  in  relation  to  time  of 
absence  was  modified,  and  it  was  enacted,  ^'  that  if  any  married  person, 
man  or  woman,  has  lately  or  shall  hereafter  go  to  sea  in  any  ship  or 
other  vessel,  bound  from  one  port  to  another,  where  the  passage  is 
usually  made  in  three  months'  time,  and  such  ship  or  vessel  has  not 
been,  or  shall  not  be  heard  of  within  the  space  of  three  full  years  next 
after  their  putting  to  sea  from  such  port,  or  shall  only  be  heard  of 
under  such  circumstances  as  may  rather  confirm  the  opinion,  commonly 
received  of  the  whole  company  being  utterly  lost,  in  every  such  case, 
the  matter  being  laid  before  the  Governor  and  Council,  and  made  to 
appear,  the  man  or  woman,  whose  relation  is  in  this  manner  parted 
from  him  or  her,  may  be  esteemed  single  and  unmarried,  and  upon 

1  Com.  V.  Thompson,  6  Allen,  591,  and  11  *  ch.  165,  1  Prorlnoe  Laws  (state  ed.), 
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sach  declaratioii  thereof,  and  license  obtained  from  that  board,  may 
lawfollj  marry  again,  any  law,  usage  or  custom  to  the  contrary  not- 
withstanding.** ^ 

Such  being  the  history  of  the  law  and  its  condition  tiU  1841,  we  feel 
warranted  in  inferring  that,  at  that  time,  the  Legislature  did  not  deem 
the  marriage  of  the  guilty  party  who  had  been  divorced  to  be  polygamy, 
for  in  that  year  was  enacted  the  following  statute :  — 

'*  Whenever  a  divorce  from  the  bond  of  matrimony  shall  be  decreed 
for  any  cause  allowed  by  law,  the  guilty  party  shall  be  debarred  from 
contracting  marriage  during  the  lifetime  of  the  innocent  party ;  and  if 
the  guilty  party  shall  contract  such  marriage  the  same  shall  be  void, 
and  such  party  shall  be  adjudged  guilty  of  polygamy."  ^  This  is  sub- 
stantially re-enacted  in  the  General  Statutes.  ^ 

This  kind  of  legislation  has  many  precedents.  Any  person  who 
embezzles  property  is  deemed  by  the  statute  to  have  committed  the 
crime  of  larceny;  it  is  not  sufficient,  however,  in  an  indictment  for 
such  offense,  simply  to  charge  stealing  in  the  usual  manner,  but  the 
facts  which  constitute  the  embezzlement  must  be  set  out,  with  the  aver- 
ment of  the  legal  conclusion  that  thereby  and  by  force  of  the  statute 
tiie  party  charged  has  conmiitted  the  crime  of  larceny. 

If,  however,  we  assume  that,  prior  to  the  statute  of  1841,  a  divorced 
party,  being  the  guilty  cause  of  the  divorce,  might  bo  guilty  of  polyg« 
amy  by  marrying  again  during  the  life  of  his  former  wife,  stiU  the 
result  must  be  the  same,  in  this  case,  as  if  no  offense  could,  prior  to 
that  statute,  be  committed,  for  it  is  quite  clear  that,  under  the  existing 
statutes,  the  crime  of  polygamy  may  be  committed  by  persons  under 
entirely  diverse  circumstances,  and,  by  the  familiar  rules  of  pleitding, 
a  party  charged  with  an  offense  is  entitled  to  a  statement  in  the  indict- 
ment of  the  facts  which  constitute  the  offense ;  and  if  an  offense  may 
be  committed  in  either  of  various  modes,  the  party  charged  is  entitled 
to  have  that  mode  stated  in  the  indictment  which  is  proved  at  the  trial ; 
and  when  one  mode  is  stated  and  proof  of  the  commission  of  the  offense 
by  a  different  mode  is  offered,  such  evidence  is  incompetent  by  reason 
of  variance.  It  is  clear,  therefore,  that  whether  we  decide  that  the 
offense  of  polygamy  might  have  been  committed  by  the  guilty  divorced 
party  or  not,  the  result  must  be  the  same,  for  the  facts  proved  would 
show  either  that  no  crime  was  committed,  or,  if  committed,  there  was 
a  variance  between  the  allegata  and  the  probata. 

New  trial  ordered. 

1  1  ProT  Laws,  86S.  •  ch.  107, 8«c.  25. 
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INCEST— ASSENT  OF  BOTH  PARTIES  NECESSARY. 

State  t;.  Thokas. 

[53  Iowa,  214.] 
In  the  Supreme  Court  oflowa^  March^  1880. 

Assent  by  both  Partlea  is  a  necesaary  ingredient  of  the  crime  of  incest. 

Appeal  from  the  Floyd  District  Coart. 

Ttie  indictment  in  this  case  contains  two  counts.  In  the  first  the  de» 
f  endant  is  charged  with  having  committed  rape  upon  one  Electa  Thomas. 
In  the  second  he  is  charged  with  having  had  carnal  knowledge  of  one 
Electa  Thomas,  his  daughter,  and  it  is  stated  that  the  matters  and 
things  charged  jn  the  second  count  are  the  same  transaction  charged  in 
the  first  count.  The  defendant  demurred  to  the  indictment,  on  the 
ground  that  it  charges  two  distinct  offenses,  rape  and  incest,  and  is 
accordingly  bad  for  duplicity.  The  court  overruled  the  demurrer,  and 
the  defendant  was  found  guilty  upon  both  counts.  Upon  the  first  count 
the  court  upon  motion  set  aside  the  verdict.  Upon  the  verdict  upon  the 
second  count  the  court  rendered  Judgment.    The  defendant  appeals. 

J*.  S.  Boot  and  F,  M.  GoodykoontZy  for  appellant.  J*.  F,  McJunkin^ 
Attomey-Greneral,  for  the  State. 

Adams,  C.  J.,  delivered  the  opinion  of  the  court. 

Section  4030  of  the  Code  provides  that  'Mf  any  persons  within  the 
prohibited  degrees  *  »  *  carnally  know  each  other,  they  shall 
be  deemed  guilty  of  incest."  The  second  count  of  the  indictment, 
which  is  the  count  in  question,  does  not  charge  that  the  defendant  and 
Electa  Thomas  carnally  knew  each  other.  It  merely  charges  that  the 
defendant  had  carnal  knowledge  of  Electa  Thomas,  his  daughter.  It 
was  assumed,  however,  by  counsel  and  by  the  court  below  that  the 
count  was  sufficient  to  charge  incest,  and  it  is  that  alone  of  which  the 
defendant  stands  convicted.  The  question  ai^ed  by  counsel  and  pre- 
sented for  our  decision  is  as  to  whether  rape  and  incest  are  necessarily 
distinct  offenses,  or  whether  they  may,  if  the  parties  are  related  witiiin 
the  prohibited  degrees,  as  in  this  case,  be  a  compound  offense. 

The  theory  of  the  counsel  for  the  State  is  that  if  a  man  has  carnal 
knowledge  of  a  woman  related  to  him  within  the  prohibited  degrees,  he 
is  necessarily  guilty  of  incest ;  and  if  he  has  carnal  knowledge  of  her 
by  force,  he  is  also  guilty  of  rape ;  so  that  the  crime  of  rape  committed 
by  one  person  upon  another,  related  within  the  prohibited  degrees, 
necessarily  includes  incest,  and  that  the  guilty  person  may  be  charged 
with  both  in  the  same  indictment,  and  convicted  of  the  latter,  if  not  of 
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the  former.  Consent  of  course  exclndes  rape.  Whether  force  and 
want  of  consent  exclude  incest,  most  be  determined  by  the  construc- 
tion which  should  be  put  upon  the  section  of  the  Code  above  cited.  In 
ccmstming  that  section  it  is  to  be  observed  that  to  constitute  the  crime 
of  incest  the  parties  must  have  carnal  knowledge  of  each  other.  It  is 
not  sufficient  that  the  tnan  should  have  carnal  knowledge  of  the 
woman,  unless  it  follows  that  in  such  case  she  would  necessarily  have 
carnal  knowledge  of  him. 

We  come,  then,  to  the  question  whether  it  can  be  said  that  a  woman 
who  is  ravished  has  carnal  knowledge  of  the  man  within  the  meaning  of 
the  statute.  In  our  opinion  it  can  not.  The  very  use  of  the  word 
knowledge  indicates  that  the  connection  is  to  be  deemed  one  of  the 
mind  as  well  as  the  body.  It  is  further  to  be  observed  that  the  stat- 
ite  seems  to  imply  that  a  person  is  not  to  be  deemed  singly  guilty  of 
meest.  The  language  is:  ^^They  shall  be  deemed  guilty  of  incest." 
Possibly,  if  the  connection  should  be  accomplished  by  fraud,  the  party 
perpetrating  the  fraud  might  be  deemed  guilty  of  incest.  The  inno- 
eent  party  of  course  could  not  be.  Again,  it  is  easy  to  see  that  rape 
md  incest  have  each  a  distinct  element  of  criminality.  The  use  of 
force  is  criminal,  but  the  criminality  is  essentially  different  from  the 
oorraptdon  of  the  mind  of  the  other  party  where  force  is  wanting. 

As  favoring  the  construction  contended  for  by  the  counsel  for  the 
State  the  case  of  Commontoealth  v.  Ooodhuey^  is  cited.  '  In  that  case 
it  was  held  that  the  defendant  might  be  convicted  of  incest,  notwith- 
stsading  the  illicit  connection  might  have  been  accomplished  by  force. 
Hie  same  was  held  in  People  v.  Sotde.^  The  latter  decision  was 
made  under  a  statute  similar  to  ours,  but  it  is  not  entitled  to  much 
vd^t  as  an  authority.  In  Peoj^  v.  Harriden,^  it  was  held,  unc^r 
a  statute  similar  to  ours,  that  where  the  illicit  connection  is  accom- 
plished by  force  the  defendant  can  not  be  convicted  of  incest,  but 
only  of  rape.  In  2fol>le  v.  State^^  the  court  assumed  and  stated 
bf  way  of  argument  that  the  crime  of  incest  can  be  committed 
only  by  two  willing  parties.  Deeming  this  to  be  the  correct  view,  it 
foDows  that  in  our  opinion  rape  and  incest  are  necessarily  distinct 
oflenses  and  should  not  be  charged  in  the  same  indictment. 

SeV€T9€d* 

Bbck  and  Day,  JJ.,  dissent. 

1 9MeL  19S.  *  1  Park.  Or.  (N.  T.)  UL 
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BIGAMY  —PRIOR  VALID  MARRIAGE  MUST  BE  PROVED. 

Dumas  v.  State. 

[14  Tex.  App.  464.] 
In  the  Court  of  Appeals  of  Texaa,  1888 

1.  Blffamy— Proof  of  Prio^r  Valid  Marriage  Essential.— A  proBecntion  for  bigamy  can 

not  be  tustained  withoat  proof  of  a  prior  valid  marriage,  as  well  as  of  a  subsequent 
marriage  pending  tbe  subsistence  of  the  first;  and  the  penal  code  of  the  State  enacts 
that "  proof  of  marriage  by  mere  reputation  shall  not  be  sniBcient "  in  a  trial  for  bigamy 
or  unlawful  marriage. 

2.  A  Valid  Marriage  is  a  marriage  solemnized  with  the  legal  prerequisites  of  and  in  ac* 

cordance  with  the  Isx  loci  cotUradut.  In  Texas,  a  license  is  a  legal  pre-requislte,  and  the 
rites  of  matrimony  must  be  performed  by  some  one  of  the  functionaries  authorised  by 
the  statute  to  perform  them ;  and,  in  a  prosecution  for  bigamy  or  unlawful  marriage,  If 
the  issue  turn  upon  the  Talidity  of  a  marriage  contracted  in  Texas  since  these  pre- 
requisites have  been  in  force,  that  issue  is  dependent  upon  proof  of  them  by  legal  evi- 
dence; which  may  consist  of  the  original  license  and  the  return  thereon,  or  of  eye- 
witnesses to  the  marriage  ceremony,  or  as  already  indicated,  of  general  reputation  in 
connection  with  cohabitation,  admissions  of  defendant,  etc.  In  a  trial  for  bigamy,  there- 
fore, it  was  error  for  the  court  below  to  charge  the  jury,  in  elTect,  that  a  valid  marriage 
could  be  contracted  by  any  agreement  between  the  parties  to  be  husband  and  wife,  con- 
summated by  cohabitation,  etc 

8.  Bridenoe.  —  In  rebuttal  of  the  State's  proof  of  his  first  marriage,  the  defendant  intro- 
duced the  woman  alleged  to  be  his  first  and  lawful  wife.  She  refused  to  testify,  but  at 
the  instance  of  the  defence  was  compelled  to  do  so.  J7eld,  that  she  was  a  competent 
witness  for  the  defendant,  and,  like  any  other  witness,  could  be  compelled  to  testify. 

Appeal  from  the  District  Court  of  Smith.     Tried  below  before  the 

Hon.  J.  C.  ROBEBTSON. 

The  indictment  was  presented  September  16,  1881,  and  charged  that 
Asa  Dumas,  the  appellant,  did,  about  June  10,  1881,  ^'  marry  and  take 
to  wife  one  Dora  Guy,  a  female  woman,  the  said  Asa  Dumas  being  then 
and  there  an  adult  male  person,  and  then  having  a  former  living  lawful 
wife  to  whom  he  had  been  previously  married,  to  wit,  Polly  Dumas ; 
contrary  to  law  and  against  the  peace  and  dignity  of  the  State  of  Texas." 
The  trial  was  had  at  the  February  term,  1883,  of  the  District  Court, 
and  resulted  in  the  conviction  of  the  appellant.  A  term  of  three  years 
in  the  penitentiary  was  the  punishment  assessed  against  him. 

M.  H.  Reed  was  the  first  witness  presented  by  the  State.  He  testi- 
fied that  he  lived  in  Hamilton  County,  was  twenty-five  years  old,  and 
had  known  defendant  ever  since  he,  the  witness,  could  recollect.  The 
defendant  was  the  stepfather  of  witness,  as  the  latter  had  always  under- 
stood. PoUy  Ann  Dumas  was  the  mother  of  witness,  as  he  had  always 
understood.  He  was  raised  by  her  and  the  defendant,  and  had  always 
called  them  *'ma"  and  '^pa.''  Witness  understood  that  his  father 
had  died  in  the  Confederate  army.  He  did  not  know  where  the  defend- 
ant and  his  mother  and  himself  came  from  to  Texas.     They  lived  a  while 


DUMAS  V,  tn^BttL,  '  48 

in  Comanche  Ck)unty,  and  several  years  in  Hamilton  County,  on  the  head- 
right  survey  of  the  defendant.  Two  or  three  years  previous  to  this  trial 
the  defendant  left  and  did  not  return.  Witness  had  a  younger  brother 
who  always  addressed  the  defendant  as ' '  pa. "  The  defendant  and  Polly 
Ann  kept  house  together,  lived  as  husband  and  wife,  attended  meeting, 
and  went  around  in  the  neighborhood  as  husband  and  wife,  and  as  such 
were  recognized  in  the  neighborhood  where  they  lived.  Witness  never 
knew  why  the  defendant  left  home.  During  all  the  life  of  the  witness 
he  had  never  heard  or  known  that  the  defendant  was  not  his  stepfather. 
On  cross-examination  the  witness  stated  that  he  had  never  heard  the 
defendant  call  Polly  Ann  his  *' wife,"  nor  she  call  him  ^^  husband.*' 

J.  P.  Murphy,  for  the  State,  testified  that  he  had  lived  near  the  de- 
fendant in  Hamilton  County  for  eight  or  ten  years,  and  during  that 
time  had  well  known  the  defendant  and  Mrs.  Polly  Dumas.  Until 
about  two  years  previous  to  this  trial  the  defendant  lived  with  her  as  her 
husband.  Witness  had  visited  their  home,  had  stayed  there  all  night, 
and  had  eaten  with  them.  As  husband  and  wife  they  had  often  been  at 
the  house  and  with  the  family  of  the  witness.  On  one  occasion  they 
remained  about  a  week  at  witness'.  At  all  times  they  acted  towards 
each  other  as  husband  and  wife.  They  slept  together  and  went  and  came 
together  as  man  and  wife.  She  addressed  him  as  '^  Mr.  Dumas,"  and 
he  called  her  ''old  woman,"  and  sometimes  ''PoUy."  Witness  was 
well  acquainted  with  the  general  reputation  in  their  neighborhood  re- 
specting their  relation  to  each  other.  It  was  that  they  were  husband 
and  wife ;  witness  never  heard  an}iihing  to  the  contrary.  They  lived 
on  a  quarter  section  of  land  which  the  defendant  had  pre-empted,  and 
the  two  Reed  boys  always  called  them  ' '  pa  "  and  ' '  ma. ' '  On  his  cross- 
examination  the  witness  did  not  remember  that  he  ever  heard  the  de- 
^dant  caU  her  ''  wife." 

Tlie  State  next  introduced  a  marriage  license  issued  May  2,  1881,  by 
the  county  clerk  of  Smith  County,  and  the  return  made  thereon  by  a 
minister  of  the  gospel.  The  license  authorized  the  marriage  of  Asa 
Dumas  to  Dora  Guy,  and  the  return  showed  that  the  rites  of  matrimony 
between  them  were  solemnized  by  the  minister  on  May  8,  1881. 

By  the  minister  who  performed  the  marrfage  ceremony,  and  by 
aaotiier  eye-witness  of  it,  the  State  identified  the  defendant  as  the  ''Asa 
Dumas"  who,  on  May  8,  1881,  was  married  to  Dora  Ouy  in  Smith 
Conn^ ;  and  with  this  proof  the  State  closed. 

The  defence  introduced  the  lady  spoken  of  as  Polly  Ann  Dumas. 
She  declined  to  be  sworn  as  a  witness,  but  the  defence  insisted  upon 
the  court  compelling  her,  and  made  the  point  that  any  prosecution  of 
her  for  fornication  or  adultery  was  barred  by  limitation.    She  begged 
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not  to  be  forced  to  testify  in  the  case ;  but  the  defence  insisted,  and 
the  court  forced  her  to  testify. 

To  the  defendant's  question  whether  she  was  evesr  married  to  him, 
the  witness  replied:  *'No  record  of  it  can  be  found.''  Being  then 
asked  *'  Were  you  and  defendant  ever  married,"  she,  after  some  delay, 
replied  ^^  I  reckon  not  lawfully." 

On  her  cross-examination  the  following  colloquy  ensued  between  her 
and  the  counsel  for  the  State.  ^' Were  you  married  in  Georgia?" 
"No."  "In Alabama?"  "No."  "In Mississippi?"  "No?"  "In 
Louisiana?"  "No."  "In  Texas?"  "No."  "In  Arkansas?" 
" No,  in  Tennessee."  "  Are  you  afraid  of  defendant?  "  "  Yes,  sir." 
"Did  he  not  go  to  you  in  Hamilton  County  a  few  days  ago,  and  tell 
you  that  if  he  was  convicted  there  would  be  a  hereafter  about  it?  " 
"Yes,  BUT." 

On  her  re-examination  the  defence  asked,  "  Was  there  a  ceremony 
performed  between  you  and  defendant?"  "Yes,  sir.'*  "Who  per- 
formed it?"  "I  don't  know."  "Who  was  present?"  "Don't 
know. "  "  Where  was  it  at  ?  "  "  Don*  t  know  —  while  we  were  travel- 
ing." "  Who  was  present  at  the  ceremony  beside  you  aud  the  defend- 
ant? "     "  Nobody."    This  concluded  the  evidence  at  the  trial. 

The  motion  for  a  new  trial  took  exception  to  many  parts  of  the  charge 
given  by  the  court  to  the  jury,  and  among  them  to  the  clauses  set  out 
in  the  opinion  of  this  court.  A  new  trial  being  refused,  the  defendant 
appealed. 

Becuoes  A  Dodd^  for  the  appellant. 

J.  H.  BurtSf  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Our  statute  provides  that  "  if  any  persoik 
who  has  a  former  husband  or  wife  living  shall  marry  another  in  this 
State,  such  person  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary for  a  term  not  exceeding  three  years."  ^ 

Again,  it  is  provided  that  in  trials  for  offenses  constituting  unlaw- 
ful marriage,  "  proof  of  marriage  by  mere  reputation  shall  not  be  suffi- 
cient"* 

In  prosecutions  for  bigamy  or  unlawful  marriage  the  prior  marriage, 
according  to  the  authorities,  is  in  fact  the  carptts  delicti^  and  the  pres- 
sure in  point  of  evidence  generally  relates  to  the  first  marriage.  In 
HuU  V.  State^^  this  court  said,  "  a  prosecution  for  unlawful  marriage 
can  be  sustained  only  by  allegation  and  proof  of  a  prior  valid  marriage, 
and  a  subsequent  marriage,  the  legal  husband  or  wife  being  still 
aHve," 

1  Penal  Code,  art.  884.  "  7  Tex.  (App.)  884. 

t  Penal  Code,  art  828. 
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As  to  what  eyidence  is  admissible,  and  what  evidence  is  sufficient,  to 
establish  a  prior  valid  marriage,  there  seems  to  exist  a  contrariety  of 
opinion  and  decision  in  the  books,  and  it  is  a  question  which  has  never 
been  directlj  adjudicated  in  this  State.  A  valid  marriage  must  be 
IMTOven,  and  our  statute  says  **  mere  reputation  "  is  not  sufficient  proof 
of  the  fact.  Not  that  reputation  is  not  admissible  as  evidence  to  be 
taken  in  connection  with  other  proofs  to  establish  the  fact,  but  that,  in 
and  of  itself  alone  and  without  other  evidence,  it  is  insufficient  to  estab- 
Hah  the  fact. 

In  civil  actions  for  divorce  the  character  and  sufficiency  of  the  evi- 
dence of  former  marriage  has  been  before  our  Supreme  Court  on  more 
than  one  occasion.  Where  a  suit  for  divorce  originated  at  an  early 
day,  and  occurring  on  a  state  of  facts  at  a  time  when  the  common  law 
was  not  the  rule  of  action  as  part  of  the  law  of  the  country,  it  was  held 
that  **  cohabitation  and  common  repute,  as  establishing  a  former  mar- 
liage  in  countries  governed  by  the  common  law,  can  not  be  admitted 
as  evidence  in  the  courts  of  Texas  to  annul  a  subsequent  marriage  con- 
tracted here  while  Texas  was  a  part  of  Mexico,  and  solemnized  accord- 
ing to  the  laws  which  then  governed  this  country.**  And  in  such  case 
it  was  farther  held  that  *'  the  production  of  a  certified  copy  from  the 
office  of  a  county  recorder  in  the  State  of  Missouri  of  a  certificate  under 
the  sign  manual  of  a  Justice  of  the  peace  that  he  had  solemnized  such 
former  marriage  according  to  law,  can  not  be  admitted  as  competent 
eridence  to  establish  such  foreign  marriage  to  the  exclusion  of  the 
domestic  marriage,  without  due  proof  of  the  laws  of  that  State  relating 
to  the  subject  matter."  ^ 

After  the  common  law  Decame  the  rule  of  action,  it  was  held  that 
**  proof  of  general  reputation,  cohabitation  of  parties,  and  general 
reception  as  man  and  wife,  was  competent  evidence  in  a  suit  for 
divorce."  * 

Our  civil  statutes  provide  for  the  celebration  of  the  rites  of  matrimony 
hi  this  State,  requiring,  also,  a  license  therefor  to  be  issued,  the  rites  to 
be  performed  under  the  license  by  the  parties  only  authorized  in  the 
statute,  and  the  return  and  record  of  the  license  in  the  office  of  the 
deik  of  the  County  Court.^  Proof  of  a  domestic  marriage,  or  one  thus 
solemnized,  may  unquestionably  be  made  by  the  record,  or  by  a  certi- 
fied^ copy  thereof.^  This,  however,  is  nowhere  declared  the  only,  or 
e?en  the  best,  mode  of  making  the  proof  in  domestic  marriages,  or  those 
which  have  taken  place  in  our  State.  It  is  believed  that  even,  in  such 
t,  without  the  introduction  of  the  record  at  all,  the  fact  may  be  fully 


iSniUi  9.  Smtth,  1  Tez.  021;  Bioe  v.  •  Ear.  State.,  art.  9SS8  6l  j«g. 
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and  completely  established  by  the  testimony  of  eye-witnesses  who  were 
present  when  the  rites  were  solemnized.  Where  no  role  of  proof  is  ex- 
pressly prescribed  by  statute,  the  marriage  may  be  proven  by  parol. 

Mr.  Wharton  says:  ^'  It  may  happen  the  lex  loci  contractus  may  pre- 
scribe that  no  marriage  shall  bd  valid  unless  solemnized  and  recorded 
in  a  particular  way,  and  it  may  happen,  also,  that  the  lex  fori  may  pre- 
scribe that,  in  this  respect,  the  lex  loci  controustua  must  have  been  shown 
to  have  been  satisfied,  to  prove  a  marriage.  Except  in  such  cases, 
which  are  not  likely  to  occur,  a  marriage  may  be  proved  by  parol,  and 
this  is  a  rule  of  international  law.  This  parol  proof  may  be  resolved 
into  several  ingredients.  It  may  consist  of  the  testimony  of  witnesses 
present  at  the  ceremony.  It  may  consist  of  proof  of  cohabitation  and 
admissions."^ 

Mr.  Bishop  says:  '^The  common  course  of  proof  is  to  present  the 
record  evidence,  and,  with  it,  evidence  to  identify  the  parties,  and  these 
are  prirna  facie  sufficient.  The  testimony  of  persons  present  at  the  mar- 
riage is  good  evidence  without  the  record,though  the  absence  of  the 
record,  may,  under  some  circumstances,  create  suspicion."  ^ 

Where  the  time  and  place  of  the  first  marriage  are  known,  the  rules 
thus  announced  clearly  indicate  the  character  and  sufficiency  of  the 
evidence  to  be  adduced.  But  in  prosecutions  for  bigamy  it  happens, 
in  a  majority  of  instances  perhaps,  especially  where  the  first  marriage 
took  place,  as  is  generally  the  case  with  bigamists,  in  some  other  State 
or  country,  that  the  prosecuting  officer  must  be  wholly  ignorant  of,  and 
that  it  is  impossible  for  him  to  find  out,  the  time  and  place  of  the  pris- 
oner's first  marriage,  or  the  names  and  residences  of  those  present  at  its 
consummation.  Such  avenues  of  information  are  generally  endeavored 
to  be  concealed  by  the  guilty  party.  Where  they  are  thus  concealed, 
and  the  prosecution  has  been  unable  to  find,  open  up  and  produce 
them,  what  evidence  aliunde  must  and  can  be  produced  to  supply  their 
places?  We  find,  in  a  note  to  the  case  of  Taylor  v.  /S^^o^e,^  the  fol- 
lowing apt  observations  on  this  subject  by  the  editor.  He  says:  '*  In 
some  States  it  has  been  held,  where,  in  a  criminal  case,  it  was  found 
necessary  to  prove  a  marriage  in  order  to  convict  a  defendant  of  the 
crime  with  which  he  was  charged,  that  all  the  essentials  to  a  valid  mar- 
riage must  be  strictly  proved,  as  well  as  the  law  of  the  State  or  country 
where  the  marriage  was  celebrated;  and,  also,  that  the  admissions  at 
the  defendant's  cohabitation  and  reputation  were  not  sufficient  evidence 
of  such  marriage.  But  experience  has  proven  that  such  a  rule  in  the 
United  States  amounts,  in  a  large  number  of  cases,  to  a  denial  of  jus- 
tice.    Our  people  are  migratory  in  their  habits,  and  very  many  of  our 

1  Whart.  Grim.  Et.  (8th  ed.},  8«c  170.  •  68  MiBs.  84,  reproduced  in  2  Hawley'i 
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foT^gn  bom  citiasens  were  married  in  the  countries  where  they  were  bom. 
To  proTe,  in  MiBsomi,  a  marriage  which  was  celebrated  in  Bavaria,  or 
even  in  Canada,  within  the  rule  adopted  in  some  cases,  is  oftentimes 
an  impossible  task.  Doubtless,  on  account  of  this  difficulty,  the  rule 
has  been  modified,  and  the  better  doctrine  now  is  that  cohabitation, 
reputation  and  admissions  are  sufficient  evidence  of  a  legal  marriage 
to  submit  to  a  jury."  ^  The  doctrine  and  the  opposing  and  conflicting 
authorities  are  all  fully  noted  by  the  editor  in  his  note. 

Mr.  Bishop  says :  '^  Record  evidence  and  evidence  of  witnesses  pre- 
sent at  the  ceremony  will  be  required  where  these  can  be  had.  But 
where  the  circumstances  of  the  particular  case  show  that  these  can  not 
be  had,  and  in  all  cases  as  confirmatory  of  them,  and  in  the  proper 
cases  as  dispensing  with  them,  it  is  competent  to  show  the  admissions 
of  the  party  or  his  prior  cohabitation  under  the  pretense  of  marriage, 
and  various  other  things  of  like  import."  ^ 

In    ComnumwedUh   v.  Jackson^^  where    the    question    before  the 
court  was  what  proof  of  marriage  was  admissible  and  sufficient  in  a  case 
of  bigamy,  the  court  say:  '^The  circuit  judge  seems  to  have  been  of 
the  opinion  that  an  indictment  for  bigamy  could  not  be  maintained 
without  proof  of  the  fact  of  two  marriages,  either  by  record  evidence  or 
by  the  testimony  of  one  or  more  witnesses  who  were  present  at  the 
Bolemnixation  of  the  marriage  rites ;  or  in  other  words,  that  the  declara- 
tions  and  conduct  of  defendant,  admitting  his  marriage,  and  living 
with  and  recognizing  the  woman  as  his  wife,  were  not  sufficient  to  war- 
rant the  jury  in  finding  a  verdict  against  him.    This  is  a  subject  about 
which  there  is  irreconcilable  conflict  in  the  authorities.    In  Massachu- 
setts, New  York  and  Connecticut,  and  perhaps  in  some  other  States,  it 
has  been  held  that  in  prosecutions  for  bigamy  an  actual  marriage  of  the 
prisoner  must  be  proven,  and  that  neither  cohabitation,  reputation,  nor 
the  confessions  of  the  prisoner  are  admissible  for  that  purpose,  or,  if 
admissible,  are  not  of  themselves  sufficient  to  warrant  conviction.^    On 
the  other  hand,  it  has  been  held  in  South  Carolina,  Virginia,  Georgia, 
Alabama,  Ohio,  Pennsylvania,  Maine  and  Illinois  that  in  prosecutions 
for  bigamy  the  confessions  of  the  prisoner  deliberately  made  are  ad- 
misaible  as  evidence  to  prove  marriage  in  fact,  and  in  some  of  those 
States  that  such  sonfessions  are  of  themselves  sufficient  to  authorize  the 
jury  to  convict* 
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In  Miles  v.  United  StaJbes}  it  was  held  by  the  Supreme  Court  of  the 
United  States  that,  '*  On  an  indictment  for  bigamy  the  first  marriage 
may  be  proved  by  the  admissions  of  the  prisoner,  and  it  is  for  the  Jury 
to  determine  whether  what  he  said  was  an  admission  that  he  was  actually 
and  legally  married  according  to  the  laws  of  the  country  where  the 
marriage  was  solemnized."  And,  in  addition  to  the  cases  cited  above 
in  Jackson* s  Casey  this  last  opinion  cites  Regina  v.  SimmonstOj^  Dtich- 
ess  of  Kingston's  Case^^  Truman's  Case^^  State  v.  Libhy^^  Nortoood*s 
Case^^  Regina  v.  Newton^''  Stale  v.  McDondLd^^  State  v.  Seaies,^  Quin 
V.  StaU,^^  Brown  v.  Staie,^  Williams  v.  State.^^  In  Langtry  v.  State, ^ 
it  was  held  that  in  prosecutions  for  bigamy  the  first  marriage  may  be 
proved  by  cohabitation  and  the  confessions  of  the  prisoner ;  and  such 
evidence,  if  full  and  satisf actoiy,  is  sufllcient  to  authorize  a  conviction 
without  the  production  of  the  records  or  the  testimony  of  a  witness  who 
was  present  at  the  ceremony. 

It  appears  to  be  well  settled  from  these  authorities  that  general 
reputation,  cohabitation,  and  admissions  or  confessions  of  the  party 
are  all  admissible  evidence  of  the  fact  of  the  first  marriage.  General 
reputation  alone  is  insuflicient,  but,  taken  in  connection  with  cohabita- 
tion and  admission,  is  competent  evidence  to  establish  &prim>a  facie 
case,  suflicient  to  sustain  a  verdict  and  Judgment  of  conviction  for 
bigamy.  Whenever  such  evidence  establishes  in  the  minds  of  the  jury 
beyond  a  reasonable  doubt,  the  existence  of  the  fact  of  valid  first  mar- 
riage, then  it  is  sufllcient  in  that  regard  to  sustain  a  verdict  and  Judg- 
ment for  bigamy.  But,  as  stated  in  the  outset  of  this  opinion,  a  valid 
marriage  must  be  proven,  and  if  such  evidence  is  relied  upon  it  must 
establish  the  existence  of  a  valid  marriage  to  the  satisfaction  of  the  Jury 
beyond  a  reasonable  doubt. 

In  the  case  before  us  the  learned  judge  charged  the  jury  that  **  any 
mutual  agreement  between  the  parties  to  be  husband  and  wife,  especially 
when  it  is  followed  up  by  cohabitation  and  living  together  as  such,  if 
proven  to  the  satisfaction  of  the  Jury  beyond  a  reasonable  doubt, 
would  constitute  a  valid  and  binding  marriage,  whether  there  was  is- 
sued any  license  or  not,  or  whether  there  was  a  celebration  of  the  rites 
of  matrimony  by  a  public  marriage  ceremony  or  not.  The  true  crite- 
rion is,  did  the  parties  agree  to  be  man  and  wife,  and  was  that  agree- 
ment carried  out  by  their  acts  and  conduct  toward  each  other,  by 
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cohabitation,  living  together  and  recognizing  each  other  as  man  and  wife, 
and  their  conduct  in  society  as  such."  This  instruction  was  error.  A 
yalid,  legal  marriage  is  one  which  has  been  solemnized  according  to  the 
mode  and  manner,  and  in  accordance  with  the  prerequisites,  which  the 
law  of  the  place  where  solemnized  has  required. 

As  we  have  had  occasion  heretofore  to  see,  the  laws  of  this  State  pre- 
scribe that  a  license  shall  be  granted,  and  the  rites  be  performed  by 
some  one  of  the  officials  named  in  the  statute  as  being  authori'sed  to 
perform  them.  These  are  the  legal  requisites  to  a  ralid  marriage  in  this 
State,  and  any  other  form,  not  in  conformity  with  these  requirements  of 
the  law,  would  be  illegal  and  void  in  prosecutions  for  unlawful  marriage. 

On  the  trial  of  the  case  the  defendant  introduced  the  alleged  first  inf e 
w  a  witness  in  his  behalf,  who  declined  to  be  sworn  and  to  testify ;  but 
at  the  instance  of  defendant  the  court  compelled  her  to  testify.  At 
common  law  the  reputed  first  wife  was  not  competent  to  prove  the  ille- 
gality qf  the  first  marriage.^  Our  statute  provides  that  *'  neither  the 
husband  or  wife  shall  in  any  case  testify  as  to  the  communications  made 
by  one  to  the  other  while  married ;  nor  shall  they,  after  the  marriage 
relation  ceases,  be  made  witnesses  as  to  any  such  communication  made 
while  the  marriage  relation  subsisted,  except  in  a  case  where  one  or  the 
other  is  prosecuted  for  an  offense,  and  a  declaration  or  communication 
made  by  the  wife  to  the  husband,  or  by  the  husband  to  the  wife,  goes 
to  extenuate  or  justify  an  offense  for  which  either  is  on  trial."  ^ 

And  again :  '^  The  husband  and  wife  may  in  all  criminal  cases  be  wit- 
nesses for  each  other,  but  they  shall  in  no  case  testify  against  each 
other,  except  in  a  criminal  prosecution  for  an  oftense  conmutted  by  one 
agamst  the  other.^ 

Under  this  latter  article,^  we  are  of  opinion  that  the  wife  is  a  com- 
petent witness  in  behalf  of  her  husband  on  the  trial  of  any  criminal 
proaecntion  against  him,  bigamy  or  unlawful  marriage  not  excepted. 
If  competent  to  testify,  then  she  can  be  forced  to  testify,  as  any  other 
witness  may  be.  In  some  States  the  rule  is  that  a  lawful  wife  is  a  com- 
petent witness  against  defendant  to  prove  the  marriage  between  her  and 
defendant^ 

We  deem  it  unnecessary  to  notice  the  other  points  discussed  in  appel- 
lant's brief.  For  error  in  the  charge  of  the  court,  above  indicated,  the 
jadgment  is  reversed  and  the  cause  remanded  in  order  that  a  new  trial 
may  be  had  in  conformity  with  the  law  as  herein  enunciated. 

Reversed  and  remanded. 
.- 

iP«st'tCM6,tLewlii»m;  BlsluonStot.  «  735. 

<V..MC.61S.  *  State  v.  Bennett,  81  Iowa,  84;  State  «, 

*  Code  Grin.  Proe. ,  art.  784.  Sloan,  55  Iowa,  810 ;  State  v.  Hoghes,  58  Iowa 

*  Code  0rim.Pn>e.,  art.  786.  165. 
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BIGAMT  — PBOOF  OF  FIBST  MABBIAGE. 

Miles   v.  United  States. 

[13  Otto,  804.] 
In  the  Supreme  Court  of  the  United  States,  October  Term,  1880. 

On  an  Indlotment  for  bigamy  the  flnt  marriage  may  be  proTed  by  the  admifsions  of  the 
priBOner  himself,  bat  not  by  the  evidence  of  the  alleged  second  wife. 

Error  from  the  Sapreme  Court  of  the  Territory  of  Utah. 
Mr.  Justice  Woods,  delivered  the  opinion  of  the  court 
Section  5352  of  the  Revised  Statutes  of  the  United  States  declares :  — 
'^  Every  person  having  a  husband  or  wife  living,  who  marries  another, 
whether  married  or  single,  in  a  Territory  or  other  place  over  which  the 
United  States  has  exclusive  jurisdiction,  is  guilty  of  bigamy,  ai^  shall 
be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  and  by  im- 
prisonment for  a  term  not  more  than  five  years." 

The  plaintiff  in  error  was  indicted  under  this  section  in  the  Third  Dis- 
trict Court  of  Utah,  at  Salt  Lake  City.  He  was  convicted.  He  ap- 
pealed to  the  Supreme  Court  of  the  Territory,  where  the  Judgment  of 
the  District  Court  was  affirmed. 

That  Judgment  is  now  brought  to  this  court  for  review  upon  writ  of 
error. 

The  indictment  charged  that  the  plaintiff  in  error,  John  Miles,  did, 
on  October  24,  1878,  at  Salt  Lake  County,  in  the  Territory  of  Utah, 
marry  one  Emily  Spencer,  and  that  afterwards,  and  while  he  was  so 
married  to  Emily  Spencer,  and  while  she  was  still  living,  did,  on  the 
same  day  and  at  the  same  county,  marry  one  Caroline  Owens,  the  said 
Emily  Spencer,  his  former  wife,  being  still  living  and  at  that  time  his 
legal  wife. 
[Omitting  a  ruling  as  to  the  competency  of  jurors.] 
Upon  the  trial,  evidence  was  given  tending  to  show  that  a  short  time 
before  the  date  laid  in  the  indictment,  October  24,  1874,  the  plaintiff  in 
error  was  in  treaty  for  marrying,  at  or  about  the  same  time,  three  young 
women,  namely,  Emily  Spencer,  Caroline  Owens,  and  Julia  Spencer, 
and  that  there  was  a  discussion  between  them  on  the  question  which 
should  be  the  first  wife ;  and  that  upon  appeal  to  John  Taylor,  presi- 
dent of  the  Mormon  Church,  the  plaintiff  in  error  and  the  three  women 
being  present,  it  was  decided  by  him  that  Emily  Spencer,  being  the 
eldest,  should  be  the  first  wife ;  Caroline  Owens,  being  the  next  younger, 
the  second ;  and  Julia  Spencer,  being  the  youngest,  the  third  wife ;  — 
that  being  according  to  thp  rules  of  the  church.    It  appeared  further 
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that  marriages  of  persons  belonging  to  the  Mormon  Church  usually 
take  place  at  what  is  called  the  Endowment  House ;  that  the  ceremony 
IS  performed  in  secret,  and  the  person  who  officiates  is  under  a  sacred 
obligation  not  to  disclose  the  names  of  the  parties  to  it.  It  further  ap- 
peared that  on  October  24,  1878,  the  plaintiff  in  error  was  married  to 
the  said  Caroline  Owens,  and  that  on  the  night  of  that  day  he  gave  a 
wedding  supper  at  the  house  of  one  Cannon,  at  which  were  present 
Emily  Spencer,  Caroline  Owens,  and  others.  Evidence  tending  to 
establish  these  facts  having  been  given  to  the  Juiy,  the  court  permitted 
to  be  given  in  evidence  the  declarations  made  by  the  plaintiff  in  error, 
on  that  night,  in  presence  of  the  company  assembled,  and  on  subse- 
q[Qent  occasions,  to  the  effect  that  Emily  Spencer  was  his  first  wife. 

Section  1604  of  the  Compiled  Laws  of  Utah  declares :  ''A  husband 
■hall  not  be  a  witness  for  or  against  his  wife,  nor  a  wife  a  witness  for 
or  against  her  husband.'' 

Upon  the  trial,  and  after  the  evidence  above  recited  had  been  given, 
tending,  as  the  prosecution  claimed,  to  prove  the  marriage  of  the 
plaintiff  in  error  to  Emily  Spencer  just  before  his  marriage  to  Caroline 
Owens,  the  latter  was  offered  as  a  witness  against  him  to  prove  the 
same  fact.  Thereupon  the  defendant  admitted,  in  open  court,  the 
charge  of  the  indictment  that  he  had  been  married  to  Caroline  Owens, 
and  even  offered  testimony  to  prove  it ;  but  this  was  ruled  out  by  the 
court.  The  defendant,  thei*efore,  objected  to  the  introduction  of  Caro- 
line Owens  as  a  witness  against  him,  the  objection  being  based  on  the 
statute  jnst  quoted. 

The  court  overruled  the  objection  and  admitted  her  as  a  witnesS)  and 
she  gave  testimony  tending  to  prove  the  marriage  of  the  plaintiff  in 
error  to  Emily  Spencer  previous  to  his  marriage  with  the  witness. 

It  appeared  from  the  evidence  that  the  name  of  Caroline  Owen's 
inher  was  Maile,  but  that  she  had  been  adopted  by  an  uncle  and  aunt 
named  Owens,  and  had  taken  their  name,  by  which  she  was  called  and 
faiown,  but  that,  when  she  was  baptized  in  the  Mormon  Church,  she 
was  required  to  be  baptized  in  her  father's  name,  and  was  married  to 
Miles  under  that  name. 
The  court,  among  other  things,  charged  the  jury  as  follows :  — 
'*  If  you  find  from  all  the  facts  and  circumstances  proven  in  this  case, 
ind  from  the  admissions  of  the  defendant,  or  fi^om  either,  that  the  de- 
fendant MUes  married  Emily  Spencer,  and  while  she  was  yet  living  and 
his  wife  he  married  Caroline  Owens,  as  charged  in  the  indictment,  your 
▼erdict  should  be  guilty. 
I  *'  A  l^al  wife  can  not,  but  when  it  appears  in  a  case  that  the  witness 

[  18  not  a  l^al  wife  but  a  bigamous  or  plural  wife,  then  she  mi\y  testify 
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against  the  bigamous  husband,  and  her  testimony  should  have  just  as 
much  weight  with  the  jury  as  any  other  witness,  if  the  jury  believe  her 
statements  to  be  true.  And  her  evidence  may  be  taken  like  the  evi- 
dence of  any  other  witness  to  prove  either  the  first  or  second  marriage. 
And  so  in  this  case  you  are  at  liberty  to  consider  the  testimony  of  Miss 
Caroline  Owens,  if  you  find  from  all  the  evidence  in  the  case  that  she 
is  a  second  and  plural  wife,  and  give  it  all  the  weight  you  think  it 
entitled  to,  and  may  use  it  to  prove  the  first  marriage  alleged,  to  wit, 
the  marriage  of  defendant  and  Emily  Spencer,  or  any  other  fact  which 
in  your  opinion  is  proven  by  the  testimony,  if  you  believe  it,  as  you  do 
the  testimony  of  any  witness  to  prove  any  fact  about  which  she  has 
testified. 

^'The  prisoner's  guilt  must  be  established  beyond  a  reasonable 
doubt.  Proof  beyond  a  reasonable  doubt  is  such  as  will  produce  an 
abiding  conviction  in  the  mind  to  a  moral  certainty  that  the  fact  exists 
that  is  claimed  to  exist,  so  that  you  feel  certain  that  it  exists.  A  bal- 
ance of  proof  is  not  sufficient.  A  juror  in  a  criminal  case  ought  not  to 
condemn  unless  the  evidence  excludes  from  his  mind  all  reasonable 
doubt ;  unless  he  be  so  convinced  by  the  evidence,  no  matter  what  the 
class  of  the  evidence,  of  the  defendant's  guilt,  that  a  prudent  man 
would  feel  safe  to  act  upon  that  conviction  in  matters  of  the  highest 
concern  and  importance  to  his  own  dearest  personal  interests." 

[Omitting  a  ruling  as  to  competency  of  jurors.] 

It  is  next  assigned  for  error  that  the  court  admitted  the  declarations 
and  admissions  of  the  plaintiiZ  in  error  to  prove  the  fact  of  his  first 
marriage,  and  the  charge  of  the  court  that  the  declarations  of  the  ac- 
cused were  evidence  proper  to  be  considered  by  the  jury  as  tending  to 
prove  an  actual  marriage,  and  that  such  marriage  might  be  proven  like 
any  other  fact,  by  the  admissions  of  the  defendant  or  by  circumstantial 
evidence,  and  that  it  was  not  necessary  to  prove  it  by  witnesses  who  were 
present  at  the  ceremony. 

To  hold  that,  on  an  indictment  for  bigamy,  the  first  marriage  can  only 
be  proven  by  eye-witnesses  of  the  ceremony,  is  to  apply  to  this  oftense  a 
rule  of  evidence  not  applicable  to  any  other. 

The  great  weight  of  authority  is  adverse  to  the  position  of  the  plain* 
tiff  in  error. 

In  Begina  v.  SimangtOj'^  it  was  held  that,  on  an  indictment  for  bigamy, 
the  first  marriage  may  be  proved  by  the  admissions  of  the  prisoner ;  and 
it  is  for  the  jury  to  determine  whether  what  he  said  was  an  admission 
that  he  had  been  legally  married  according  to  the  laws  of  the  country 
where  the  marriage  was  solemnized. 

1  1C.AK.1M. 
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The  same  view  is  snstained  by  the  following  cases:  Begina  v.  Uptorij^ 
J)u€ke88  of  Kingston's  Case,^  Truman's  Case^^  Cayford's  Case,^  Ham's 
Owe,*  Suae  V.  Libby,^  State  y.  HUton,''  State  v.  Brittonj^  Warner  v. 
Oommonwealth,^  NortooodTs  Case^^^  Commonwealth  y.  Murtagh,^  Begina 
T.  Newton^^  State  v.  McDonald,^  Wolverton  v.  State,^^  State  w.  Seals,^ 
Quin  V.  State,^^  Arnold  v.  /State,"  Cameron  v.  State,^  Brown  v.  State^^ 
WUHams  t.  State^^^  Commonwealth  t.  Jackson,^^ 

The  declarations  of  the  plaintiff  in  error  touching  his  marriage  with 
Emily  Spencer,  admitted  in  evidence  against  him,  appear  to  have  been 
deliberately  and  repeatedly  made,  and  under  such  circumstances  as 
tended  to  show  that  they  had  reference  to  a  formal  marriage  contract 
between  him  and  her. 

We  are  of  opinion  that  the  District  Court  committed  no  error  in 
admitttng  such  declarations,  or  in  its  charge  to  the  jury  concerning 
them. 

The  charge  of  the  court  defining  what  is  meant  by  the  phrase  *'  re»- 
sonable  doubt "  is  assigned  as  ground  of  error. 

The  evidence  upon  which  a  jury  is  justified  in  returning  a  verdict  of 
goflty  must  be  snflcient  to  produce  a  conviction  of  guilt  to  the  exclusion 
of  aU  reasonable  doubt.  Attempts  to  explain  the  term  '^  reasonable 
doabt "  do  not  usuaUy  result  in  making  it  any  clearer  to  the  minds  of 
the  Jury.  The  language  used  in  this  case,  however,  was  certainly  very 
favorable  to  the  accused,  and  is  sustained  by  respectable  authority.^ 

We  think  there  is  no  error  in  the  charge  of  which  the  plaintiff  in  error 
•  can  jusUy  complain. 

The  plaintiff  in  error  next  alleges  that  the  description  of  the  woman 
named  in  the  indictment  as  the  person  with  whom  the  crime  of  bigamy 
was  committed,  was  not  sufficiently  specific,  and  that  on  the  trial  she 
turned  oat  to  be  not  Caroline  Owens,  but  Caroline  Maile. 

The  designation  of  Caroline  Owens  as  the  person  with  whom  the  sec- 
ond marriage  was  contracted  is  clearly  sufficient.  If  it  were  not,  it  ia 
too  late  after  verdict  to  object.    As  to  the  fact,  the  jury  has  found 

ildtad  in  1  Bubs.  Cr.  (Greave's  ed.)  X18.         »  16  Ind.  86S. 

t»How.St.Tr.»Sb  l«46J<i.72B. 

«l£aBtP.C.470.  lT68Ga.674. 

«7Xe«fl7.  »UAUu546. 

»  U  Jd.  891.  1*  68  /d.  888. 

•44/d.iea  "oUJASi. 

*  8Hic]L  (S. C.)  484.  n  11  Biuh  (Ky.),  679* 

•iXeOord(8.a)8n.  » Commonwealth   v.    Webster,  6  0«Bh. 

•SVa-Caa.  MB.  (Maas.)  206;  Arnold  v.  State,  SS  Ind.  170; 

V 1  East  P.  0. 470.  Bute  v.  Kaah,  7  Iowa,  847 ;  State  v.  Ostrander, 

n  1  Aahm.  (Fa.)  271.  IB  Id,  486;  DonneUy  v.  State,  2  Dutch.  (N.  J.) 

lS2Moo.AB.MB.  801;  Winter  v.  SUte,  20  Ala.  89;  Giles  v. 

1*26  Miss.  176.  State,  6  Ga.  276. 

vie  Ohio,  173. 
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that  the  person  whom  the  plaintifl  in  error  was  charged  to  have  married 
while  his  first  wife  was  living,  and  still  his  legal  wife,  was  Caroline 
Owens  and  not  Caroline  Maile,  and  that  question  is,  therefore,  concla- 
sively  settled  by  the  verdict.  This  coort  can  not  re-examine  ques- 
tions of  f  ftct  upon  writ  of  error.^ 

The  plaintiff  in  error  lastly  claims  that  the  court  erred  in  allowing 
Caroline  Owens,  the  second  wife,  to  give  evidence  against  him  touching 
his  marriage  with  Emily  Spencer,  the  alleged  first  wife ;  and  in  charg- 
ing the  jury  that  they  might  consider  her  testiniony,  if  they  found 
from  all  the  evidence  in  the  case  that  she  was  a  second  and  plural  wife. 

This  assignment  of  error,  wa  think,  is  well  founded. 

The  law  of  Utah  declares  that  a  husband  shall  not  be  a  witness  for  or 
against  his  wife,  nor  a  wife,  for  or  against  her  husband. 

The  marriage  of  the  plaintifl  in  error  with  Caroline  Owens  was  charged 
in  the  indictment  and  admitted  by  him  upon  the  trial.  The  fact  of  his 
previous  marriage  with  Emily  Spencer  was,  therefere,  the  only  issue  in 
the  case,  and  that  was  contested  to  the  end  of  the  triaL  Until  the  fact 
of  the  marriage  of  Emily  Spencer  with  the  plaintifl  in  error  was  estab- 
lished, Caroline  Owens  was  prima  fade  his  wife,  and  she  could  not  be 
used  as  a  witness  against  hun. 

The  ground  upon  which  a  second  wife  is  admitted  as  a  witness  against 
her  husband,  in  a  prosecution  for  bigamy,  is  that  she  is  shown  not  to  be 
a  real  wife  by  proof  of  the  fact  that  the  accused  had  previously  married 
another  wife,  who  was  still  living  and  still  his  lawful  wife.  It  is  only  in 
cases  where  the  first  marriage  is  not  controverted,  or  has  been  duly  es- 
tablished by  other  evidence,  that  the  second  wife  is  allowed  to  testify, 
and  she  can  then  be  a  witness  to  the  second  marriage,  and  not  to  the 
first. 

The  testimony  of  the  second  wife  to  prove  the  only  controverted  issue 
in  the  case,  namely,  the  first  marriage,  can  not  be  given  to  the  jury  on 
the  pretext  that  its  purpose  is  to  establish  her  competency.  As  her 
competency  depends  on  proof  of  the  first  marriage,  and  that  is  the  issue 
upon  which  the  case  turns,  that  issue  must  be  established  by  other  wit- 
nesses before  the  second  wife  is  competent  for  any  purpose.  Even  then 
she  is  not  competent  to  prove  the  first  marriage  for  she.  can  not  be  ad- 
mitted to  prove  a  fact  to  the  jury  which  must  be  established  before  she 
can  testify  at  all. 

Witnesses  who  are  prima  facie  competent,  but  whose  competency  is 
disputed,  are  allowed  to  give  evidence  on  their  voire  dire  to  the  court 
upon  some  collateral  issue,  on  which  their  competency  depends,  but  the 
testimony  of  a  witness  who  is  prima  fade  incompetent  can  not  be  given 

1  BeT.  SUtB..  see.  1011. 
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to  the  JQiy  upon  the  very  issue  in  the  case,  in  order  to  establish  his  com- 
petency, and  at  the  same  time  prove  the  issue. 

Hie  ^pithorities  sustain  these  views. 

Upon  a  prosecution  for  bigamy  under  the  statute  of  1  Jac.,^  it  was 
said  by  Lord  Chief  Justice  Hale:  *'  The  first  and  true  wife  is  not  al- 
lowed to  be  a  witness  against  her  husband,  but  I  think  it  clear  the 
Becond  may  be  admitted  to  prove  the  second  marriage,  for  she  is  not 
his  wife,  contrary  to  a  sudden  opinion  delivered  in  July,  1664,  at  the 
Asdzes  in  Surrey,  in  Arthur  Armstrong's  Case^  for  she  is  not  so  much 
as  his  wife  de  facto."  ' 

So  in  East's  Pleas  of  the  Crown  the  rule  is  thus  laid  down:  '^  The 
first  and  true  wife  can  not  be  a  witness  against  her  husband,  nor.'2;ic6 
vena;  but  the  second  may^be  admitted  to  prove  the  second  mar- 
nags,  for  the  first  being  proved  she  is  not  so  much  as  wife  de  facto  y  but 
that  must  be  first  established."  ^  The  text  of  East  is  supported  by  the 
Mowing  citation  of  authorities :  1  Hale's  Pleas  of  the  Crown,^  2  M. 
S,  Sum.,^  Ann  Chenny's  Case.^ 

In  Peake's  Evidence  (Norris),^  it  is  said:  /^It  is  clearly  settled  that 
a  woman  who  was  never  legally  the  wife  of  a  man,  though  she  has  been, 
m  fact,  married  to  him,  may  be  a  witness  against  him ;  as  in  an  indict- 
ment for  bigamy,  the  first  marriage  being  proved  by  other  witnesses,  the 
second  wife  may  be  examined  to  prove  the  marriage  with  her,  for  she  is 
wtdejure  his  wife." 

Mr.  Greenleaf ,  in  his  work  on  Evidence,®  says :  *^  If  the  first  marriage 
ii  clearly  proved  and  not  controverted,  then  the  person  with  whom  the 
second  marriage  was  hadmay  be  admitted  as  a  witness  to  prove  the  second 
mairiage,  as  well  as  to  other  facts  not  tending  to  defeat  the  first  or 
legalize  the  second.  There  it  is  conceived  she  would  not  be  admitted  to 
prove  a  fact  showing  that  the  first  marriage  was  void,  ^—  such  as  rela^ 
tionship  within  the  degrees,  or  the  like,  —  nor  that  the  first  wife  was 
dead  at  the  time  of  the  second  marriage,  nor  ought  she  to  be  admitted 
It  all  if  the  first  marriage  is  in  controversy." 

The  result  of  the  authorities  is  that,  as  long  as  the  fact  of  the  first 
marriage  is  contested,  the  second  wife  can  not  be  admitted  to  prove  it. 
When  the  first  marriage  is  duly  established  by  other  evidence,  to  the 
satisfaction  of  the  coTu*t,  she  may  be  admitted  to  prove  the  second  mar. 
riage,  but  not  the  first,  and  the  jury  should  have  been  so  instructed. 

In  this  case,  the  injunction  of  the  law  Qf  Utah,  that  the  wife  should 
not  be  a  witness  for  or  against  her  husband,  was  practically  ignored  by 

1  ch.  U.  •  O.  B.  May,  17S0,  Sergt  Foster's  Mann- 

siHalsP.  C.68S.  sorlpt. 

MKaitP.O.400.  7p.  S48. 

*  p.  m.  *  yol.  ni.,  sec.  906. 
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the  conrt.  After  sobie  evidence  tending  to  show  the  marriage  of  plain- 
tiff in  error  with  Emily  Spencer,  but  that  fact  being  still  in  controversy, 
Caroline  Owens,  the  second  wife,  was  put  upon  the  stand  and  allowed 
to  testify,  to  the  first  marriage,  and  the  jury  were,  in  effect,  told  by  the 
court  that  if,  from  her  evidence  and  that  of  other  witnesses  in  the  case, 
they  were  satisfied  of  the  fact  of  the  first  marriage,  then  they  might 
consider  the  evidence  of  Caroline  Owens  to  prove  the  first  marriage. 

In  other  words,  the  evidence  of  a  witness,  prima  facte  incompetent, 
and  whose  competency  could  only  be  shown  by  proof  of  a  fact  which 
was  the  one  contested  issue  in  the  case,  was  allowed  to  go  to  the  jury 
to  prove  that  issue,  and  at  the  same  time  to  establish  the  competency  of 
the  witness. 

In  this  we  think  the  conrt  erred. 

It  is  made  clear  by  the  record,  that  polygamous  marriages  are  so  cel- 
ebrated in  Utah  as  to  make  the  proof  of  polygamy  very  difficult.  They 
are  conducted  in  secret,  and  the  persons  by  whom  they  are  solemnized, 
are  under  such  obligations  of  secrecy  that  it  is  almost  impossible  to  ex- 
tract the  facts  from  them  when  placed  upon  the  witness  stand.  If  both 
wives  are  excluded  from  testifying  to  the  first  marriage,  as  we  think  they 
should  be  under  the  existing  rules  of  evidence,  testimony  sufficient  to 
convict  in  a  prosecution  for  polygamy  in  the  Territory  of  Utah  is  hardly 
attainable.  But  this  is  not  a  consideration  by  which  we  can  be  in- 
fiuenced.  We  must  administer  the  law  as  we  find  it.  The  remedy  is 
with  Congress,  by  enacting  such  a  change  in  the  law  of  evidence  in  the 
Territory  of  Utah,  as  to  make  both  wives  witnesses  on  indictments  for 
bigamy. 

For  the  error  indicated  the  judgment  of  the  Supreme  Court  of  the 
Territory  of  Utah  must  be  reversed  and  the  cause  remanded  to  that 
court,  to  be  by  it  remanded  to  the  District  Court,  with  .directions  to  set 
aside  the  verdict  and  judgment  and  award  a  venire  facias  denovo. 

So  ordered. 


INCEST  —  COHABITATION  BETWEEN  FATHEBAND  STEP-DAUGHTEB. 

Chancelloe  V.  State. 

[47  Miss.  278.] 

In  the  Supreme  Court  of  Mississippi^  October  ^  1872. 

OohaUtatiosi  Between  »  Hen  and  his  step-daaghteriB  not  inoest. 

Error   to  the   Circuit  Court  of   Hinds  County,    First   District 
Brown,  J. 
The  opinion  of  the  court  states  the  facts  in  this  case. 
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Harria  Jk  Charge^  for  pkdntiff  in  error,  dted  Revised  Code,^  Car- 
rotti  V.  State^^  and  Bishop  on  Marriage  and  Divorce.' 

J.  S.  Morris^  Attorney-General,  cited  Revised  Code  of  1871.^ 

Tarbell,  J.  Tlie  grand  jniy  of  Hinds  County,  on  the  5th  day  of 
Sq[itember,  1872,  found  and  returned  into  the  proper  court  a  true  bill 
against  8.  L.  Chancellor,  making  against  him  the  following  charge 
as  stated  in  the  indictment,  to  wit :  **  That  he,  the  said  Chancellor,  on 
the  80th  day  of  July,  in  the  year  of  our  Lord  1872,  and  on  divers 
days  before  and  after  said  day,  to  wit:  in  the  district  aforesaid,  unlaw- 
fully, willfully  and  incestuously,  he  the  said  S.  L.  Chancellor,  being 
then  and  there  married  to,  and  the  husband  of,  a  certain  woman  whose 
Christian  name  is  to  the  jurors  unknown,  did  cohabit  with  and  carnally 
know,  one  Barbara  Weaver,  said  Barbara  Weaver  being  then  and  there 
tike  daughter  of  the  wife  of  said  S«  L.  Chancellor. '*  Having  been  ar- 
fested  on  process  founded  on  this  indictment,  the  said  Chancellor  sued 
oat  a  writ  of  habeas  corp^us  returnable  before  the  Circuit  Court  of  said 
Hinds  county.  Upon  the  hearing  of  habeaa  corpus  it  appeared  that 
there  was  no  other  charge  against  the  said  Chancellor  than  the  one  we 
iiave  above  quoted  from  the  indictment  against  him ;  whereupon  he 
moved  the  court  that  he  be  discharged  from  custody,  on  the  ground 
that  said  charge  is  not  an  offense  under  the  laws  of  this  State ;  which 
motion  was  by  the  court  overruled.  From  this  decision,  refusing  to 
discharge  the  relator  from  arrest,  an  appeal  was  taken  to  this  court. 

By  section  1763,  Code  of  1871,  following  the  Code  of  1857,  marriage 
is  prohibited  between  the  father  and  son's  widow ;  a  man  and  his  wife's 
daughter,  or  his  wife's  daughter's  daughter,  or  his  wife's  son's  daugh- 
ter ;  and  the  like  prohibition  is  extended  to  females  in  the  same  de- 
gree ;  and  all  such  marriages  are  declared  incestuous  and  void. 

Article  3,  section  2487,  Code  of  1871,  again  pursuing  the  language 
of  the  Code  of  1857,  is  as  follows :  '*  Persons  being  within  the  degree 
of  consanguinity,  within  which  marriages  are  declared  to  be  incestuous 
and  void,  who  shall  cohabit  or  live  together  as  husband  and  wife,  upon 
conviction  shaO  be  punished  by  imprisonment  in  the  penitentiary,  for  a 
term  not  exceeding  ten  years." 

Furtiier  employing  the  language  of  the  Code  of  1857,  article  22, 
section  2647,  Code  of  1871,  declares  that  '*  if  any  person  shall  marry 
within  the  degrees  prohibited  by  law,  on  conviction  thereof,  he  shall  be 
fined  live  hundred  dollars,  or  imprisoned  in  the  penitentiary  uot  longer 
tiian  ten  years,  or  by  both- such  fine  and  imprisonment,  and  such  mar- 
riage is  declared  void. 


IseCiL  9406,3487.  <p.413. 

>4Slfiaa.«94.  «  8608. 1763, 2487. 
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If  there  are  other  or  farther  provisions  of  law  limiting,  qualifying, 
or  explaining  thaa  abore  quoted,  they  have  escaped  our  observation. 
Such  being  the  case,  it  needs  no  elucidation  to  show,  that  without  the 
substitution  of  the  word  ''affinity"  for  **  consanguinity''  or  the  in- 
terpolation of  the  word  ''  affinity  "  into  Section  2487,  the  case  presented 
in  the  record  does  not  constitute  a  punishable  offense  under  the  statutes 
of  our  State.  As  much  as  we  regret,  that  a  man  should  go  unpunished, 
if  guilty,  of  so  gross  a  violation  of  moral  law,  of  domestic  virtues,  of 
the  obligation  of  a  citizen,  and  of  the  honor  of  manhood,  as  is  charged 
in  this  case,  we  are  left  no  other  alternative  than  to  reverse  the  action 
of  the  court  below  and  direct  the  release  of  the  accused.  Until  his 
dereliction  is  established  by  competent  testimony,  and  the  verdict  of  a 
jury,  the  party  is  entitled  to  the  presumption  of  innocence,  and  it  is  to 
be  hoped  for  the  sake  of  common  l^imanity,  that  this  presumption  is 
not  in  this  instance  misapplied.  Whether  the  terms  of  the  statutes 
quoted  are  accidental,  or  whether  cases  of  this  character  have  been  so 
rare  as  not  to  have  been  regarded  as  requiring  legislation,  it  is  not  nec- 
essary to  inquire.  If  the  truth  in  this  instance  is  charged  in  the  pre- 
sentment of  the  grand  jury,  although  the  violation  of  a  most  sacred 
obligation  will  escape  merited  justice  in  this  world,  through  the  neg- 
lect of  the  law  makers  to  provide  for  such  a  case,  he  can  not  escape 
the  just  judgment  of  that  Higher  Court,  where  the  sins  and  secrets  of 
all  will  be  exposed  and  suitably  adjudged. 

The  judgment  overruling  the  motion  to  release  and  discharge  the  said 
S.  L.  Chancellor  from  arrest  is  reversed,  and  he  will  be  set  at  liberty. 


INCEST  —  STEP-FATHER  AND   STEP-DAUGHTER — EMISSION. 

NoBLB  V.  State. 

[22  Ohio  St.  541.] 

In  the  Supreme  Court  of  Ohio^  1872. 

1.  The  Relation  of  8tep*F»ther  and  8tep-X>anffhtar.  within  the  meaning  of  the  statute 
agalnflt  incest,  does  not  exist  after  the  termination  of  the  marxiage  relation  between 
the  step -father  and  the  step- daughter's  mother. 

8.  On  the  Trial  of  an  Indiotment  for  incest  ivgainst  the  step-father,  it  was  shown  that 
the  step-danghter's  mother  had  been  twice  married  before  her  marriage  with  the  de- 
fendant; first  to  a  man  by  the  name  of  Norwood,  and  next  to  a  man  by  the  name  of 
Hopkins;  and  there  was  OTidence  tending  to  raise  a  presumption  of  the  death  of  one  or 
both  of  these  former  husbands.  The  court  thereupon  charged  the  Jury  as  follows :  "  If 
the  presumption  arises  that  Norwood  or  Hopkins,  or  both  of  them,  are  dsad,  the  sub- 
sequent marriage  with  Noble  "  (the  defendant)  "  would  be  valid,  unless  from  the  testi- 
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monj  you  should  find  that  in  tact  they,  or  one  of  them,  are  not  dead."    Held,  that  in 
this  chai:g8  there  was  error,  for  which  the  Jadgment  should  be  reversed. 

3.  »-»<—«*».  **""*T*''  is  an  essential  ingredient  in  the  crime  of  incest 

Ebrob  to  the  Cohdhmhi  PJam  of  Huron  County. 
The  original  case  was  indictment  for  incest.  It  ehaigcs  thi^tlie 
plaintiff  in  error  had  sexual  intercourse  with  one  Adelia  A.  Hopkins, 
his  step-daughter,  knowing  her  to  be  such  step-daughter ;  but  it  does 
not  speciallj  allege  the  marriage  of  the  plaintiff  in  error  to  Adelia's 
mother,  or  otherwise  show  how  the  said  relation  of  step-daughter  and 
step-father  was  created ;  nor  does  it  specially  set  forth  the  fact  that  the 
marriage  relation  was  still  subsisting  at  the  time  of  committing  the 
crime.  And  it  is  assigned  for  error  now  that  the  indictment  is  in  this 
respect  insufficient. 

On  the  trial  of  the  cause,  it  was  shown  that  Adelia's  mother  had 
been  twice  married  before  her  marriage  with  the  plaintiff  in  error,  the 
name  of  her  first  husband  being  Norwood,  and  that  of  her  second  hus- 
band Hopkins ;  and  there  was  evidence  tending  to  show  the  death  of  one 
or  both  of  these  former  husbands,  or  tending  to  raise  a  legal  presump- 
tion of  their  death.  The  court  thereupon,  among  other  things,  charged 
the  jury  as  follows :  ^'  If  the  presumption  arises  that  Norwood  or  Hop- 
kins, or  both  of  them,  are  dead,  the  subsequent  marriage  with  Noble 
would  be  valid,  unless  from  the  testimony  you  should  find  that  in  fact 
they,  or  one  of  them,  are  not  dead." 

The  court  also  instructed  the  jury  that  emission  was  not  a  necessary 
element  in  the  crime  of  incest. 

To  each  of  these  instructions  the  plaintiff  in  error  took  exception,  and 
he  now  assigns  them  for  error. 

There  are  numerous  other  assignments  of  error  upon  the  record,  but 
it  18  uimecessary  to  notice  them  here,  further  than  to  say  that  they  were 
not  sustained  by  the  court. 

Cooper  K.  Wdtsonj  for  plaintiff  in  error.  Wkkham  &  WUdmaUy  on 
the  same  side. 

F.  B.  Pondf  Attorney-General,  and  O.  W.  Knapp^  Prosecuting  At- 
torney, for  the  State. 

Welch,  J.  The  objection  to  the  indictment  is  not  well  taken.  It  is 
established  law  that  the  relation  of  step-father  and  step-daughter,  at  least 
within  the  meaning  of  the  statutes  against  the  crime  of  incest,  termin- 
ates with  the  death  or  divorce  of  the  mother.  To  aver  the  relation  of 
step-father  and  step-daughter  is,  therefore,  and  necessarily,  to  aver  the 
marriage  of  the  mother  to  the  step-father,  and  the  subsistence  of  the 
marriage  relation  at  the  time  in  question.  This  is  the  legal  import  of 
the  terms.  They  must  have  the  same  meaning  in  the  indictment  as  in 
the  statutes.    No  amplification,  or  special  definition  of  the  relation,  can 
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make  it  more  certain,  or  give  additional  notice  of  the  particular  facts  to 
be  proven  at  the  trial.  The  case  is  one  of  those  where  the  pleader  may 
safely  and  properly  adopt  the  language  of  the  statute  describing  the 
offense,  as  appears  to  have  been  done  In  the  present  instance. 

It  remains  to  inquire  whether  the  court  erred  in  its  instructions  to  the 
jury.  In  that  part  of  the  charge  relating  to  the  death  of  the  mother's 
former  husbands,  we  see  no  way  of  avoiding  the  conclusion  that  there 
is  error.  The  court,  in  effect,  chained  the  jury,  that  if  either  of  the 
two  husbands  of  the  mother  was  dead,  or  presumed  to  be  dead,  her 
subsequent  marriage  to  Noble  would  be  valid.  This  is  undeniably  bad 
law,  and  could  never  have  been  intended  bv  the  court.  But  it  is  so 
written  in  the  record,  and  to  that  alone  we  can  look. 

As  to  the  other  branch  of  the  court's  instructions,  we  have  much 
more  difficulty  in  deciding.  Were  it  an  open  question  in  this  State, 
whether  emission  is  necessary  to  constitute  the  crime  of  rape,  it  is  not 
at  all  unlikely  that  we  should  feel  constrained  to  decide  it  in  the  nega- 
tive. It  is  not,  however,  an  open  question ;  and  it  would  seem  only 
necessary,  therefore,  to  inquire  whether  the  statutory  words  defining 
the  sexual  act,  in  the  case  of  incest,  are  so  variant  from  those  employed 
in  the  case  of  rape  as  to  import  a  different  meaning.  The  statutory 
words,  in  the  case  of  rape,  are  *^  carnal  knowledge,"  and  in  the  case  of 
incest,  *'  sexual  intercourse."  It  seems  to  us  that  they  are  equivalents 
of  each  other.  That  the  same  words  are  not  employed  in  both  cases, 
probably  arises  from  the  fact,  that  in  one  case  the  act  is  committed  by 
a  single  person,  while  in  the  other  it  is  the  act  of  two.  We  are  unable 
to  see  on  what  ground  it  can  be  held  that  ^^  sexual  intercourse  "  means 
less  than  '  ^  carnal  knowledge. ' '  Being  equivalents,  they  should  be  held 
to  have  the  same  meaning.  What  that  meaning  should  be  is,  perhaps, 
not  so  important  as  it  is  that  the  meaning  should  be  settled  and  fixed 
one  way  or  the  other,  and  by  decisions  which  are  consistent  with  them- 
selves. No  great  mischief  need  be  apprehended  from  holding  this  ele- 
ment essential  in  cases  of  incest.  For,  it  must  be  remembered,  the 
crime  of  incest  is  committed  by  two  willing  parties ;  and,  therefore,  in 
ninety-nine  cases  out  of  a  hundred,  the  act  will  be  consummated.  It 
must  be  remembered  also,  that  in  that  hundredth  case,  as  in  all  others, 
the  fact  in  question  will  be  presumed  from  the  other  necessary  acts  pre- 
ceding it,  and  must  be  found  to  exist  unless  the  contrary  is  shown  by 
the  evidence. 

For  the  reason  that  the  court  erred  in  these  two  respects  in  its  diaige 
to  the  jury,  the  judgment  must  be  reversed  and  the  cause  remanded. 

Stone,  J.,  dissented  as  to  the  last  proposition  of  the  ayUdlma. 
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mSCBGENATION  — COHABITATION    WFTHOUT  MARBIAOK  —  OPINION. 

MooRE  V,  State. 

[7  Tex.  (App.)  606.] 

In  the  Court  of  Appeals  of  Texas,  1880. 

1  OdhaUtatlooi  wiilioat  a  Fnrioafl  lC«Ri*c«  between  a  negro  and  a  white  woman 
is  aol  mlaoegenatlon  within  the  Texas  statute. 

1  The  Opinion  of  a  "WltneMi  that  the  woman  **  looks  like  a  white  woman  *'  is  not  snfl- 
dent  i^on  which  to  found  a  oonTiotlon.  ' 

Afpkai.  from  the  District  Court  of  Marion. 

The  charging  part  of  the  Indictment  alleged  that ''  Mary  Moore,  late 
of  said  county,  on  the  1st  day  of  September,  A.  D.  1878,  and  in  said 
county  of  Marion  and  State  of  Texas,  did  then  and  there  unlawfully, 
knowingly,  and  feloniously  continue,  in  the  State  of  Texas  and  in  Marion 
Coun^,  to  cohabit  with  a  negro,  to  wit,  one  Henry  Moore,  she,  the  said 
Mary  Moore,  having  married  him,  the  said  Henry  Moore,  a  negro  as 
aforesaid,  and  she,  the  said  Mary  Moore,  being  then  and  there  a  white 
person ; "  contrary  to  law,  etc. 

No  brief  for  the  appellant. 

Thomas  BaU^  Assistant  Attomey-Greneral,  for  the  State. 

Clark,  J.  It  is  an  old  principle  in  our  law  of  criminal  pleading  that 
aa  indictment  should  allege  the  facts  by  averments  direct,  positive,  and 
certain,  and  not  by  way  of  argument  and  inference.  The  facts  const!- 
toting  the  crime  must  be  introduced  upon  the  record  by  averments  in 
imposition  to  argument  and  Inference.^  Tested  by  this  principle,  we 
aie  of  opinion  that  the  indictment  in  this  case  does  not  come  up  to  the 
required  standard,  and  must  be  held  too  defective  to  sustain  a  conviction* 

In  a  prosecution  against  a  white  person  for  having  knowingly  inter- 
akarried  with  a  n^jpro,  or  for  continuing  to  cohabit  Irith  such  negro,within 
this  State,  after  an  intermarriage  either  in  or  out  of  this  State,  the  fact  of 
marriage  is  an  essential  ingredient,  and  must  be  positively  averred  and 
proved.*  A  mere  cohabitation  within  this  State,  without  a  previous  in- 
termarriage, does  not  bring  the  offense  within  the  statute  which  was  in 
force  at  the  time  of  the  alleged  offense,  and  upon  which  the  prosecution 
18  based.  The  indictment  should  have  averred  that  the  defendant, 
being  a  white  person,  did  knowingly  intermarry  with  the  negro  without 
this  State,  and  did  thereafter  remove  to  this  State  and  continue  to 
cohabit  widi  such  negro  within  this  State ;  or  if  the  marriage  was  oon* 


1  Bash  r.  Bepnblic,  1  4bz.  4U.  t  Paso.  Dig.,  art.  9016. 
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smnmated  within  this  State,  that  fact  should  have  been  alleged,  with  the 
further  allegation  of  continued  cohabitation,  if  the  pleader  designed  tbe 
latter  as  the  basis  of  prosecution. 

While  some  irregularity  is  apparent  in  the  proper  authentication  of 
the  statement  of  facts,  it  is  sufQciently  authenticated  by  the  signature  of 
the  judge  to  authorize  its  consideration  as  a  part  of  the  record  in  the 
cause.^ 

The  evidence  disclosed  therein  is  not  sufficient  to  support  a  convic- 
tion, and  a  new  trial  should  have  been  awarded.  Apart  from  the  unsat- 
isfactory character  of  the  evidence  relating  to  the  marriage,  it  does  not 
appear  with  any  degree  of  certainty  that  the  defendant  was  a  white 
woman.  This  was  an  essential  fact,  perhaps  the  most  essential  to  be 
established  by  the  prosecution.  To  permit  a  female,  however  lowly  her 
condition  or  vicious  her  associations  may  be,  to  suffer  imprisonment  in 
the  penitentiaiy  for  two  years,  upon  the  opinion  of  a  single  witness 
'^that  she  looks  like  a  white  woman,"  would  be  an  outrage  upon  law 
and  justice,  which  courts  can  not  tolerate. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


inSCEGENATION— WHEN  CRIME  NOT  COMMITTBD  —  NEGRO — 

WHITE  PERSON. 

McPherson  V.  Commonwealth. 
Stewart  v.  Commonwealth. 

[28  Gratt.  939.] 
In  the  Court  of  Appeals  of  Virginia^  May^  1877. 

■ 

1.  A  Xanlaffe  between  a  Wliite  Kan  and  a  woman  who  it  of  Iom  than  one-toartli 
negro  blood,  however  smaU  this  lesser  qaantlty  may  be,  is  legaL 

S.  A  'Womaai  whoee  VuXbmt  was  white,  and  whose  great-grandmother  was  of  brown  oom- 
plexion,  is  not  a  negro  in  the  sense  of  the  statute. 

These  cases  were  separate  indictments,  the  one  against  Bowena  Mc- 
Pherson for  living  in  illicit  intercourse  with  George  Stewart,  he  not 
being  her  husband ;  and  the  other  against  George  Stewart  for  living  in 
the  same  way  with  Kowena  McPherson,  she  not  being  bis  wife.  The 
proofs  were  that  they  had  been  married ;  and  the  only  question  in  this 
court  was,  whether  she  was  a  negro,  and,  therefore,  the  marriage  illegal, 

1  Bowdenv.  State,  S  Tez.  (App.)  66. 
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as  Stewart  was  a  white  man.  On  that  question  the  facts  proved  are 
stated  by  Judge  Moncore  in  his  opinion.  Both  the  parties  were  found 
goOtv  and  assessed  with  a  fine.  And  they,  therefore,  applied  to  this 
ooort  for  a  writ  of  error,  which  was  allowed. 

George  D.  TFu6,  for  the  appellants. 

The  AUome^Cfenerdly  for  the  Commonwealth. 

MoacuRS,  P.,  delivered  the  opinion  of  the  court  in  McPherson^a 
Case. 

The  ooort  without  deciding  any  of  the  questions  presented  by  the 
first  and  second  bills  of  exceptions,  is  of  opinion,  in  regard  to  the  ques- 
tion presented  by  the  third  bill  of  exceptions,  that  the  Hustings  Court 
of  the  City  of  Manchester  erred  in  overruling  the  motion  of  the 
defendant  in  that  court,  the  plaintiff  in  error,  to  set  aside  the  verdict, 
becanae  the  same  was  contrary'  to  the  law  and  evidence,  and  grant 
anew  trial.  It  appears  from  the  certificate  of*  the  facts  which  were 
proved  upon  the  trial  that  Bowena  McPherson,  with  whom  George 
Stewart  is  alleged  to  have  intermarried,  is  not  a  negro ;  and,  therefore 
the  said  marriage  is  not  on  that  account  illegal.  It  appears  from  said 
eertificate,  among  other  things,  **  that  her  father  was  a  white  man ;  that 
her  mother  was  also  by  a  white  man  out  of  a  brown  skin  woman ;  that 
Washington  Goode,  the  half  uncle  of  the  said  Rowena  McPherson,'tes- 
tified  that  the  said  brown  skin  woman,  who  was  his  grandmother,  and 
the  great-grandmother  of  said  Rowena  McPherson,  told  him  that  she  was 
a  half  Indian ;  and  that  his  mother,  her  daughter,  also  told  him  the 
same."  It  thus  appears  that  less  than  one-fourth  of  her  blood  is  negro 
blood.  If  it  be  but  one  drop  less,  she  is  not  a  negro.  Besides  having 
certainly  derived  at  least  three-fourths  of  her  blood  from  the  white  race, 
she  derived  a  portion  of  the  residue  from  her  great-grandmother,  who 
was  a  brown  skin  woman,  and  of  course,  not  a  full  blooded  African  or 
negro,  whose  skin  is  black  and  never  brown.  It  was  said  in  the  family 
tiiat  the  said  brown  skin  woman  was  a  half  Indian,  a  fact  which  is  con- 
firmed by  the  color  of  her  skin.  If  any  part  of  the  said  residue  of  her 
blood,  however  sinaU,  was  derived  from  any  other  source  than  the 
African  or  negro  race,  then  Bowena  McPherson  can  not  be  a  negro. 

The  court  is,  therefore  of  opinion  that  the  judgment  of  the  said  Hust- 
ings Conrt  is  erroneous ;  and  it  is  considered  that  the  same  be  reversed 
and  annulled,  that  the  verdict  of  th^  jury  be  set  aside,  and  that  the 
eaose  be  remanded  to  the  said  Hustings  Court  for  a  new  trial  to  be  had 
tiierein,  in  conformity  with  the  foregoing  opinion.  Which  is  ordered  to 
be  certified  to  the  said  Hustings  Court  of  the  City  of  Manchester. 
Chbistian,  Staples  and  Burke,  Judges,  concurred  in  the  opinion. 
In  Steward 8  Cctsej  the  opinion  and  judgment  was  the  same. 

Judgments  reversed. 
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MISCfiOENATION— MABBIAGE  BETWEEN  NEGBO  AND  WHITE  IN  AN- 

OTHEB  STATE — DOIOCIL. 

State  v.  Boss. 

[76  N.  C.  242.] 
In  the  Supreme  Court  of  North  Carolina^  1877. 

!•  A  lC«Ri*c«  Bolanmlsed  in  »  State  whose  laws  permit  snoh  marrUge,  between  a 
negro  and  a  white  person  domiciled  in  saoh  State,  is  yalid  in  this  State. 

8.  The  Domloil  of  the  Husband  becomes  also  that  of  the  wife  upon  maniagc 

3.  On  an  Indictment  tor  Fornication  and  adultery  where  the  female  defendant  (a 
white  woman)  left  this  State  for  the  purpose  of  evading  Its  laws  in  consnmmating  a 
marriage  with  her  co-defendant  (a  negro),  but  with  no  intent  to  return,  and  afterwards 
both  of  them  came  to  this  State  to  reside,  htld,  that  the  defendants  were  sot  guilty. 
(Rbadb  and  Btkux ,  J.J.,  dissenting.) 

Indictment  for  fornication  and  adolteryi  tried  at  Angost  Special 
Term,  1876,  of  Mecklenburg  Superior  Court,  before  Schenck^  J. 

The  defendants  are  indicted  for  fornication  and  adultery  in  living  and 
cohabiting  together  without  being  lawfully  married.  The  cohabitation 
is  admitted.  Their  defence  is,  that  they  were  lawfully  married.  The 
facts  as  found  by  the  special  verdict  are  these :  The  defendant,  Pink 
Ross,  is  a  negro  man,  and  the  defendant,  Sarah,  a  white  woman.  Pink 
Boss  is  a  native  of  South  Carolina,  and  resided  there  until  August, 
1873.  Sarah  Ross  was  a  resident  and  citizen  of  North  Carolina  up  to 
the  time  of  the  marriage  between  herself  and  the  other  defendant.  In 
May,  1873,  the  defendant  Sarah  Ross  (then  Sarah  Spake),  went  to 
Spartanburg,  South  Carolina,  for  the  purpose  of  marrying  the  other  de- 
fendant, and  with  the  intention  of  evading  the  laws  of  North  Carolina 
prohibiting  marriage  between  persons  of  color  and  white  persons.  The 
defendants  were  married  in  South  Carolina  according  to  the  laws  of  that 
State  in  May,  1873.  They  lived  in  that  State  untU  August,  1873,  as 
man  and  wife,  when  they  moved  to  Charlotte,  North  Carolina. 

The  laws  of  South  Carolina  do  not  forbid  marriage  between  white 
persons  and  persons  of  color.  On  this  verdict  the  judge  held  that  the 
defendants  were  not  guilty,  and  the  State  appealed. 

Attomey-Oeneralj  for  the  State. 

Shipp  Jk  Bailey  ^  for  the  defendants. 

BoDMAK,  J.  (after  stating  the  facts  as  above).  It  will  be  observed 
that  the  verdict  states  that  Sarah  went  to  South  Carolina  with  the  intent 
to  evade  the  law  of  North  Carolina  prohibiting  the  marriage  of  a  negro 
with  a  white  person.  It  does  not  say  that  she  had  an  intent  to  return 
with  her  husband  and  live  in  this  State.  It  is  difficult  to  see  how  in 
going  to  South  Carolina  to  marry  a  negro,  without  an  intent  to  return 
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^ntkilum  to  this  State,  she  could  evade,  or  intend  to  evade,  the  laws  of 
this  State.  Oar  laws  have  no  extra-territorial  operation,  and  do  not 
attempt  to  prohibit  the  marriage  in  South  Carolina  of  blacks  and  whites 
domiciled  in  that  State.  Such  a  case  differs  essentially  from  one  in 
which  both  persons,  being  domiciled  in  North  Carolina,  leave  the  State 
for  the  purpose  of  contracting  a  marriage.forbiddenby  its  law,  and 
with  an  intent  to  return  to  and  reside  in  North  Carolina  after  such  mar- 
riage ;  and  also  from  one  in  which  the  man  alone  leaves  this  State  for 
that  purpose,  and  with  that  intent. 

By  the  marriage  of  Sarah,  the  domicil  of  her  husband  became  hers. 
And  we  must  suppose  that  his  domicil  was  bonajlde  in  South  Carolina 
until  they  removed  to  this  State  in  August,  1873. 

It  does  not  appear  that  any  change  of  domicil  was  thought  of  before 
that  time.  We  must  put  out  of  view,  therefore,  the  supposed  intent  to 
evade  the  law  of  North  Carolina,  as  a  conclusion  of  law  unsupported 
by,  or  repugnant  to,  the  facts  found  in  the  verdict,  and  consider  the 
case  as  if  both  parties  had  been  domiciled  in  South  Carolina  at  the  time 
of  the  marriage.  It  is  clear  that  upon  the  marriage  the  domicil  of*  the 
husband  became  that  of  the  wife,  and  for  that  purpose  it  would  be  im- 
material whether  the  marriage  took  place  in  the  State  of  the  husband, 
or  in  any  other  State.^  It  was  so  held  by  this  court  in  Eick  v.  Skinner ^^ 
In  Warrender  v.  Warrender^^  a  man  domiciled  in  Scotland  married  an 
English  woman  in  £ngland,  and  it  was  held  that  the  matrimonial  domi- 
cil was  Scotland.  This  view  seems  to  have  been  overlooked,  as  it  is 
not  alladed  to  in  Williams  v.  Oates^^  which  is  therefore  apparently 
opposed  to  our  opinion  on  this  point.  But  the  judgment  of  the  court 
maybe  sostained  on  the  ground  that  the  marriage  in  question  there  was 
not  shown  to  be  valid  in  South  Carolina. 

The  question  thus  presented  is  an  important  one.  The  State  of  North 
Carolina,  with  the  general  concurrence  of  its  citizens  of  both  races,  has 
declared  its  conviction  that  marriages  between  them  are  immoral  and 
opposed  to  public  policy  as  tending  to  degrade  them  both.  It  has, 
therefore,  declared  such  marriages  void.  It  is  needless  to  say  that  the 
members  of  this  court  share  that  opinion.  For  that  reason  it  becomes 
iu  to  be  careful  not  to  be  unduly  influenced  by  it  in  ascertaining,  not 
wiiat  the  law  of  North  Carolina  is  upon  such  marriages  contracted 
within  her  limits  —  that  is  found  in  the  act  of  Assembly,  and  is  beyond 
doubt — but  what  the  law  of  North  Carolina  is  upon  the  question  pre- 
sented, and  for  that  we  must  look  beyond  the  statutes  of  the  State. 

If  we  are  right  in  our  conception  of  the  question  presented,  to  wit : 
whether  a  marriage  in  South  Carolina  between  a  black  man  and  a  white 


1  Smy  Oonfl.  lAWS,  teoc  IM,  IM. 
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woman  bona  fide  domiciled  there  and  valid  by  the  law  of  that  State, 
must  be  regarded  as  valid  in  this  State  when  the  parties  afterwards 
migrate  here,  we  think  that  the  decided  weight  of  English  and 
American  authority  require  us  to  hold  that  the  relation  thus  lawful  in 
its  inception  continues  to  be  lawful  here. 

We  know  of  but  two  cases  which  appear  to  be  the  contrary,  which 
will  be  found  in  10  Louisiana  Annual,^  and  15  Louisiana  Annual.^ 

Mr.  Bishop,  in  noticing  the  first  of  these  cases,  has  thought  it  fit  to 
speak  of  the  people  whose  court  decided  them  in  a  tone  not  to  have 
been  expected  from  a  philosophic  jurist.     Tdum  imbelle. 

The  general  rule  is  admitted  that  a  marriage  between  citizens  of  a 
foreign  State  contracted  in  that  State  and  valid  by  its  laws  is  valid 
everywhere  where  the  parties  might  emigrate,  although  not  contracted 
with  the  rites  required  by  the  law  of  the  country  into  which  they  come 
and  between  persons  disqualified  by  such  law  from  intermarrying.^  It 
is  contended,  however,  by  the  Attorney-General  that  there  is  an  excep- 
tion to  this  rule  as  well  established  as  the  rule  itself,  viz. :  that  incest- 
uous and  polygamous  marriages,  although  lawful  in  the  country  in 
which  they  are  contracted  will  not  be  recognized  in  other  States  in 
which  such  marriages  are  deemed  immoral,  and  are  prohibited,  and  it  is 
further  argued  that  a  marriage  between  persons  of  different  races  is  as 
unnatural  and  as  revolting  as  an  incestuous  one,  and  is  declared  void 
by  the  law  of  North  Carolina. 

The  exception  certainly  exists  notwithstanding  a  dictum  of  a  very 
great  judge  to  the  contrary  in  Williams  v.  Oates,^ 

Story  ^  says :  *'  The  most  prominent,  if  not  the  known  exceptions  to 
the  rule,  are  those  marriages  involving  polygamy  and  incest ;  those  pos- 
itively prohibited  by  the  public  law  of  a  country  from  motives  of  policy, 
and  those  celebrated  in  foreign  countries  by  subjects  entitling  theqi- 
selves  under  special  circumstances  to  the  benefit  of  the  laws  of  their 
own  country." 

On  examining  the  illustrations  of  these  exceptions  given  by  the 
author,  it  will  be  seen  that  they  are  considerably  limited.  Thus  all 
Christian  countries  agree  that  marriages  in  the  direct  line  and  between 
the  nearest  collaterals,  are  incestuous,  and  that  polygamy  is  unlawful, 
consequently,  such  marriages  will  be  held  null  everywhere,  because 
they  were  null  in  the  place  of  the  contract.  But  beyond  these  few 
cases,  in  which  all  States  agree,  there  is  a  difference  as  to  what  mar- 
riages are  incestuous,  and  in  such  cases  the.  admitted  international  law 

1  p.  411.  81-113;  Dalryxiiple  v.  Dalrymple,  2  Hagg. 

s  p.  342.  OonaiBi.  Bep.  416. 
s  Williams  v.  Oates,  6  Ired.  680 ;  Brook  v  *b  Ired.  536. 
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leayes  to  each  State  to  say  what  is  incestuous  in  respect  to  its  own 
Bubjecta.  In  ^England,  a  marriage  with  the  sister  of  a  deceased  wife  is 
lield  incestuous  azid  between  persons  domiciled  in  England,  it  will  be 
lield  Yoid  whenever  contracted.^  But  it  does  not  follow  that  such  a 
marriage  contracted  in  a  State  where  it  was  lawful,  between  subjects  of 
that  State  would  be  held  void  in  England,  if  the  parties  afterwards 
become  domiciled  there.  There  is  no  reason  to  think  it  would  be.' 
Still  stronger  are  the  illustrations  given  in  sections  95  and  96. 

However  revolting  to  us  and  all  persons,  who  by  reason  of  living  in 
States  where  the  two  races  are  equal  in  numbers  have  an  experience 
of  the  consequences  of  matrimonial  connections  between  them,  such  a 
marrii^e  may  appear,  such  can  not  be  said  to  be  the  common  senti- 
ment of  the  Christian  and  civilized  world.  When  Massachusetts  held 
such  a  number  of  negroes  as  to  make  the  validity  of  such  marriages  a 
qaestion  of  practical  importance,  her  sentiments  and  her  legislation 
were  such  as  ours  are  to-day.^  Now,  since  she  has  got  rid  of  her 
negroes,  the  question  is  of  no  practical  Importance  to  her.  And  as  far 
IS  maybe  gathered  from  her  statute  books,  she  considers  such  marriages 
imobjectionable.  Most  of  the  States  of  the  Union  and  of  the  nations 
of  Europe  with  whom  the  question  is  merely  speculative  take  a  similar 
Tiew  of  it.  It  is  impossible  to  identify  this  case  with  that  of  an  incest 
nous  or  polygamous  marriage  admitted  to  be  such  jure  gentium.  The 
law  of  nations  is  a  part  of  the  law  of  North  Carolina.  We  are  under 
obligations  of  comity  to  our  sister  States.  We  are  compelled  to  say 
that  this  marriage  being  valid  in  the  State  where  the  parties  were  botut 
fde  domiciled  at  the  time  of  the  contract,  must  be  regarded  as  subsist-^ 
log  after  their  immigration  here. 

The  inconveniences  which  may  arise  from  this  view  of  the  law,  are^ 
less  than  those  which  result  from  a  different  one.  The  children  of  such 
a  marriage,  if  born  in  South  Carolina,  could  emigrate  here  and  would 
be  considered  legitimate.  The  only  evil  which. could  be  avoided  by  a 
contrary  conclusion  is  that  the  people  of  this  State  might  be  spared  the 
bad  example  of  an  unnatural  an  immoral,  but  lawful  cohabitation. 
The  inconveniences  on  the  other  side  are  numerous,  and  are  forcibly 
stated  in  Scromshire  v.  Scromshire^^  and  in  Story,*  "  and  therefore  all 
DstionB  have  consented  or  are  presumed  to  consent  for  the  common  ben- 
efit and  advantage,  that  such  marriages  shall  be  good  or  not,  according 
to  the  law  of  the  country  where  they  are  celebrated.'* 

Upon  this  question,  above  all  others,  it  is  desirable  (altering  some- 
what the  language  of  Cicero,  with  which  Story  concludes  his  great 
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work)  that  there  should  not  be  one  law  in  Maine,  and  another  in  Texas, 
but  that  the  same  law  shall  prevail  at  least  throughout  the  United 
States. 

There  is  no  error  in  the  judgment  below.     Let  this  opinion  be  certi- 
fied. 


NEGLECT  TO  SUPPLY  FOOD  TO  INFANT  —  MASTER  AND  SERVANT 
INFANT  MUST  BE  UNABLE  TO  HELP  ITSELF. 


R.  V.  S- 


[5  Cox,  279.] 

In  the  CentraZ  CrimincU  Courts  Febnuiryy  1861. 

▲  Qirl  of  8izte«n  Tmum  of  age  is  not  an  infant  of  tender  yean  unable  to  take  oare  ef 
herself,  and  therefore  her  master  and  mistress  are  not  gallty  of  any  crime  in  not  sop* 
plying  her  with  snffloient  food  and  nourishment  while  in  their  seryioe. 

The  defendants  were  indicted  for  neglecting  to  supply  a  servant,  J. 
W.,  a  girl  sisteen  years  of  age,  with  sufficient  food  and  nouriahmentt 
whereby  she  became  sick.  There  were  other  counts  charging  the  de- 
fendants with  a  common  assault.  The  defendants  pleaded  guilly  to  the 
counts  charging  assaults  but  not  guilty  to  the  two  first  counts. 

M.  Chambers^  Q.  C  (with  whom  was  Hvddleston  iot  the  proseca- 
tion),  opened  the  case,  and  stated  that  the  indictment  as  to  the  first  two 
counts  was  founded  on  the  principles  laid  down  in  B.  v.  BidUy.^    That 
was  a  charge  against  a  master  for  not  providing  sufficient  food  for  his 
servant,  whereby  the  servant  became  injured  in  health.    It  was  there 
held  that  the  indictment  must  allege  that  the  servant  was  of  tender 
years,  and  under  the  control  of  the  master.     In  the  present  indictment 
these  two  circumstances  were  alleged,  and  he  believed  that  by  the  com- 
mon law  of  this  country  it  was  the  duty  of  a  master  to  provide  his  ser- 
vant with  proper  food  and  nourishment,  and  for  the  breach  of  that  duty 
he  was  subject  to  punishment  by  the  criminal  laws.    The  facts  of  the 
case  were  these :    In  July,  1849,  the  female  defendant  applied  to  the 
West  London  Union  for  a  servant,  and  J.  W.,  the  prosecutrix,  then  be- 
tween fourteen  and  fifteen  years  of  age,  was  sent  to  her  as  such  ser- 
vant, and  remained  in  the  service  until  November  last.    When  she  left 
the  Union  she  was  in  a  state  of  good  health,  but  shortly  afterwards  she 
was  subjected  to  a  course  of  ill  treatment  by  the  defendants,  which  was 
^continued  up  to  the  said  month  of  November,  and  by  which  she  became 
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80  lednced  and  emaciated  as  to  be  a  mere  skeleton.  Her  food  had 
been  restricted  in  quantity,  and  what  was  given  to  her  was  of  a  nature 
totally  unfit  for  human  consumption.  Her  health  had,  in  consequence, 
been  gradually  undermined,  and  probably  a  further  continuance  of  such 
treatment  would,  in  a  very  short  time,  have  resulted  in  her  death.  She 
was  an  orphan ;  she  had  no  friends  to  whom  she  could  appeal,  and  was 
utterly  without  the  means  of  procuring  what  it  was  the  undoubted  duty 
of  the  defendants  to  have  furnished  her  with.  [CoLERmoE,  J.  You 
bave  said,  Mr.  Chambers,  that  these  first  two  counts  of  the  indictment 
ire  framed  upon  the  principles  laid  down  in  R.  y.  Ridley,  There  the 
indictment  was  held  defective  for  want  of  certain  allegations  which  this 
one  contains.  We  will  assume,  therefore,  that  the  indictment  is  good 
opon  the  face  of  it ;  but,  according  to  your  opening,  the  prosecutrix 
was  between  fourteen  and  fifteen  years  of  age  when  she  was  taken  into 
the  service,  and  the  iU  treatment  complained  of  continued  over  a  period 
imtQ  she  was  been  sixteen  and  seventeen,  and  it  is  perfectly  clear  that  a 
person  of  that  age  can  not  be  considered  as  in  fact  of  tender  years.  The 
dnty  of  a  master  or  mistress  to  supply  food  to  a  servant  is  one  result- 
ing from  the  relation  of  master  and  servant,  and  we  do  not  sit  here  to 
tiy  people  for  the  breach  of  a  civil  contract.  It  might  be  different  if  it 
eonld  be  shown  that  she  was  kept  under  duress,  and  prevented  from 
procuring  food ;  but  on  the  contrary  it  does  not  appear  that  she  was  in 
any  way  restrained  from  going  out.]  The  question  of  whether  or  not 
she  was  of  tender  years,  is,  perhaps,  one  for  your  Lordship  to  decide. 
I  have  not  been  able  to  find  any  authority  in  which  it  was  held  that  a 
ehild  of  such  an  age  could  be  the  object  of  an  indictment.  In  R.  v. 
Ridky^  the  age  was  about  fifteen. 

Cbessweu:*,  J.  Which  I  take  to  be  the  reason  they  did  not  state  the 
child  to  be  of  tender  years.  A  person  of  tender  years  is  a  person  in- 
capable of  acting  or  judging  for  herself.  There  are  cases  in  which  very 
joung  children  may  act  for  themselves,  as  where  a  child  is  brought  up 
by  habeas  corpus  to  be  delivered  into  the  hand  of  a  parent ;  there  it  is 
allowed  to  make  an  election.  Again,  a  child  of  a  much  earlier  age  than 
this  girl  may  contract  marriage  and  other  relations,  and  the  law  holds 
sach  a  person  to  be  competent  to  act  for  himself,  whatever  injury  may 
folbw.  It  is  impossible  to  suppose  that  this  gurl  was  incapable  of  act- 
ing for  herself. 

CoLEioDGE,  J.  Common  senfile  seems  to  point  out  that  this  girl  was 
capable  of  making  some  complaint  if  she  was  deprived  of  food. 

HiMHeston,  There  are  here  two  material  allegations ;  one  that  the 
child  was  of  tender  ^^ears ;  and  the  other,  that  she  was  under  the  care 
and  control  of  the  defendants ;  *'*'  tender  years  "  is  a  relative  expression 
and  must  be  decided  by  the  judge  and  jury.     The  capacity  and  Intel- 
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lect  of  the  girl  must  be  considered.  It  may  be  that  a  giii  of  sixteen  has 
much  leas  capacity  and  intellect  than  another  of  eight  or  nine,  and  this 
would  be  a  question  for  the  jury  to  decide. 

Cbesswell,  J.  Whether  the  child  was  under  the  care  and  control  of 
the  defendants  is  referable  to  her  years,  intellect  and  capacity.  If 
being  of  ordinary,  or  even  superior  intellect  and  capacity,  she  was  so 
under  the  control  of  the  defendants,  so  impressed  with  fear,  either  from 
being  watched  or  being  threatened,  as  to  be  unable  to  resort  to  the 
assistance  of  her  natural  defenders  or  of  other  persons,  then  a  duty  would 
devolve  on  the  defendants  greater  than  that  arising  from  the  dvil  con- 
tract. 

Coleridge,  J.  From  the  indictment  and  opening  of  counsel,  w^ 
gather  nothing  to  distinguish  this  from  ordinary  cases.  There  was  no 
special  control  or  imprisonment  to  which  this  girl  was  subjected.  The 
control  must  be  taken  with  reference  to  the  subject-matter  of  the  charge. 
Here  it  means  such  control  as  prevented  her  from  making  complaints. 

M.  CJiambera  mentioned  the  case  of  22.  v.  WcUers.^  It  was  a  chaige 
of  murder,  and  the  indictment  alleged  the  death  of  a  child  to  have  been 
caused  by  its  mother  casting  and  throwing  it  on  a  heap  of  ashes  and 
leaving  it  there  in  the  open  air,  exposed  to  the  cold  air,  whereby  it 
died ;  and  it  was  held  that  the  indictment  was  good,  but  if  it  had  charged 
the  death  to  have  been  caused  by  mere  nonfeasance  in  the  neglect  of 
prisoner's  maternal  duties,  it  would  have  been  bad,  unless  the  child  were 
alleged  to  have  been  of  such  an  age  or  in  such  a  situation  as  to  be  unable 
to  take  care  of  itself.  After,  however,  what  had  fallen  from  the  court 
he  should  offer  no  evidence  in  support  of  the  first  two  counts  of  the  in- 
dictment. 

Coleridge,  J.  The  case  last  quoted  seems  to  me  entirely  to  confirm 
the  opinion  we  both  entertain  with  regard  to  this  indictment,  and  we 
think  the  course  you  have  taken  is  the  right  one.  It  is  to  be  presumed 
you  are  well  acquainted  with  the  facts  you  were  in  a  condition  to  prove ; 
and  you  have  been  careful  not  to  state  anything  that  could  inflame  the 
minds  of  the  jury  and  create  any  undue  prejudice  against  the  defend- 
ants. You  are  clearly  not  capable  of  sustaining  by  evidence  some  of 
the  material  allegations  in  the  indictment. 

Cresswell,  J.  I  entirely  concur  in  the  propriety  of  the  course 
adopted  by  Mr.  Chambers.  I  think  Mr.  HuddUeston^a  argument  on  the 
meaning, of  the  words  ^^  tender  years,"  goes  too  far.  If  it  were  to  be 
taken  as  a  rule  that  whether  a  person  of  tender  years  or  not,  is  to  be  de- 
cided by  his  capacity,  then  some  mere  children  might,  with  greater  pro- 
priety, be  said  to  be  of  tender  years  than  other  people  of  thirty, 

I  Den.  C.  0. 856 ;  S  0.  A  R.  864. 


B.  V.  PHILPOTT.  71 

beeause  their  intellects  may  be  more  mature.  By  the  expression, 
'^  under  the  care  and  control  of  the  defendants,"  was  meant  (for  the 
purposes  of  the  indictment),  under  such  control  as  to  be  restrained  from 
acting  for  herself.  In  its  ordinary  sense  it  means  no  more  than  such 
control  of  her  master  as  every  servant  may  be  said  to  be  under.  The 
allegation  that  the  defendants '^  prevented  her  from  obtaining  food  " 
renders  the  definition  ^'of  tender  years"  unimportant,  for  if  they 
actually  starved  her  they  would  be  responsible,  whatever  her  age  might 
be.  But  I  think  this  girl  was  a  free  agent,  and,  therefore,  that  the  de- 
fendants are  not  liable  on  the  two  first  counts  of  the  indictment. 

Verdict^  iiot  guilty. 


XEGLECT  TO  SUPPLY  FOOD  —  CHILD  MUST  BE  ACTUALLY  INJURED 

E.  V.  Philpott. 

[6  Cox,  140.] 

In  the  English  Court  of  Criminal  Appeal^  Aprils  1853. 

L  Olilld  mnflt  be  AotnaUy  IiiJiired  —  Neoessary  Food — Xvld«noe.  —Neglect  on  the 
pan  of  a  parent  to  provide  an  infant  child  with  necessary  food  and  clothing  is  not  a 
misdemeanor  at  common-l^w,  pnless  some  actual  injury  is  done  to  the  child;  and  in  ^n 
Indictment  for  that  oifense  an  averment  that  the  child  was  actually  injured  18  a  neces- 
aazy  and  material  allegation,  and  must  be  proved. 

1.  Wbetliear  an  Aotaal  Injuxy  haa  been  occasioned  is  a  question  of  fact  for  the  Jury; 
Inn  where  upon  a  case  reserved,  It  appeared  that  a  mother  had  left  her  children  sevenl 
days  vriihout  food  or  clothing,  so  that,  but  for  the  attention  of  a  neighbor,  they  might 
probably  have  died;  but  that,  in  consequence  of  that  attention,  they  did  not  suffer  any 
seriooa  Injury,  though  the  neighbor  thought  that  they  did  suffer  in  some  degree ;  and 
the  qnestion  was  put  to  the  court  whether  the  injury  was  sufficient  in  degree  to  consti- 
tute the  offense:    Held,  insufltoient. 

At  the  Greneral  Quarter  Sessions  of  the  Peace  for  the  County  of  Kent, 
holden  at  Maidstone  on  the  4th  of  January,  1853,  Priscilla  Philpott  was 
tried  upon  an  indictment  which  charged  that  before  and  at  the  time  of 
the  committing  of  the  offense  next  hereinafter  mentioned,  to  wit,  on 
the  20th  day  of  December,  A.  D.  1852,  Priscilla  Philpott,  late  of  the 
parish  of  Chatham,  and  the  county  of  Kent,  was  the  mother  of,  and 
then  had  the  care  and  custody  of  an  infant  female  child,  whose  name 
19  to  the  said  jurors  unknown,  of  tender  years,  to  wit,  of  the  age  of 
seven  years,  and  unable  to  support  or  maintain  herself,  or  to  provide 
herself  with  necessary  and  proper  food  and  clothing;  and  the  said 
Friscilla  Philpott  then  was  able  to  support  and  maintain  the  said  infant 
chndy  and  to  provide  the  said  infant  child  with  necessary  and  proper 
food  and  clothing,  whereby  it  became  and  was  the  duty  of  the  said 
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FrisciUa  Philpott  to  maintain  and  support  the  said  infant  child,  and  to 
provide  the  said  infant  with  necessary  and  proper  food  and  clothing. 
Nevertheless  said  Prisdlla  Philpott,  being  an  evil  disposed  person,  and 
not  regarding  her  said  duty  in  that  behalf  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  did  unlawfully 
and  willfully  neglect  to  support  or  maintain  the  said  infant  child,  or 
to  provide  the  said  infant  with  necessary  and  proper  food  and  cloth- 
ing, and  did  then  unlawfully  and  willfully  desert  and  abandon  the 
said  infant  child,  and  did  leave  the  said  infant  child  without  necessary 
food  or  clothing  for  a  long  space  of  time,  to  wit,  four  days,  whereby 
and  b}'  reason  of  which  said  unlawful  and  willful  neglect,  desertion  and 
abandonment,  the  said  infant  child  became  and  was  greatly  injured  and 
weakened ;  against  the  peace  of  oiu:  Lady  the  Queen,  her  crown  and 
dignity. 

A  second  count  in  the  indictment  contained  a  similar  charge  against 
the  prisoner  for  neglecting  to  support  another  of  her  children,  being  a 
female  child  of  the  age  of  six  years.  And  there  was  a  similar  charge 
in  a  third  count,  with  respect  to  another  of  her  children  being  a  boy  of 
the  age  of  three  years.  It  was  proved  upon  the  trial  that  the  prisoner 
was  the  wife  of  a  seaman  in  Her  Majesty's  service,  who  was  absent  on 
service ;  that  she  received  a  portion  of  his  pay  under  a  power  given  by 
her  husband ;  that  she  had  a  house  to  herself  in  which  she  lived  with 
her  three  children,  the  children  mentioned  in  the  indictment ;  that  the 
prisoner  was  able  to  work  and  get  her  living  if  she  chose ;  was  a  good 
needle-woman,  and  was  used  to  work  for  the  slopsellers. 

Mary  Anne  Crane,  a  witness  for  the  prosecution,  a  neighbor  of  the 
prisoner,  stated  that  about  five  o'clock  in  the  evening  of  the  20th  of 
December,  prisoner  called  on  her  with  another  woman,  Mrs.  Gardner, 
who  came  to  take  leave  of  witness.  Crane  asked  prisoner  whether  she 
was  going  to  stay  out  all  night  again?  That  the  prisoner  made  no  an- 
swer and  went  away ;  that  about  half  an  hour  afterwards  witness  went 
to  see  the  children,  the  door  of  the  house  being  only  fastened  with  a 
latch ;  witness  went  in  and  found  the  children  upstairs  in  bed ;  there 
was  no  food  in  the  house ;  a  flock  bed  on  the  floor,  with  only  one  bit  of 
blanket  upon  it ;  that  the  bed  was  wet ;  that  witness  gave  the  children 
a  piece  of  bread  and  butter  each ;  the  little  boy  was  crying ;  that  witness 
went  to  them  again  the  next  morning,  soon  after  five  o'clock ;  the  pris- 
oner was  not  there,  nor  anybody  but  the  three  children,  who  were  asleep ; 
that  witness  went  home,  and  about  eight  o'clock  made  some  coffee  and 
took  to  them,  with  a  piece  of  bread  and  some  coals,  and  made  a  fire ; 
that  about  noon  witness  went  in  again  and  found  them  alone,  not  fnbed ; 
that  the  two  girls  were  perfectly  naked,  and  the  little  boy  had  nothing 
bat  a  piece  of  an  old  apron  about  him ;  that  she  saw  no  other  clothes 
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that  the  children  might  have  put  on ;  that  witness  gave  them  a  mess  of 
turnips  and  potatoes;  that  at  night  witness  begged  some  food  for  them, 
•  which  they  had.  They  were  alone  that  night  as  far  as  witness  knew ; 
that  on  the  following  day  (Wednesday),  witness  gave  the  children  some 
bread,  and  afterwards  took  them  to  the  parish  workhouse,  and  that  on 
next  day  (Thursday),  about  eight  o'clock  in  the  morning,  the  prisoner 
came  to  witness  and  asked  her  if  she  knew  where  her  children  were,  and 
she  told  her ;  she  said  she  went  on  board  a  barge  there,  and  they  took 
her  to  Maidstone,  and  that  she  had  walked  back  (being  a  distance  of 
eight  miles).  Witness  was  of  opinion  that  the  children  did  suffer  in 
some  degree  from  want  of  proper  nourishment  and  clothing,  though  not 
not  to  any  serious  extent.  The  eyidence  of  Mary  Anne  Crane  was  con- 
firmed by  other  witnesses.  It  was,  therefore,  proved  that  the  prisoner 
had  left  her  children  without  food  or  clothing,  and  remained  absent  from 
fire  o'clock  on  Monday  evening,  till  eight  o'clock  on  Thursday  mom- 
mg;  that  from  their  tender  age  the  children  were  unable  to  provide  for 
themselves  ;  that  the  prisoner  had  the  means  of  providing  for  them,  and 
that  but  for  the  attention  of  a  poor  neighbor,  the  children  must  have 
suffered  more  severely,  and  might  probably  have  died  for  want  of  food, 
bat  the  children  did  not  actually  suffer  any  serious  injury.  The  court 
ioclining  to  the  opinion  that  the  conduct  of  the  prisoner  was  a  misde- 
meanor at  common  law,  the  jury  thereupon  found  the  prisoner  guilty 
apoQ  all  the  counts. 

But,  having  some  doubts  on  the  subject,  the  court  respited  the  judg- 
ment, and  reserved  the  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal.  The  doubts  were  upon  the  following  points :  First,  whether 
the  conduct  of  the  prisoner,  in  absenting  herself  as  mentioned  in  the 
above  statement,  amounts  to  misdemeanor  at  common  law,  irrespective 
of  any  actual  injury  to  the  children,  which  might  be  the  result ;  whether, 
therefore,  the  averments  in  the  indictment,  that  the  children  were 
thereby  **  greatly  injured  and  weakened,'*  were  material  and  necessary 
to  be  proved?  Secondly.  If  actual  injury  to  the  children  is  necessary 
m  order  to  constitute  the  offense,  and  the  averments,  therefore,  neces- 
sary to  be  proved,  whether  the  injury,  which  to  some  extent  the  chil- 
dren must-  have  sustained,  was  sufficient  in  degree  to  constitute  the 
offense  and  support  the  averments? 

The  case  was  not  argued  by  counsel  on  either  side. 

Jebvis,  C.  J.  We  are  of  opinion  that  this  conviction  is  wrong.  The 
diainnan  has  submitted  two  questions  to  us.  The  first  is,  whether  the 
oonduet  of  the  prisoner  amounted  to  a  misdemeanor  independently  of 
^iijinjary  to  the  children ;  in  other  words,  whether  it  was  necessary  to 
prove  the  averments  in  the  indictment,  which  charged  that  the  children 
were  greatly  injured  and  weakened  by  the  conduct  of  the  prisoner. 
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We  are  of  opinion  that  these  averments  are  material  and  ought  to  be 
proved,  and,  therefore,  that  an  offense  would  not  be  established  without 
making  out  an  injury  to  the  children.  In  Hogan'a  Case  ^  it  is  expressly 
said  that,  in  order  to  support  an  indictment  for  neglecting  to  supply 
with  food  a  child  of  tender  years,  it  must  be  shown  that  the  neglect  was 
followed  by  injury  to  the  health  of  the  child.  The  next  question  is, 
whether  the  injury,  which  to  some  extent  the  children  must  have  sus- 
tained, was  sufficient  in  degree  to  constitute  the  offense  and  support 
the  averments.  It  is  always  for  the  jury  to  ascertain  the  fact  whether 
actual  injury  b^  been  done ;  but  here  it  is  found  that  the  children  did 
not  actually  suffer  any  serious  injury,  though  they  must  have  suffered 
in  some  degree,  and  that  is  not,  in  our  opinion,  sufficient  to  support  the 
conviction.  In  Priend'a  Case,^  which  was  an  indictment  for  refusing 
to  supply  an  apprentice  with  necessaries,  the' opinion  of  the  judges  was, 
that  to  constitute  an  indictable  breach  of  duty,  it  must  be  shown  that 
the  withholding  of  necessaries  occasioned  injury  to  the  health  of  the 
apprentice.  This  view  is  confirmed  to  some  extent  by  the  14th  and 
15th  yictoria,^  the  first  section  of  which  treats  the  neglect  to  supply 
necessary  food  as  an  offense  of  the  same  degree  as  other  conduct, 
whereby  the  life  of  the  apprentice  is  endangered,  or  the  health  perma- 
nently injured,  or  likely  to  be  so.     The  conviction  is  therefore  wrong. 

Judgment  reversed. 


NEGLECT  — POOR  PABBNT— NOT  OBLIGED  TO  BORROW  MONEY. 

« 

R.  V.  Vann. 

[2  Den.  826.] 
In  the  English  Court  of  Criminal  AppecUy  November^  1861, 

A  Parent  !■  Hot  Indictable  for  failing  to  bury  his  deoeMod  child,  where  he  hes  no  meant 
to  do  BO.  And  the  fact  that  he  can  obtain  the  meana  by  going  in  debt  does  not  alter  the 
rule. 

William  Vann,  the  defendant  in  this  case,  was  tried  before  J.  Hili>- 
TARD,  Esq.,  the  Recorder  of  the  borough  of  Leicester,  at  the  last  Mich- 
aelmas Quarter  Sessions  of  the  peace  for  the  said  borough,  for  a 
nuisance  in  having  refused  and  neglected  to  bury  the  dead  body  of  his 
deceased  child,  whereby  and  by  reason  of  the  decomposition  whereof 
various  noisome  stenches  arose,   and    the  air  was   thereby  greatly 
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infected  and  rendered  unwholesome,  to  the  great  damage  and  common 
nnisance  of  the  Queen's  subjects. 

The  defendant,  at  the  time  of  the  decease  of  his  child,  which  took 
place  on  the  17th  of  August  last,  was  a  pauper  who  had  been  receiving 
parochial  relief  from  the  Parish  of  St.  Margaret  in  the  Leicester  Union, 
and  soon  after  the  child's  death  he  applied  to  the  relieving  officer  of 
that  pariah  for  assistance  to  bury  the  child.  It  appeared  in  evidence 
that  an  order  of  the  Poor  Law  Commissioners,  under  the  provisions  of 
tht  statute  4  and  5  William  IV.  ^  had  been  issued  to  the  guardians  of 
the  Leicester  Union,  which  provided  that  in  certain  cases  relief  might, 
if  the  guardians  thought  fit,  be  given  by  way  of  loan,  and  that  one  of 
soch  cases  was,  '^  when  the  pauper  should  receive  relief  for  the  purpose 
of  defraying  the  expenses,  either  wholly  or  in  part,  of  the  burial  of 
any  of  his  family."  It  further  appeared  in  evidence,  that  the  guardians 
had  laid  down  a  rule  (which  rule  was  printed  and  circulated  in  the 
Union),  "  that  the  head  of  the  family,  or  person  applying  for  the 
assistaDoe  of  the  parish  in  burying  any  poor  person,  must  sign  an 
ondertaking  to  repay  the  expenses  incurred,  in  case  the  guardians  shall 
deem  him  or  her  able  to  do  so."  It  further  appeared,  that  at  the  time 
^e  defendant  applied  to  the  relieving  officer  for  assistance  to  bury  his 
child  he  was  required,  in  conformity  to  the  rule  laid  down  by  the  guard- 
ians, to  sign  a  document  to  the  following  effect:  — 

**  I,  William  Vann,  the  undersigned,  do  hereby  agree,  on  demand, 
to  repay  to  the  guardians  of  the  poor  of  the  Leicester  Union  the  sum  of 
seven  shillings,  advanced  to  me  by  way  of  loan  in  payment  of  coffin 
and  ground  for  my  child." 

The  defendant  refused  to  sign  this  document,  and  the  relieving 
officer  refused  to  render  him  any  assistance  in  the  burial  of  the  child. 
It  was  proved  that  the  defendant  removed  the  body  of  the  child  from 
luB  house  to  a  yard  in  the  neighborhood,  and  that  the  stench  arising 
from  it  amounted  to  a  nuisance. 

The  learned  Becorder  told  the  jury  that  the  defendant  was  bound  to 
provide  for  the  burial  of  his  deceased  child,  if  he  could  in  any  lawful 
way  procure  the  means  for  so  doing ;  and  that,  as  the  guardians  were 
entitled  under  the  order  of  the  Poor  Law  Commissioners  to  give  relief 
for  the  purposes  of  burial  by  way  of  loan  and  as  the  defendant  had 
heen  offered  such  relief  in  that  manner,  he  was  bound  to  receive  it, 
and  that  consequently  he  was  not  excused  from  his  liability  to  be  con- 
victed upon  the  indictment  for  the  nuisance,  if  the  jury  believed  the 
facts.  The  jury  found  the  defendant  guilty. 
The  Becorder  reserved  a  case  for  the  opinion  of  the  Court  of  Crim- 

1  oil.  76,  MC  68. 
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inal  Appeal,  whether  the  defendant,  by  refusing  to  incur  the  obligation 
of  a  debt,  rendered  himself,  as  a  consequence  of  that  refusal,  liable  to 
a  prosecution  for  the  above  misdemeanor.  The  judgment  upon  the 
conviction  was  postponed,  and  the  defendant  was  discharged,  on  recog- 
nizance of  bail  to  appear  and  receive  judgment  at  the  sessions  neact 
after  this  case  should  be  decided. 

On  the  22d  November,  A.  D.  1851,  this  case  was  argued  before  Lord 
Campbell,  C.  J.,  Aldebson,  B.,  Platt,  B.,  Talfourd,  J.,  and  Mar- 
tin, B. 

O'Brien^  for  the  Crown. 

Platt,  B.     What  public  duty  has  a  man  to  incur  a  debt? 

O  *Brten.  I  submit  that  it  was  the  duty  of  the  prisoner  to  provide  for 
the  burial  of  his  deceased  chUd,  if  he  could  have  done  so  by  any  lawful 
means. 

Lord  Campbell,  C.  J.  Is  it  an  indictable  misdemeanor  to  refuse  to 
incur  a  debt? 

O'Brien.  It  is  an  indictable  offense  to  neglect  to  obtain  burial  for  a 
man's  child,  when  he  can  obtain  it. 

Lord  Campbell,  C.  J.  No  doubt  a  man  is  bound,  if  he  has  the 
means  to  give  his  deceased  child  Christian  burial ;  ^  but  unless  he  has 
the  means,  he  is  not  indictable  for  neglecting  to  do  so. 

O'Brien.  Then  I  submit  that  he  had  the  means  of  procuring  the 
child's  burial. 

Alderson,  B.    Not  without  getting  into  debt. 

O'Brien.  The  prisoner  is  also  liable  for  the  nuisance  occasioned  by 
the  removal  of  the  dead  body  to  the  yard. 

Platt,  B.    Have  you  a  count  in  the  indictment  for  that? 

0  'Brien.    Yes. 

Lord  Campbell,  C.  J.  The  only  question  reserved  for  our  consider- 
ation is,  whether  the  defendant  by  refusing  to  incur  the  obligation  of  a 
debt,  rendered  himself,  as  a  consequence  of  that  refusal,  liable  to  a 
prosecution  for  a  misdemeanor? 

O'Brien.  Then  I  shall  confine  myself  to  that  point;  and  I  contend 
that  the  prisoner  had  the  means  of  providing  for  the  burial  of  his  child 
inasmuch  as  he  was  offered  the  money  necessary  for  the  purpose,  as  a 
loan. 


1  In  R0Z.  V.  Lynn, 2  T.  B.  784;  1  Leaoh, 
487,  which  was  an  Indictment  for  taking  np 
dead  bodies,  the  ooart  observed  "  that  the 
offense  was  cognizable  in  a  criminal  conrt  as 
being  highly  indecent,  and  contra  bona$ 
mores,  at  the  bare  Idea  alone  of  which 
nature  revolted."  See,  also,  MS.  note  by 
▲brey,  J.,  Willes,  637.    And  see  Young's 


Case,  3  T.  R.  784,  which  was  a  conspiracy  to 
prevent  the  bnrial  of  a  person  who  died  in  a 
workhouse.  As  to  the  burial  of  shipwrecked 
persons,  and  the  punishment  of  parish 
officers  neglecting  for  twelve  hours  to  re* 
move  such  bodies  after  notice,  see  48  Geo. 
III.,  ch.  75,  sec.  7. 
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Lord  Campbell,  C.  J.     If  a  Jew  was  to  offer  him  the  money  at  fifty 
per  cent,  was  he  bound  to  accept  it? 

O  'Brien.    The  same  duty  rests  upon  a  man  to  provide  for  the  burial 
of  his  deceased  child,  as  to  afford  maintenance  to  a  living  one.    Now, 
if  a  baker  had  offered  to  supply  bread  to  a  man  for  his  family,  on 
credit,  on  the  condition  that  the  man  was  to  pay  for  it,  and  if  the  man 
said  *^  No,"  and,  rather  than  accept  the  bread  on  credit  had  allowed 
his  child  to  perish  of  hunger,  would  he  not  have  been  liable  to  be  pun- 
ished criminally  for  neglecting  to  avail  himself  of  the  means  offered  to 
him.     Again,  if  the  prisoner's  child  had  died  in  the  house  of  another 
person,  and  that  person  had  defrayed  the  expenses  of  the  burial,  would 
not^e  father  have  been  liable  to  him  for  such  expenses?    In  the  case 
of  jlmbrose  Kenison^^  it  was  held  that  when  a  husband  neglected  to  pro- 
Tide  for  the  burial  of  his  deceased  wife,  and  another  person  had  under- 
taken to  provide  for  the  burial  of  the  body,  the  husband  was  liable  to  be 
sued  for  the  amount. 

Lord  Campbell,  C.  J.  But  has  the  prisoner  committed  a  crime  if  he 
has  not  the  means  of  providing  burial  for  the  child? 

O  'Brien.  That  he  has  not  the  immediate  means  can  make  no  differ- 
ence when  he  could  have  procured  them.  The  means  were  offered  to 
him. 

Talfourd,  J.    The  document  which  the  prisoner  was  required  by  the 
relieving  officer  to  sign  was  a  promise  to  pay  on  demand. 
O'Brien.    This  is  a  question  of  nuisance. 

LoBD  Campbell,  C.  J.  The  question  is  one  of  ability.  It  was  not 
left  to  the  jury  whether  the  prisoner  had  the  means  to  provide  for  the 
burial  of  his  child,  but  they  were  directed  and  peremptorily  told,  that  he 
was  bound  to  receive  the  loan  offered  to  him  by  the  relieving  officer. 

0  *Brien.     It  is  found  in  the  case  that  the  poor  law  commissioners  had 

aid  down  a  rule  authorizing  the  guardians  of  the  Union  to  advance 

money,  by  way  of  loan,  to  persons  in  indigent  circumstances,  to  assist 

them  in  paying  the  expenses  of  the  burial  of  any  of  their  family,  and 

that,  in  conformity  with  that  rule,  and  by  the  authority  of  the  guardians, 

the  relieving  officer  offered  the  prisoner  money  sufficient  for  the  burial 

of  his  child.    He  refused  to  accept  the  loan,  and  by  his  refusal  he  vol- 

uitarily  {)laced  himself  in  circumstances  of  inabilily.    But,  I  submit, 

that  he  had  the  means  of  providing  for  the  burial  within  his  power,  and 

that,  therefore,  he  is  liable  for  the  nuisance  occasioned  by  allowing  the 

dead  body  of  his  child  to  be  exposed  without  Christian  burial. 

No  counsel  appeared  for  the  prisoner. 

Lord  Campbell,  C.  J.     I  am  clearly  of  opinion,  that  on  the  ques- 

190L.J.  (N.  S.)0.  p.ias. 
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Hon  left  to  our  consideration  the  conviction  was  wrong,  and  that  the 
direction  of  the  Recorder  to  the  jury  can  not  be  supported. 

He  told  them,  which  is  perfectly  true,  that  the  prisoner,  if  he  had  the 
means,  was  bound  to  provide  for  the  burial  of  his  deceased  child ;  but 
he  went  on  and  told  the  jury  that  the  defendant  was  bound  to  provide 
for  the  burial  of  his  deceased  child  if  he  could  in  any  lawful  way  pro- 
cure the  means  for  so  doing,  and  that  as  the  guardians  were  entitled 
under  the  order  of  the  Poor  Law  Commissioners  to  give  relief  in  that 
manner,  the  prisoner  was  bound  to  receive  it,  and  that  consequently  he 
was  not  excused  from  his  liability  to  provide  for  the  interment  of  his 
deceased  child. 

Therefore,  it  is  laid  down  that  in  point  of  law,  if  the  jury  believed  the 
witnesses,  they  were  bound  to  find  the  prisoner  guilty.  It  is  true,  that 
a  man  is  bound  to  give  Christian  burial  to  his  deceased  child  if  he  has  the 
means  of  doing  so ;  but  he  is  not  liable  to  be  indicted  for  a  nuisance  if 
he  has  not  the  means  of  providing  burial  for  it.  He  can  not  sell  the  body, 
put  it  into  a  hole,  or  throw  it  into  the  river ;  but  unless  he  has  the  means 
of  giving  the  body  Christian  burial,  he  is  not  liable  to  be  indicted,  even 
though  a  nuisance  may  be  occasioned  by  leaving  the  body  unburied,  for 
which  the  parish  officer  would  probably  be  liable.  It  has  been  con- 
tended that  the  prisoner  was  bound  to  incur  a  debt,  and  thereby  take 
away  the  means  of  maintaining  his  family.  We  are  all  of  opinion  that 
he  was  not  bound  to  accept  the  loan  on  the  terms  offered  [proposed]  to 
him,  and  thus  to  contract  a  debt  which  would  render  him  liable  to  be 
proceeded  against,  and  to  lose  his  liberty. 

Aldebson,  B.,  Platt,  B.,  Talfoitrd,  J.,  and  Martin,  B.,  concurred. 


NEGLECT    TO    SUPPOBT    WIFE— WIFE    MUST    GO    TO    HUSBAND'S 

HOUSE.    . 

l^EOPLE  V.   PeTTIT. 

[74  N.  T.  .820.] 

In  the  New  York  Court  of  AppecUe. 

Neff leot  to  Support  Wife  -^  Wife  Befaslnff  to  ffO  to  Hiiflband*^  Hotuio. — P.  having 
been  conyioted  of  being  a  diBorderiy  person  tor  neglecting  to  support  bis  family,  entered 
into  tbe  statutory  recognizance.  Action  was  brought  upon  the  bond*  and  the  breach  al* 
leged  was  a  neglect  to  support  his  wife  and  children.  At  the  time  the  recognizance  was 
entered  into,  the  husband  and  wife  were  Hying  apart.  Upon  giving  the  bond,  the 
husband  offered  to  take  the  wife  and  children  home  with  him  to  his  father's  house,  and 
support  them  there,  but  the  wife  refused  to  go  there,  claiming  that  P.'s  father  was  in* 
temperate  and  abusive,  and  that  it  was  not  a  proper  place  lor  her  and  the  children. 
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The  hasband  refused  to  support  her  anywhere  else.    Held,  that  this  eridenoe  did  not 
tend  to  show  any  breach  of  the  bond. 

Church,  C.  J.  This  is  an  action  upon  a  recognizance  given  by  the 
defendant  Pettit  with  sureties  upon  his  conviction,  before  a  Justice  of 
the  peace,  of  being  a  disorderly  person  for  neglecting  to  support  his 
wife  and  children,  under  1  Revised  Statutes.^  By  section  three  of  the 
act,  it  is  declared  that  '^  the  committing  of  any  of  the  acts  which  consti- 
tuted the  person  so  bound  a  disorderly  person,  shall  be  deemed  a 
breach  of  the  condition  of  such  recognizance." 

To  maintain  this  action,  it  was  incumbent  upon  the  plaintiff  to  estab- 
lish that  a  breach  had  occurred,  viz. :  That  subsequent  to  the  giving 
of  the  bond,  the  defendant  Pettit  had  been  guilty  of  neglecting  to  sup- 
port his  wife  and  children,       ' 

Upon  a  motion  for  a  non-suit,  this  point  was  distinctly  made  and 
overruled,  and  an  exception  taken,  and  this  presents  the  most  serious 
question  in  the  case. 

At  the  time  the  motion  for  a  non-suit  was  made,  the  evidence  consisted 
mainly  of  the  testimony  of  the  wife.  She  stated  that  she  left  her  hus- 
band voluntarily,  in  December,  1872,  ostensibly  for  the  purpose  of 
recruiting  her  health ;  that  her  husband  was  opposed  to  her  leaving,  and 
told  her  if  she  did  go,  not  to  return.  The  parties  had  been  married  sev- 
eral years,  and  had  two  children,  one  of  twelve  years  old,  and  the  other 
an  infant,  about  a  month  old.  They  had  resided  most  of  the  time  in 
the  house  with  the  parents  of  the  husband,  upon  a  large  farm,  but  at 
the  time  of  her  leaving,  they  were  living  in  a  hotel,  a  few  rods  distant, 
kept  by  the  husband,  but  which  was  soon  after  rented,  and  the  husband 
returned  to  reside  with  his  father  and  mother.  It  is  not  claimed  that 
the  husband  turned  away  his  wife,  and  I  do  not  regard  it  material  to 
inquire  into  their  relative  positions  prior  to  the  conviction.  It  appears 
tiiat  at  the  time  of  the  execution  of  the  bond  they  were  living  separate 
and  apart,  and  it  may  be  assumed  that  the  correctness  of  the  convic* 
tion  can  not  be  attacked  in  this  action  upon  the  merits. 

But  the  conviction  is  not  evidence  of  a  subsequent  breach  of  the  con- 
dition of  the  recognizance.  It  is  undisputed  that  on  the  day  the  recog- 
nizance was  executed  the  husband  offered  to  take  the  wife  and  children 
to  his  father's  hoilse  and  support  them  there  as  they  had  been  supported, 
occupying  a  separate  portion  of  the  house,  and  a  brief  correspondence 
soon  after  corroborates  the  oral  evidence.  The  bond  was  given  March 
6, 1873,  and  on  the  25th  of  March  the  wife  wrote  to  defendant  as  fol- 
lows '*  I  want  yon  to  come  inunediately,  or  send  some  one  with  means 
to  pay  for  my  support,  and  the  support  of  your  little  children  from 

lp.888. 
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March  6th  up  to  the  present  time,  or  I  shall  prosecute  the  bail  bonds," 
to  which  he  made  the  following  answer,  on  the  29th  and  delivered  it  to 
her  in  person :  ^'  I  am,  and  at  all  times  have  been,  ready  and  willing  to 
support  you  at  home,  but  not  while  you  are  absent  therefrom  against 
my  wishes  and  consent."  She  declined  to  go  with  him,  or  to  allow  him 
to  take  the  children,  and  the  reason  she  gave  was  that  she  would  not 
live  in  the  house  with  his  parents.  She  testified,  '^  I  declined  to  go  to 
the  house  with  his  father  and  mother.  I  would  not  live  in  the  family 
with  them."  She  further  testified,  *'  I  stated  further  in  this  conversa- 
tion that  it  was  not  a  suitable  place,  because  his  father  was  intemper- 
ate, and  very  abusive ;  he  abused  everybody  in  the  house  I  told  him 
it  was  not  a  proper  place  to  take  me  and  the  children.  I  don't  remem- 
ber that  I  did  state  anything  why  it  was  not  proper." 

This  is  the  substance  of  the  evidence  given  on  the  part  of  the  prose- 
cution to  establish  a  breach  of  the  recognizance,  and  it  is  manifest  that 
it  falls  far  short  of  being  sufficient.  There  was  no  pretense  in  this  evi- 
dence that  the  apartments  were  not  comfortable,  and  the  offered  support 
proper  and  suitable.  It  appeared  that  the  defendant  was  an  only  son ; 
that  the  father  or  mother  owned  the  farm  of  two  hundred  and  seventy- 
five  acres ;  that  the  house  was  large,  and  no  other  occupants  but  the 
parents  and  hired  help,  and  that  defendant'had  no  other  house,  and  was 
not  worth  any  property  of  his  own. 

Nor  was  it  claimed  before  the  motion  for  a  non-suit  was  made  that 
the  wife  had  been  cruelly  treated,  or  that  her  health  or  life  was  in  dan- 
ger from  personal  violence. 

The  reason  {or  declining,  in  effect,  was,  that  the  parents  were  dis- 
agreeable, and  the  father  intemperate  and  abusive.  I  assume,  what  is 
fairly  inferable  from  her  evidence,  that  the  residence  in  the  same  house 
with  the  parents  was  unpleasant,  and  we  may  assume  further  that  they 
and  the  husband  were  in  fault.  But  this  does  not  establish  that  the 
husband  refused  or  neglected  to  maintain  his  wife.  The  statute  is  not 
a  substitute  for  an  action  of  divorce,  it  was  not  designed  to  settle 
marital  controversies,  nor  to  furnish  relief  for  violations  of  marital 
obligations,  except  in  the  single  particular  of  requiring  a  support  or 
maintenance. 

The  statute  is  summary  and  highly  penal,  and  must  be  strictly  con- 
strued. The  defendant  is  charged  with  neglecting  to  support  his  wife. 
Does  he  neglect,  when  he  offers  to  support  her,  and  no  question  is  made 
of  the  good  faith  of  the  offer?  As  well  might  it  be  said  that  he  neg- 
lected to  support  his  wife  if  she  had  returned  with  him,  because  her 
surroundings  were  disagreeable.  A  husband  can  not  be  made  a  vagrant 
and  a  disorderly  person,  and  held  amenable  to  this  statute  by  not  com- 
plying with  any  condition  in  respect  to  support  which  the  wife  may 
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Bee  fit  to  impose,  nor  is  it  proper  to  refer  the  reasonableness  of  the 
conditions  to  the  decision  of  a  jnry.  She  exacted,  in  this  instance',  a 
separate  house.  Why  might  she  not  a  particniar  kind  of  a  house  in  a 
particular  neighborhood,  or  impose  other  conditions?  The  husband 
has  a  right  to  select  his  own  residence,  and  the  support  which  this  stat- 
ute was  intended  to  secure  is,  the  necessaries  of  life,  or  such  as  the 
parties  haye  been  accustomed  to,  and  the  husband  is  able  to  provide. 

The  plaintiffs  were  bound  at  least  to  establish  such  a  case  as  would 
oitiile  a  third  person  to  recover  against  the  husband  for  necessaries 
famished  the  wife. 

The  role  in  such  cases  is,  that  during  cohabitation  the  assent  of  the 
husband  is  presumed,  but  if  they  are  living  apart  the  burden  is  upon  the 
person  famishing  the  necessaries  to  show  that  the  circumstances  are  such 
ss  to  render  the  husband  liable.^    The  case  stands  as  though  the  wife 
hid  Tolantarily  separated  from  the  husband.    Whatever  force  may  be 
given  to  the  conviction  when  the  husband  made  the  offer  to  support  her, 
the  question  is,  making  the  liability  of  the  husband  to  a  third  person  for 
neeessaries  furnished,  which  is  the  most  favorable  view  for  the  plaintiff, 
the  test,  whether  the  wife  was  justified  in  refusing  to  return,  or,  in  other 
words,  whether  she  would  have  been  justified  in  leaving  her  husband. 
Mr.  Bishop,  in  his  work  before  quoted,  after  reviewing  the  authorities, 
says:  *^  The  true  view  of  this  matter  plainly  is,  that  when  the  wife  is 
away  without  the  husband's  consent  he  is  not  to  be  charged  with  neces- 
saries famished  her,  unless  he  has  committed  acts  justifying  a  suit 
against  him  for  divorce,  either  a  divorce  from  the  bond  of  matrimony, 
or  from  bed  and  board."    In  Blowers  v.  Sturtevantj^  it  was  proved  that 
the  husband  had  used  violence  toward  his  wife  on  an  occasion  five 
months  before  their  separation,  and  there  had  been  other  difficulties  and 
quarrels,  but  when  she  left  his  house  it  was  not  from  any  apprehension 
of  ill-treatment,  but  in  order  to  make  a  visit,  and  she  refused  to  return 
unless  his  relatives  who  lived  with  him  would  go  away,  and  it  was  held 
tiiat  he  was  not  liable  for  her  board  furnished  by  her  father  during  such 
separation.     Bronson,'J.,  in  delivering  the  opinion,  after  properly  dis- 
approving of  Harwood  v.  Heffer^^  where  the  husband  brought  a  profli- 
gate woman  into  the  house  and  placed  her  at  the  head  of  the  table,  said : 
'*  But  still,  when  there  is  no  such  gross  indecency  on  the  part  of  the 
husband,  all  the  cases  agree  that  there  must  be  just  ground  for  appre- 
hending personal  violence  before  the  wife  can  voluntarily  go  away  and 
diarge  the  husband  with  her  support."    At  the  time  the  motion  for  a 
non-suit  was  made  there  was  no  evidence  that  the  wife  was  in  danger  of 

1  U  I.  R.  S81 ;  Bio  wen  v.  SturteTftiik,  4  Den.  t  4  Denio,  46. 
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personal  injary,  or  that  she  apprehended  any.  The  most  that  can  De 
said  is  that  the  presence  of  the  parents  rendered  her  home  unpleasant, 
and  the  habits  of  the  father  were  objectionable. 

There  is  no  authority  for  holding  that  these  facts  are  sufficient  to 
entitle  the  wife  to  a  divorce  or  separation  from  bed  and  board,  and  the 
motion  for  a  non-suit  should  have  been  granted,  and  for  this  error  a  new 
trial  must  be  awarded.  It  is  proper  to  say  that  subsequently,  in  the 
course  of  the  trial,  the  wife  gave  some  additional  testimony  upon  this 
point.  She  testified  that  she  did  apprehend  personal  injury,  and  that 
she  was  afraid  of  her  life.  She  specified  one  occasion  when  the  father 
threatened  to  strike  her  with  a  chair,  but  she  remained  there  five  years 
afterwards,  and  it  is  clear  that  she  did  not  leave  or  remain  away  on 
that  account.  It  is  a  noticeable  feature  of  the  evidence,  that  no  charge 
of  personal  violence  or  threats,  or  even  abuse,  is  specified  against  the 
hasband,  nor  that  the  husband  was  unable  or  unwilling  to  protect  his 
wife  from  any  apprehended  violence,  real  or  fancied,  of  the  father. 
She  testified,  ^'  the  true  difiSculty  between  he  and  I  was  not  that  I  didn't 
like  him,  that  he  was  disagreeable,  that  our  tastes  were  not  similar ;  I 
liked  him  when  be  behaved  himself.'' 

It  is  not  stated  wherein  he  misbehaved.  Although  afraid  of  her  life, 
she  said  she  was  willing  to  live  with  her  husband  separate  from  his 
parents,  and  as  to  the  father,  she  stated  that  when  he  was  sober,  *'  the 
old  gentleman  and  I  got  along  well  enough."  There  was  an  attempt  to 
prove  improper  relations  between  the  defendant  and  a  hired  girl,  but  it 
failed.  It  seems  that  at  some  period  a  girl  who  was  a  relative  of  the 
husband  worked  there,  and  all  that  was  proved  tending  to  show  improper 
intimacy  was  that  they  slept  upstairs,  and  the  old  people  below ;  but  it 
does  not  appear  that  they  occupied  the  same  apartments,  nor  was  there 
any  evidence  of  any  improper  acts  between  them.  I  do  not  think  that 
all  the  evidence  contained  in  the  record  would  be  sufficient  to  entitle 
the  wife  to  a  decree  of  divorce  of  any  kind. 

There  must  be  apprehension  of  personal  violence,  and  it  must  be 
reasonable  and  substantial,  and  based  upon  sufficient  facts  to  enable  the 
court  to  see  that  it  is  well  founded.  In  England  the  rule  of  liability) 
under  a  similar  statute,  seems  to  be  more  restricted  than  the  test  above 
indicated. 

In  Flanagan  v.  Overseers  of  the  Poor^^  it  was  held  that  ill-usage  suf- 
ficient to  justify  the  wife  in  refbsing  to  live  with  the  husband  was  not 
sufficient  to  charge  the  husband  under  the  statute,  when  he  offered  to 
take  the  wife  home  and  support  her.  Lord  Campbell,  C.  J.,  assumed 
that  the  circumstances  were  sufficient  to  entitle  the  wife  to  a  decree  of 
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separation  and  sufficient  to  enable  her  to  pledge  his  credit  for  necessa- 
ries, and  jet  inasmuch  as  he  offered  to  support  her,  he  could  not,  under 
Hie  statute,  be  conyicted  of  refusing  or  neglecting  to  support  her.  He 
said :  "But  the  magistrates  appear  to  havd  supposed  that  because  the 
wife  might  have  reasonable  ground  for  not  going  home  to  her  husband, 
he  was  guilty  of  refusing  to  mainthin  her.  Can  he  be  said  to  have  will- 
fully refused  or  neglected  to  maintain?  I  think  not,  and  I  am  of  opin- 
ion that  no  past  cruelty  could  Justify  the  magistrates  in  coming  to  such 
a  conclusion."  Wightman,  J. ,  said :  "This  is  clearly  an  attempt  to 
enforce  a  separate  maintenance  in  a  case  where  the  husband  does  not 
refuse  to  maintain  his  wife,  but  is  always  ready  to  receive  her.  The 
magistrates  consider  that  the  wife,  on  account  of  the  apprehended  ill- 
usage,  is  not  bound  to  go  and  live  with  the  husband,  but  that  is  very 
different  from  a  refusal  by  him  to  maintain  her." 

If  a  wife  has  legal  grounds  for  divorce,  that  remedy  affords  ample 
opportunities  to  secure  provision  for  support,  and  should  be  pursued. 
This  sanunary  statute  was  designed  to  enforce  actual  physical  8uppo]:jk 
only,  not  to  interfere  with  marital  relations,  and  when  such  support  is 
tendered  there  is  much  force  in  the  position  that  the  husband  can  not 
be  convicted  in  this  qtiaav-ctiminal  proceeding  for  refusing  or  neglecting 
to  furnish  it.  There  may  be,  doubtless,  circumstances  when  the  wife 
would  be  justified  in  refusing  to  go  with  the  husband,  and  yet  they 
would  not  be  sufficient  to  entitle  her  to  a  divorce.  The  instances  cited 
by  the  learned  judge  in  his  charge,  supposing  the  husband  offered  to 
support  bis  wife  in  a  den  of  thieves  or  at  a  house  of  ill-fame,  all  would 
agree  that  not  only  would  the  wife  be  justified,  but  it  would  be  her  duty 
to  refuse  to  go  to  such  a  place,  and  such  offers  of  support  might  not  be 
a  defence  under  the  statute.  If  so,  it  would  be  upon  the  ground,  I 
apprehend,  that  this  would  not  constitute  an  offer  of  support  at  all 
within  any  recognized  legal  or  moral  rule. 

Such  offers  would  be  regarded  as  a  fraudulent  attempt  to  evade  the 
requirement  of  the  statute.  They  are  very  different  from  the  oif ers  of 
sopport  made  in  this  case,  and  to  leave  to  a  jury  in  such  a  case  to  deter- 
mine whether  it  was  reasonable  to  refuse  to  accept  the  support  tendered, 
would  greatly  enlarge  the  provision  of  the  statute,  from  what  was  in- 
tended, and  would  be  as  unwise  and  dangerous  as  it  is  unprecedented. 
Suppose  the  husband  had  committed  adultery,  and  the  wife  was  entitled 
to  an  absolute  divorce.  She  would  have  the  right  to  remain  away,  and 
institute  legal  proceedings  for  a  divorce,  in  which  she  might  obtain  both 
temporary  and  permanent  support,  but  if  the  husband  offered  to  sup- 
port her,  would  he  be  liable  under  the  statute?    I  think  not. 

It  would  follow  that  a  reasonable  excuse  may  exist  for  not  going 
borne  with  the  husband  on  request,  and  yet  he  be  not  amenable  to  this 
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statute.     The  law  in  such  a  case  has  provided  a  more  appropriate 
remedy,  but  it  is  unnecessary  to  pass  upon  the  question  definitely. 

In  this  case,  under  the  most  favorable  test,  no  breach  was  established. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent. 

Judgment  reversed. 


ABANDONMENT  OF  WIFE. 

People  v.  Naehr. 

[1  N.  Y.  Crlm.  Rep.  618.] 
In  the  Supreme  Court  of  New  Tork^  September,  1883. 

11  The  Statute  as  to  Abandoning  a  Wife  does  not  apply  where  a  wife  oapricionBly  and 
without  cause,  refuses  to  accept  roasonsble  proyision  for  her  support,  at  the  place  the 
huBband  may  have  seleoted,  even  though  she  is  liable  to  becoine  a  public  burden. 

S.  Thooffh  the  wife  ia  Untitled  to  Beaeonable  Support  by  the  husband,  he  has  the 
right  to  determine  the  place  and  style  of  liTing,  and  it  Is  only  when  he  neglects  or  re- 
fuses to  properly  provide  for,  or  maltreats  her,  or  is  guilty  ef  infidelity  to  her  that  she 
is  justified  in  refusing  her  submission  to  his  reasonable  requirements  in  regard  thereto. 

Writ  of  certiorari  to  Charles  Naehr,  Esq.,  a  police  justice  of  the  city 
of  Brooklyn,  to  review  the  proceedings  upon  the  conviction  of  one  Ed- 
ward N.  Douglass,  as  a  disorderly  person,  under  Laws  1870,^  and  Laws 
1882,^  in  that  he  had  abandoned  his  wife,  and  neglected  to  support  her 
according  to  his  means. 

The  facts  appear  in  the  opinion. 

Charles  J.  Patterson,  for  appellant.  I.  In  order  to  convict  the  rela- 
tor it  was  necessary  to  prove  both  that  he  had  abandoned  his  wife  and 
that  he  had  neglected  to  support  her  according  to  his  means.  The  lan- 
guage of  the  act  is  a  follows:  '^  Sec.  1.  All  persons  who  abandon  or 
threaten  to  run  away  and  leave  their  wives  and  children,  or  either  of 
them,  without  adequate  support,  a  burden  on  the  public,  or  who  shall 
leave  them  in  danger  of  becoming  a  burden  on  the  public,  or  who  shaU 
neglect  to  provide  for  them  according  to  their  m^ans,  shaU,**  etc. 

The  words  in  italics  were  added  by  the  amendment  of  1882.  Under 
this  statute  an  abandonment,  actual  or  threatened,  is  an  essential  ele- 
ment of  the  offense  in  either  case  mentioned.  The  title  of  the  act  shows 
that  abandonment  is  an  essential  element  of  the  offense,  for  it  is  *'  an 
act  in  relation  to  persons  who  abandon  or  threaten  to  abandon  their 
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families/'  etc.  The  only  purpose  of  the  amendment  of  1882  was  to 
obviate  the  decisions  of  this  court,  in  which  it  was  held  that  it  was 
necessary  that  the  wife  should  actually  become  a  burden  on  the  public 
before  the  offense  was  complete.^ 

II.  Under  this  statute,  it  is  essential  to  a  conviction  that  the  act  of 
abandoning  or  leaving  the  family  shall  take  place  within  the  county  of 
Kings.  It  is  not  enough  that  the  abandonment  take  place  in  another 
locality,  and  the  parties  afterward  come  and  reside  in  the  county.^ 

I£L  This  court  has  uniformly  held  that  these  proceedings  can  not 
he  maintained  where  the  wife  is  unwilling  to  return  to  her  husband  and 
live  with  him.^ 

lY.  The  proceeding  before  the  magistrate  was  simply  ah  effort  on 
ber  part  to  gain  the  benefits  of  a  hmited  divorce  and  alimony  without 
the  customary  proceeding  to  that  end. 

A.  Sims,  Jr.y  for  respondent. 

Pbatt,  J.  The  relator  has  been  adjudged  a  disorderly  person,  in 
that  he  abandoned,  neglected  and  refused  to  support  his  wife,  within 
the  meaning  of  chapter  895,^  and  as  amended  by  chapter  171.^ 
This  statute  relates  to  the  coimty  of  Sngs.  Its  material  provi* 
sions  are  as  follows:  *'A11  persons  who  abandon  or  threaten  to 
ran  away  and  leave  their  wives  and  children,  or  either  of  them, 
without  adequate  support,  a  bm*den  on  the  public,  or  who  shall 
leave  them  in  danger  of  becoming  a  burden  on  the  public,  or  who  shall 
neglect  to  provide  for  them  according  to  their  means,  against  whom  a 
warrant  shall  be  issued  upon  a  complaint  made  upon  oath  to  any  justice 
of  the  peace  or  police  justice  in  the  county  of  Kings,  shall  be  brought 
before  the  justice  of  the  peace  or  police  justice  who  issued  said  warrant, 
and  if  it  shall  appear  by  the  confession  of  the  offender  or  by  competent 
testimony  that  the  person  so  charged  is  guilty,  the  justice  of  the  peace 
or  police  justice  before  whom  the  said  offender  is  brought  shall  make  an 
order  in  which  he  shall  specify  the  sum  of  money  to  be  paid  weekly  by 
said  person  for  the  support  of  the  wife  or  children,  or  either," 

It  seems  that  while  the  relator  and  his  wife  were  living  together  in 
New  York  city  a  quarrel  arose,  and  that  she  left  him,  and  came  to  re- 
side with  their  daughter,  in  Brooklyn,  where  she  has  ever  since  lived. 
He  remained  in  New  York  for  a  time,  and  then  went  to  New  Jersey. 
He  contributed  for  her  support  to  some  extent  from  time  to  time,  and 
finaUy  came  to  Brooklyn,  where  he  now  resides.  She  at  last  complained 
to  the  commissioners  of  charities,  one  of  whom  presented  this  charge 
against  the  relator. 

1  fiaynav.  People,  14  Him,  181;  People  ex         >  People  ez  reL  Kehlbeck  v.  Walsh,  XI 
rel.  Kehlbeck  «.  Walsh,  11  Id,  292.  Han,  992 ;  People  v.  Bayne,  14  /d.  181. 

s  Bayne  v.  People,  U  Hub,  181.  «  Laws  of  1870. 

*  Laws  of  1882. 
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The  judgment  recites  that  the  conviction  was  in  part  npon  bis  own 
confession  as  well  as  upon  the  evidence,  but  the  proceedings  upon  the 
trial  are  all  returned  under  the  certiorari^  and  the  question  arises 
whether  or  not  this  charge  was  fairly  established  by  the  proofs. 

It  is  obvious  that  the  wife  had  the  opinion  that  the  relator  had  been 
unfaithful  to  her,  and  that  she  had  determined  to  live  with  him  no 
more.  Before  leaving  New  York  he  offered  to  provide  a  separate  house  for 
her  in  the  city,  but  this  she  refused.  The  extent  of  the  relator's  means 
was  not  very  clearly  shown,  but  he  had  offered  to  do  something  by 
way  of  contributing  to  her  support  after  he  came  to  live  in  Brooklyn. 

The  determination  of  the  questions  of  fact  raised  by  the  relator  in- 
volves a  careful  consideration  of  the  object  of  the  statute,  and  the 
nature  and  degree  of  proof  required  in  the  proceedings  under  it.     The 
statute  was  designed  to  protect  the  public  against  the  burden  of  sup- 
porting wives  and  children  when  their  husband,  without  just  cause, 
neglected  or  refused  to  perform  their  legal  obligations  in  that  regard. 
It  was  not  intended  to  give  the  wife  any  new  remedy,  either  directly 
or  indireetiy.^    Interpreted  literally,  it  might  seem  to  warrant  a  con- 
viction when  the  husband,  possessed  of  proper  means,  for  any  cause 
refused  to  support  his  wife.    We  do  not  think,  however,  such  could 
have  been  the  legislative  intent.     It  authorizes  a  criminal  proceeding, 
and  declares  that  to  be  a  crime  which  was  not  theretofore  punishable  as 
an  offense.     It  must  therefore  be  strictly  construed  with  reference  to 
the  object  in  view  and  the  general  policy  of  the  law  existing  at  the 
time  it  was  passed.     We  do  not  think  it  imposed  any  new  duly  upon  a 
husband  toward  his  wife.     It  simply  declares  that  unreasonable  neglect, 
or  refusal  to  perform  certain  existing  obligations,  in  cases  when  such 
conduct  will  result  in  imposing  a  burden  upon  the  public,  shall  be  pun- 
ishable as  a  crime.    Any  other  view  would  result  in  a  most  serious  dis- 
turbance of  the  reciprocal  rights  and  duties  which  are  founded  upon 
the  marital  relation. 

The  wife  is  entitled  to  reasonable  support  by  the  husband.  It  is 
her  duty  as  well  as  right  to  live  with  him  in  such  proper  place  as  he 
provides.  He  is  entitied  to  determine  not  only  the  place,  but  their 
style  of  living,  and  it  is  her  plain  duty  to  follow  him  wherever  his  in- 
terest, necessity,  or  reasonable  wish,  may  lead.  It  is  only  when  he 
neglects  or  refuses  to  properly  provide,  or  maltreats  her,  or  is  guilty  of 
infidelity  to  her,  that  she  is  justified  in  refusing  her  submission  to  his 
reasonable  requirement  in  this  respect. 

Then,  as  general  fundamental  rules,  they  are  of  such  importance  to 
the  public  weal  that  courts  will  most  jealously  guard  and  enforce  them 
and  every  new  piece  of  legislation  affecting  them  has  always  received 

1  Bayne  v  People,  U  Hon,  18L 
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strict  coiistraction,  even  as  between  the  parties  directly  interested.  It 
is  our  daty  to  construe  this  act  in  aid  rather  than  in  hostility  to  these 
rules.  In  this  view,  it  is  difficult  to  find  in  this  act  anything  more  than 
authority  for  a  criminal  proceeding  against  the  husband  who  so  unrea- 
sonably neglects  or  refuses  to  perform  existing  legal  obligations  towards 
his  wife  that  she  has  become  or  is  likely  to  become  a  public  burden. 
Neither  was  this  statute  intended  to  apply  to  a  case  where  a  wife  capri* 
dously  and  without  cause  refuses  to  accept  reasonable  provision  for 
her  support  at  the  place  which  the  husband  may  have  selected,  even 
though  she  is  liable  to  become  a  public  burden. 

The  questions  here  must  be  tested,  not  alone  by  the  measure  of  the 
relator's  pecuniary  ability,  but  by  the  conduct  of  the  wife  and  his  dis- 
position to  recognize  his  pecuniary  obligations  to  her.  Is  her  want  of 
sapport  due  to  his  refusal  to  provide  for  her,  or  to  her  unwillingness  to 
perform  the  duties  of  a  wife  and  live  with  him?  She  testified  that  she 
was  nnwilling  to  live  with  him.  This  refusal  was  not  Justified  by  any 
legal  proof  in  the  case  of  infidelity  or  cruelty  upon  his  part.  If  there  is 
any  foundation  for  the  suggestion  that  relator  has  committed  adultery, 
the  wife  has  an  ample  remedy  in  a  suit  for  divorce  and  alimony. 

When  we  look  into  the  case  for  proof  of  a  refusal  to  provide,  we  find 
nothing  but  an  original  demand  for  a  separate  maintenance  on  the  part 
of  the  wife.  This  part  of  the  case  is  bare  of  that  certainty  of  demon- 
stration that  overcomes  all  reasonable  doubt — which  distinguishes  the 
criminal  from  a  civil  proceeding. 

A  careful  reading  of  the  case  can  not  fail  to  impress  upon  the  mind 
the  belief  that  the  conviction  was  obtained  through  an  erroneous  view  of 
the  object  and  scope  of  the  statute.  According  to  our  view  of  the 
statute,  there  is  an  utter  failure  to  make  out  a  case  to*  warrant  a  convic- 
tion of  the  offense  charged. 

The  judgment  should  be  reversed. 

Babkabd,  p.  J.,  and  Dtxman,  J.,  concur. 


CONCEALING  PBEQNANCY,  AND  BIBTH  OF  CHILD. 

State  v.  Conoveb. 

[4  Crim.  L.  Mag.  2S8.] 

h  Ae  Mercer  County  (N.  J.)  Court  of  Quarter  Seaeiana^  November ^ 

1882. 

▲  Cblld  which  wcmld  Hav«  B«en  a  bastard,  wa^  found  aboat  six  weeks  after  its  birth 
lyfiiC  dead  at  the  bottom  of  a  privy  belonging  to  a  dwelling-house  where  its  mother,  the 
prisoner,  had  been  a  senrant.  She  proved  that  several  months  previously  she  had  In- 
formed her  mother  and  her  paramour  of  her  pregnanoy.   She  alao  teatUed  that  while 
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sitting  in  the  privy  tlio  clilld  came  from  her  involnntsrily,  and  dropped  Into  the  -malt 
below;  and  that  as  it  made  no  stir  or  outcry,  she  supposed  it  was  dead,  and  conse- 
quently told  no  one  of  its  birth.  Meld,  that  prisoner  was  not  guilty  of  concealing  her 
pregnancy  and  the  birth  of  her  child,  nor  guilty  of  concealing  its  deatli. 

For  the  State,  Mercer  Beaaley,  Jr.  For  the  defendant,  John  F, 
Hageman^  Sr. 

Opinion  by  Stewart^  P.  J. 

The  defendant,  having  waived  a  juiy,  was  tried  before  the  court  on 
two  allegations,  one  for  having  concealed  her  pregnancy  and  the  birth 
of  her  child,  and  the  other  for  having  concealed  the  death  of  her  child, 
under  section  83  of  the  crimes  act,^  as  follows :  — 

*'  Whereas,  many  lewd  and  dissolute  women,  being  pregnant  with 
bastard  children,  but  regardless  of  natural  affection,  or  to  avoid  shame 
or  escape  punishment,  conceal  their  pregnancy  and  the  birth  of  such 
children,  whereby  many  of  them  perish  for  want  of  the  usual  and  neces- 
sary aid  and  assistance,  and  also  conceal  the  death  of  such  children,  so 
that  it  can  not  be  known  whether  they  were  murdered  or  not,  therefore, 
if  any  woman  shall  conceal  her  pregnancy  and  shall  willingly  and  of 
purpose  be  delivered  in  secret  by  herself  of  any  issue  of  her  body,  male 
or  female,  which  shall  by  law  be  a  bastard,  every  such  woman  so  of* 
fending  shall  be  adjudged  to  be  guilty  or  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  at  hard  labor  not  exceeding  four  months, 
or  both ;  and  if  any  woman  shall  endeavor  privately,  by  drowning  or 
secret  burying,  or  in  any  other  way,  either  by  herself  or  the  procure- 
ment of  others,  to  conceal  the  death  of  any  such  issue  of  her  body, 
which,  if  it  were  born  alive,  would  by  law  be  a  bastard,  so  that  it  may 
not  come  to  light  whether  it  was  born  alive  or  not,  or  whether  it  were 
murdered  or  not,  then  in  every  such  case  the  woman  so  offending,  her 
aiders,  abettors,  counselors  and  procurers  shall  be  adjudged  to  be  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  two  hundred  dollars,  or  by  imprisonment  at  hard  labor, 
not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court  before 
whom  such  conviction  shall  be  had/' 

The  statute  is  copied  verhaJbim  trom  Paton,*  passed  in  1796. 

This  section  is  taken  from  21  Jacob  I.' 

*'  Whereas,  many  lewd  women  that  have  been  delivered  of  bastard 
children,  to  avoid  their  shame  and  escape  punishment,  do  secretly  buiy 
or  conceal  the  death  of  their  children,  and  after,  if  the  child  be  found 
dead,  the  said  women  do  allege  that  the  said  child  was  bom  dead, 
whereas,  it  falleth  out  sometimes  (although  hardly  it  is  to  be  proved) 

IRev.,  p.  841  «ch.t7. 
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that  the  said  child  or  children  were  murthered  by  the  said  women  their 
Jewd  mothers,  or  by  their  assent  or  procurement.  For  the  preventing 
thereof  of  this  great  mischief,  be  it  enacted  by  the  authority  of  this 
present  Parliament,  that  if  any  woman,  after  one  month  next  ensuing 
the  end  of  this  session  of  ParUament,  be  delivered  of  any  issue  of  her 
body,  male  or  female,  which  being  bom  alive  should,  by  the  laws  of 
this  realm,  be  a  bastard,  and  that  she  endeavor  privately,  either  by 
drowning  or  secret  burying  thereof,  or  any  way,  either  by  herself 
or  the  procuring  of  others  so  to  conceal  the  death  thereof,  as  that 
it  may  not  come  to  light  whether  it  was  bom  alive  or  not,  but  be  con- 
cealed ;  in  every  such  case  the  said  mother  so  offending  shall  suffer 
death  as  in  case  of  murther,  except  such  mother  can  make  proof,  by  one 
witness  at  the  least,  that  the  child  (whose  death  was  by  her  so  intended 
u>  be  concealed)  was  bom  dead,  (2)  and  this  act  to  continue  until  the 
end  of  the  first  session  of  the  next  Parliament."  ^ 

This  act  was  modified  by  43  George  lU.^ 

"And  whereas,  doubts  have  been  entertainea  respecting  the  true  sense 
md  meaning  of  a  certain  act  of  Parliament,  made  in  England  in  the 
twenty-first  year  of  the  reign  of  his  late  Majesty,  King  James  I.,  en- 
titled an  act  to  prevent  the  destroying  and  murthering  of  bastard  chil- 
dren, and  of  a  certain  other  act  of  Parliament,  made  in  Ireland  in  the 
sixth  year  of  the  reign  of  her  late  Majesty,  Queen  Anne,  also  intituled, 
an  act  to  prevent  the  destroying  and  murthering  of  bastard  children ; 
and  the  same  have  been  found  in  sundry  cases,  difficult  and  inconve- 
nient to  be  put  in  practice ;  for  remedy  whereof,  be  it  enacted  by  the 
authority  aforesaid,  that  from  and  after  the  first  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  three,  the  said  two 
several  acts,  and  everything  therein  contained  shall  be,  and  the  same 
are  hereby  repealed,  and  that  from  and  after  the  said  first  day  of  July, 
in  the  said  year  of  our  Lord  one  thousand  eight  hundred  and  three,  the 
trials  in  England  and  Ireland,  respectively,  of  women  charged  with  the 
murder,  of  any  issue  of  their  bodies,  male  or  female,  which  being  bom 
ilive  would  by  law  be  bastards,  shall  pfoceed  and  be  governed  by  such 
and  the  like  rules  of  evidence  and  the  presumptions  as  are  by  law  used 
and  allowed  to  take  place  in  respect  to  other  trials  for  murder,  and  as  if 
the  said  two  several  acts  had  never  been  made. 

Provided  always,  and  be  U  enacted,  that  it  shall  and  may  be  lawful 
tor  the  jury  by  whose  verdict  any  prisoner  charged  with  such  murder 
as  aforesaid  shall  be  acquitted,  to  find,  in  case  it  shall  appear  in  evi- 
dence that  the  prisoner  was  delivered  of  issue  of  her  body,  male  or 

1 8  Car.  L,  ch.  14,  oontlnaed  antil  the  end  *  oh.  68,  seoe.  8, 4. 

of  the  llrst  KMion  of  the  next  Parliament 
ana  fnther  eonfilniied  by  16  Car.  I.,  eh.  4. 
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female,  which  if  were  born  alive  would  have  been  bastard,  and  that 
she  did,  by  secret  burying  or  otherwise,  endeavor  to  conceal  the  birth 
thereof,  and  thereupon  it  shall  be  lawful  for  the  court  before  which  such 
prisoner  shall  have  been  tried,  to  adjudge  that  such  prisoner  shall  be 
committed  in  common  gaol  or  house  of  correction  for  any  time  not  ex- 
ceeding two  years." 

This  act  was  further  changed  by  9  George  IV.^ 

''That  if  any  woman  shall  be  delivered  of  a  child,  and  shall,  by 
secret  burying,  or  otherwise  disposing  of  the  dead  body  of  the  said 
child  endeavor  to  conceal  the  birth  thereof,  every  such  offender  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable 
to  be  imprisoned,  with  or  without  hard  labor,  in  the  common  gaol  or 
house  of  correction,  for  any  term  not  exceeding  two  years,  and  it  shall 
not  be  necessary  to  prove  whether  the  child  died  before,  at,  or  after  its 
birth ;  provided  always,  that  if  any  woman  tried  for  the  murder  of  her 
child  shall  be  acquitted  thereof ,  it  shall  be  lawful  for  the  jury  by  whose 
verdict  she  shall  be  acquitted,  to  find,  in  case  it  shall  so  appear  in  evi- 
dence that  she  was  delivered  of  a  child,  and  that  she  did,  by  secret 
burying  or  otherwise  disposing  of  the  dead  body  of  such  child,  endea- 
vor to  conceal  the  birth  thereof,  and  thereupon  the  court  may  pass 
such  sentence  as  if  she  had  been  convicted  upon  on  indictment  for  the 
concealment  of  the  birth." 

This  act  was  again  altered  by  24  and  25  Victoria.^ 

The  facts,  as  proved  on  the  trial,  were  that  the  defendant  was  a  ser* 
vant,  and  was  pregnant  of  a  chUd,  ''which  if  it  were  bom  alive, 
would,  by  law,  be  a  bastard;"  that  she  had  informed  her  mother 
and  her  paramour  of  her  pregnancy,  and  her  mother  had  made  prepar- 
ations to  take  the  defendant  to  her  own  home  to  be  confined ;  that  when 
the  child  was  about  eight  months  old — on  September  12th,  1882  — 
the  defendant  had  been  engaged  in  washing,  in  the  ordinary  course  of 
her  employment,  and  feeling  the  preliminary  pains  of  labor  (she  had 
once  before  been  delivered  of  a  bastard),  informed  her  mistress  that 
she  felt  pain,  and  was  unable  to  go  on  with  her  work,  but  she  did  not 
tell  her  mistress  the  cause  of  her  pain,  and  being  very  corpulent,  her 
condition  was  not  readily  perceptible.  Her  mistress  gave  defendant 
'some  stimulant,  and  she  rested  on  her  bed  that  afternoon.  About 
three  o'clock,  she  went  out  to  the  privy,  a  short  distance  from  the  house, 
to  answer  a  call  of  nature,  and  returned  to  her  room,  where  she  re- 
mained in  her  bed  until  about  half  past  six,  when  she  was  called  again 
to  the  privy,  by  nature.  While  there  upon  the  seat,  the  pangs  of  labor 
became  so  violent,  and  she  was  so  weak,  that  she  was  unable  to  rise, 

1  ch.  81.  860.  li.  i  ch.  100,  8«e.  60. 
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and  was  deliyered  of  the  child,  which  dropped  down  into  the  privy. 
After  about  half  an  hour,  she  returned  to  the  house,  and  without  in- 
forming anybody  of  what  had  occurred,  stated  that  she  felt  worse,  and 
was  sent  in  a  carriage  to  her  mother's  house.  She  says  that  she  had 
not  felt  the  child  move  for  several  days  prior  to  her  delivery,  and,  sup- 
posing it  was  dead,  said  nothing  about  it.  The  child  was  discovered 
about  six  weeks  thereafter,  but  was  found,  on  a  post  mortem  examina- 
tion, to  be  so  far  decomposed  that  it  was  impossible  to  ascertain 
whether  it  had  ever  breathed  or  not.  The  written  examination  of  the 
defendant  was  taken  at  the  coroner's  inquest,  and  substantially  agreed 
with  her  testimony  at  the  trial.  She  admitted,  at  the  inquest,  the  facts 
as  hereinbefore  recited. 

The  statute  of  21  Jacob  I.,^  which  made  the  concealment  of  the  birth 
of  a  bastard  child  by  the  mother,  evidence  that  she  had  murdered  it,  has 
been  severely  reprobated  by  Starkie  and  other  text-writers,  as  '^  abom- 
inable and  sanguinary,"  and  also  by  humane  judges.^  And  it  was 
modified  in  this  respect  by  43  George  III.3 

The  inincipal  parts  of  these  English  statutes  have  been  re-enacted  in 
most  of  the  United  States,  with  some  inconsiderable  variations  in  the 
verbiage^  and  the  New  Jeresy  statute^  was  obviously  drawn  therefrom. 
To  sustain  the  first  allegation,  there  must  be  positive  proof,  not  only 
of  the  concealment  of  the  pregnancy  and  probable  evidence  of  the 
biith  of  the  issue  alive,^  but  also  that  the  defendant  *'  willingly  and  of 
purpose  was  delivered  in  secret  by  herself." 

Where  there  are  two  or  more  constitutent  parts  of  an  offense,  they 
must  all  be  esablished.^  If  the  family  of  the  defendant  was  aware  of 
her  pregnancy,  it  seems  there  can  be  no  conviction.^  But  it  is  a  ques- 
tion for  the  Jory.^ 

As  the  proof  in  this  case  does  not  sustain  the  conjunctive  require- 
ments of  the  statute,  the  defendant  should  be  acquitted  on  this  charge. 
As  to  the  second  aUegation,  that  the  defendant  concealed  the  death  of 
her  issue,  if  there  was  any  evidence  that  the  child  was  still-bom,  it 
has  been  held  that  the  offense  was  not  committed.'  And  the  indictment 
must  aver  the  concealment  of  the  death  of  the  child.^^    Although  it  is 
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unnecessary  to  set  out  by  what  means  or  by  what  acts  the  mother 
endeavored  to  conceal  the  death  of  the  infant.^ 

There  must  be  evidence  of  an  intent  to  conceal  the  death  of  the  child, 
and  if  that  be  shown  the  mother  is  guilty,  although  she  may  have  pre- 
viously allowed  the  birth  to  be  known  to  some  persons.' 

The  endeavor  to  conceal  the  death  must  be  made  secretly  or  pri- 
vately.8 

When  the  body  of  a  child  is  found  lying  on  the  soil,  immediately 
under  the  seat  of  a  privy,  it  is  a  question  of  fact  whether  it  was  thrown 
there  for  the  purpose  of  concealment,  or  whether  it  came  from  the 
mother  unawares  when  she  was  there  for  another  purpose ;  and  if  the 
latter,  the  mother  should  be  acquitted.^ 

The  statute  9  George  IV., ^  provides  th^Lt  ^*  if  any  woman  shall  be 
delivered  of  a  child,  and  shall,  by  secret  burying  or  otherwise  disposing 
of  the  dead  body  of  the  said  child,  endeavor  to  conceal  the  birth 
thereof,"  etc.,  she  shall  be  deemed  guilty.  A  child  was  found  lying 
dead  in  a  privy,  and  the  evidence  showed  that  the  mother  had  gone  to 
the  privy  for  another  purpose ;  thatthe  child  came  from  her  involun- 
tarily and  fell  into  the  soil  and  was  suffocated.  Hdd^  that  she  must  be 
acquitted,  notwithstanding  the  fact  that  she,  when  accused,  had  denied 
the  chad's  birth.« 

It  has  been  held  that  there  must  be  some  act  done  or  attempted  to  be 
done  endeavoring  to  dispose  of  the  body  after  the  death.  ^ 

Ordinarily,  mere  silence  is  not  concealment,  ^'  it  must  be  an  arrange- 
ment or  contrivance  to  prevent  subsequent  discoveiy,  and  must  be  of 
an  afllrmative  character."  ^ 

These  cases  control  the  construction  of  our  own  statute,  and  it  is 
enough  to  say  that  there  is  not  sufOicient  evidence  to  satisfy  the  court 
that  the  defendant ''  endeavored  privately,  by  drowning  or  secret  bury- 
ing, or  in  any  other  way,  either  by  herself  or  by  the  procurement  of 
others,  to  conceal  the  death  of  such  issue  of  her  body,"  to  justify 
her  conviction  of  the  offense  charged.  She  must  therefore  be  acquitted 
on  the  second  allegation. 
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NOTES. 

{  1.  AbortUm — Wonum  Must  be  "  Qnldk  with  Oblld."  —  A.t  common  law  it 
Is  not  a  crime  to  procure  an  abortion  with  the  consent  of  the  mother  when  she 
is  not  yet  qnlck  with  clilld.^ 
• 

§  2 Same — New  York  Statute. — And  the  same  is  held  under  the  New 

Toik  statute.* 

§3. Measlnirof  "Quicdewith  Oblld.— "Quick  with  child"  means  when 

the  woman  has  felt  the  child  move  within  her.' 

§4. Dead    FcBtoB. — It    is    not  abortion    to  attempt    to    expel  a 

fotns  which  has  so  lost  its  vitality  that  it  neyer  could  have  become  a  living 
chad.« 

§6.  ^-»  Intent  to  Prodnoe  ■saential.  —  The  intent  to  produce  abortion 
most  be  proved.  Therefore,  a  husband  who  beats  his  wife  whereby  she  mis- 
carries, is  not  guilty  of  abortion  if  he  did  not  intend  the  miscarriage  to  ber  the 
result  of  the  beating.^ 

{  6.  Wliat  is  not  a"NoxlouB  Thing." — A  small  quantity  of  savin,  not 
sofficient  to  do  more  than  produce  a  little  disturbance  in  the  stomach  is  not  a 
**  noxious  thing  "  within  the  English  statute  *  and  as  to  wliat  is  a  noxious  thing 
see,  also,  B.  v.  Isaacs  J 

§7. MaaalAOghter — Statutory  Orlme.  —  A   person   can  not  be  con* 

vlcted  of  manslaughter  in  attempting  an  abortion  (a  statutory  crime),  on  an 
Information  charging  simply  manslaughter.' 

I  8.  — — -  Neoeasity  to  Save  liU^ — Where  a  statute  makes  it  an  offense  to 
admlDister  anything  to  or  employ  any  means  on  a  pregnant  woman  to  procure 
her  miscarriage,  "  unless  the  same  is  necessary  to  preserve  her  life,"  and  a 
person  is  indicted  for  using  an  instrument  to  procure  a  miscarriage,  to  con- 
vict it  must  be  shown  not  only  that  the  use  of  the  instrument  was  not  necessaiy 
to  save  the  woman's  life  but  the  miscarriage  also.* 

{  9.  —Proof  Required. — The  proof  of  the  offense  must  be  clear,  and  an 
instmction  ttiat  if  the  pregnancy  and  time  and  place  of  the  crime  are  proved, 
and  it  is  shown  beyond  a  reasonable  doubt  that  the  prisoner  administered 
drugs  or  used  instruments  with  intent  to  produce  a  miscarriage  he  should  be 
convicted,  is  erroneous.^^ 

1  a«e  ante  Vol.  IIL,  Title,  Oonaent ;  Oom.  v.  *  Oom.  o.  Wood,  11  Gray,  86  (1858). 

Puter,  9  Mete  963;  State  v.  Cooper,  2  Zab.  *  Slattery  v.  People,  76  ill.  217  (1875). 

(X.  T.)  OS;  mtcheU  «.  Com.  78 Ey. 206  (1879) ;  •  R.  tr.  Perry,  2  Cox,  228  (1847). 

Com.  «r.  Bangs,  9  liass.  887  (1812) ;  Smith  v.  ^  9  Cox,  228  (1862). 

State,  88  Me.  48  (1861).  •  People  v.  Olmstoad,  30  Mich.  481. 

s  Etbbs  v.  People,  49  N.  T.  86  (1872).  *  Baasett  v.  State,  41  Ind.  808  (1872). 

•  B.  V.  PhiUlpa,  3  Camp.  77  (18U).  lo  state  v,  Stewart,  52  Iowa,  284  (1S79). 
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§  10.  Adultery  and  Fomioation — At  Oommon  Law. — Adultery,  fornica- 
tion and  such  offenses  were  not  indictable  at  common  law  by  the  criminal 
courts.^ 

§  11.  Livinflrln  Adultery  at  Oommon  Law. — Nor  is  living  openly  in  adul- 
tery indictable  as  a  nuisance  '  unless  committed  in  a  public  place  as  a  street  or 
highway.' 

§  12.  Fomioation  Defined.  —  "Fornication*'  Is  the  carnal  and  illicit  inter- 
course of  an  unmarried  person  with  the  opposite  sex.  It  is  impossible  for  a 
married  man  and  a  married  woman  to  commit  fornication.^  Where  the  woman 
is  married  the  man  can  not  be  convicted  of  fornication.^  In  Texas,  fornica- 
tion can  not  be  committed  unless  both  parties  are  unmarried.* 

§  18.  Adultery — Woman  must  be  Married. — Adultery,  at  common  law  is 
sexual  intercourse  with  a  married  woman  by  one  not  her  husband.  The  learn- 
ing on  this  point  is  set  forth  at  length  in  the  opinions  of  the  judges  in  State  v. 
Lashy'^  reported  at  length  on  a  previous  page.^ 

Therefore,  to  constitute  the  crime  of  adultery.  It  is  essential  that  the  woman 
should  be  married;  *  and  the  offense  can  not,  therefore,  be  committed  by  an  nn. 
married  man,i<>  nor  where  both  the  parties  are  unmarried,^  nor  as  held  in  State 
Laahy  by  a  married  man  with  an  unmarried  woman. 

In  a  charge  to  the  grand  jury,i'  Galbbaith,  J.,  of  Pennsylvania  shows  very 
clearly  that  this  can  be  the  only  correct  and  legal  meaning  of  adulteiy.  '<  I  am 
aware,"  he  says,  <<  that  both  in  scripture  and  in  common  language,  the  term 
adultery  is  used  as  a  general  expression  of  any  of  the  classes  of  incontinence  or 
want  of  chastity,  and  is  also,  it  may  be  said  of  perjury,  forgery  and  other  terms 
without  regard  to  legal  provisions  or  of  all  the  requisite  elements  necessary  to 
constitute  the  offense.  The  marriage  of  a  man  having  connection  with  a  single 
woman  may  be  well  said  to  be  an  aggravation.  It  undoubtedly  is  so;  he  vio- 
lates his  marriage  vow  which  a  strict  casuist  might  regard  as  a  perjury  in  a 
moral  case,  and  so  it  may  be,  and  so  with  other  offenses,  there  may  be  circum- 
stances of  aggravation  attending  the  commission  of  an  offense  of  a  lower  gprade 
and  legal  denomination,  rendering  it  more  aggravated  In  a  moral  sense  than  one 
of  a  higher  grade  in  the  criminal  code.  A  larceny  may  be  committed  under  cir- 
cumstances which  would  make  it  a  higher  offense  in  a  moral  point  of  view,  than 
a  robbery  under  other  circumstances.  But  it  is  not  aggravation  tliat  is  to  deter- 
mine legal  definition  and  description  of  crime,  all  the  essential  requisites,  the 
necessary  elements  to  constitute  the  crime  in  a  legal  sense,  must  be  shown."  He 
then  proceeds  to  examine  the  meaning  of  the  word  by  authority.  '<The  word 
itself  comes  from  the  same  root  as  <  adulterate,*  which  is  defined  in  our  die- 


1  Anderson  v.  Oase,  6  Rand.  637:  16  Am. 
Dec.  776  (1837) ;  State  v.  Branson,  3  Bailey, 
149(1881);  Smith  v.  Monr.Coxe  (N.  J.),  16 
(1790) ;  Com.  v.  Isaacs,  6  Band.  634  (1836) ; 
SUte  V.  Oooper,  16  Vt.  OO  (1844).  State  v. 
Bahl,  88  Tex.  76  (1870) ;  State  v.  Smith,  83 
Tex.  167  (1869) ;  Oom. «.  Jones,  3  Gratt.  656 
(1845.) 

*  Oarotti  V.  State,  43  Miss.  834  (1868). 

«  Montana  v,  Whitcomb,  1  Mont.740  (ISH). 


>  SUte  V.  Taylor,  68  N.  H.  831  (1878). 

•  Wells  V.  State,  9  Tex.  (App.)  160  (1880). 
r  1  Harr.  N.  J.,  880  (1835). 

•  AfUe^  p.  19. 

•  State  V,  Weatherby,  48  Me.  869  OSS:) ; 
State  V.  Armstrong,  4  Miim.  835  (1860). 

10  B.  V.  Boberts,  1  Yeates,  6  (1791) ;  Hun- 
ter V,  U.  S.,  1  Pinney,  91  (1840). 

n  Smitherman  v.  State,  87  Ala.  33  (1806); 
Olay  V.  SUte.  8  Tex.  App.  409  (1878). 

U  4  Am.  L.  Beg.  800  (1866). 
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tionariefl,  Id  snbBtance,  to  corrupt,  to  debase  by  foreign  admixture,  and  *  adul- 
tery '  is  defined,  in  substance,  in  most  of  our  lexicons  to  be  £  *  violation  of  the 
marriage  bed  of  another  person.*  By  the  Mosaic  law,  it  is  very  clear,  that  in 
order  to  constitute  adultery,  the  illicit  sexual  intercourse  must  be  with  a  mar- 
ried woman.  In  the  twentieth  chapter  of  Exodus,  we  have  the  decalogue  as  an- 
nounced from  Mount  Sinai,  the  seventh  commandment  of  which  prohibits 
adultery.  In  the  twenty-second  chapter  and  sixteenth  and  seventeenth  verses, 
which  is  a  continuation  of  the  same  authority,  it  is  prescribed  <  that  if  a  man ' 
(without  distinguishing  whether  married  or  unmarried)  '  entice  a  maid  that  is 
Bot  betrothed,'  etc.,  then  prescribing  a  punishment.  This  latter  injunction 
would  have  been  unnecessary  if  It  was  adultery,  because  that  was  already  pro* 
hibited  in  the  fourteenth  verse  of  the  twentieth  chapter,  the  seventh  command- 
ment. The  laws  are  repeated  again  in  Deuteronomy;  and  when  we  read  from 
the  thirteenth  to  the  twenty-ninth  verses  inclusive,  of  the  twenty-second  chap- 
ter, we  perceive  very  clearly  the  distinction  in  a  criminal  point  of  view,  between 
m  unlawful  sexual  Intercourse  with  a  married  woman  or  betrothed  (regarded 
as  the  same),  and  an  unmarried  woman.  The  same  distinction  will  be  found 
in  the  laws  of  most  countries,  either  barbarous  or  civilized.  It  is  rather 
amasing  to  read  the  irregular  and  ingenious  inventions  of  cruelty  contrived  to 
punish  the  crime  against  the  rights  of  a  husband  In  the  laws  of  some  of  the  old 
and  barbarous  countries.  By  the  Boman  law,  a  man  was  entirely  Justified  In 
taking  the  life  of  the  adulterer  caught  in  the  act  of  violating  his  marriage  bed, 
and  by  the  laws  of  England,  he  is  so  far  justified,  that  his  crime  of  taking  life 
nnder  those  circumstances  is  reduced  to  manslaughter,  which  does  not  follow 
lor  the  taking  of  life  for  the  same  act  against  any  other  relation  than  that  of  the 
hnsband.  It  is  settled  as  the  law  of  Connecticut,  as  defined  by  Swift,  in  his 
tystem  of  the  laws  of  Connecticut,  that  adultery  is  <  the  carnal  connection  of  a 
man  with  another's  wife.  The  man  may  be  either  married  or  single,  but  the 
woman  must  be  married,  for  the  essence  of  the  crime  is  the  adulteration  of  the 
•lEapring,  the  spurlousness  of  the  issue.  If  a  married  man  has  carnal  knowl- 
edge of  a  single  woman,  it  is  not  adultery  but  fornication." 

{  14. Vermont  Statute. — The  Vermont  statute  takes  the  same  view.    It 

proYlded  ^  in  one  section  that  every  person  committing  adultery  shall  be 
ponished  in  a  certain  way,  and  in  the  next  section  that  any  named  man  having 
connection  with  an  unmarried  woman,  which  would  constitute  the  crime  of 
adultery  If  the  woman  had  a  husband  living,  shall  be  punished,  etc.  "  This  second 
lection,"  say  the  Supreme  Court  in  8tate  v.  Searle^*  **  seems  to  us  to  preclude 
the  idea  of  adultery  when  the  intercourse  Is  with  a  single  woman.  *  *  *  The 
terms  of  the  enactment  constitute  a  legislative  construction  evidently  based 
on  the  theory  that  to  make  out  adultery,  the  Intercourse  must  be  such  as 
might  produce  a  spurious  issue  in  a  family,  which  could  happen  only  when  the 
woman  was  married." 

{  15. "lAying  in  Adultery" — Acts  must  be  Frequent — One  act  does 

not  constitute  the  offense,  though  It  was  the  result  of  a  previous  arrangement 
between  the  parties  >  and  occasional  acts  do  not  constitute  the  oflense.*    A 

1  Gen.  Stat.,  cli.  U7.  >  Smith  v.  State,  89  Ala.  664  (1865) ;  MorriU 

*  MYt 616  (1884).  v.  State,  6  Tex.  (App. )  447  (1879). 

*  State  V.  Oattrell,  14  Ind.  380  (1860). 
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Mississippi  easel  y^f^  held  not  within  the  statute  where  the  parties  lived  under 
the  same  roof  as  toaster  and  servant,  and  there  were  occasional  acts  of  inter- 
coarse  between  them.  In  another,  Hannah  Boyd  was  a  pupil  of  the  defend- 
ant during  a  scholastic  term  of  three  months,  she  half  a  dozen  times  remained 
after  the  other  scholars  had  left  and  had  intercourse  with  her  teacher.  This 
was  held  not  «  habitual  sexual  intercourse  within  the  statute."  *  In  Bichards^n 
v.  State,^  it  is  said:  <<  The  crime  of  living  in  adultery  is  not  made  out  In  this 
case.  The  evidence  shows  facts  from  which  it  may  well  be  Inferred  that  the 
appellants  had  carnal  intercourse  with  each  other  as  many  as  half  a  dozen  times, 
and  that  the  woman  was  married  and  had  a  husband  living;  but  they  did  not 
live  together  in  any  legal  sense ;  the  visits  of  the  man  to  his  mistress  were 
occasional  and  stolen." 

In  Quartenuu  v.  SuUe,*  the  male  defendant  was  keeper  of  a  jail,  where  he 
slept;  the  female  defendant,  a  woman  named  Jackson,  lived  outside.  It  was 
proved  that  the  woman  had  been  seen  several  times  in  the  jailer's  room  in  bed 
VTlth  him,  and  coming  out  at  night.  This  was  held  not  within  the  statute. 
<'  Occasional  acts  of  criminal  intercourse,"  said  the  court,  **do  not  make  out  the 
offense  named  in  the  statute." 

§  16.  '*  Open  and  Notorioua  Adultery  "  —  Occasional  intercourse  is  not 
'  *  open  and  notorious  adulteiy . "  ^  Under  the  niinois  statute  requiring  *  *  an  open 
state  of  adultery;"  the  living  together  must  be  open  and  notorious,  as  if  the  re- 
lation of  husband  and  wife  existed;  the  illicit  intercourse  must  be  habitual. 

§  17.  Same — Notority  of  Cohabitation  must  be  Proved.  —  In  People  v. 
Gates f"*  the  court  said:  **  The  defendant  was  convicted  of  the  crime  of  living  in 
open  and  notorious  cohabitation  and  adultery  with  a  certain  woman  named 
in  the  indictment.  The  conviction  was  had  under  the  second  section  of  the  act 
of  1872,  entitled  *An  act  to  punish  adultery.'  *  The  offense  consists  in  living 
<in  a  state  of  open  and  notorious  cohabitation  and  adultery; '  the  notoriety  is 
as  material  In  making  out  the  offense  as  is  the  fact  of  adaltery  committed. 
In  this  case,  while  the  evidence  tends  in  some  degree  to  show  that  the  defend- 
ant committed  adultery  with  the  woman  named  in  the  indictment,  there  is  not 
the  slightest  proof  of  a  living  with  her  in  a  state  of  notorious  adultery  or  co- 
habitation within  the  intent  of  the  statute.*  Judgment  reversed,  and  case  re- 
manded for  a  new  trial." 

§  18. Slaves. — In  North  Carolina  it  was  held  not  fornication  or  adul- 
tery for  emancipated  slaves  who  have  cohabited  together  while  slaves  to  con- 
tinue to  do  so  in  the  relation  of  husband  and  wife  without  other  ceremony .i* 

§  19.  Adultery  ~  Proof  Bequired.  —  The  indictment  must  show  that  the 
parties  were  not  husband  and  wife.^  And  the  evidence  must  show  that  the 
same  thing,  as  the  presumption  in  favor  of  innocence  is  that  they  were  lawfully 

1  Oarotti  V.  State,  43  MIm.  884  (1868).  •  Kiner  v.  People,  58  IlL  68  (1871). 

S  Onmberry  «.  State,  61  MIbs.  440  (1884).  t  45  CaL  63  (1818). 

•87  Tex.  846  (1873.)  •p.SSO. 

4  48  Ala. 369  (1878).  •  Wright  v.  8t«te,5  Blaokf.  888. 

•  Wright  V.  State,  6  BUeU.  868;  86  Am.  K  State  v.  Adams,  66  N.  0. 887  (MTl). 

Deo.  136  (1840;)  BUte  v.  (Tramer,  66  Ko.  147  u  Moore  v.  Com.,  6  Mete.  848  (18tt) ;  Com. 

(1874).  V.  Beardon,  6  Cnsh.  79. 
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married.^  And  adultery  being  criminal  interoonrse  between  a  married  person 
and  one  other  married  or  unmarried,  the  marriage  most  be  proved;  reputa- 
tion and  cohabitation  are  not  sufficient.* 

{  20.  Adultery  and  Fomioatlon — Bvldenoe  Inaulllaldnt  to  Oonvlot. —  In  State 
r.  TToZIar,*  the  male  defendant,  W.,  an  orphan  and  cripple,  ten  year^'s  old,  went 
to  lire  at  one  H/s,  where  the  female  defendant,  M.,  resided.    She  took  care  of 
Mm,  and  at  H.*8  death  both  removed  to  another  house,  where  there  were  three 
beds,  and  lived  there  till  W.  was  twenty-three  and  M.  fifty.    Indicted  for  adul- 
tery, a  witness  testified  he  went  to  the  house  one  morning  at  four  o'clock,  and 
saw  the  female  in  one  bed,  the  other  not  disturbed,  and  W.  up  and  dressed, 
bat  he  did  not  know  where  W.  slept  that  night.    This  was  held  on  appeal  In- 
snfflcient  to  convict. 

To  prove  that  the  man  and  woman  were  in  bed  together  was  held  in  State  v. 
Wk§^^  not  salBcient  alone  to  convict  them  of  adultery. 

And  in  two  other  cases  the  evidence  was  held  on  appeal  Insufficient  to  con- 
vict* 

{  20a.  Adultery  —  Bvldenoe  Held  InwifWoient  to  Oonvlot.  —  Merritt  ▼. 
State.  —  In  Merritt  v.  State^*  the  prisoner  was  charged  and  convicted  of  adul- 
tery with  one  Barbara  Edwards,  his  sister-in-law.  A  fine  of  1^226  was  the  pun- 
idunent  assessed  against  him. 

Barbara  Edwards,  testifying  for  the  State,  said  she  was  twenty  years  old, 
and  on  March  10, 1880,  gave  birth  to  a  child  of  which  the  defendant  was  the 
father.  During  the  months  of  April,  May  and  June,  1879,  he  had  sexual  con- 
nection with  her  four  times ;  twice  in  the  last  named  month,  and  once  in  each  of 
the  others.  On  each  occasion  the  connection  took  place  In  the  night-time  and 
at  the  bouse  of  witness'  mother,  and  on  a  pallet  in  a  room  in  which  the  wit- 
ness* mother  and  also  the  defendant's  wife  were  sleeping.  A  little  brother  of 
witness,  seven  or  eight  years  old,  slept  with  her  on  the  pallet.  Defendant  had 
Bot  had  connection  with  her  since  June,  1879.  On  cross-examination  the  wit- 
ness said  she  did  not  consent  to  the  connection,  and  that  the  defendant  had 
eamal  knowledge  of  her  <<  by  what  you  would  call  force."  He  put  his  hand  on 
her  month  and  held  her.  She  did  not  cry  out,  because  she  could  not.  One  day 
la  the  summer  of  1879,  when  com  was  about  waist  high,  she  hoed  com  for  Mr. 
ftaet;  they  were  alone  in  the  field,  and  no  one  else  was  near.  She  stayed  and 
dept  for  about  two  weeks  at  Mr.  Sadbury's  when  his  wife  was  sick. 

The  only  other  witness  in  the  case  was  Mrs.  Victoria  Dunn,  formerly 
Edwards,  who,  testifying  for  the  State,  said  that  the  witness  Barbara  was  her 
yoongest  daughter.  The  defendant  has  been  a  married  man  for  five  or  six 
jears,  his  wife  being  the  oldest  daughter  of  witness.  Witness  was  present  at 
the  marriage  of  her  daughter  to  the  defendant.  During  the  year  1879  the  de- 
fendant and  his  wife  lived  about  half  a  mile  from  the  house  of  witness,  with 
whom  her  daughter  Barbara  was  living.  On  March  10, 1880,  Barbara  gave  birth 
to  a  chfld.  Witness  knew  nothing  of  her  daughter's  pregnancy  until  the  pre- 
oe<flng  January.    After  she  learned  of  it  she  saw  the  defendant,  told  him  of 

1  T€nltoiy  V.  Whitoomb,  ante,  p.  29!  •  State  v.  Crowley,  18  Ala.  172  (1818) ;  Mer  - 

S  Miner 9.  People,  68  III.  69  (1871).  rltt  v.  State,  12  Tex.  (App.)  208  (1882). 
>  » ir.  a  401  (1879).  •  12  Tex.  (App.)  202  (1882). 

««yt.2U(18M). 
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Barbara's  condition,  and  bemeaned  and  abnsed  him.  Defendant  made  light  of 
witness  and  Barbara.  He  said  that  witness  took  the  matter  too  much  to  heart, 
and  told  her  to  send  her  other  son-in-law,  Mr.  Sadbury,  or  some  other  man,  to 
talk  to  him.  Daring  April,  May  and  June,  1879,  the  defendant  and  his  wile 
stayed  all  night  at  witness'  house  as  often  as  once  or  twice  a  week.  He  never 
stayed  there  all  night  except  when  his  wife  was  with  him,  and  he  an4  his  wife 
always  slept  together,  or,  at  least,  went  to  bed  together.  Defendant  has  never 
visited  the  house  of  witness  since  she  Informed  him  of  Barbara's  pregnancy. 
Previous  to  that  they  had  always  been  friendly.  On  her  cross-examination  the 
witness  did  not  remember  she  accused  the  defendant  of  being  the  father  of  the 
child,  or  whether  he  denied  it  or  not.  Nor  could  she  say  whether  she  told  him 
she  was  going  to  take  Barbara  before  a  magistrate  and  make  her  swear  who  the 
child's  father  was,  and  make  the  father  support  it.  Neither  could  she  state 
whether  the  defendant  said  the  father  of  the  child  ought  to  support  it.  If  she 
had  made  these  statements  at  the  former  trial  of  the  case,  they  were  troe 
Defendant's  counsel  asked  the  witness  if  she  stated  that  the  defendant  made 
light  of  the  idea  that  he  was  the  father  of  the  child;  to  which  she  replied  in  the 
affirmative.  Several  young  men  were  with  Barbara  during  the  year  1879 :  one 
of  them  brought  her  home  on  the  4th  of  July,  of  that  year,  from  a  distance  of 
twenty-five  miles.  Another  one  came  occasionally  to  witness'  house.  Mr. 
Sadbury,  who  was  also  a  son-in-law  of  the  witness,  lived  about  a  mile  distant, 
and  Barbara  stayed  at  his  house  for  about  two  weeks,  when  his  wife  was  sick. 
In  1879  Mr.  Sadbury  and  Mr.  Frost  cultivated  land  on  the  place  of  witness,  and 
were  frequently  about  her  house.  One  night  in  1879  Sadbury  brought  his  wife 
there,  and  slept  in  the  same  room  with  Barbara  and  the  rest  of  the  family. 
There  was  but  one  room  in  the  house.  On  re -examination,  the  counsel  for  the 
prosecution  desired  the  witness  to  state  whether  the  defendant  made  light  of 
her  and  Barbara,  or  of  the  idea  that  he  was  the  father  of  the  child.  The  witness 
replied  that  it  was  of  her  and  Barbara  the  defendant  made  light.  Mr.  Frost  was 
a  married  man. 

The  defence  introduced  no  evidence.  This  appeal  is  from  a  second  convic- 
tion of  the  appellant.  In  10  Texas  Circuit  Appeals,^  the  case  is  reported  on  the 
former  appeal. 

White,  P.  J.  On  the  former  appeal  in  this  case,  which  was  reversed,  it  was 
held  that  <<  in  the  trial  of  a  man  for  adultery,  the  testimony  of  his  paramoar  as 
a  witness  is  that  of  an  accomplice  or  particeps  criminis,*  and  will  not  support 
his  conviction  unless  corroborated  by  evidence  tending  to  connect  him  with 
the  offense.*  On  this  appeal  the  question  for  our  determination,  and  the  only 
question  necessary  to  be  determined,  is  the  sufficiency  of  the  evidence  upon 
which  the  second  conviction  rests.  We  have  carefully  compared  the  statement 
of  facts  now  before  us  with  that  shown  on  the  former  appeal,  and  the  striking 
point  of  difference  between  the  two  is  not  that  the  corroborating  evidence  here 
is  stronger  than  before,  but  that  the  evidence  as  now  exhibited  only  tends  to 
strengthen  the  appellant's  case  on  the  probabilities  of  guilt,  in  that  (outside  the 
evidence  of  the  accomplice)  it  furnishes  almost  if  not  quite  as  strong  circum- 
fitances  against  Mr.  Sadbury,  another  brother-in-law,  and  also  brings  within  the 
range  of  competitive  suspicion  as  to  the  paternity  of  the  alleged  offspring  of 
the  adulterous  intercourse  a  new  party,  to  wit,  a  certain  Mr.  Frost,  a  married 

1  p.  i(S.  *  10  Tex.  (App.)  402. 

>  See  P.  0.,  ark  88& 
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man,  with  whom  fhe  prosecutrix  hod  <<hoed  corn  one  day  dnring  the  summer  of 
1879,  when  com  was  about. waist  high,  and  they  were  alone  in  the  field  and  no 
one  was  near."  We  do  not  hesitate  in  saying  again  that  in  our  opinion  the  cor- 
roborating evidence  tending  to  connect  the  accused  with  the  commission  of  the 
offense  charged  is  insufficient  to  support  the  verdict  and  judgment;  wherefore 

the  judi^^ent  is  reversed  and  the  caase  remanded. 

Beveraed  and  remanded. 

S  21.  Bisamy  —  First  Marrlacre  Void.  —  If  the  former  marriage  was  void,  it 
is  not  bigamy  to  contract  a  later  marriage.^ 

In  B.  V.  Butler t*  the  prisoner  was  tried  before  Mr.  Justice  Lawrence  at  the 
July  sessions  at  the  Old  Bailey,  in  the  year  1803,  for  bigamy  in  marrying  Eliz- 
abeth Field,  his  first  wife,Lydia  Blackwell,  being  still  living;  he  being  for  the 
said  felony  apprehended  at  the  parish  of  La  George,  in  the  county  of  Middle- 
sex. It  was  proved  that  the  prisoner  was  married  on  the  Idth  of  February, 
1491,  to  Lydia  Blackwell,  at  the  parish  church  of  Sumring,  in  Berksliire,  by 
fioense,  and  that  the  woman  was  living  on  the  8th  of  June,  1808 ;  and  that  on 
the  14th  of  December,  1800,  the  prisoner  married  Elizabeth  Field,  at  St.BotoIph, 
Blshop^te,  and  was  apprehended  for  this  bigamy  at  the  parish  of  St.  George, 
Middlesex. 

The  prisoner  in  his  defence  proved  that  he  was  bom  on  the  2d  of  January, 
1771,  and  that  his  father  was  then  alive,  and  insisted  that  his  first  marriage 
was  void,  as  it  was  not  proved  to  have  been  by  the  consent  of  his  father. 
The  learned  judge  told  the  jury  that  he  thought  the  marriage  was  to  be  pre- 
sumed valid,  unless  the  prisoner  proved  that  he  had  not  that  consent,  but  saved 
the  point  for  the  consideration  of  the  judges,  and  under  such  direction  the 
jxrisoner  was  found  guilty. 

The  case  was  submitted  to  the  consideration  of  the  judges  in  Michaelmas 
term,  25th  of  November,  1808.  It  seems  that  the  certificate  of  the  marriage 
mentioned  that  the  prisoner  was  married  by  license,  and  did  not  express  that 
the  marriage  was  by  consent  of  parents  or  guardians.  And  all  the  judges  (ex* 
eept  HsATH,  J.,  who  was  indisposed),  were  of  opinion  that  as  it  was  clearly^ 
proved  that  the  prisoner  was  under  age  at  the  time  of  the  marriage,  and  as 
there  were  no  circumstances  from  which  consent  could  be  presumed,  the  con* 
rjctloii  was  wrong. 

f  22. ^  Former  Marrlacre  Void — Other  Instanoes.  —  Where  A.  is  indictedl 

lor  bigamy  in  marrying  C,  his  first  wife  B.  being  then  living,  it  is  a  good  de- 
fence that  at  the  time  A.  married  C.  and  B.  he  had  another  wife  D.,  living  — 
for  the  marriage  with  B.  was  void.*  So  where  A.  marries  B.  and  afterwards 
during  B.*s  life  marries  C,  and  still  afterwards  when  B.  is  divorced,  but  during 
C.'s  life  niArries  D.,  the  last  marriage  is  not  bigamy  because  the  second  was 
TOid-* 

f  23.  Same — Presumption.  — Where  a  woman  is  indicted  for  bigamy 

in  marrying  A.  when  B.,  her  husband,  was  still  alive,  proof  of  the  cohabitation  of 
B.  with  another  woman,  his  reputed  wife,  before  the  time  of  B.'s  marriage  with 
the  prisoner,  and  of  such  reputed  wife  being  alive  after  that  marriage,  will  be 
QODSidered  sufllcient  evidence  of  a  prior  marriage  to  warrant  an  acquittal.^ 

1 B.  V.  Dent,  1 0.  A  E.  98  (1843) ;  Shafher  v.  •  Stete  v.  Goodrich,  U  W.  Va.  884  (1878). 

8Me,»01iio  1.  (18S1).  *  flalbrook  r.  State,  84  Ark.  611  (1879). 

>  ft.  A  £.  81  (1808).  •  R.  V.  WllAon,  S  F.  A  F.  119  (1808). 
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§  24.  Second  Marriage  Must  be  Valid. — To  convict  of  bigamy  the  second 

marriage  must  beyalfd  according  to  the  laws  of  the  State  where  it  takes  place.  > 

§  25.  Second  Marriage  Must  take  Place  Where  Otlme  Charged.  — 

Where  the  secood  marriage  takes  place  out  of  the  State  in  which  the  charge  is 
brought  the  crime  can  not  be  punished.' 

In  People  v.  MosJier,*  the  prisoner  married  a  wife  in  Pennsylyania,  and  then 
left  her  and  went  to  Canada,  and  there  married  another  woman  whom  he  took 
to  New  York  and  lived  with  her  there;  it  was  held  that  this  was  no  oltense 
against  the  laws  of  New  York. 

§  26.  Divorce  Prohibiting  Second  Marriage — Violation  of  Decree.  — 

One  who  has  been  divorced  from  his  wife  at  her  petition,  and  prohibited  from 
marrying  again  without  leave  of  court  is  not  guilty  of  bigamy  tu  marrying  again 
without  such  leave. « 

In  People  v.  ffooey,^  the  defendant  was  indicted  for  bigamy.  He  admitted 
both  marriages,  but  set  set  up  a  divorce  from  the  first  wife  obtained  by  her  on 
the  ground  of  his  adultery.  The  decree  declared  that  *<  the  parties  and  each  of 
them  are  freed  from  the  obligation  thereof,"  but  contained  a  qfause  prohibit- 
ing the  defendant  from  marrying  again.  It  was  held  that  the  defendant  by 
marrying  again  was  not  guilty  of  adultery.  "  The  question,"  said  Seldbn,  J., 
'*  presented  is  whether  in  case  of  a  dissoluti9n  of  marriage  for  adultery,  the  par^ 
charged  with  the  offense,  if  he  or  she  marries  again,  is  within  the  penalty  of 
the  act  against  bigamy.*  This  section  provides  that  '  every  person  having  a 
husband  or  wife  living,  who  shall  marry  any  other  person,'  shall  be  adjudged 
guilty  of  bigamy.  Can  the  defendant,  after  the  decree  dissolving  his  marriage 
with  his  first  wife  for  his  own  adultery,  be  said  to  have  had  a  wife  living?  This 
is  the  whole  question. 

*  <  The  terms  husband  and  wife  have  a  very  definite  and  precise  meaning.  They 
are  descriptive  of  persons  who  are  connected  together  by  the  marriage  tie,  and 
are  significant  of  those  mutual  rights  and  obligations  which  fiow  from  the  mar- 
riage contract.  Until  those  obligations  are  assumed  there  Is  no  wile,  and  the 
term  is  then  applied,  not  merely  to  describe  a  woman  who  has  been  married, 
but  as  expressive  of  the  relations  existing  between  her  and  her  husband.  So 
long  as  that  relation  continues,  she  is  properly  a  wife ;  when  that  ceases,  the 
tennis  no  longer  applicable.  The  decree  dissolves  the  marriage,  and  declares 
that  each  party  is  freed  from  its  obligations.  The  marriage  contract,  there- 
fore, is  at  an  end;  not  only  the  complainant  in  the  chancery  suit,  but  the  de- 
fendant also,  is  absolved  from  all  the  obligations  arising  out  of  that  contract. 
The  relation  of  the  parties,  consisting  in  their  mutual  rights  and  duties,  no 
longer  exists ;  and  it  would  seem  to  follow,  that  the  words  husband  and  wife, 
used  to  describe  that  relation,  have  ceased  to  be  applicable.  Certainly  the 
former  wife,  as  to  whom  the  dissolution  of  the  marriage  is  entirely  unlimited, 
can  not  be  said  after  this  decree  to  have  had  a  husband  living;  for  she  might 
marry  again,  and  thus.  If  that  were  so,  have  two  lawful  husbands  at  the  same 
time.    But  husband  and  wife  are  correlative  terms,  so  defined  by   lexico- 

1  People  V.  Chase,  87  flnn,  267  (1882) ;  see  Com.  v.  Biehardson,  126  Mass.  84.  Kor 
Bashaw  v.  Statie,  1  Yerg*  1T7  (1829).  does  he,  under  such  circnmstancas,  commit 

2  SUte  V.  Bamett,  88  N.  C.  615  (1880).  adultery.  Com.  v.  Patnsm,  1  Piok.  136  (182^ 
a  8  Park.  126  (1866).  •  6  Barb.  117  (1848). 

'  Com.  V.  Lane,  113  Mass.  4S8  (1873).   And  •2B.L  (2ded.),p.678,Bec.a 
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gnphftrs,  which  implies  that  whenever  one  can  be  properly  applied,  there  must 
be  a  person  to  whom  the  corresponding  term  is  applicable.  If,  therefore,  the 
defendant  Is  no  longer  the  hnsband  of  his  former  wife,  then  she  is  no  longer 
his  wife. 

^  It  was  urged,  npon  the  arg^mient,  that  while  the  dlBsolntion  of  the  marriage 
by  the  decree  ¥ras  total  and  absolute  on  the  part  of  the  complainant,  it  was  only 
partial  as  to  the  defendant,  who  remained  subject  to  a  portion  of  the  restraints 
arising  from  the  marriage  contract.  In  answer  to  this  it  may  be  said,  that  the 
obligations  of  the  marriage  relation  are  mutual;  that  the  abrogation  of  them 
on  one  side,  necessarily  Involves  their  annihilation  upon  the  other;  and  accord- 
ingly the  decree  itself  provides,  that  each  party  is  freed  from  these  obligations. 
The  restraint  of  the  defendant  as  to  a  second  marriage,  arises  not  out  of  the 
nanriage  contract,  or  from  any  continuing  obligation  to  his  former  wife,  but  ez- 
dusivelyfrom  the  positive  prohibition  of  the  statute." 

{  27.  Bleamy — Bvidenoe  InHiitBctent  to  Bstabllsh —  Brown  v.  State.  —  In 
Anram  V.  StaUf^  the  defendant  was  indicted  for  unlawfully  marrying  one  John 
Tonstall,  haevlng  a  husband-  then  living.  Her  conviction  was  reversed  on  the 
iKtB  on  appeal,  the  court  saying :  "  The  only  evidence  in  this  cause  is  that  of 
eae  Sally  Peoples,  a  negro  woman,  that  she  was  present  *  about  two  years  after 
tbe  Borrender'  (in  what  place  or  county  not  mentioned),  when  defendant  was 
muried  to  one  Noah  Wilson;  that  they  'lived  together  sometime  as  husband 
and  wtfej  and  afterwards  separated;  that  tbey  had  been  separated  for  four 
yetrs,  going  on  five,  and  that  the  marriage  ceremony  was  performed  by  one 
Asa  Sanders,  a  colored  man  who  followed  preaching,  and  read  the  "  testimony  " 
tD  the  parties.'  No  license  was  proved,  or  other  evidence  In  regard  to  this 
alleged  first  marriage  was  produced. 

"  A  similar  ceremony  was  proved  by  same  witness  as  having  been  performed 
*Iast  Christmas  was  a  year  ago'  (A.  D.  187S),  between  defendant  and  one  Joe 
Tunstall  (without  mention  of  any  place  or  county),  <  by  one  Nowal  Coleman,  a 
colored  man,  who  read  the  testimony  to  them.' 

"  The  bill  of  exceptions,  of  which  we  have  given  the  entire  substance,  sets  out 
that  this  was  '  all  the  testimony  in  the  cause,  and  Sallie  Peoples  the  only  wit- 
ness examined.'  No  attempt  was  made  to  produce  evidence  of  license,  or  to 
aeeoont  for  the  non-production  of  it,  in  reference  to  either  of  the  ceremonies. 
Kor  was  there  any  evidence  that  Nowal  Coleman  was,  or  pretended  to  be,  or 
was  supposed  to  be,  a  preacher,  minister,  or  official  of  any  sort,  or  that  the 
ceremony  performed  by  him  was  followed  by  the  cohabitation  of  defendant  and 
Joe  Tunstall.  The  latter  affair  may  have  all  occurred  in  sport.  Certainly,  not 
enough  Is  proved  to  show  that  it  was  of  so  serious  a  character  as  to  implicate 
the  defendant  by  it,  in  tbe  crime  of  bigamy.  The  court  charged  <  that  mar- 
riages in  cases  of  this  kind,  could  be  proven  by  cohabitation,  living  together,  or 
the  confessions  of  the  parties ;  that  it  was  like  any  other  civil  contract  in  this 
respect,  and  that  It  was  not  necessary  to  show  by  proof  that  the  requirements 
of  tbe  statute  were  conformed  to,  to  establish  a  marriage  in  either  case;  that 
it  was  not  necessary  to  show  the  authority  of  the  parties  who  solemnized  the 
marriage,'  etc.  The  first  part  of  the  charge,  that  marriage  in  a  case  of  this 
tind  can  be  proved  by  cohabitation  alone,  is  not  correct.  If  it  was,  every  case 
<rf  llTJng  in  fornication  or  adultery  would  establish  a  marriage  or  case  of  bigamy. 
h  Bilgbt  be  tnie  in  some  cases  that  it  is  not  necessary  to  show  thitt  the  re- 

102  Ala.  838  (1875). 
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qnirements  of  the  statute  haye  been  conformed  to,  in  order  to  establlBh  a  mar* 
rlage,  and  that  the  authority  of  the  person  who  performs  the  ceremony  need 
not  be  proved.  But  the  charge  must  be  construed  with  reference  to  the  evi- 
dence. And  it  is  not  correct  to  so  charge  a  jury  in  a  case  like  the  present. 
The  only  witness  was  an  Ignorant  negro  woman,  who  probably  was  unable  to 
understand  the  meaning  of  what  was  actuaUy  said  or  done.  No  words  or  ex- 
pressions are  proved  to  have  been  used  on  the  occasion  that  are  employed  in 
contracting  marriage  and  no  cohabitation  afterwards  is  shown  by  the  evidence. 
The  maxim  that  every  one  is  to  be  presumed  innocent  until  the  contrary  is 
proved  is  of  little  value  if  the  law  did  not  require,  in  such  an  instance  .as  this, 
either  proof  of  a  marriage  license,  or  official  authority  in  the  person  perform- 
ing the  ceremony,  or  something  else  to  establish  that  the  affair  in  which  the 
parties  were  engaged  was  seriously  entered  into  as  a  contract  of  marriage 
between  them.  For  the  errors  indicated,  the  judgment  is  reversed  and  cause 
remanded.  Defendant  must  remain  in  custody  until  discharged  by  due  course 
of  law.'* 

S  28. Mistake  as  to  Death  of  First  Spouse.  —  As  to  the  defence  that  the 

second  marriage  was  entered  into  under  the  belief  that  the  first  spouse  was 
dead,  see  the  former  volume  of  this  work.^ 

§  29. Marriage  of  Infants  —  Benuncslation. — In  Michigan,  by  statute, 

where  a  marriage  takes  place  when  either  of  the  parties  is  under  the  age  of 
legal  consent,  if  they  separate  during  marriage  and  do  not  afterwards  cohabit, 
the  marriage  is  declared  void.  It  is  held  under  this  statute  that  '<  age  of  legal 
consent"  means  the  age  laid  down  by  statute,  eighteen  for  males,  and  sixteen 
for  females  .> 

§  80.  Incest — Not  Indictable  at  Oommon  Law.  —  In  State  v.  KeeMUr^*  in 
the  Supreme  Court  of  North  Carolina,  it  is  said  : 

"  The  defendant  is  indicted  for  incest.  This  offense  was  not  indictable  at 
common  law,  and  as  we  have  no  statute  in  this  State  declaring  it  to  be  a  crim- 
inal offense,  this  indictment  can  not  be  maintained.  It  is  related  that  in  the 
time  of  the  Commonwealth  In  England,  when  the  ruling  powers  found  it  for 
their  interest  to  put  on  the  semblance  of  extraordinary  strictness  and  purity  of 
morals,  incest  and  willful  adultery  were  made  capital  crimes;  but  at  the  Restor- 
ation, when  men  from  the  abhorrence  of  the  hypocrisy  of  the  late  times  fell 
into  a  contrary  extreme  of  licentiousness,  it  was  not  thought  proper  to  renew 
the  law  of  such  unfashionable  rigor;  and  these  offenses  have  been  ever  since 
left  to  the  feeble  coercion  of  the  spiritual  court  according  to  the  canon  law. 
In  most  of  the  States  of  the  Union  incest  is  made  an  indictable  offense  by  stat- 
ute. Perhaps  its  rare  occurrence  in  this  State  has  caused  the  revolting  crime 
to  pass  unnoticed  by  the  Legislature."    And  the  same  has  been  held  in  Texas.^ 

§  81.  Incest— Assent  Necessary— Foroe. — Assent    is   necessary  to   the 
crime  of  incest.    It  is  not  incest  where  the  intercourse  is  accomplished  by  foroe .« 

I  Ante,  Vol.  UI.,  oh.  YIL,  TitXt**  Mis-  •  TnberviUev.  State,  4  Tex.  1S8  (1848.) 

take.*'  •  People  v.  Uarrlden,  1  Park.  Cr.  344 

>  People  V.  Slack,  SMieti.  1938  (1867).  (1802) ;  People  «.  JenneM,  6  Mich. SOS;  De- 

•  78  N  0. 488.  Groat  «.  People.  88  BCIch.  184  (1878) ;  Stmte 

«  4  BL  6f ;  8  Tomlln.  L.  D.  160;  Bish.  SUt.  v.  Ellis,  74  Mo.  881  (1881) ;  State  v.  Thomas, 

Or.,  sees.  785,  728 ;  Blsh.  Mar.  A  Dlv.,  sees.  58  Iowa,  814  (1880). 
818,815. 
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§  82.  I&oeat — 8tei»£Ather  and  Stepdaucrbter. — Cobabitation  between  a  man 
tod  his  stepdangbter  is  not  incest  in  MisaiMippi.^ 

§  83.  Inoeat — Stepfather  and  Stepdauffbter — Wben  Relation  Oeaaea.— 
The  relationship  ceases  to  exist  a|ter  the  dissolution  of  the  mairiage  between 
the  stepfather  and  the  stepdaughter's  mother.' 

§  34  Inoeet— Knowledge  of  R^latlonsblp  Basential.  —  In  Indiana  it  Is 
held  that  on  a  charge  of  incest  between  stepson  and  stepmother,  both  most 
have  knowledge  of  the  relationship.* 

§  35.  Bmlflslo  Seininlfl  RBaential.  —  In  Ohio  emissio  seminis  is  a  requisite 
to  the  crime  of  incest.* 

f  36.  Incest — Bvidence  InaulBclent. — In  TubenUle  v.  State,^  the  evidence 
oo  appeal  was  held  insnfflcient  to  sustain  a  conviction  for  incest. 

{  87.  Sodomy  not  a  Grime  in  Some  States.  —  It  has  been  held  in  several 
citts  in  Texas  that  the  criminal  Code  of  that  State  has  provided  no  punishment 
for  the  crime  of  sodomy.*  In  1860,  it  was  laid  down  in  Iowa  that  sodomy  was 
Bot  in  indictable  crime  in  that  State,'  and  the  same  conclusion  is  reached  in 
Akhamaln  1822.*  In  the  latter  case  the  court  said:  "  Though  unquestion- 
iblyacrime  of  the  highest  moral  turpitude,  the  veiy  mention  of  which  is  a 
diignce  to  human  nature,  a  crime  not  tit  to  be  named  among  Christians,  the 
ststates  of  this  State  have  taken  no  notice  of  it.  Is  it  an  indictable  offense 
by  the  common  law? 

"It  does  not  appear  that  it  was  punishable  in  England  otherwise  than  by 
death,  excepting  that  in  the  time  of  Popery  it  was  subject  to  ecclesiastical  cen* 
rare.  By  the  ancient  Britons  it  was  sometimes  punished  by  burning.  In  the 
tine  of  Richard  I.,  the  practice  was  to  punish  by  hanging.*  The  statute  of 
Heniy  VIII.  after  reciting  tliat  there  was  not  a  sufficient  |>unishment  appointed, 
declares  it  felony  without  benefit  of  clergy.  It  is  said  in  the  English  books, 
that  prevloos  to  the  passage  of  this  statute,  the  practice  of  punishing  this 
oflense  with  death  had  been  for  a  long  time  discontinued ;  and  this  is  strongly 
corroborsted  by  the  enactment  of  the  statute  and  its  recital  prefixed.  It  does 
oot  appear  what  other  punishment,  or  that  any,  was  inflicted,  from  the  time  of 
ducontinaing  capital  punishment,  and  till  the  enactment  of  the  statute  of 
Heniy  VIII.  This  crhne  then  is  not  indictable  by  the  common  law,  or 
b7  any  statute  of  this  State.'* » 

§38.  Sodomy  —  PerAnum.  —  It  is  not  sodomy  unless  the  crime  is  com- 
i&ltted|»er  cmwn.  In  B.  v.  Jacob$,^  the  prisoner  was  tried  and  convicted  upon 
to  Indictment  for  sodomy  committed  on  a  boy  seven  years  old.  It  appeared 
that  he  had  prevailed  on  the  child  to  go  with  him  to  a  field;  that  when  there  he 

• 
1  Chaneellor  v.  State,  47  BCIm.  878  (1878).  '  Bates  v.  Carter,  10  Iowa,  400  (1860). 

t  KoUe  «.  Bute,  88  Ohio  St.  641  (1878).  •  Oobnrn  v.  Hanrood,  Minor  08 ;  18  Am. 

*  Burner  «.  State,  40  Ind.  044.  Deo.  87  (1888). 

*  Koble  V.  State,  88  Ohio  St.  541  (1878) .  •  6  Bao.  887. 

*  4  Tex.  188  (1810).  10  See  Turner's  Dig.,  p.  847,  seo.  4;  Lawi 

*  State  V.  Campbell,  80  Tex.  44 ;  Ferrell  v.  Ala. ,  p.  088 ,  sec  4. 

l<tte,nT6z.  878;  Ftasler  v.  State,  80 TeiL  u  b.  AB.  881  (1817). 
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forced  the  boy's  miouth  open  with  his  Angers  and  put  in  his  member  and  emitted 
in  the  boy's  mouth.  On  appeal  all  the  judges  held  that  this  did  not  constitute 
the  crime  of  sodomy. 

§  89 Fowl  not  a  **  Beast."  —  An  unlawful  connection  with  a  fowl  is  not 

sodomy,  a  fowl  not  being  a  '<  beast."  ^ 

§  40.  Miaoegeaation — Ck>]ial>itation  without  Marrlago.  —  Cohabitatioii 
without  a  previous  marriage  between  a  negro  and  white  woman  is  not  within 
the  Texas  statute.^ 

§  41. Woman  leaa  tban  One-fourth  Negro. — The  marriage  of  a  white 

man  with  a  woman  with  less  than  one-fourth  negro  blood  is  not  within  the  Vir- 
ginia statute.* 

§  42. Presumption  that  Woman  not  Negro.  — And  a  woman  who  had  & 

white  father  and  a  <<  brown  "  mother  is  presumed  not  a  "  negro.'"* 

§  48 Indian  Blood— The  North  Carolina  statute  of  1888,  included  only 

persons  of  color  within  the  third  degree,  and  therefore  where  one  of  the  parties 
was  of  Indian  blood,  but  of  what  degree  it  was  not  shown,  it  was  held  not 
within  the  statute  .> 

§  44. Marriage  Valid  where  Made. — A  marriage  valid  where  made  is 

valid  everywhere.' 

§  45.  Neglect  of  Children — Xuatbe  Duty  on  Pereon  to  Supply  Food. -— 
There  must  be  a  duty  resting  on  the  person.  In  12.  v.  Edwards,'^  it  appeared  that 
the  prisoner  was  a  married  woman  and  that  she  had  three  children,  the  young- 
est  of  whom  being  the  deceased,  who  at  the  time  of  the  death,  was  little  more 
than  three  months  old,  and  not  weaned.  It  was  proved  that  the  prisoner  was 
in  the  habit  of  leaviug  the  child  in  her  husband's  house  without  food  for  many 
hours  together,  and  Mr.  Heatland,  the  surgeon  who  examined  the  body  of  the 
child  after  death,  stated  that,  in  his  judgment,  the  child  had  diedf rom  starvation* 

Verdict^guiUif. 

Lumby,  cmtiGua  curiORf  suggested  that  the  indictment  was  bad,  as  it  did  not 
charge  that  it  was  the  duty  of  the  prisoner  to  maintain  the  child,  neither  did  It 
state  that  the  prisoner  was  the  mother  of  the  deceased,  or  in  any  way  liable  to 
take  care  of  it. 

Fattsson,  J.  (having  read  the  indictment).  This  indictment  is  bad.  It 
does  not  state  any  duty,  nor  does  it  state  that  the  prisoner  was  the  mother  of 
the  deceased.  Where  the  indictment  charges  an  imprisoning®  it  shows  an  ob- 
ligation to  maintain,  for,  if  you  imprison  a  man  you  must  feed  him.  But,  in 
this  case,  the  judgment  must  be  arrested.  Every  word  on  this  indictment  may 
be  literally  true,  and  yet  the  prisoner  and  deceased  might  have  been  strangers 
to  each  other.    In  the  case  of  an  older  child,  it  would  be  the  duty  of  the  tvas^ 

1  S.  V.  Multreaty,  1  Bass,  on  Or.  988.'  *  State  v.  Boss,  76  (N.  0.)  MS  (1817). 

5  Moore  v.  State,  7  Tex.  ( App.)  608  (1880).  7  8  O.  A  P.  6U  (18S8). 

s  McPtiersoii «.  Oom.,  88  Gratt.  988  (1877)  «  As  in  the  precedent.   Jenrls*s  "^rch- 

Stewart  v.  Oom.,  Id.  bold,  888.    See  also  the  cases  of  Beg.  v.  Mar- 

4  zd»  rlatt,  anU,  p.  426  and  Bex  v.  Saaaders, 

6  State  V,  Melton,  Bosb.  (N.  C.)  49  (1852).  Vol.  7,  p.  277. 
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bftnd  to  supply  food,  but  in  a  case  like  the  present,  the  mother  would  be 
ttable  if  the  death  arose  from  her  not  suckling  the  child  when  she  was  capable 
of  doing  so. 

Judgment  arrested, 

i  46.  Nesrleot  of  Children — Duty  to  Ax>ply  for  Belief  —  Liability  of  Hus- 
band and  Wife  —  Time. — In  B,  v.  MabheU,^  the  prisoners,  John  Mabbett,  and 
Hannah,  his  wife,  were  indicted  for  the  manslaughter  of  Sarah  Mabbett,  their 
Infant  child  of  tender  years,  by  neglecting  to  provide  it  with  proper  food  and 
nourishment,  according  to  their  duty  in  that  behalf. 

The  following  evidence  was  given  for  the  prosecution :  — 

Mr.  Forten,  the  relieving  officer  of  the  Poor  Law  Union,  went  into  the  pris- 
oner's house,  and  there  saw  two  of  their  children;  one  of  them,  a  year  old,  was 
dreadfully  emaciated.  They  attracted  his  attention  at  once,  and  he  asked  the 
female  prisoner  what  she  had  been  doing?  She  said  she  had  done  for  them  as 
well  as  ab/t  could.  The  witness  wrote  an  order  for  the  medical  officer  to 
ittend.  The  prisoner  at  first  said  she  would  go.  Witness  told  her  that  she  had 
better  not  leave  the  children.  She  then  said  she  would  send  her  little  boy. 
Witness  sent  a  woman,  and  returned  himself  in  a  hour.  He  then  asked  the 
prisoner  how  she  could  account  for  the  state  of  the  children,  and  said  he  thought 
they  had  been  starved.  She  replied  that  her  husband  had  not  brought  any 
money  for  a  fortnight,  and  there  was  no  food  in  the  house.  Witness  looked 
round  the  house  and  could  not  see  any  description  of  food.  He  left  arrow-root, 
sogar,  and  bread,  and  told  the  prisoner  to  go  to  a  neighb<^  and  get  some  milk 
to  make  up  the  arrow-root.  She  said  she  would  do  so.  Witness  asked  her  why 
ihe  did  not  apply  to  him,  as  her  husband  left  her  so  destitute,  for  he  (witness) 
would  have  relieved  her  or  sent  her  to  the  work-house,  as  he  had  done  before. 
She  said  she  did  not  like  to  apply  on  account  of  her  husband;  and  added,  *'  you 
know  about  it."  Witness  understood  her  as  not  liking  to  have  any  steps  taken 
ag&hist  her  husband.  He  had  been  proceeded  against  for  leaving  his  family 
ftbout  a  year  before,  but  was  not  sent  to  prison.  No  application  had  been  made 
to  the  Union  for  some  time  before.  During  the  husband's  illness  in  February 
prerioosly,  the  family  had  been  relieved.  Two  children  died.  One  of  them, 
8tnh,  the  same  evening.  There  were  other  children  apparently  healthy;  the 
oldest  was  seventeen  years  of  age,  and  the  youngest  (next  to  the  deceased 
children)  was  three  years  old.  All  these  were  old  enough  to  eat  potatoes. 
The  prisoner  told  witness  that  her  son  Charles  earned  six  shillings  a  week ; 
Samuel,  aged  fifteen,  four  shillings;  and  William,  aged  eleven,  three  shillings  a 
week,  making  a  total  of  thirteen  schillings.  She  told  witness  she  had  received 
part  of  the  children's  eamiugs.  The  general  rate  of  wages  for  laborers  at  that 
time  (harvest)  was  ten  shillings  a  week.  The  male  prisoner  could  not  have 
hiled  to  notice  the  condition  of  his  children. 

On  cross-examination  by  the  female  prisoner,  the  witness  stated  that  in  Febru- 
tiythe  husband  had  two  shillings  and  seven  loaves  a  week  from  the  Union. 
Afterwards  witness  refused  to  give  relief,  because  he  heard  the  male  prisoner 
bad  eight  shillings  a  week  from  his  club. 

Watts,  a  police  sergeant,  stated  that  in  consequence  of  information  from  the 
raigeon,  he  went  to  the  prisoner's  house ;  the  woman  was  at  home ;  Sarah,  the 
dead  child,  was  lying  on  a  table;  another  twin  child  was  then  alive  in  a  cradle. 

16  0oz,889(18Bl). 
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Witness  asked  when  the  child  was  taken  iU?  She  said:  << Yesterday  morning, 
at  nine  o*clock,  it  was  taken  with  purging  and  vomiting,  and  died  to-day  at 
nine  o'clock."  Witness  left  the  house,  and  sent  lor  the  coroner.  On  his  return 
he  found  the  child  in  the  cradle  in  a  dying  state.  The  two  looked  as  if  they 
were  starved.  Witness  asked  the  woman  if  her  husband  had  work?  She  said : 
"Plenty  of  work,  but  last  week,  and  part  of  the  week  before,  he  was  on  the 
puddle  (i.e.,  drinking)  and  spent  all  the  money  he  had,  and  came  home  and 
took  all  he  could  find."  She  added:  <<  We  were  three  or  four  days  last  week 
without  any  food  but  potatoes,  and  some  days  even  without  them.  Poor  little 
things!  with  what  I  had  I  could  not  support  them;  but  I  do  not  want  the  world 
to  know  what  he  is  to  me.  The  world  will  talk  fast  enough  about  it."  Wit- 
ness then  went  away.  The  husband  was  at  work  at  that  time;  witness  saw 
him  in  a  field  the  same  day. 

Mabtin,  B.,  here  asked  how  the  prosecution  proposed  to  make  out  the  case, 
if  the  female  prisoner  had  not  the  means  of  supporting  her  children. 

Sklnnery  for  the  prosecution,  said  the  proposition  he  should  submit  was  that 
parents  were  bound  to  apply  for  relief  if  they  had  not  the  means  of  supporting 
their  children. 

Mabtix,  B.,  inquired  whether  there  was  any  obligation  on  the  parents  to  go 
to  the  Union.  Must  not  the  receipt  of  money  in  their  hands  be  ai&rmatively 
proved? 

Potoellf  amicua  eurtcRf  said  that  the  law  as  to  the  liability  of  parents  to  sup- 
port their  infant  children  had  been  recently  touched  upon  by  Mr.  Justice 
WUllams  in  the  case  of  Beg.  v.  Bubb  and  Hook.^ 

The  report  was  handed  to  his  lordship  and  the  case  proceeded. 

Marianne  Blackwood,  a  lady  living  near  the  prisoner's  cottage,  deposed  to 
the  neglected  state  of  the  cliildren.  They  were  dirty  and  appeared  hungry. 
Witness  spoke  frequently  to  the  mother  about  cleanliness,  and  afterwards  about 
food;  she  sometimes  said  that  she  had  fed  them;  at  other  times  she  said  their 
state  was  the  consequence  of  her  husband's  drunkenness.  Witness  proposed 
and  did  take  the  children  away,  and  had  them  washed  and  fed;  they  did  well 
and  throve  for  about  six  weeks,  when  the  woman  refused  to  let  witness  have 
them  longer,  and  never  came  to  ask  her  assistance.  Witness  consequently  did 
not  see  the  children  until  after  their  death,  an  interval  of  eight  or  nine  months. 
The  child  Sarah,  after  its  death,  walls  not  so  large  as  it  was  before ;  the  other 
children  were  healthy  and  strong. 

Mr.  Taylor,  a  surgeon,  deposed  that  the  immediate  cause  of  Sarah's  death 
was  English  cholera.  The  extreme  emapiation  would  increase  it;  insufficient 
diet  had  a  tendency  to  produce  English  cholera.  Witness  looked  at  another 
child,  lying  in  a  cradle ;  it  was  extremely  emaciated.  Sarah's  weight  was  eight 
pounds,  two  ounces;  a  new  bom  child  weiglis  generally  eight  pounds.  Wit- 
ness was  of  opinion  that  insufficiency  of  food  produced  the  symptoms  which 
were  the  immediate  cause  of  death.  Medicine  of  a  proper  kind  had  been  given 
to  the  children  by  a  lady. 

This  being  the  case  for  the  prosecution,  Mr.  Baron  Mabtdc  said  he  woold 
speak  to  Mr.  Justice  Erlb,  sitting  in  the  other  court. 

8kinner  said,  he  submitted  that  it  was  the  imperative  duty  of  parents,  if  un- 
able to  provide  for  infant  children  by  labor,  or  out  of  their  own  resources,  to 
seek  for  assistance . 

1  Reported  in  4  Cox  Or.  Ou.  4B5. 
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Martin,  B.  Yes,  yon  say  the  parents  are  bound  to  apply  to  the  Union  or  to 
prhrate  charity. 

His  lordship  then  retired  to  consult  Mr.  Justice  Erlb.  On  his  return,  he 
said :  **  I  have  read  my  notes  to  Mr.  Justice  Erls,  and  he  is  of  my  opinion,  ttiat 
there  is  not  a  particle  of  evidence  against  the  husband.  With  respect  to  the 
wif e,  he  thinks  tliat  a  woman  who,  having  a  child,  willfully  neglects  for  four  or 
five  days  going  to  the  Union  for  the  purpose  of  getting  support  for  it,  she 
knowing  that  such  neglect  would  be  likely  to  produce  the  death  of  the  child,  it 
would  be  manslaughter.  He  thinks,  however,  that  the  circumstances  of  tills 
case  do  not  amount  to  that.  There  ought  to  be  a  distinct  abstaining  to  go  for 
several  days,  of  which  in  this  case  there  is  no  evidence,  and  therefore  he  thinks 
that  I  ought  to  direct  an  acquittal. 

In  summing  up  to  the  jury.  His  Lordship  said:  << There  is  no  evidence 
against  the  husband  at  all,  for  although  a  man  is  responsible  for  what  he  says 
himself,  he  is  not  responsible  for  what  others  say  of  him.  The  man  certainly 
appears  to  be  morally  guilty,  as  he  was  spending  the  money  on  himself  tliat 
ought  to  have  been  applied  to  the  support  of  his  family.  With  respect  to  the 
woman,  what  the  surgeon  states  is,  that  the  child  died  of  cholera  or  bowel 
oomplaint,  and  that  want  of  food  would  produce  that  effect.  There  is  no  evi- 
dence tliat  the  woman  had  money  or  food.  What  is  relied  In  support  of  this 
charge  is  that  she  did  not  apply  to  the  Union.  I  have  had  the  benefit  of  the 
opinion  of  Mr.  Justice  Erle,  and  he  says  it  is  the  bounden  duty  of  all  persons 
having  children,  when  they  themselves  can  not  support  them,  to  endeavor  to 
obtain  the  means  of  getting  them  support;  and  that  if  they  will  willfully  abstain 
from  going  to  the  Union,  where  they  have  by  law  a  right  to  support,  and  their 
children  die,  they  are  criminally  responsible  for  it.  Here  the  evidence  of  the 
woman's  willfully  abstaining  from  applying  for  relief  is  not,  in  Mr.  Justice 
Erlb's  opinion  or  in  mine,  sufficiently  made  out,  and  you  will  probably  adopt 

the  view  of  that  learned  judge,  and  acquit  in  this  case. 

Verdict,  not  guilty. 

There  was  a  second  indictment  for  the  manslaughter  of  James,  the  other  in- 
fant child,  but  no  evidence  being  offered,  a  verdict  of  not  guilty  was  taken  ac- 
cordingly. 

§  47.  omid  Must  be  Unable  to  Belp  Itself.  — The  child  must  be  of  tender 
years  and  unable  to  provide  for  itself  .^  A  girl  of  sixteen,  for  example,  is  not 
within  the  rule.' 

{48.  OhildMnstbe  AotoaUylmjured.— The  health  of  the  child  must  be 
actually  injured.*  Though  the  child  be  abandoned,  yet  if  another  save  it  from 
hijnry,  the  offense  is  not  complete. « 

{  49.  Paront  Must  Have  Means.  — The  parent  must  have  the  means  of  sup- 
porting it.^ 

{  60. Not  Obliged  to  Borrow. — And  if  the  parent  have  not  the  means, 

he  is  not  obliged  to  borrow  or  run  into  debt  to  obtain  them.* 


1 B.  9.  Friend,  R.  AB.  SO  (ISOS). 

SB. 9.  8 ,6  0ox,879(lS51). 

*  B.  V,  Hogan,  5  Cox,  890  (1851). 
1 B. v.FbUpot,  6 Cox,  140  (1808). 


•  S.  «.  Hogan,  0  Oox,  856  (1861) ;  B.  v, 
Ohandler,  6  Cox,  519  (1860) ;  EL,  v.  Bugg,  12 
CJox,16(1871). 

•  B.  V.  Yann,  8  Den.  886  (1861). 
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§  51. Neffleot  of  Party's  A^ent.  —  The  neglect  ol  the  party  to  whom  tbe 

means  have  been  given  by  the  parent  does  not  make  the  latter  guilty.^ 

§  52.  Nesrleot  to  Support  Wife*-  Test  of  LlaUllty.  —  In  order  to  sustain  an 
indictment  for  this,  it  is  necessary  to  prove  tiuit  the  wife  was  in  need  of  food, 
lodging  or  clothing  and  that  the  husband  was  able  to  provide  it  but  willfully 
and  without  lawful  excuse  refused  or  neglected  to  do  so.  The  obligation  is  not 
the  absolute  one  under  all  circumstances  to  provide  food,  clothing  or  lodging 
for  the  wife.  The  willful  refusal  or  neglect  to  do  so  without  lawful  excuse  Is 
what  constitutes  the  offense.  If  it  appear  that  the  refusal  or  neglect  instead 
of  being  willful  is  attributable  solely  to  want  of  ability;  that  the  wife  is  better 
able  to  support  herself  than  the  husband  to  support  her;  that  she  is  in  no  need 
whatever  of  support,  and  does  not  ask  for  it  or  request  it;  that  she  is  living 
with  another  man  as  his  wife,  or  that  without  justification  she  absents  herself 
from  the  husband's  roof  and  without  excuse  refuses  to  return — in  these  and 
similar  cases  it  would  be  absurd  to  convict  the  husband  as  a  criminal.* 

• 
§  58.  Abandonment  of  Wife  —  Befusal  to  Live  with  Wife —Failure  to  Sup. 

port  — Husband  must  be  Able,  —  A  mere  refusal  by  a  man  to  live  with  his 
wife,  or  a  failure  to  support  her,  does  not  constitute  abandonment  of  her 
within  the  Alabama  statute.  A  charge,  therefore,  that  a  man  « having  a  family 
did  abandon  them  and  leave  them  in  danger  of  becoming  a  burden  on  the  pub- 
lic," is  insufficient,  for  it  should  allege  his  ability  either  by  his  means  or  his 
industry  to  support  them.* 

§  54. Wife  Befusing  to  go  to  Husband's  House. — And  a  husband  ready 

to  provide  for  his  wife  at  his  own  house  is  not  obliged  to  provide  for  her  else- 
where, if  she  refuse  to  go  there .^ 

§55.  Ck>noealing  Birth  of  Child — Ckmcealment  Necessary.  —  Strict  proof 
of  the  effort  to  conceal  the  birth  is  requisite.^ 

In  B.  V.  ffigley,*  Sarah  Higley  was  delivered  of  a  child  whose  dead  body 
was  found  at  her  father's  house  in  a  bed  among  the  feathers.  There  was  no  evl* 
deuce  to  show  who  placed  it  there,  but  it  being  proved  that  the  woman  had  sent 
for  a  surgeon  at  the  time  of  her  confinement,  and  had  prepared  child's  clothes^ 
the  judge  directed  an  acquittal  on  the  charge  of  concealing  the  birth  of  tbe 
child. 

I  56.  —Secret  Disposition  Necessary. — There  must  be  a  secret  dispo- 
sition of  the  body.  Thus  placing  the  child  in  an  open  box  in  the  prisoner's  bed- 
room, and  afterwards,  on  inquiry  by  the  medical  man,  informing  him  that  it 
was  in  the  box  where  it  was  found,  is  not  within  the  law.* 

{  57. Child  Bom  Dead.  —  The  crime  is  not  committed  where  the  child  is 

bom  dead.^ 

1  B  «.  Babb,  4  Oox,  457  (1851).  •  4  C.  A  P.  866  (iSSO). 

S  B. «.  Nasmith,  43  U.  C.  Q.  B.  249  (1877).  ^  B. «.  Sleep,  9 Cox,  609  (1864) ;  B.  «.  Hay» 

*  Bonlov.  State,  49  Ala.  23  (1878).  10  Cox,  448  (1867) ;  B.  «.  Qeorge,  11  Cox,  41 

*  People  V.  Petlit,  74  K.  T.  620  (1877) ;  (1868). 

People  V.  Naehr,  1 N.  T.  Crim.  Bep.  618  (1871).  *  State  v  Joiner,  4  Hawks,  860  (1826). 

*  State  V.  Conoyer,  omte,  p.  84. 
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TREASON  AQAINST  UNITBD  STATES  NOT  TBBA80N  AGAINST  8TATB. 

People  v.  Lynch. 

[11  Johns.  549.] 
In  the  Supreme  Court  of  New  Tork^  October^  1814. 

1.  CMTlBff  aid  and  Oomibrt  to  tha  Bnemlas  of  the  United  State*,  is  aot  treMon  agalail 
the  State  of  New  York. 

1  Treaecm  Against  tha  Unitad  Stataa  it  not  oognisable  in  a  State  oonrt. 

The  defendants  who  were  now  brought  up  on  hdbeas  corpus  were 
hidicted  at  the  Greneral  Sessions  of  the  Peace  in  the  City  of  New  York, 
in  Augast  last,  for  treason  against  the  State.  The  indictment  and  pro- 
ceedings having  been  removed  into  this  court  by  certiorari^  Colam 
moved  that  the  prisoners  should  be  discharged.  He  read  the  commit* 
ment  and  the  indictment,  and  contended  that  there  was  no  crime 
charged  against  this  State ;  that  the  indictment  did  not  even  state  any 
crime  cognizable  by  the  laws  of  the  United  States.  But  if  the  facts 
stated  amounted  to  treason  against  the  United  States,  it  would  nop  be  a 
crime  against  this  State.  It  might,  perhaps,  be  said,  that  this  was  a 
case  in  which  the  courts  of  this  State  have  a  concurrent  Jurisdiction 
with  those  of  the  United  States.  If  so,  it  would  follow,  either  that  the 
United  States  would  be  ousted  of  its  jurisdiction,  or  that  the  party 
might  be  twice  tried  for  the  same  offense ;  for  either  the  courts  of  tliis 
State  have  a  right  to  try  the  defendants  in  exclusion  of  the  United 
States,  or  they  must  be  liable  to  be  twice  put  in  Jeopardy  for  the  same 
offense.  It  is  not  denied  that  there  may  b^  treason  against  this 
State,  as  in  case  of  insurrection  or  rebellion  against  the  particular  laws 
of  this  State.  The  indictment  here  states  that  the  subjects  of  Great 
Britain  became  enemies  of  this  State,  in  consequence  of  the  war 
declared  by  the  United  States,  and  being  enemies,  etc.  (He  was 
stopped  by  the  court,  who  desired  to  hear  the  district  attorney. ) 
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HawkiM  (acting  for  the  District  Attorney),  corUra.  The  indictment 
is  founded  on  the  first  section  of  the  act  relative  to  treason,^  which  de^ 
olares,  *'  that  if  any  person  do  levy  war  against  the  people  of  this  State 
within  this  State,  or  be  adherent  to  the  enemies  of  the  people  of  this 
State,  giving  them  aid  and  comfort  in  this  State  elsewhere  and  be 
thereof  attainted  of  open  deed,  such  offenses  and  no  other,  shall  be 
adjudged  treason  against  the  people  of  this  State."  The  first 
objection  which  may  be  made  is,  that  the  offense  ought  first 
to  have  been  inquired  into  by  this  court,  the  sixth  section  of  the 
statute  declaring  that  all  offenses  declared  to  be  treason,  committed 
upon  land  out  of  ihih  State  or  on  the  sea,  shall  be  inquired  of,  heard  and 
determined  in  the  Supreme  Court  by  good  and  lawful  men  of  the  same 
county  where  the  said  court  shall  sit  in  like  manner  as  if  the  treason 
had  been  committed  within  the  same  county.  But  it  was  not  intended 
by  this  section  of  the  act,  that  this  court  should  make  the  first  inquiry^ 
as  to  the  fact,  but  that  they  should  finally  inquire  and  determine  by  a 
jury,  and  give  judgment  thereon.  It  does  not  prevent  a  grand  jury 
of  the  General  Sessions  of  the  Peace  from  inquiring  into  the  fact,  and  find- 
ing a  bill  of  indictment  against  the  party,  which,  may,  then,  be  removed 
into  this  court  for  trial  and  judgment.  An  indictment  is  only  an  accu- 
sation.^ It  is  sufficient  in  an  indictment,  .that  the  charge  of  high  trea- 
son be  reduced  to  a  reasonable  certainty  so  that  the  defendant  may  be 
apprised  of  the  nature  of  it  and  be  prepared  to  answer  it.^  In  a  case  of 
so  enormous  a  crime  the  court  will  not  quash  an  indictment.  Courts  do  not 
quash  indictments  on  formal  objections  in  cases  of  treason  or  murder.^ 
As  to  the  jurisdiction  of  the  courts  of  the  State  to  try  this  offense,  there 
is  nothing  expressed  in  the  Constitution  of  the  United  States  against  it. 
The  second  section  of  the  fourth  article,  declares  that  persons  charged 
in  any  State  with  treason  or  felony,  or  other  crime,  who  shall  fiee  from 
justice, and  be  found  in  another  State,  shall  on  demand  of  the  execu- 
tive authority  of  the  State  be  delivered  up  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime. 

There  is  no  law  of  Congress  inhibiting  the  interference  of  the  State 
courts.  On  the  contrary,  the  second  section  of  the  act  of  April  30th, 
1790,  authorizes  the  magistrates  of  the  different  States  to  receive  infor* 
mation  of  treason. 

The  judiciary  act^  declares  that  the  Circuit  Courts  of  the  United 
States  shall  have  exclusive  cognizance  of  all  crimes  or  offenses  cogniza- 
ble under  the  authority  of  the  United  States,  except  where  the  laws  of 
the  United  States  shall  otherwise  direct.     The  State  courts  have  con- 

1  Sesi.  2i,  p.  S9  (N.  R.  L.  145).  «  8  Com.  Dig.  008;  9  Hawk.  P.  O.  806;  t 

S  4  Bla.  Com.  462;  2  Hale  P.  0. 164, 168.  Bast,  162. 

•  Foster's  0.  L.  294.  •  sec  11. 
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current  power  with  those  of  the  United  States  in  numerous  cases  which 
might  be  stated.^ 

In  the  exercise  of  the  concurrent  power,  the  State  courts  must 
act  in  subordination  to  the  United  States.  In  case  the  State  courts 
acted  against  the  power  of  the  United  States,  the  courts  of  the 
United  States  might  issue  a  prohibition  to  them.  Until,  however, 
the  collision  between  the  courts  of  the  two  governments  exists,  the 
State  courts  may  act.  The  individual  States  are  sovereign  and  independ- 
eDt,  except  in  matters  ceded  to  the  General  Government  of  the  United 
States.  Under  the  old  Confederation,  the  powers  of  the  States  were 
the  same.  Persons  were  indicted  and  tried  in  the  courts  of  Pennsyl- 
Tania  in  1778,  and  1781,  for  high  treason  in  adhering  to  the  enemies  of 
the  State  and  of  the  United  States.^ 

The  laws  of  most  of  the  different  States,  in  relation  to  treason,  de- 
clare it  to  consist  in  taking  commissions  under  the  enemies  of  the  State 
or  United  States,  or  aiding  or  assisting  the  enemies  of  the  State  and  of 
the  United  States,^  etc.,  which  shows  that  the  courts  of  these  States  take 
cognizance  of  high  treasons  committed  by  aiding  the  public  enemies  of 
the  United  States. 

Per  Curiam.  The  grounds  relied  upon  for  the  dischaige  of  the  prison* 
ers  are,  (1)  that  the  facts  charged  in  the  indictment  do  not  amount 
to  the  crime  of  treason  against  the  State  of  New  York,  and  (2)  that 
the  State  courts  have  no  jurisdiction  of  treason  against  the  United 
States. 

The  indictment,  containing  several  courts  which  are  substantially  alike, 
sfter  setting  out  a  state  of  war  between  the  United  States  and  Great 
Britain,  declared  and  carried  on  under  the  authority  of  the  United 
States,  alleges  that  the  prisoners,  being  citizens  of  the  State  of  New 
York,  and  of  the  United  States  of  America,  as  traitors  against  the  peo- 
ple of  the  State  of  New  York,  did  adhere  to,  and  give  aid  and  comfort 
to  the  enemy,  by  supplying  them  with  provisons  of  various  kinds  on 
board  a  public  ship  of  war,  upon  the  high  seas.  It  has  been  attempted 
on  the  part  of  the  prosecution,  to  support  the  indictment  under  the 
statute  of  this  State,^  which  declares  treason  against  the  people  of  this 
State  to  consist  in  levying  war  against  the  people  of  this  State,  with- 
m  the  State,  or  adhering  to  the  enemies  of  the  people  of  this  State,  giv- 
ing them  aid  and  comfort  in  this  State,  or  elsewhere.  And  it  has  been 
said,  that  this  act  is  nugatory,  unless  it  applies  to  cases  like  the  pres- 
ent; but  this  by  no  means  follows,  for  there  can  be  no  doubt  but  such 

1  UTingstOB  V.  ▼a]iIiifeii,9JohiiB.S07,664,  *  Lawi  of  Pa.,  toI.  1,  p.tfS;  Stat.  Ooim. 

ns;  4  BinB.  487;  5  Binn.  ns.  654;  Stat  Mass.,  toI.  8;  Laws  of  Vt,  toI.  1, 

•  lDan.S,89;  SDaU.  86,87.  p.8S2;  Laws  of  D«L  88;  Lawsof  N.J.  806. 

4  1  K.  B.  L.  145, 
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a  state  of  things  might  exist  as  that  treason  against  the  people  of  this 
State  might  be  committed.  This  might  be  by  an  open  and  anned  op- 
position to  the  laws  of  the  State,  or  a  combination  and  forcible  attempt  to 
overthrow  or  usurp  the  government.  And,  indeed,  the  State,  in  its  po- 
litical capacity,  maj',  under  certain  special  circumstances  pointed  out  by 
the  Constitution  of  the  United  States,  be  engaged  in  war  with  a  foreign 
enemy.  But  no  such  circumstances  are  stated  in  this  indictment  Great 
Britain  can  not  be  said  to  be  at  war  with  the  State  of  New  York,  in  its 
aggregate  and  political  capacity,  as  an  independent  government,  and 
therefore,  not  an  enemy  of  the  State,  within  the  sense  and  meaning  of 
the  statute.  The  people  of  this  State,  as  citizens  of  the  United  States, 
are  at  war  with  Great  Britain  in  consequence  of  the  declaration  of 
war  by  Congress.  The  State  in  its  political  capacity,  is  not  at  war. 
The  subjects  of  Great  Britain  are  the  enemies  of  the  United  States  of 
America,  and  the  citizens  thereof,  as  members  of  the  Union,  and  not 
of  the  State  of  New  York,  as  laid  in  the  indictment. 

The  alteration  in  our  statute,  since  the  adoption  of  the  Constitution 
of  the  United  States,  plainly  shows  the  sense  of  the  Legislature  on  this 
subject.  By  the  act,  as  it  stood  in  the  year  1787^  it  was  made  treason 
to  adhere  to,  or  give  aid  and  comfort  to  the  enemies  of  the  State  of 
New  York  or  of  the  United  States  of  America.  But  in  the  several  revis- 
ions of  the  law,  since  the  adoption  of  the  Constitution,  the  latter  words 
have  been  omitted,  as  unnecessary  and  inapplicable  to  the  situation  of 
the  State,  as  a  member  of  the  Union.  Under  the  old  Confederation, 
there  was  no  judicial  power  organized  and  clothed  with  authority  for 
the  trial  and  punishment  of  treason  against  the  United  States  of 
America.  It  became  necessary,  therefore,  to  provide  for  it  under  the 
judicial  powers  of  the  several  States ;  no  such  necessity  exists  under 
our  present  system.  According  to  this  view  of  the  subject,  it  would 
seem  unnecessary  to  notice  the  question  of  jurisdiction ;  for  admitting 
the  facts  charged  against  the  prisoners  to  amount  to  treason  against 
the  United  States,  they  do  not  constitute  the  offense  of  treason  against 
the  people  of  the  State  of  New  York  as  charged  in  the  indictment. 
The  offense  not  being  charged  as  treason  against  the  United  States,  the 
present  indictment  can  not  be  supported,  even  admitting  this  court  to 
have  jurisdiction.  We  would  barely  observe,  however,  that  we  think 
the  jurisdiction  of  the  State  courts  does  not  extend  to  the  offense  of 
treason  against  the  United  States.  The  judicial  power  of  the  United 
States  extends  to  all  cases  arising  under  the  Constitution  and  laws  of 
United  States.  The  declaration  of  war  was  by  a  law  of  Congress ;  and 
in  consequence  of  which,  it  became  criminal  in  the  prisoners  to  afford 

1  IG.  Bd.LftW8,  816. 
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ud  and  comfort  to  the  enemy.  And  the  act  establishing  the  judicial 
courts  of  the  United  States  gives  to  the  Circuit  Courts  cognizance,  ex- 
clnsiye  of  the  courts  of  the  several  States,  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,  except  when  the 
laws  of  the  United  States  shall  otherwise  direct.^  In  whatever  point  of 
Tiew,  therefore,  the  case  is  considered,  we  are  satisfied  that  the  present 
indictment  can  not  be  supported. 
The  prisoners  must,  accordingly  be  discharged. 


TREASON— LEVYING  WAB— WHAT  DOBS  NOT  AMOUNT  TO  TREASON. 

Ex  PARTE  BOLIiBiAN. 

Ex  PARTE  SWABTWOUT. 

[4  Cranch,  75.] 
In  the  Supreme  Court  of  the  United  States^  1807. 

1.  A  OanaplraQy  to  Subvert  tha  Ctovwnmant  by  foro«  ia  not  treuon. 

1  ThB  Kare  Bnlintmant -of  Ken  who  are  not  assembled  is  not  a  **  lerylng  of  war." 
To  constitnte  treason  a  war  must  be  nnlawfolly  leyied. 

On  hc^>eas  corpus, 

Mabshaix,  C.  J.,  delivered  the  opinion  of  the  court, 

The  prisoners  having  been  brought  before  this  court  on  a  writ  of 
habeas  corpus,  and  the  testimony  on  which  they  were  committed  having 
been  fully  examined  and  attentively  considered,  the  court  is  now  to 
declare  the  law  upon  the  case. 

This  being  a  mere  inquiry,  which,  withoot  deciding  upon  guilt,  pre- 
cedes the  institution  of  a  prosecution,  the  question  to  be  determined'  is, 
whether  the  accused  shall  be  discharged  or  held  to  trial ;  and  if  the 
Utter,  in  what  place  they  are  to  be  tried,  and  whether  they  shall  be  con- 
fined or  admitted  to  bail.  *'  If  "  says  a  very  learned  and  accurate  com- 
mentator ^^  upon  this  inquiry  it  manifestly  appears  that  no  such  crime 
has  been  committed,  or  that  the  suspicion  entertained  of  the  prisoner 
was  wholly  groundless,  in  such  cases  only  is  it  lawful  totally  to  dis- 
charge him.  Otherwise  he  must  either  be  committed  to  prison  or  give 
baU.»' 

The  specific  charge  brought  against  the  prisoners  is  treason  in  levying 
war  against  the  United  States. 

1 1  Sess.  1  Cong.  0.  SO,  sec.  11. 
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As  there  is  no  crime  which  can  more  excite  and  agitate  the  passions 
of  men  than  treason,  no  charge  demands  more  from  the  tribunal  before 
which  it  is  made  a  deliberate  and  temperate  inquiry.  Whether  this  in- 
quiry be  directed  to  the  fact  or  to  the  law,  none  can  be  more  solemn, 
none  more  important  to  the  citizen  or  to  the  government ;  none  can  more 
affect  the  safety  of  both. 

To  prevent  the  possibility  of  those  calamities  which  result  from  the 
extension  of  treason  to  offenses  of  minor  importance,  that  great  funda- 
mental law  which  defines  and  limiis  the  various  departments  of  our 
government  has  given  a  rule  on  the  subject  both  to  the  Legislature  and 
the  courts  of  America,  which  neither  can  be  permitted  to  transcend. 

'*  Treason  against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
fort." 

To  constitute  that  specific  crime  for  which  the  prisoners  now  before 
the  court  have  been  committed,  war  must  be  actually  levied  against  the 
United  States.  However  flagitious  may  be  the  crime  of  conspiring  to 
subvert  by  force  the  government  of  our  country,  such  conspiracy  is  not 
treason.  To  conspire  to  levy  war,  and  actually  to  levy  war,  are  dis- 
tinct offenses.  The  first  must  be  brought  into  operation  by  the  assem- 
blage of  men  for  a  purpose  treasonable  in  itself,  or  the  fact  of  levy- 
ing war  can  not  have  been  committed.  So  far  has  this  principle  been 
carried,  that,  in  a  case  reported  by  Ventris,  and  mentioned  in  some 
modem  treatises  on  criminal  law,  it  has  been  determined  that  the  actual 
enlistment  of  men  to  serve  against  the  government  does  not  amount  to 
levying  war.  It  is  true  that  in  that  case  the  soldiers  enlisted  were  to 
serve  without  the  realm,  but  they  were  enlisted  within  it,  and  if  the 
enlistment  for  a  treasonable  purpose  could  amount  to  levying  war,  then 
war  had  been  actually  levied. 

It  is  not  the  intention  of  the  court  to  say  that  no  individual  can  be 
guilty  of  this  crime  who  has  not  appeared  in  arms  against  his  country. 
On  the  contrary,  if  war  be  actually  levied,  that  is,  if  a  body  of  men  be 
actually  assembled  for  the  purpose  of  Meeting  by  force  a  treason- 
able purpose,  all  those  who  perform  any  part,  however  minute,  or  how- 
ever remote  from  the  scene  of  action,  and  who  are  actually  leagued  in 
the  general  conspiracy,  are  to  be  considered  as  traitors.  But  there 
must  be  an  actual  assembling  of  men  for  the  treasonable  purpose,  to 
constitute  a  lev3^ng  of  war. 

Crimes  so  atrocious  as  those  which  have  for  their  object  the  subver- 
sion by  violence  of  those  laws  and  those  institutions  which  have  been 
ordained  in  order  to  secure  the  peace  and  happiness  of  society,  are  not 
to  escape  punishment  because  they  have  not  ripened  into  treason.  The 
wisdom  of  the  legislature  is  competent  to  provide  for  the  case,  and  the 
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framers  of  onr  constitution,  who  not  only  defined  and  limited  the  crime, 
hut  with  jealous  circumspection  attempted  to  protect  their  limitation  hy 
proYiding  that  no  person  should  be  convicted  of  it,  unless  on  the  testi-* 
mony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court,  must  have  conceived  it  more  safe  that  punishment  in  such  cases 
should  be  orduned  *  by  general  laws,  formed  upon  deliberation,  under 
the  influence  of  no  resentments,  and  without  knowing  on  whom  they 
were  to  operate,  than  that  it  should  be  inflicted  under  the  influence  of 
those  passions  which  the  occasion  seldom  fails  to  excite,  and  which,  a 
flexible  definition  of  the  crime,  or  a  construction  which  would  render  it 
flexible,  might  bring  into  operation.  It  is,  therefore,  more  safe,  as 
well  as  more  consonant  to  the  principles  of  our  constitution,  that  the 
crime  of  treason  should  not  be  extended  by  construction  to  doubtful 
eases ;  and  that  crimes  not  clearly  within  the  constitutional  definition, 
should  receive  such  punishment  as  the  legislature  in  its  widdom  may 
provide. 

To  complete  the  crime  of  levying  war  against  the  United  States,  there 
most  be  an  actual  assemblage  of  men  for  the  purpose  of  executing  a 
treasonable  design.  In  the  case  now  before  the  court,  a  design  to 
overturn  the  government  of  the  United  States  in  New  Orleans  by  force, 
would  have  been  unquestionably  a  design  which,  if  carried  into  execu- 
tion, would  have  been  treason,  and  the  assemblage  of  a  body  of  men 
for  the  purpose  of  carrying  it  into  execution  would  amount  to  lev3^ng 
of  war  against  the  United  States ;  but  no  conspiracy  for  this  object,  no 
enlisting  of  men  to  effect  it,  would  be  an  actual  levying  of  war. 

In  conformity  with  the  principles  now  laid  down,  have  been  the  decis- 
ions heretofore  made  by  the  judges  of  the  United  States. 

The  opinions  given  by  Judge  Paterson  and  Judge  Iredell,  in  cases  be- 
fore them,  imply  an  actual  assembling  of  men,  though  they  rather  de- 
signed to  remark  on  the  purpose  to  which  the  force  was  to  be  applied 
Ihan  on  the  nature  of  the  force  itself.  Their  opinions,  however,  con- 
template the  actual  employment  of  force. 

Judge  Chase,  in  the  trial  of  FrieSj  was  more  explicit. 

He  stated  the  opinion  of  the  court  to  be,  '*  that  if  a  body  of  people 
conspire  and  meditate  an  insurrection  to  oppose  the  execution  of  any 
statute  of  the  United  States  by  force,  they  are  only  guilty  of  high  mis- 
demeanor ;  but  if  they  proceed  to  carry  such  intention  into  execution 
by  force,  that  they  are  guilty  of  the  treason  of  levying  war ;  and  the 
quanium  of  the  force  employed,  neither  lessens  nor  increases  the  crime ; 
whether  by  one  hundred  or  one  thousand  persons,  is  wholly  immaterial.'' 
"The  court  are  of  opinion,''  continued  Judo;e  Chase,  on  that  occasion, 
"that  a  combination  or  conspiracy  to  levy  war  against  the  United 
States  is  not  treason  unless  combined  with  an  attempt  to  carry  such  a 


116  CRIMES   AGAINST  THE   OOYERNlfENT. 

oombinatioQor  conspiracy  into  execution ;  some  actual  force  or  violence 
must  be  used  in  pursuance  of  such  design  to  levy  war ;  but  it  is  alto- 
gether iqimaterial  whether  the  force  used  is  sufficient  to  effectuate  the 
object ;  any  force  connected  with  the  intention  will  constitute  the  crime 
of  levying  war." 

The  application  of  these  general  principles  to  the-  particular  case  be- 
fore the  court  will  depend  on  the^testimony  which  has  been  exhibited 
against  the  accused. 

The  first  deposition  to  be  considered  is  that  of  Greneral  Eaton.  This 
gentleman  connects  in  one  statement  the  purports  of  numerous  conver- 
sations held  with  Colonel  Burr  throughout  the  last  winter.  In  the 
course  of  these  conversations  were  communicated  various  criminal  pro- 
jects which  seem  to  have  been  revolving  in* the  mind  of  the  projecture. 
An  expedition  against  Mexico  seems  to  have  been  the  first  and  most 
matured  part  of  his  plan,  if  indeed  it  did  not  constitute  a  distinct  and 
separate  plan,  upon  the  success  of  which  other  schemes  still  more  culpa- 
ble, but  not  yet  well  digested,  might  depend.  Maps  and  other  infor- 
mation preparatory  to  its  execution,  and  which  would  rather  indicate 
that  it  was  the  immediate  object,  had  been  procured,  and  for  a  consid- 
erable time,  in  repeated  conversations,  the  whole  efforts  of  Colonel  Burr 
were  directed  to  prove  to  the  witness,  who  was  to  have  held  a  high  com- 
mand under  him,  the  practicability  of  the  enterprise,  and  in  explaining 
to  him  the  means  by  which  it  was  to  be  effected. 

This  deposition  exhibits  the  various  schemes  of  Col.  Burr,  and  its 
materiality  depends  on  connecting  the  prisoners  at  the  bar  in  such  of 
those  schemes  as  were  treasonable.  For  this  purpose  the  afiftdavit  of 
Gen.  Wilkinson,  comprehending  in  its  body  the  substance  of  a  letter 
from  Col.  Burr,  has  been  offered,  and  was  received  by  the  Circuit  Court. 
To  the  admission  of  this  testimony  great  and  serious  objections  have 
been  made.  It  has  been  urged  that  it  is  a  voluntary,  or  rather,  an  ex- 
tra-judicial affidavit,  made  before  a  person  not  appearing  to  be  a  magis- 
trate, and  contains  the  substance  only  of  a  letter,  of  which  the  original 
is  retained  by  the  person  who  made  the  affidavit. 

The  objection  that  the  affidavit  is  extra-judicial  resolves  itself  into  the 
question  whether  one  magistrate  may  commit  on  an  affidavit  taken  before 
another  magistrate.  For  if  he  may,  an  affidavit  made  as  the  foundation 
of  a  commitment  ceases  to  be  extra-judicial,  and  the  person  who  makes 
it  would  be  as  liable  to  a  prosecution  for  perjury  as  if  the  warrant  of 
commitment  had  been  issued  by  the  magistrate  before  whom  the  affi- 
davit was  made. 

To  decide  that  an  affidavit  made  before  one  magistrate  would  not 
justify  a  commitment  by  another,  might  in  many  cases  be  productive 
of  great  inconvenience,  and  does  not  appear  susceptible  of  abuse  if  the 
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Teiity  of  the  certificate  be  established.  Such  an  affidavit  seems  admis- 
sible on  the  principle  that  before  the  accused  is  put  upon  his  trial  all 
t^e  proceedings  are  ex  parte.  The  court,  therefore,  overrule  this  objec- 
tion. 

That  which  questions  the  character  of  the  person  who  has  on  this 
occasion  administered  the  oath  is  next  to  be  considered. 

The  certificate  from  the  office  of  the  Department  of  State  has  been  . 
deemed  insufficient  by  the  counsel  for  the  prisoners,  because  the  law 
does  not  require  the  appointment  of  magistrates  for  the  territory  of 
New  Orleans  to  be  certified  to  that  office,  because  the  certificate  is  in 
itself  informal,  and  because  it  does  not  appear  that  the  magistrate  has 
taken  the  oath  required  by  the  act  of  Congress. 

The  first  of  these  objections  is  not  supported  by  the  law  of  the  case, 
and  the  second  may  be  so  readily  corrected  that  the  court  has  proceeded 
to  consider  the  subject  as  if  it  were  corrected,  retaining,  however,  any 
final  decision,  if  against  the  prisoners,  until  the  correction  shall  be 
made.  With  regard  to  the  third,  the  magistrate  must  be  presumed  to 
have  taken  the  requisite  oaths,  since  he  is  found  acting  as  a  magistrate. 

On  the  admissibility  of  that  part  of  the  affidavit  which  purports  to  be 
as  near  the  substance  of  the  letter  from  Col.  Burr  to  Gen.  Wilkinson, 
as  the  latter  could  interpret  it,  a  division  of  opinion  has  taken  place 
in  the  coart.  Two  judges  are  of  opinion  that  as  such  testimony  deliv- 
ered in  the  presence  of  the  prisoner  on  his  trial  would  be  totally  inad- 
missible, neither  can  it  be  considered  as  afoundation  f  or  a  commitment. 
Although  in  making  a  commitment  the  magistrate  does  not  decide  on 
the  guilt  of  the  prisoner,  yet  he  does  decide  on  the  probable  cause,  and 
a  long  and  painful  imprisonment  may  be  the  consequence  of  his  decision.. 
This  probable  cause,  therefore,  ought  to  be  proved  by  testimony  in  it^ 
self  l^al,  and  which,  though  from  the  nature  of  the  case  it  must  be  ex- 
porter ought  in  many  other  respects  to  be  such  as  a  court  and  jurj^ 
might  hear. 

Two  judges  are  of  opinion  that  in  this  incipient  stage  of  the  prosecu^ 
tion  an  affidavit  stating  the  general  purport  of  a  letter  may  be  read,  par- 
ticularly where  the  person  in  possession  of  it  is  at  too  great  a  distance 
to  admit  of  its  being  obtained,  and  that  a  commitment  may  be  founded 
on  it. 

Under  this  embarrassment  it  was  deemed  necessary  to  look  into  the 
affidavit  for  the  purpose  of  discovering  whether,  if  admitted,  it  contains 
matter  which  would  justify  the  commitment  of  the  prisoners  at  the  bar 
on  the  charge  of  treason. 

That  the  letter  from  Colonel  Burr  to  General  Wilkinson  relates  to  a 
mOitary  enterprise  meditated  by  the  former  has  not  been  questioned. 
If  this  enterprise  was  against  Mexico  it  would  amount  to  a  high  misde- 
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meanor ;  if  against  any  of  the  territories  of  the  United  States,  or  if  in 
its  progress  the  subversion  of  the  government  of  the  United  States  in 
any  of  their  territories  was  a  mean  clearly  and  necessarily  to  be  em- 
ployed, if  sach  mean  formed  a  substantive  part  of  the  plan,  the  assem- 
blage of  a  body  of  men  to  effect  it  would  be  levying  war  against  the 
United  States. 

The  letter  is  in  language  which  furnishes  no  distinct  view  of  the  de- 
sign of  the  writer.  The  co-operation,  however,  which  is  stated  to  have 
been  secured,  points  strongly  to  some  expedition  against  the  territories 
of  Spain.  After  making  these  general  statements,  the  writer  becomes 
rather  more  explicit,  and  says:  '^  Burr's  plan  of  operation  is  to  move 
dowQ  rapidly  from  the  falls  on  the  15th  of  November  with  the  first  500 
or  1,000  men  in  light  boats  now  constructing  for  that  purpose,  to  be  at 
Natchez  between  the  5th  and  15th  of  December,  there  to  meet  Wilkin- 
son ;  then  determine  whether  it  will  be  expedient  in  the  first  instance  to 
seize  on  or  to  pass  by  Baton  Bouge.  The  people  of  the  country  to 
which  we  are  going  are  prepared  to  receive  us.  Their  agents  now  with 
Burr  say  that  if  we  will  protect  their  religion,  and  will  not  subject  them 
to  a  foreign  power,  in  three  weeks  all  will  be  settled." 

There  is  no  expression  in  these  sentences  which  would  justify  a  sus- 
picion that  any  territory  of  the  United  States  was  the  object  of  the  ex- 
pedition. 

For  what  purpose  seize  on  Baton  Bouge?  why  engage  Spain  against 
this  enterprise,  if  it  was  designed  against  the  United  States? 

'*The  people  of  the  country  to  which  we  are  going  are  prepared  to 
receive  us."  This  language  is  peculiarly  appropriate  to  a  foreign 
country.  It  will  not  be  contended  that  the  terms  Would  be  inapplicable 
to  a  territory  of  the  United  States,  but  other  terms  would  more  aptly 
convey  the  idea,  and  Burr  seems  to  consider  himself  as  giving  informa- 
tion of  which  Wilkinson  was  not  possessed.  When  it  is  recollected  that 
he  was  the  governor  of  a  territory  adjoining  that  which  must  have  been 
threatened,  if  a  territory  of  the  United  States  was  threatened,  and  that 
he  commanded  the  army,  a  part  of  which  was  stationed  in  that  territory, 
the  probability  that  the  information  communicated  related  to  a  foreign 
country,  it  must  be  admitted,  gains  strength. 

'*  Their  agents  now  with  Burr  say  that  if  we  will  protect  their  religion 
and  will  not  subject  them  to  a  foreign  power,  in  three  weeks  all  will  be 
.settled." 

This  is  apparently  the  language  of  a  people  who,  from  the  contem- 
plated change  in  their  political  situation,  feared  for  their  religion,  and 
feared  that  they  would  be  made  the  subjects  of  a  foreign  power.  That 
the  Mexicans  should  entertain  these  apprehensions  was  natural,  and 
would  readily  be  believed. 


EX  PABTE   BOLLBIAN.  119 

Thej  were,  if  the  representation  made  of  their  dispositions  be  cor- 
rect, about  to  place  themselves  much  iu  the  power  of  men  who  professed 
a  different  faith  from  them,  and  who,  by  making  them  dependent  on 
England  or  the  United  States,  would  subject  them  to  a  foreign  power. 
That  the  people  of  New  Orleans,  as  a  people,  if  really  engaged  in  a 

eonspiracy,  should  feel  the  same  apprehensions,  and  require  assurances 

on  the  same  points,  is  by  no  means  so  obvious. 

There  certainly  is  not  in  the  letter  delivered  to  Gren.  Wilkinson,  so 
far  as  that  letter  is  laid  before  the  court,  one  syllable  which  has  a 
neeessaiy  or  a  natural  reference  to  an  enterprise  against  any  territory 
0f  the  United  States. 

That  the  bearer  of  this  letter  must  be  considered  as  acquainted  with 
its  contents  is  not  to  be  controverted.  The  letter  and  his  own  declara- 
tions evince  the  fact. 

After  stating  himself  to  have  passed  through  New  York  and  the 
Western  States  and  territories,  without  insinuating  that  he  had  per- 
formed on  his  route  any  act  whatever  which  was  connected  with  the  en- 
terprise, he  states  their  object  to  be,  ''to  carry  an  expedition  into  the 
Mexican  provinces." 

This  statement  may  be  considered  as  explanatory  of  the  letter  of 
Col.  Burr,  if  the  expressions  of  that  letter  could  be  thought  ambiguous. 

But  there  are  other  declarations  made  by  Mr.  Swartwout,  which  con- 
stitute the  difficulty  of  this  case.  On  an  inquiry  from  General  Wil- 
kinson he  said :  '*  This  territory  would  be  revolutionized  where  the  peo- 
ple were  ready  to  join  them,  and  that  there  would  be  some  seizing,  he 
supposed,  at  New  Orleans." 

If  these  words  import  that  the  government  established  by  the  United 
States  in  any  of  its  territories,  was  to  be  revolutionized  by  force,  al- 
tiiough  merely  as  a  step  to,  or  a  mean  of  executing  some  greater  pro- 
jects, the  design  was  unquestionably  treasonable,  and  any  assemblage 
of  men  for  that  purpose  would  amount  to  a  levying  of  war.  But  on 
the  import  of  the  words  a  difference  of  opinion  exists.  Some  of  the 
judges  suppose  they  refer  to  the  territory  against  which  the  expedition 
was  intended ;  others  to  that  in  which  the  conversation  was  held.  Some 
consider  the  words,  if  even  applicable  to  a  territory  of  the  United  States, 
as  alluding  to  a  revolution  to  be  effected  by  the  people,  rather  than  by 
the  party  conducted  by  Col.  Burr. 

But  whether  this  treasonable  intention  be  really  imputable  to  the  plan 
or  not,  it  is  admitted  that  it  must  have  been  carried  into  execution  by 
an  open  assemblage  of  men  for  that  purpose,  previous  to  the  arrest  of 
the  prisoner,  in  order  to  consumate  the  crime  as  to  him ;  and  a  majority 
ci  the  court  is  of  opinion  that  the  conversation  of  Mr.  Swartwout 
affords  no  sufficient  proof  of  such  assembling. 
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The  prisoner  stated  that  "  Col.  Burr  with  the  support  of  a  powerful 
association  extending  from  New  York  to  New  Orleans,  was  levying 
an  armed  body  of  7,000  men  from  the  State  of  New  York  and 
the  Western  States  and  Territories,  with  a  view  to  carry  an  expedition 
to  the  Mexican  territories." 

That  the  association,  whatever  may  be  its  purpose,  is  not  treason, 
has  been  already  stated.  That  levying  an  army  may  or  may  not  be 
treason,  and  that  this  depends  on  the  intention  with  which  it  is  levied^ 
and  on  the  point  to  which  the  parties  have  advanced,  has  been  also 
stated.  The  mere  enlisting  of  men,  without  assembling  them,  is  not 
levying  war.  The  question  then  is,  whether  this  evidence  proves  Col. 
Burr  to  have  advanced  so  far  in  levying  an  army  as  actually  to  have 
assembled  them. 

It  is  argued  that  since  it  can  not  be  necessary  that  the  whole  7,000 
men  should  have  assembled,  their  commencing  their  march  by  detach- 
ments to  the  place  of  rendezvous  must  be  sufficient  to  constitute  the 
crime. 

This  position  is  correct,  with  some  qualification.  It  can  not  be  nec- 
essary that  the  whole  army  should  assemble,  and  that  the  various  parts 
which  are  to  compose  it  should  have  combined.  But  it  is  necessary 
that  there  should  be  an  actual  assemblage,  and  therefore  the  evidence 
should  make  the  fact  unequivocal. 

*    The  traveling  of  individuals  to  the  place  of  rendezvous  would  per- 
haps not  be  sufficient.     This  would  be  an  equivocal  act,  and  has  no 
warlike  appearance.     The  meeting  of  particular  bodies  of  men,  and 
their  marching  from  places  of  partial  to  a  place  of  general  rendezvous 
would  be  such  an  assemblage. 

The  particular  words  used  by  Mr.  Swartwout  are  that  Col.  Burr^*  was 
levying  an  armed  body  of  7,000  men.'*  If  the  term  leving  in  this  place 
imports  that  they  were  assembled,  then  such  fact  would  amount,  if  the 
intention  be  against  the  United  States,  to  levying  war.  If  it  barely 
imports  that  he  was  enlisting  or  engaging  them  in  his  service,  the  fact 
would  not  amount  to  levying  war. 

It  is  thought  sufficiently  apparent  that  the  latter  is  the  sense  in  which 
the  term  was  used.  The  fact  alluded  to,  if  taken  in  the  former  sense, 
is  of  a  nature  so  to  force  itself  upon  the  public  view,  that  if  the  army- 
had  then  actuaUy  assembled,  either  together  or  in  detachments,  some 
evidence  of  such  assembling  would  have  been  laid  before  the  court. 

The  words  used  by  the  prisoner  in  reference  to  seizing  at  New 
Orleans,  and  borrowing  perhaps  by  force  from  the  bank,  though  indi- 
cating, a  design  to  rob,  and  consequently  importing  a  high  offense,  do 
not  designate  the  specific  crime  of  levying  war  against  the  United 
Stotes. 
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It  is  therefore  the  opinion  of  the  majority  of  the  court,  that  in  the 
case  of  Samuel  Swartwout  there  is  not  sufficient  evidence  of  his  levying 
war  against  the  United  States  to  justify  his  commitment  on  the  charge 
of  treason. 

Against  Brick  Bollman  there  is  still  less  testimony.     Nothing  has 
been  said  by  him  to  support  the  charge  that  the  enterprise  in  which  he 
was  engaged  had  any  other  object  than  was  stated  in  the  letter  of  Col- 
onel Burr.    Against  him,  therefore,  there  is  no  evidence  to  support  a 
charge  of  treason. 

Tliat  both  of  the  prisoners  were  engaged  in  a  most  culpable  enter- 
prise against  the  dominions  of  a  power  at  peace  with  the  United  States, 
those  who  admit  the  affidavit  of  General  Wilkinson  can  not  doubt.  But 
that  no  part  of  this  crime  was  committed  in  the  District  of  Columbia  is 
apparent.  It  is  therefore  the  unanimous  opinion  of  the  court  that  they 
can  not  be  tried  in  this  district. 

The  law  read  on  the  part  of  the  prosecution  is  understood  to  apply 
ooly  to  offenses  committed  on  the  high  seas,  or  in  any  river,  haven, 
basin  or  bay,  not  within  the  jurisdiction  of  any  particular  State.  In 
those  cases  there  is  no  court  which  has  particular  cognizance  of  the 
crime,  and  therefore  the  place  in  which  the  criminal  shall  be  appre- 
hended, or,  if  he  be  apprehended  where  no  court  has  exclusive  juris- 
diction, that  to  which  he  shall  be  first  brought,  is  substituted  for  the 
place  in  which  the  offense  was  committed. 

But  in  this  case,  a  tribunal  for  the  trial  of  the  offense,  wherever  it 
may  have  been  committed,  had  been  provided  by  Congress ;  and  at  the 
place  where  the  prisoners  were  seized  by  the  authority  of  the  com- 
mander-in-chief, there  existed  such  a  tribunal.  It  would,  too,  be 
extremely  dangerous  to  say  that  because  the  prisoners  were  appre- 
hended, not  by  a  civil  magistrate,  but  by  the  military  power,  there 
ooold  be  given  by  law  a  right  to  try  the  persons  so  seized  in  any  place, 
which  the  general  might  select  and  to  which  he  might  direct  them  to  be 
earned. 

The  act  of  Congress  which  the  prisoners  are  supposed  to  have  vio- 
lated describes  as  offenders  those  who.begin  or  set  on  foot,  or  provide, 
or  prepare,  the  means  for  any  military  expedition  or  enterprise  to  be 
carried  on  from  thence  against  the  dominions  of  a  foreign  prince  or 
State,  with  whom  the  United  States  are  at  peace. 

There  is  a  want  of  precision  in  the  description  of  the  offense  which 
might  produce  some  difficulty  in  deciding  what  cases  would  come  within 
it  But  several  other  questions  arise  which  a  court  consisting  of  four 
judges  finds  itself  unable  to  decide,  and  therefore,  as  the  crime  with 
which  the  prisoners  stand  charged  has  not  been  committed,  the  court 
GUI  only  direct  them  to  be  discharged.    This  is  done  with  the  less  re- 
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luctance  because  the  discharge  does  not  acquit  them  from  the  offense 
which  there  is  probable  cause  for  supposing  they  have  committed,  and 
if  those  whose  duty  it  is  to  protect  the  nation,  by  prosecuting  offenders, 
against  the  laws,  shall  suppose  those  who  have  been  charged  with  trea- 
son  to  be  proper  objects  for  punishment,  they  will,  when  possessed  of 
less  exceptionable  testimony,  and  when  able  to  say  at  what  place  the 
offense  has  been  committed,  institute  fresh  proceedings  against  them. 


PIRACY— ELEMENTS    OF   THE    OFFENSE  —  CONSTRUCTION    OF   THE 

UNITED  STATES  LAW. 

Uniteb  States  v.  Palmer. 

[8  Wheat.  610.] 
In  the  Supreme  Court  of  the  United  States^  1818. 

1.  Althocurli  Gknxffress  has  the  Authozltsr  to  Punish  Piraoy  though  the  offenders 

may  be  foreigners  and  have  committed  no  acts  of  yiolenoe  against  the  United  States,  yet 
under  the  crimes  act  of  April  80»  1790,  the  nnlawful  act  most  be  by  or  against  citisens  of 
the  United  States  in  order  to  constitute  piracy. 

2.  Gongrews  oaa  Inflict  Pnnlahmentfbr  Oflenfles  Oommitted  on  board  the  Teasels  of 

the  United  States,  or  by  citizens  of  the  United  States  anywhere,  but  Congress  can  not 
make  that  piracy  which  was  not  piracy  by  the  law  of  nations,  in  order  to  giye  Jorisdio- 
tion  to  its  own  courts  oyer  such  oifenses.    (Per  Johnson,  J.) 

8.  The  Bevolted  Snbjeots  of  a  Foreign  Gk>vexnment  are  no  more  liable  to  be  pun- 
ished as  pirates  than  are  the  loyal  subjects.  A  commission  is  not  necessary  to  exempt 
a  person  scrying  on  a  siiip  from  conyiction  as  a  pirate.  It  is  only  necessary  to  show 
that  war  exists  and  that  the  yessel  is  really  documented,  owned  and  commanded  as  a 
belligerent  yessel,  and  not  colorably  so  for  piratical  purposes. 

Certificate  of  di^sion  from  United  States  Circuit  Court,  District  of 
Massachusetts. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  a  series  of  questions  has  been  proposed  by  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts,  on  which 
the  judges  of  that  court  were  divided  in  opinion.  The  questions 
occurred  on  the  trial  of  John  Palmer,  Thomas  Wilson,  and  Barney 
Calloghan,  who  were  indicted  for  piracy  committed  on  the  high  seas. 
The  first  four  questions  relate  to  the  construction  of  the  eighth  section 
of  the  ^^act  for  the  punishment  of  certain  crimes  against  the  United 
States."  The  remaining  seven  questions  respect  the  rights  of  a  colony 
or  other  poi*tion  of  an  established  empire  which  has  proclaimed  itself 
an  independent  nation,  and  is  asserting  and  maintaining  its  claim  to 
independence  by  arms. 
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The  eighth  section  of  the  act  on  which  these  prisoners  were  indicted 
is  in  these  words:  ^^And  be  it  enacted,  that  if  any  person  or  persons 
shall  commit,  npon  the  high  seas,  or  in  any  river,  haven,  basin  or  bay, 
oat  of  the  jurisdiction  of  any  particular  State,  murder  or  robbery,  or 
any  other  offense,  which,  if  committed  within  the  body  of  a  county, 
would,  by  the  laws  of  the  United  States,  be  punishable  with  death ;  or 
if  any  captain  or  mariner  of  any  ship  or  other  vessel  shall  piratically 
and  feloniously  run  away  with  such  ship  or  vessel,  or  any  goods  or 
merchandize  to  the  value  of  $50,  or  yield  up  such  ship  or  vessel  volun- 
tarily to  any  pirate ;  or  if  any  seaman  shall  lay  violent  hands  upon  his 
commander,  thereby  to  hinder  and  prevent  his  fighting  in  defence  of  his 
ship,  or  goods  committed  to  his  trust,  or  shall  make  a  revolt  in  the 
Bhip,  — every  such  offender  shall  be  deemed,  taken  and  adjudged  to  be 
a  pirate  and  felon,  and  being  thereof  convicted,  shall  suffer  death ;  and 
the  trial  of  crimes  committed  on  the  high  seas,  or  in  any  place  out  of  the 
jarisdiction  of  any  particular  State,  shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  first  be  brought." 

Bobbery  committed  on  land,  not  being  punishable  by  the  laws  of  the 
United  States  with  death,  it  is  doubted  whether  it  is  made  piracy  by  this 
act,  when  conmiitted  on  the  high  seas.  The  argument  is  understood  to 
be  that  Congress  did  not  intend  to  make  that  a  capital  offense  on  the 
high  seas  which  is  not  a  capital  offense  on  land.  That  only  such  mur- 
der, and  such  robbery,  and  such  other  offense  as,  if  committed  within 
the  body  of  a  county,  would,  by  the  laws  of  the  United  States,  be  pun- 
ishable with  death,  is  made  piracy.  That  the  word  *'  other  "  is  with- 
out use  or  meaning,  if  this  construction  be  rejected.  That  it  so  con- 
nects murder  and  robbery  with  the  following  member  of  the  sentence 
fts  to  limit  the  words  murder  and  robbery  to  that  description  of  those 
offenses  which  might  be  made  punishable  with  death,  if  dommitted  on 
land.  That  in  consequence  of  this  word  the  relative  '*  which"  has  for 
its  antecedent  the  whole  preceding  part  of  the  sentence,  and  not  the 
words  '*  other  offenses."  That  section  consists  of  three  distinct  classes 
of  piracy.  The  first,  of  offenses  which,  if  committed  within  the  body 
of  a  county,  would  be  punishable  with  death.  The  second  and  third,  of 
particalar  offenses  which  are  enumerated.  This  argument  is  entitled  to 
great  respect,  on  every  account ;  and  to  the  more,  because  in  expound- 
ing a  law  which  inflicts  capital  punishment,  no  over  rigid  construction 
ought  to  be  admitted.     But  the  court  can  not  assent  to  its  correctness. 

The  Legislature  having  specified  murder  and  robbery  particularly  are 
imderstood  to  indicate  clearly  the  intention  that  those  offenses  shall 
amount  to  piracy ;  there  could  be  no  other  motive  for  specifying  them. 
The  subsequent  words  do  not  appear  to  be  employed  for  the  purpose  of 
limiting  piratical  murder  and  robbery  to  that  description  of  those  of- 
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fenses  which  is  punishable  with  death,  if  committed  on  land,  but  for 
the  purpose  of  adding  other  offenses,  should  there  be  any,  which  were 
not  particularly  recited,  and  which  were  rendered  capital  by  the  laws  of 
the  United  States,  if  committed  within  the  body  of  a  county.  Had  the 
intention  of  Congress  been  to  render  the  crime  of  piracy  dependent  on 
the  punishment  affixed  to  the  same  offense,  if  committed  on  land,  this 
intention  must  have  been  expressed  in  very  different  terms  from  those 
which  have  been  selected.  Instead  of  enumerating  murder  and  rob- 
bery as  crimes  which  should  constitute  piracy,  and  then  proceeding  to 
use  a  general  term,  comprehending  other  offenses,  the  langnage  of  the 
legislature  would  have  been,  that  '*  any  offense  "  committed  on  the 
high  seas,  which,  if  committed  in  the  body  of  a  county,  would  be  pun- 
'  Ishable  with  death,  should  amount  to  piracy. 

The  particular  crimes  enumerated  were  undoubtedly  first  in  the  mind 
of  Congress.  No  other  motive  for  the  enumeration  can  be  assigned. 
Tet,  on  the  construction  contended  for,  robbery  on  the  high  seas 
would  escape  unpunished.  It  is  not  pretended  that  the  words  of  the 
Legislature  ought  to  be  strained  beyond  their  natural  meaning,  for  the 
purpose  of  embracing  a  crime  wliich  would  otherwise  escape  with  impu- 
nity; but  when  the  words  of  a  statute,  in  their  most  obvious  sense, 
comprehend  an  offense,  which  offense  is  apparently  placed  by  the  Legis- 
lature in  the  highest  class  of  crimes,  it  furnishes  an  additional  motive 
for  rejecting  a  construction  narrowing  the  plain  meaning  of  the  words, 
that  such  construction  would  leave  the  crime  entirely  unpunished. 

The  correctness  of  this  exposition  of  the  eighth  section  is  confirmed 
by  those  which  follow.  The  ninth  punishes  those  citizens  of  the  United 
States  who  commit  the  offenses  described  in  the  eighth,  under  color  of 
a  commission  or  authority  derived  from  a  foreign  state.  Here  robbery 
is  again  particularly  specified.  The  tenth  section  extends  the  punish- 
ment of  death  to  accessories  before  the  fact.  They  are  described  to  be 
those  who  aid,  assist,  advise,  etc.,  etc.,  any  person  to  '^  commit  any 
murder,  robbery,  or  other  piracy  aforesaid."  If  the  word  **  aforesaid  " 
be  connected  with  "  murder"  and  **  robbery  "  as  well  as  with  "  other 
piracy,"  yet  it  seems  difficult  to  resist  the  conviction  that  the  legislature 
considered  murder  and  robbery  as  acts  of  piracy.  The  eleventh  sec- 
tion punishes  accessories  after  the  fact.  They  are  those  who,  '*  after 
any  murder,  felony,  robbery,  or  other  piracy  whatsoever  aforesaid," 
shall  have  been  committed,  shall  furnish  aid  to  those  by  whom  the 
crime  has  been  perpetrated.  Can  it  be  doubted  that  the  legislature 
considered  murder,  felony  aad  robbery  committed  on  the  high  seas  as 
piracies? 

If  it  be  answered  that,  although  this  opinion  be  entertained,  yet  if  the 
legislature  was  mistaken,  those  whose  duty  it  is  to  construe  the  law» 


UNITED  STATES   V.  PALMER.  185 

most  not  yield  to  that  mistake,  we  say,  that  when  the  legislature  mani- 
fests this  clear  understanding  of  its  own  intention,  which  intention  con- 
sists with  its  words,  courts  are  hound  hy  it.    Of  the  meaning  of  the 
term  rohhery,  as  used  in  the  statute,  we  think  no  doubt  can  be  enter- 
tained.   It  must  be  understood  in  the  sense  in  which  it  is  recognized 
and  defined  at  common  law.    The  question  whether  this  act  extends 
further  than  to  American  citizens,  or  to  persons  on  board  American 
vessels  or  to  offenses  committed  against  citizens  of  the  United  States,  is 
not  without  its  difficulties.    The  constitution  having  conferred  on  Con- 
gress the  power  of  defining  and  punishing  piracy,  there  can  be  no  doubt 
of  the  right  of  the  legislature  to  enact  laws  punishing  pirates,  although 
tfaey  may  be  foreigners,  and  may  have  committed  no  particular  offense 
against  the  United  States.     The  only  question  is,  has  the  legislature 
enacted  such  a  law?    Do  the  words  of  the  act  authorize  the  courts  of 
the  Union  to  inflict  its  penalties  on  persons  who  are  not  citizens  of  the 
United  States,  nor  sailing  under  their  flag,  nor  offending  particularly 
against  them? 

The  words  of  the  section  are  in  terms  of  unlimited  extent.  The 
words  ^'  any  person  or  persons  "  are  broad  enough  to  comprehend  every 
haman  being.  But  general  words  must  not  only  be  limited  to  cases 
within  the  jurisdiction  of  the  State,  but  also  to  those  objects  to  which 
tiie  Legislature  intended  to  apply  them.  Did  the  Legislature  intend  to 
apply  these  words  to  the  subjects  of  a  foreign  power,  who  in  a  foreign 
ship  may  commit  murder  or  robbeiy  on  the  high  seas?  The  title  of  an 
act  can  not  control  its  words,  but  may  furnish  some  aid  in  showing 
what  was  in  the  mind  of  the  Legislatiu'e.  The  title  of  this  act  is,  ^'An 
act  for  the  punishment  of  certain  crimes  against  the  United  States. ''  It 
would  seem  that  offenses  against  the  United  States,  not  offenses  against 
the  human  race,  were  the  crimes  which  the  Legislature  intended  by  this 
law  to  punish.  The  act  proceeds  upon  this  idea,  and  uses  general  terms 
m  this  limited  sense.  In  describing  those  who  may  conunit  misprision 
of  treason  or  felony,  the  words  used  are  '*  any  person  or  persons ;  "  yet 
these  words  are  necessarily  confined  to  any  person  or  persons  omng  per- 
manent or  temporary  allegiance  to  the  United  States. 

The  eighth  section  also  conmiences  with  the  words  '^  any  person  or 
persons."  But  these  words  must  be  limited  in  some  degree,  and  the 
intent  of  the  Legislature  will  determine  the  extent  of  this  limitation. 
For  this  intent  we  must  examine  the  law.  The  succeeding  member  of  the 
sentence  commences  with  these  words:  ''  If  any  captain  or  mariner  of 
any  ship  or  other  vessel  shall  piratically  run  away  with  such  ship  or  ves- 
sel, or  any  goods  or  merchandise  to  the  value  of  $50,  or  yield  up  such 
ship  or  vessel  voluntarily  to  any  pirate."  The  words,  ^^  any  captain, 
or  mariner  of  any  ship  or  other  vessel,"  comprehend  all  captains  and 
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mariners,  as  entirely  as  the  words  '^  any  person  or  persons  **  compre- 
hend the  whole  human  race.  Tet  it  would  be  difficult  to  believe  that 
the  Legislature  intended  to  punish  the  captain  or  mariner  of  a  foreign 
ship,  who  should  run  away  with  such  ship,  and  dispose  of  her  in  a 
foreign  port,  or  who  should  steal  any  goods  from  such  ship  to  the  value 
of  $50,  or  who  should  deliver  her  up  to  a  pirate  when  he  might  have 
defended  her,  or  even  according  to  the  previous  arrangement.  The 
third  member  of  the  sentence  also  begins  with  the  general  words  *'  any 
seaman."  But  it  can  not  be  supposed  that  the  Legislature  intended  to 
punish  a  seaman  outboard  a  ship  sailing  under  a  foreign  flag,  under  the 
jurisdiction  of  a  foreign  government,  who  should  lay  violent  hands  upon 
his  commander,  or  make  a  revolt  in  the  ship.  These  are  ofi^enses  against 
the  nation  under  whose  flag  the  vessel  sails  and  within  whose  particular 
jurisdiction  all  on  board  the  vessel  are.  Every  nation  provides  for  such 
offenses  the  punishment  its  own  policy  may  dictate;  and  no  general 
words  of  a  statute  ought  to  be  construed  to  embrace  them  when  com- 
mitted by  foreigners  against  a  foreign  government. 

That  the  general  words  of  the  two  latter  members  of  this  sentence 
are  to  be  restricted  to  offenses  committed  on  board  the  vessels  of  the 
United  States  furnishes  strong  reason  for  believing  that  the  Legislature 
intended  to  impose  the  same  restriction  on  the  general  words  used  in  the 
first  member  of  that  sentence.  This  construction  derives  aid  from  the 
tenth  section  of  the  act.  This  section  declares  that ''  any  person  "  who 
shall  '^knowingly  and  wittingly  aid  and  assist,  procure,  command, 
counsel  or  advise  any  person  or  persons,  to  do  or  commit  any  murder  or 
robbery,"  etc.,  shall  be  an  accessory  before  the  fact,  and,  on  oonvio- 
tion,  shall  suffer  death.  It  will  scarcely  be  denied  that  the  words  ''any 
person,"  when  applied  to  aiding  or  advising  a  fact,  are  as  extensive  as 
the  same  words  when  applied  to  the  commission  of  that  fact.  Can  it 
be  believed  that  the  Legislature  intended  to  punish  with  death  the  sub- 
ject of  a  foreign  prince,  who,  within  the  dominions  of  that  prince,  should 
advise  a  person,  about  to  sail  in  the  ship  of  his  sovereign,  to  commit 
murder  or  robbery?  If  the  advice  is  not  a  crime  within  the  law,  neither 
is  the  fact  advised  a  crime  within  the  law.  The  opinion  formed  by  the 
court  on  this  subject  might  be  still  further  illustrated  by  animadversions 
on  other  sections  of  the  act.  But  it  would  be  tedious,  and  is  thought 
unnecessary. 

The  court  is  of  opinion  that  the  crime  of  robbery,  committed  by  a 
person  on  the  high  seas,  on  board  of  any  ship  or  vessel  belonging  exclu- 
sively to  subjects  of  a  foreign  State,  on  persons  within  a  vessel  belonging 
exclusively  to  subjects  of  a  foreign  State,  is  not  a  piracy  within  the  true 
intent  and  meaning  of  the  act  for  the  punishment  of  certain  crimes 
against  the  United  States.     This  opinion  will  probably  decide  the  case 
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to  which  it  is  intended  to  apply.  Those  qaestions  which  respect  the 
rights  of  a  part  of  a  foreign  empire,  which  asserts,  and  is  contending  for, 
its  independence,  and  the  conduct  which  must  be  observed  by  the  courts 
of  the  Union  towards  the  subjects  of  such  section  of  an  empire  who  may 
be  brought  before  the  tribunals  of  this  country,  are  equally  delicate  and 
difficult. 

As  it  is  understood  that  the  construction  which  has  been  given  to 
tbe  act  of  Congress  will  render  a  particular  answer  to  them  necessary, 
the  court  will  only  observe  that  such  questions  are  generally  rather 
political  than  legal  in  their  character.  They  belong  more  properly  to 
tbbse  who  can  declare  what  the  law  shall  be ;  who  can  place  the  nation 
insach  a  position  with  respect  to  foreign  powers  as  to  their  own  Judg- 
ment shall  appear  wise ;  to  whom  are  intrusted  all  its  foreign  relations ; 
than  to  that  tribunal  whose  power,  as  well  as  duty,  is  confined  to  the 
i]^lication  of  the  rule  which  the  Legislature  may  prescribe  for  it.  In 
rach  contests,  a  nation  may  engage  itself  with  the  one  party  or  the 
other;  may  observe  absolute  neutrality ;  may  recognize  the  new  State 
absolately ;  or  may  make  a  limited  recognition  of  it.  The  proceeding 
in  courts  must  depend  so  entirely  on  the  course  of  the  government  that 
it  is  difficult  to  give  a  precise  answer  to  questions  which  do  not  refer  to 
tparticalar  nation.  It  may  be  said,  generally,  that  if  the  government 
remains  neutral,  and  recognizes  the  existence  of  a  civil  war,  its  courts 
can  not  consider  as  criminal  those  acts  of  hostility  which  war  authorizes, 
and  which  the  new  government  may  direct  against  its  enemy.  To  decide 
otherwise  would  be  to  determine  that  the  war  prosecuted  by  one  of  the 
parties  was  unlawful,  and  would  be  to  arraign  the  nation  to  which  the 
court  belongs  against  that  party.  This  would  transcend  the  limit  pre- 
scribed to  the  judicial  department. 

It  follows,  as  a  consequence,  from  this  view  of  the  subject,  that  per- 
lons  or  vessels,  employed  in  the  service  of  a  self-declared  government, 
thus  acknowledged  to  be  maintaining  its  separate  existence  by  war, 
mast  he  permitted  to  prove  the  fact  of  their  being  actually  employed  in 
rach  service,  by  the  same  testimony  which  would  be  sufficient  to  prove 
that  such  vessel  or  person  was  employed  in  the  service  of  an  acknowl- 
edged state.  The  seal  of  such  unacknowledged  government  can  not  be 
permitted  to  prove  itself ;  but  it  may  be  proved  by  such  testimony  as 
the  nature  of  the  case  admits ;  and  the  fact  that  such  vessel  or  person 
is  80  employed  may  be  proved  without  proving  the  seal. 

Mr.  Justice  Johnson.  The  first  of  these  questions  arises  on  the  con- 
^ctioQ  of  the  first  division  of  the  eighth  section  of  the  act  for  the  pun- 
^B^unent  of  certain  crimes.  That  act  comprises  two  classes  of  cases, 
the  second  of  which  may  again  be  subdivided  into  two  divisions.  In  the 
aeooud  class  of  cases^^  each  crime  is  specifically  described  in  the  ordi- 
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nary  mode  of  defining  crimes,  and  bo  far  the  constitutional  power  of  de- 
fining and  punishing  piracies  and  felonies  on  the  high  seas  is  strictly 
complied  with.  But,  with  regard  to  the  first  class  of  cases,  the  Legisla- 
ture refers  for  a  definition  to  other  sources  —  to  information  not  to  be 
found  in  that  section  itself .  The  words  are  these:  ''If  any  person  shall 
commit  upon  the  high  seas,  etc.,  murder  or  robbery,  or  any  other 
offense,  which,  if  committed  in  the  body  of  a  county,  would  by  the 
laws  of  the  United  States,  be  punishable  with  death,  etc.,  such  persons 
shall,  upon  conviction  thereof,  suffer  death."  Thus  referring  to  the 
common-law  definition  of  murder  and  robbery  alone,  or  to  the  common- 
law  definition  of  murder  and  robbery,  with  the  superadded  statu- 
tory requisite  of  being  made  punishable  with  death,  if  committed 
on  land,  in  order  to  define  the  offense,  which,  under  that  section,  is 
made  capitally  punishable. 

The  crime  of  robbery  is  the  offense  charged  in  this  indictment,  and 
the  question  is,  whether  it  must  not  be  shown  that  it  must  have  been  made 
punishable  with  death,  if  committed  on  land^  in  order  to  subject  the 
offender  to  that  punishment,  if  committed  on  the  high  seas.  And  sin- 
gular as  it  may  appear,  it  really  is  the  fact  in  this  case,  that  these  men' s 
lives  may  depend  upon  a  comma  more  or  less,  or  upon  the  question 
whether  a  relative,  which  may  take  in  three  antecedents  just  as  well  as 
one,  shall  be  confined  to  one  alone.  Upon  such  a  question  I  here  sol- 
emnly declare  that  I  never  will  consent  to  take  the  life  of  any  man  in 
obedience  to  any  court ;  and  if  ever  forced  to  choose  between  obeying 
this  court  on  such  a  point,  or  resigning  my  commission,  I  would  not 
hesitate  adopting  the  latter  alternative.  But  to  my  mind  it  is  obvioas 
that  both  the  intent  of  the  Legislature  and  the  construction  of  the  words 
are  in  favor  of  the  prisoners.  This,  however,  is  more  than  I  need  con- 
tend for,  since  a  doubt  relative  to  that  construction  or  intent  ought  to 
be  as  effectual  in  their  favor  as  the  most  thorough  conviction. 

When  the  intent  of  the  Legislature  is  looked  into,  it  is  as  obvious  as 
the  light,  and  requires  as  little  reasoning  to  prove  its  existence,  that 
the  object  proposed  was,  with  regard  to  crimes  which  may  be  com- 
mitted either  on  the  sea  or  land,  to  produce  an  uniformity  in  the  pun- 
ishment, so  that  where  death  was  inflicted  in  the  one  case  it  should  be 
inflicted  in  another.  And  Congress  certainly  legislated  under  the  idea 
that  the  punishment  of  death  had  been  previously  enacted  for  the  crime 
of  robbery  on  land,  as  it  had  in  fact  been  for  murder  and  some  other 
crimes.  And  in  my  opinion  this  intent  ought  to  govern  the  grammati- 
cal construction,  and  make  the  relative  to  refer  to  all  three  of  the  ante- 
cedents, murder,  robbery  and  other  crimes,  instead  of  being  confined  to 
the  last  alone.  That  it  may  be  so  applied  consistently  with  grammati- 
cal, correctness,  none  can  deny ;  and  if  so,  in  favorem  vitce^  we  aFe«  in 
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my  opinion,  legally  bound  to  give  it  that  constraction.    Again ;  there 

ia  no  reason  to  think  that  the  word  other  is  altogether  a  sapemumerary 

member  of  the  sentence.    To  give  the  construction  contended  for  in 

hehalf  of  the  United  States,  that  word  must  be  rendered  useless  and 

inoperatiye;  the  sentence  has  the  same  meaning  with  or  without  it. 

But  if  we  retain  it  and  substitute  its  definition,  or  examine  its  effect  upon 

tiie  meaning  of  the  terms  associated  with  it,  we  then  have  the  following 

results :  cfther  is  commonly  defined  to  mean  not  the  same,  or  (what  is 

oertainly  synonymous),  not  before  mentioned.     With  this  expression, 

to  sentence  would  read  thus:  ^'  murder,  or  robbery,  or  any  offense 

not  before  mentioned,"  for  which  the  punishment  of  death  is  by  law 

inflicted.     And  as  the  use  of  the  comma  is  exceedingly  arbitrary  and 

indefinite,  by  expanging  all  the  commas  from  the  sentence  the  meaning 

becomes  still  more  obvioas.     Or  if,  instead  ef  substituting  the  words  not 

before  mentioned,  we  introduce  the  single  term  unenumerated,  in  the 

sense  of  which  the  term  other  is  unquestionably  used  by  the  Legislature, 

the  oonclosion  becomes  irresistible  in  favor  of  the  prisoners.     There  is 

tooths  view  of  this  subject  that  leads  to  the  same  conclusion ;  by  sup* 

l^ymg  an  obvious  elision,  the  same  meaning  is  given  to  this  section. 

The  word  other  is  responded  to  by  tAan,  and  the  repetition  of  the  ex- 

dnded  words  is  understood.    Thus,  in  the  case  before  us,  by  supplying 

the  elision,  we  make  ^^  murder,  robbery,  or  any  crime  other  than  murder 

OTTObbery,"  punishable,  etc.,  the  signification  of  which  words,  had  they 

been  used,  would  have  left  no  doubt. 

There  are  several  inconsistencies  growing  out  of  a  construction  un- 
fsYorable  to  the  prisoners  which  merit  the  most  serious  consideration. 
The  first  is,  the  most  sanguinary  character  that  it  gives  to  this  law  in  its 
operation ;  for  it  is  literally  true,  that  under  it  a  whole  ship's  crew  may 
be  consigned  to  the  gallows  for  robbing  a  vessel  of  a  single  chicken, 
eren  although  a  robbery  committed  on  land  for  thousands  may  not  have 
been  made  punishable  beyond  whipping  or  confinement.  If  natural 
reason  is  not  to  be  consulted  on  this  point,  at  least  the  mild  and  benig- 
Dttt  spirffc  of  the  laws  of  the  United  States  merit  attention.  With  re- 
gard to  the  mail,  this  inconsistency  actually  may  occur  under  existing 
Isws,  should  the  mail  ever  again  be  carried  by  water  as  it  has  been 
fotmeriy.  This  can  not  be  consistent  with  the  intention  of  the  Legis- 
latore. 

But  it  is  contended,  if  Congress  had  not  intended  to  make  murder  and 
Tobbery  punishable  with  death,  independently  of  the  circumstance  of 
those  offenses  being  so  made  punishable  when  committed  on  land,  they 
^nld  have  omitted  those  specified  crimes  altogether  from  this  section, 
ind  have  enacted  generally  that  all  crimes  made  punishable  with  death 
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on  land  should  be  punished  with  death  if  committed  on  the  seas, 
without  enumerating  murder  and  robbery.  This  is  fair  reasoning; 
and  in  any  ease  but  one  of  life  and  death  it  might  have  some 
weight;  but  in  no  case  very  great  weight,  because,  in  that  re- 
spect, a  Legislature  is  subject  to  no  laws  in  the  selection  of  the 
course  to  be  pursued.  In  this  case  the  obvious  fact  is,  that  they  com- 
menced enumerating,  and  fearing  some  omission  of  crimes  then  supposed 
subject  by  law  to  death,  these  general  descriptive  words  are  resorted  to. 
But  every  other  crime  that  this  division  of  the  section  comprises  was 
punishable  with  death,  both  those  which  precede  robbery  in  the  enu- 
meration and  those  which  come  after.  Bobbery,  except  in  case  of  the 
mail,  stands  alone ;  and  no  doubt  was  introduced  under  the  idea  that 
that  also  had  the  same  punishment  attached  to  it.  If  it  had  not,  in 
fact,  then  it  was  not  the  case  on  which  the  Legislature  intended  to  act, 
and,  according  to  my  views  of  the  grammatical  or  philological  construo- 
tion  of  the  sentence,  it  is  one  on  which  they  have  not  acted.  This  con- 
struction derives  considerable  force,  also,  from  the  consideration  that 
this  act  is  framed,  on  the  model  of  the  British  statute,  which  avowedly 
had  this  uniformity  for  its  object. 

The  second  question  proposed  in  this  case  is  one  on  which,  I  pre- 
sume, there  can  be  no  doubt.  For  the  definition  of  robbery  under  this 
act  we  must  look  for  the  definition  of  the  term  in  the  common  law,  or 
we  shall  find  it  nowhere;  and,  according  to  my  construction,  superadd 
to  that  definition  the  circumstance  of  its  being  made  punishable  with 
death,  under  the  laws  of  the  United  States,  if  conunitted  on  land,  and 
you  have  described  the  offense  made  punishable  under  this  section. 
There  are  eleven  questions  certified  from  the  Circuit  Court  pf  Massachu- 
setts ;  but  of  those  eleven  these  two  only  appear  to  me  to  arise  out  of 
the  case.  The  transcript  contains  nothing  but  the  indictment  and  im- 
paneling the  jury.  No  motion,  no  evidence,  no  demurrer  ore  tenu8,  or 
case  stated,  appears  upon  the  transcript,  on  which  the  remaining  ques- 
tions could  arise.  On  the  indictment  the  first  two  questions  might  well 
have  been  raised  by  the  court  themselves,  as  of  counsel  for  tBe  prison- 
ers;  but  as  far  as  appears  to  this  court,  all  the  other  questions  might  as 
well  have  been  raised  in  any  other  case.  I  here  enter  my  protest 
against  having  these  general  questions  adjourned  to  this  court.  We  are 
constituted  to  decide  causes,  and  not  to  discuss  themes  or  digest  sys- 
tems. It  is  true,  the  words  of  the  act  respecting  division  of  opinion  in 
the  Circuit  Court  are  general ;  but  independently  of  the  consideration 
that  it  was  not  to  be  expected  that  the  court  could  be  divided  unless 
upon  questions  arising  out  of  some  cause  depending,  the  words  in  the 
first  proviso,  '^that  the  cause  may  be  proceeded  in,"  plainly  show  that 
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the  qnestdons  contemplated  in  the  act  are  questions  arising  in  a  canse 
depending;  and  if  so,  it  ought  to  be  shown  that  they  do  arise  in  the 
canse,  and  are  not  merely  hypothetical.  In  the  case  ot  Martin  y.  Hun-^ 
ter^^  this  court  expressly  acted  upon  this  principle,  when  it  went  into 
a  consideration  of  the  question  whether  any  estate  existed  in  the  plain- 
tiff in  error,  before  it  would  consider  the  question  on  the  construction 
of  the  treaty,  as  applicable  to  that  estate. 

If,  however,  it  becomes  necessary  to  consider  the  other  questions  in 
tills  case,  I  will  lay  down  a  few  general  principles,  which,  I  believe,  will 
answer  all :  1.  Congress  can  inflict  punishment  on  offenses  committed  on 
board  the  vessels  of  the  United  States,  or  by  citizens  of  the  United 
Slates  anywhere ;  but  Congress  can  not  make  that  piracy  which  is  not 
[Aracy  by  the  law  of  nations,  in  order  to  give  jurisdiction  to  itft  own 
^urts  over  such  offenses. 

2.  When  open  war  exists  between  a  nation  and  its  subjects,  the  sub- 
jects of  the  revolted  country  are  no  more'  liable  to  be  punished  as  pirates 
than  the  subjects  who  adhere  to  their  allegiance ;  and  whatever  immu- 
nity the  law  of  nations  gives  to  the  ship,  it  extends  to  all  who  serve  on 
board  of  her,  excepting  only  the  responsibiUty  of  individuals  to  the  laws 
of  their  respective  countries. 

3.  The  proof  of  a  commission  it  not  necessary  to  exempt  an  individual 
serving  on  board  a  ship  engaged  in  the  war,  because  any  ship  of  a  bel- 
ligerent may  capture  an  enemy ;  and  whether  acting  under  a  commission 
or  not,  is  an  immaterial  question  as  to  third  persons ;  he  must  answer 
that  to  his  own  government.  It  is  only  necessary  to  prove  two  facts  s 
I.  The  existence  of  open  war.  2.  That  the  vessel  is  really  documented,, 
owned  and  commanded  as  a  belligerent  vessel,  and  not  affectedly  so  for 
piratical  purposes. 

4.  For  proof  of  property  and  documents,  it  is  not  to  be  expected  that 
any  better  evidence  can  be  produced  than  the  seal  of  the  revolted  coun- 
tiy,  with  such  reasonable  evidence  as  the  case  may  admit  of  to  prove, 
it  to  be  known  as  such ;  and  a  seal  once  proved  or  admitted  to  a  court, 
oogfat  afterwards  to  be  acknowledged  by  the  court  officially,  at  leasts 
as  against  the  party  who  has  once  acknowledged  it. 

1  7  Cranob,  603, 1  Wheat.  804. 
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ELECTIONS—  HESIDENCE  —  REMOVAL  —  QUALIFICATIONS. 

Maddox  V.  State. 

[82  Ind.  111.] 

In  the  Supreme  Court  of  Indiana^  November  Term^  1869. 

An  Intention  to  Bao&OTe  from  the  State  alone  or  an  absence  on  bnsineM  with  a 
subsequent  return,  do  not  lose  the  party  his  residence  in  the  State,  so  as  to  make  him. 
guilty  Of  illegal  Toting. 

Appeal  from  the  Montgomery  Common  Pleas. 

Greqort,  J.  Information  against  tlie  appellant  for  Illegal  voting. 
It  was  charged  that  the  appellant  had  not  been  a  resident  of  the  State 
for  six  months  preceding  the  election  at  which  he  voted.  The  defend- 
ant pleaded  not  guilty.  The  case  was  submitted  to  the  court ;  finding 
guilty ;  motion  for  a  new  trial  overruled.  The  evidence  shows  that 
the  defendant,  when  about  nine  years  old,  was  apprenticed  to  one  Mil- 
ler, a  resident  of  Montgomery  County ;  that  at  that  time,  he  had 
neither  father  nor  mother ;  that  he  had  made  his  home  at  Miller's  until 
he  was  about  nineteen,  at  which  time  he  left  to  go  to  Attica,  in  this 
State,  where  he  fell  in  with  a  man  going  to  Iowa,  to  whom  he  engaged 
himself  as  an  assistant,  in  consideration  of  having  his  expenses  paid  to 
Iowa.  He  wrote  letters  to  Miller,  saying,  that  he  was  going  to  Iowa  to 
see  the  country,  and  that  he  intended  to  return  as  soon  as  he  had  ao- 
complished  that  object.  He  remained  in  Iowa  about  tliree  years. 
Soon  after  he  came  of  age,  he  wrote  to  Miller,  that  as  soon  as  he  could 
get  money  enough  to  pay  his  expenses  he  would  return  home.  Whilst 
in  Iowa,  he  worked  for  farmers  on  their  farms,  at  different  places.  He 
said  to  a  witness,  after  his  return  to  this  State,  that  he  did  not  expect 
to  remain.  The  court  below,  as  we  are  informed  by  the  bill  of  excep- 
tions, found  the  defendant  guilty  on  the  ground  that,  being  a  minor 
during  his  stay  with  Miller,  he  could  not  gain  a  voting  residence. 

The  residence  of  Miller,  the  master,  was  the  residence  of  his  appren- 
tice, the  appellant,  for  every  purpose  known  to  the  law,  and,  whilst  a 
minor,  could  not  by  leaving  his  master  and  going  to  another  State 
•change  that  residence.  But  after  the  defendant  arrived  at  full  age,  he 
-could  elect  to  change  his  residence,  and  whether  he  did  or  did  not  in 
this  case  depended  on  his  intention.  If  it  was  the  intention  of  the  ap- 
pellant to  return  to  this  State,  and  he  was  only  prevented  from  doing 
fio  by  the  lack  of  means  to  pay  his  expenses,  and  he  did  in  fact  return 
in  accordance  with  his  intention,  then  he  never  lost  his  residence  in  this 
State,  although  it  was  not  his  intention  to  remain  here  permanently. 
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A  mere  intention,  nnaccompanied  by  a  removal,  will  not  lose  a  man 
his  residence.  The  defendant  never  having  actnallj  left  the  State  with 
an  intention  to  change  his  residence,  he  was  still  a  resident,  and  it  took 
something  more  than  a  mere  intention  as  to  his  future  course  to  lose  that 
rendence. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

Judgment  reversed ;  cause  remanded  for  a  new  trial,  and  for  further 
proceedings. 


slscnons  —  uttebfeeina  with  officeb — extra-official  act. 

Commonwealth  v.  Gibbs. 

[4  DaU.  258.] 
In  the  Supreme  Court  of  Pennsylvania^  1802, 

lateritelnsr  wltii  GAoers  of  ISleotloiis — OAoer  Aotlnff  Outside  His  Authority.  — 
6.  was  iAdicted  for  interfering  with  an  ofiloer  of  election  during  an  election.  It  appeared 
that  on  G.'b  father  olFering  to  vote,  the  officer  asked  him  certain  questiona  which  he 
dMlined  to  answer,  an  altercation  following,  in  which  G.  threatened  the  officer.  J7eld, 
Uiat  the  qaeation  asked  by  the  Qiaoer,  being  outside  his  duty,  Q.  was  not  guilty. 

This  was  an  indiotment  on  the  seventeenth  section  of  the  election  law,^ 
which  provides  (among  other  things)  that  ^^  if  any  officer  of  election 
dudl  be  threatened,  or  violence  used  to  his  person,  or  interrupted  in 
tbe  execution  of  his  duty,  every  person  who  shall  be  guilty  of  such  in- 
timidation, threats,  violence  or  interruption,  being  convicted  thereof, 
shall  be  fined  and  imprisoned  for  the  same,  at  the  discretion  of  the 
eouit,  not  exceeding  six  months'  imprisonment,  nor  exceeding  one  hun- 
dred dollars  fine.'' 

The  facts  were  briefiy  these :  Mr.  Beekley ,  the  prosecutor,  was  ap- 
pointed a  judge  at  the  general  election  in  October,  1801.  Mr.  Gibbs, 
tiie  father  of  the  defendant,  presented  his  ballot,  but  before  accepting 
it,  lir.  Beekley  insisted  that  he  should  answer  the  following  questions: 
IsL  Did  you,  at  any  time  during  the  American  War,  join  the  British 
ttmy?  2d.  Or  take  an  oath  of  allegiance  to  the  King  of  Great  Britain? 
3d.  Or  were  you  attainted  of  treason  against  the  United  States  or  the 
State  of  Pennsylvania?  Mr.  Gibbs  declined  answering  the  questions; 
and  (after  some  altercation)  his  son,  the  defendant,  shaking  his  fist  at 
Beekley,  said,  *'  I  will  see  you  to-morrow." 

Two  grounds  of  defence  were  taken  by  IngersoU  and  Lewis:  1st. 
That  the  judge  of  the  election  was  not  in  the  performance  of  a  duty, 

1  4  SUto  Laws,  842  (DaU.  ed.) 
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when  he  proposed  such  questions  to  an  elector.  The  Act  of  ABsemblj 
declares  who  may  vote ;  and  as  to  the  enumerated  requisites  to  consti- 
tute a  right  of  voting,  the  voter's  oath  or  affirmation  may  be  demanded. 
After  the  repeal  of  the  test  law,  every  citizen,  who  had  not  been 
attainted,  had  a  right  to  vote.  But  the  questions  are  not  pointed  to  the 
qualification  designated  in  the  act;  the  answers  to  those  questions 
might  tend  to  criminate  the  voter  himself ;  for  if  attainted,  he  would 
still  be  liable  (notwithstanding  the  treaty  of  peace)  to  the  corruption 
of  blood,  under  the  old  Constitution,  the  treaty  of  peace  not  operating 
as  a  reversal  of  the  attainder ;  and  no  lawyer  ever  suggested,  or  would 
assert,  that  a  man's  vote  could  be  rejected,  unless  he  answered  ques- 
tions thus  tending  to  the  exposition  of  his  own  guilt. ^  2d.  That  it  is 
material,  on  the  present  indictment,  to  prove  that  the  defendant  acted 
with  design  to  influence  unduly,  or  to  overawe  the  election,  or  to 
restrain  the  freedom  of  choice ;  whereas  it  is  evidently  the  case  of  a 
son  interposing  to  protect  an  aged  and  infirm  parent  from  insult ;  and 
his  actions,  as  well  as  words  were  the  mere  ebullition  of  sudden 
passion. 

Beed  and  DickeiMon,  for  the  Commonwealth,  admitted  that  no  answer 
could  be  exacted,  which  would  expose  a  man  to  penal  consequences ; 
but  they  insisted  that  the  answers  to  the  questions  proposed  (though 
in  the  affirmation)  would  not,  at  this  day,  involve  the  voter  in  any 
jeopardy  of  life,  liberty,  property  or  penalty.  The  answers  could  only 
prove  him  (if  in  the  affirmative)  to  be  an  alien ;  and  an  alien  may  cer- 
tainly be  compelled  to  disclose  his  foreign  birth.'  The  questions  were 
calculated  to  ascertain  a  fact,  on  which  the  right  to  vote  depended. 
None  but  citizens  can  vote.  Now,  although  every  man  (even  a  native 
of  America)  had  a  right  to  choose  his  party  in  the  revolutionary  war,^ 
yet  if  he  took  an  oath  of  allegiance  to  Great  Biitian,  or  joined  her 
armies,  he  determined  his  election ;  and  in  neither  of  these  cases,  any 
more  than  in  the  case  of  an  attainder,  could  he  vote  at  our  elections,  as 
a  qualified  citizen.  If  then,  the  judges  of  the  election  acted  within  the 
limits  of  an  official  discretion,  in  proposing  the  questions,  the  lifted 
fist,  and  threatening  words  of  the  defendant,  bring  the  case  clearly 
within  the  description  and  punishment  of  the  law. 

The  Court  delivered  a  full  and  decided  opinion  in  the  charge  to  the 
jury  that  the  questions  proposed  by  the  judges  of  the  election  were  illegal ; 
that  Mr.  Beekley  could  not,  therefore,  be  considered  in  the  execution 
of  his  duty,  when  he  insisted  upon  an  answer  to  those  questions ;  and 
that,  consequently,  the  defendant  was  not  liable  to  an  indictment,  under 

1 1  Styl.  Pr.  Bep.  675 ;  8  Bla.  Com.  268, 868,  S  Park.  164. 
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the  election  law  (however  he  might  otherwise  be  charged),  for  resisting, 

in  the  way  that  he  did,  the  demand  npon  his  father,  to  answer  ques- 

tiona  tending  to  criminate  himself. 

Verdict^  not  gyf>iUy. 


slbcnons— betting  on  election  in  another  state— fast 

election. 

State  v.  McLelland. 

[4  Sneed,  487]. 
In  the  Supreme  Court  of  Tennessee^  Aprils  1857, 

L  Battiiiff  In  one  State  on  an  Elootton  beld  in  another  State  la  not  indiotable  in  the 

ftmner. 
1.  Bettins:  on  the  Beeolt  of  an  Election  after  it  has  taken  place  is  not  indictable. 

The  defendant  was  presented  by  the  grand  jury  of  the  county  of 
Laaderdale  at  the  November  term,  1856,  of  the  Circuit  Court  of  said 
eoimty,  for  the  offense  of  common  gaming,  under  the  act  of  1856,^  by 
betting  on  the  result  of  the  Presidential  election  in  the  State  of  Ken- 
tQ<^y,  which  was  pending  at  the  time  of  said  bet ;  and  also  by  betting 
onsaid  election  in  this  State,  after  the  same  had  been  held.     Judge  Read 
qoftshed  the  presentments,  and  the  Attorney-Greneral,  on  behalf  of  the 
State,  appesJed. 
Aieed,  Attomey-Greneral,  for  the  State. 
No  counsel  appeared  for  the  defendant. 
Habbis,  J.,  delivered  the  opinion  of  the  court. 
The  grand  jury  for  the  county  of  Lauderdale,  at  the  November  term 
of  the  Circuit  Court,  1856,  made  a  presentment  against  the  defendant 
for  unlawful  gaming.    The  presentment  charges  that  on  the  ninth  day 
of  August,  1856,  in  the  county  of  Lauderdale,  the  defendant  did  then 
andtiiere  ^*game,"  by  betting,  wagering  and  hazarding  money,  bank 
IhIIs,  etc.,  of  the  value  of  ten  dollars,  at  and  upon  the  result  of  the  vote 
of  the  State  of  Kentucky,  in  the  election  for  President  of  the  United 
States  of  America,  which  was  then  and  there  pending,  etc. 

On  motion  of  the  defendant,  the  presentment  was  quashed  by  the 
Curcuit  Court  and  the  Attorney-General  on  behalf  of  the  State,  has  ap- 
pealed in  error  to  this  court. 

By  the  seventeenth  section  of  the  act  of  1841,'  the  offense  of  betting 
on  elections  is  enacted.    By  that  section  it  is  provided,  *^  that  whoever 

1  eh.  n,  aee.  1.  >  ch.  81,  Nicbol8on*8  Sup.  156. 
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shall  bet  on  any  election  in  this  State  shall  be  gailty  of  a  misdemeanor, 
and  may  be  indicted  or  presented  thereof,"  etc.  And  by  the  first 
section  of  the  act  of  1856,^  it  is  provided  **  that,  betting  on  elections  is 
declared  to  be,  and  is  gaming,  and  shall  be  punished  as  other  gaming  is 
now  punished  by  law/' 

It  will  be  observed  that  the  act  of  1841  confines  the  offense  to  betting 
on  elections  in  Tennessee,  or  in  the  language  of  the  statute,  *^  in  this 
State ; "  and  this  presentment  charges  the  election  on  which  the  bet  was 
made  to  be  in  the  State  of  Kentucky.  We  think  the  offense,  as  charged, 
is  not  within  the  statute,  and  afiSrm  the  judgment  of  the  Circuit  Court 
quashing  the  judgment. 

We  think  proper  to  remark  that  there  is  also  before  us  another  pre- 
sentment against  the  same  party  charging  that  the  bet  was  made  on  the 
result  of  an  election  after  it  had  taken  place,  which  was  also  quashed  by 
the  Circuit  Court  and  we  think  properly.  The  betting  on  the  result  of 
an  election  after  the  election  has  taken  place,  though  immoral,  is  not 
within  the  mischief  the  Legislature  intended  to  remedy.  The  mischief 
was  the  improper  influence  in  elections  which  was  exerted  by  the  per- 
sons  who  had  bet,  and  who  were  prompted  by  their  pecuniary  interest 
more  than  their  patriotism  in  their  zeal  to  carry  the  election.  It  is 
obvious  the  Legislature  meant  elections  pending,  not  past. 

The  judgment  of  the  Circuit  Court  is  also  affirmed  in  that  case. 


ELECTIONS  — BETTING  ON  ELECTION. 

State  v.  Hendebson. 

[47  Ind.  137.] 

In  the  Supreme  Court  of  Indiana^ 
Bettlns  upon  th«  Basalt  of  an  Blootion  Is  not  gaming. 

OsBOBN,  J.  This  case  is  brought  here  under  section  119.'  The 
point  reserved  was  the  ruling  of  the  court  upon  the  sufficiency  of  the 
second  paragraph  of  the  answer  ffied  by  the  appellee. 

The  bill  of  exceptions  shows  that  the  appellee  was  indicted  by  the 
grand  jury  of  Morgan  County,  for  betting  and  wagering  upon  the  result 
of  the  election  of  governor  in  1872 ;  that  he  appeared  and  filed  an  an- 

1  elLSS^Pampb.  Acts.  70.  a  S  Q.4H.4I0. 
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vwer  of  two  paragraphs.  The  second  alleged  ^^  that  before  the  indict- 
ment irasby  said  grand  jury  found  or  presented,  said  grand  jury  caused 
the  defendant  to  be  duly  subpoenaed  before  them,  to  testify  as  a  wit- 
ness to  the  facts  and  matters  alleged  in  said  indictment ;  and  that  he 
was  by  said  grand  jury  then  and  there,  before  the  finding  or  presenting 
of  said  indictment,  compelled  to  testify,  and  did  testify,  as  a  witness  in 
said  cause,  and  then  and  there  to  disclose  as  such  witness  all  the  facts 
and  matters  alleged  in  said  indictment,  and  to  prove  the  said  offense 
diaiged  in  the  said  indictment." 

To  this  paragraph  the  State  demurred,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  an  answer.  The  demurrer  was  over- 
niled,  and  the  State  excepted,  and  reserved  the  point  of  law  for  the  de- 
cision of  this  court.  A  replication  in  denial  was  then  filed,  and  the 
eaose  was  submitted  to  the  court  for  trial,  who  found  the  appellee  not 
guilty  on  the  defence,  as  stated  in  the  second  paragraph  of  the  answer. 
The  paragraph  of  the  answer  in  question  was  predicated  upon  section 
89,1  which  provides,  that  any  person  called  as  a  witness  to  testify 
igainst  another  for  gaming  is  a  competent  witness  to  prove  the  offense, 
aUiongh  he  may  have  been  concerned  as  a  party,  and  is  compelled  to 
testify  as  other  witnesses,  but  he  shall  not  be  liable  to  indictment  or 
punishment  in  any  such  case. 

In  oar  opinion,  the  answer  is  bad.  To  exempt  a  person  from  prose- 
cution or  punishment  on  the  ground  that  he  has  been  compelled  to  tes- 
tify as  a  witness,  under  section  89,'  it  must  appear  that  he  was  compelled 
to  testify  against  another  for  gaming.  This  answer  shows  that  the  ap- 
pellee was  compelled  to  testify  touching  a  wager  on  the  result  of  an 
Section,  and  not  to  prove  the  offense  of  gaming.  Betting  upon  the  re- 
fult  of  an  election  is  not  gaming ;  an  election  is  not  a  game.' 

In  oar  opinion,  the  decision  of  the  court  below  overruling  the  demurrer 
to  the  second  paragraph  of  the  answer  was  erroneous. 

As  this  court  is  not  authorized  to  reverse  a  judgment  of  acquittal  in  a 
criminal  prosecation,  the  judgment  of  the  said  Morgan  Curcuit  Court  is 

cflbrmed,  at  the  costs  of  the  appellee. 

Judgment  affirmed, 

M  G.  a  H.  4ia  s  Woodeock  V.  MoQneen,  11  Ind.  U;  Mo- 
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ELECTIONS— VOTER  CONVICTED  OF  « INFAMOUS  CEIMB.** 

United  States  v.  Barnabo. 

[14  Blatcbf.  74.] 
In  the  United  States  Circuit  Courts  District  of  New  TarJe,  1876. 

L  The  StatutMi  of  a  State  diBfranchiainf  persons  convicted  of  infamous  crime  do  not 
affect  persons  who  have  been  convicted  in  tbe  Federal  Oonrts  of  statatory  Crimea. 

i.  Oaae  in  Jodgment. — A  statote  of  New  York  prohibited  under  a  penalty  the  vote  of  a 
person  convicted  of  an  infamons  crime.  B.  was  indicted  under  the  statute,  it  appearing 
that  B.  had  been  convicted  in  a  Federal  court  of  uttering  a  counterfeited  eecaritj 
of  the  United  States.   HtULt  that  B.  was  not  punishable  under  the  statute. 

Bencdiot,  J.  The  accused  is  charged  with  having  fraadolently 
registered  at  a  registry  of  voters  for  an  election  for  representatives  in 
Congress,  he  being  at  the  time  disqualified  as  a  voter  by  reason  of  hav- 
ing been  convicted  of  a  felony.  The  conviction  set  forth  is  a  convic- 
tion of  uttering  a  counterfeited  security  of  the  United  States,  the 
offense  being  created  by  section  5431  of  the  Revised  Statutes  of  the 
United  States.  A  demurrer  to  the  indictment  presents  tbe  question 
whether  the  laws  of  the  State  of  New  York  deprive  of  the  right  of 
suffrage  a  person  who  has  been  convicted,  in  a  court  of  the  United 
States,  of  an  offense  against  the  United  States,  of  the  character  de- 
scribed in  section  5431  of  the  United  States  Revised  Statutes. 

The  question  is  new  in  this  court,  and  I  have  not  been  referred  to  any 
case  where  the  question  has  arisen  in  the  courts  of  the  State.  In  order 
to  a  proper  understanding  of  the  statutory  provisions  in  the  laws  of  the 
State  of  New  York  bearing  upon  the  question,  mention  must  be  made 
of  the  following  provisions  in  those  laws.  According  to  the  provisions 
of  section  25  of  the  act  of  April  17, 1822,  no  person  was  allowed  to  vote 
who  had  been  '^  convicted  of  any  infamous  crime."  In  1823  the  second 
constitution  of  the  State  took  effect,  and  gave  authority  to  pass  laws, 
'*  excluding  from  the  right  of  suffrage  persons  who  have  been,  or  may 
be,  convicted  of  infamous  crimes.''  In  1828  the  Revised  Statutes  of 
the  State,^  excluded  from  the  right  of  suffrage  every  person  ^*  convicted 
within  this  State  of  an  infamous  crime,"  *' unless  he  shall  have  been 
pardoned  by  tbe  executive,  and,  by  the  terms  of  such  pardon,  restored 
to  all  the  rights  of  a  citizen."  In  order  to  prevent  infractions  of  this 
law,  further  provision  was  then  made^  that,  *^if  any  person  so  con- 
victed shall  vote  at  any  such  election,  unless  he  shall  have  been  pai^ 
doned  and  restored  to  all  the  rights  of  a  citizen,  he  shall  be  deemed 

1 1  BeT. stats. m, seo.  8.  >  iBer.Stats.  ia5,secSL 
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guilty  of  a  misdemeanor,"  etc.     An  original  note  of  the  revisers  to 
cb^ter  6,  says:^  *^The  act  of  1822,  section  25,  provides  that  no  per- 
son who  has  been  convicted  of  an  infamous  crime  shall  be  permitted  to 
vote,  bat  it  does  not  point  out  any  mode  in  which  a  challenge  for  that 
cause  shall  be  determined.    Parol  evidence  of  the  fact  of  conviction 
ought  not  to  be  received ;  nor  ought  the  oath  of  the  person  challenged 
to  be  demanded.    The  revisers  have,  therefore,  in  the  above  section, 
req[uired  the  production  of  the  record ;  though  it  is  worthy  of  consider- 
ation whether  such  a  regulation  would  not  make  the  exclusion,  to  all 
practical  purposes,  a  nullity.    Perhaps  a  list  of  the  convicts  might  be 
annually  furnished  to  the  town  clerks,  and  be  made  evidence  in  cases 
of  this  sort"    On  the  5th  of  April,  1842,  a  substitute  for  chapter 
6  of  part  1  of  the  Revised  Statutes  was  enacted,  in  which  it  was  pro- 
vided '  that ''  no  person  who  shall  have  been  convicted  of  an  infamous 
crime  deemed  by  the  laws  of  this  State  a  felony,  at  any  time  previous 
to  an  election,  shall  be  permitted  to  vote  thereat,  unless  he  shall  have 
lieen  pardoned  before  or  after  his  term  of  imprisomnent  has  expired, 
ud  restored  by  pardon  to  all  the  rights  of  a  citizen."    This  provision 
is  Btin  in  force,  and  the  question  depends  upon  the  effect  to  be  given 
to  this  statute  of  the  State. 

It  will  be  noticed  that  the  language  of  the  original  act  of  1822  is 
sufficiently  broad  to  cover  all  convictions  of  any  infamous  crime,  where- 
e?er  had.  The  Revised  Statutes  added,  in  express  terms,  the  limitation 
that  the  conviction  must  have  occurred  **  within  this  State,"  and,  by 
implication,  the  further  limitation  that  it  must  be  a  conviction  in  the 
ooarts  of  the  State.  This  implication  appears  to  arise  out  of  the  ex- 
oq^tion  as  to  persons  '*  pardoned  by  the  executive,  and,  by  the  terms  of 
such  pardon,  restored  to  all  the  rights  of  a  citizen."  The  executive  of 
the  State  only  can  be  referred  to  here,  as  no  pardon  issued  by  the  Presi- 
dent of  the  United  States  would;  by  its  terms,  restore  a  person  to  the 
rights  of  a  citizen  of  the  State  of  New  York.  It  would  appear,  there- 
fore, proper  to  construe  the  statute  as  referring  to  those  crimes  only 
that  can  be  pardoned  by  the  Governor  of  the  State.  Furthermore, 
laeh  appears  to  have  been  the  understanding  of  the  statute  by  the  re- 
Tisers  themselves,  as  their  note  above  referred  to  shows.  For,  the 
ranedy  proposed  by  them  in  the  note,  while  sufficient,  if  only  convic- 
tions in  the  courts  of  the  State  are  within  the  scope  of  the  statute,  is 
irhoUy  insufficient  if  the  statute  includes  convictions  in  the  courts  of 
the  United  States.  The  limitation  which  thus  appears  in  the  Revised 
Statntes  is  more  plainly  seen  in  the  enactment  of  1842,  for  whQe,  in 
tint  act,  the  exception  as  to  persons  pardoned  is  substantially  the  same 
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as  before,  the  disqualifying  clause  requires  not  only  that  the  convictioii 
shall  be  of  an  infamous  crime,  but  that  it  shall  be  of  a  crime  ^^  deemed 
by  the  laws  of  this  State  a  felony."  This  statute  requires  not  only  that 
the  crime  be  of  the  class  of  infamous  crimes,  but,  also,  that  it  be  such 
a  crime  as,  by  the  laws  of  the  State,  is  declared  to  be  a  felony.  The 
courts  of  the  United  States  take  cognizance  only  of  statutory  offenses 
against  the  United  States,  created  by  the  law  of  the  United  States, 
and  I  doubt  whether  it  can  be  said  that  any  mere  statutory  offense, 
created  by  a  law  of  the  United  States  is  ^'deemed  by  the  laws 
of  the  State  a  felony."  It  has  been  contended  that  the  word 
''deemed,"  as  it  is  used  shows  an  intention  to  include  all  crimes 
presenting  the  feature  designated  by  the  laws  of  the  State  as  the  char- 
acteristic of  a  felony,  namely,  a  liability  to  be  punished  by  death  or  by 
imprisonment  in  a  State  prison  ^  and  hence  it  is  concluded,  that,  inas- 
much as  the  accused,  upon  his  conviction  under  section  5481,  became 
liable  to  imprisonment  in  a  State  prison,  he  is  within  the  scope  of  the 
disqualifying  statute.  Here  this  diflQculty  arises,  that,  while  the  laws  of 
the  State  are  framed  with  the  intent  that  the  mode  of  punishment  liable 
to  be  inflicted  shall  determine  the  character  of  the  offense,  as  a  felony 
or  otherwise,  the  laws  of  the  United  States  are  not  so  framed.  By  the 
laws  of  the  United  States,  upon  conviction  for  any  offense,  where  the 
sentence  imposed  is  an  imprisonment  for  a  period  of  more  than  one 
year,  the  sentence  may  be  directed  to  be  executed  in  a  State  prison.* 
And  there  are  offenses  against  the  United  States  made,  by  express 
terms,  misdemeanors,  although  punishable  by  hard  labor  in  a  State 
prison.  It  would,  therefore,  result,  that  a  conviction  for  any  offense 
against  the  United  States,  where  imprisonment  for  a  period  of  more 
than  one  year  can  be  inflicted,  would  have  the  effect  to  disqualify  the 
person  convicted. 

The  better  solution  of  the  question  is  to  be  found  in  other  provisions 
of  the  statutes  of  the  State,  now  to  be  mentioned.  On  the  14th  of  May, 
1872,-  was  passed  an  act  entitled  ''An  act  in  relation  to  elections  in  the 
city  and  county  of  New  York  and  to  provide  for  ascertaining,  by  proper 
proofs,  the  citizens  who  shall  be  entitled  to  the  right  of  sufErage 
therein."  In  section  83  is  found  adopted  the  suggestion  originally 
made  by  the  revisers,  in  their  note  above  referred  to.  By  this  sec- 
tion, obviously  for  the  purpose  of  providing  means  of  proving 
such  convictions  as  work  the  disqualification  of  a  voter,  it  is  re- 
quired that  the  clerks  of  the  Courts  of  Oyer  and  Terminer  and 
Greneral  and  Special  Sessions  shall  file  with  the  chief  of  the  bureau 
of  elections  a  certified  record  of  all  convictions  for  offenses  punishable 
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by  death  or  imprisomneDt  in  a  State  prison.    Here,  the  remedy  pro- 
Tided  by  the  law  affords  a  statutory  indication  that  the  disqualifying 
provision  is  understood  as  applying  only  to  cases  of  conviction  in  a  court 
of  tlie  State.    Furthermore,  section  76  of  the  act  of  1872  — plainly  in- 
serted for  a  better  enforcement  of  the  disqualifying  proyision  —  declares 
that  ^*  if  any  i)erson  who  shall  have  been  convicted  of  bribery,  felony, 
or  other  infamous  crimes,  under  the  laws  of  this  State,  shall  thereafter 
vote,     *     *     *    he  shall,  upon  conviction  thereof,  be  adjudged  guilty 
of  a  felony,"  etc.     This  section  throws  light  upon  the  language  of  the 
disqualifying  provision  it  was  intended  to  enforce,  and  shows  plainly 
that  only  convictions  arising  under  the  laws  of  the  State  are  intended  to 
work  the  disqualification  of  a  voter.    I  therefore  conclude,  from  an 
examination  of  the  statutes  of  the  State  appertaining  to  this  subject, 
that  these  statutes  do  not  deprive  of  the  right  of  suffrage  a  person  who 
has  been  convicted,  in  the  courts  of  the  United  States,  of  a  mere  statu- 
tory offense  against  the  United  States. 

This  conclusion  is  strengthened  by  the  construction  put,  by  the 
courts  of  the  State,  upon  the  provision  respecting  the  disqualification  of 
vitnesses,  contained  in  the  laws  of  the  State,  where  the  language  used 
is  broader  than  that  used  in  respect  to  voters.  The  provision  in  re- 
spect to  witnesses  Is  that  no  person  sentenced  upon  a  conviction  for 
felony  shall  be  competent  to  testify  in  any  proceeding,  etc. ,  unless  he 
be  pardoned  by  the  Governor,  etc.^  ^  Cole  v.  Cole^*  it  is  intimated 
tiiat  a  conviction  in  another  State  would  not,  probably,  render  the  tes- 
tunony  of  a  witness  inadmissible  by  virtue  of  this  statute ;  and  this  has 
been  expressly  ruled  on  several  occasions  at  nisi  prius^  as  I  am  in- 
fonned,    The  cases  are  not  reported.^ 

It  is  proper  to  add  that  the  precise  question  in  hand  appears  to  have 
been  presented  to  the  Attorney-General  of  the  State,  and  the  opinion  ex- 
pressed by  that  officer  is  in  harmony  with  the  conclusion  I  have  reached. 
See  opinion  of  Attomey-Greneral  of  State  ^  where  the  Attorney-Greneral 
says:  ^*I  am  of  the  opinion  that  a  conviction  for  crime,  in  order  to 
disqualify  an  elector,  must  be  had  under  the  jurisdiction  of,  and  in^ 
the  courts  of  this  State,  and  that  a  conviction  under  the  Federal  laws 
and  in  the  Federal  courts  does  not  work  such  disqualification."  In  ac- 
cordance with  these  views  the  demurrer  is  sustained,  and  the  accused 
must  be  discharged. 

1 1  B/Bf.  Stat.,  p.  701,  M«.  n.  3  See,  also,  Com.  v.  Qreen*  17  Maae.  615; 

*  M  Row.  Fr.  60.  66.  Com .  v.  HaU,  4  AUen.  806. 

*  p.  41S,  and  again  on  p.  6M. 
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ELECTIONS— REFUSING  TO  ANSWER  QUESTIONS. 

United  States  v.  Davis. 

[6  Fed.  Bep.  682.] 
In  the  VhUed  States  District  Court,  District  of  MassackusettSy  1881^ 

One  is  not  Guilty  of  the  statutory  offense  of  refusing  to  give  or  giving  false  information 
to  sapervisors  of  election,  where  the  superyisors  did  not  make  the  inqoiries  at  the 
place  of  his  residence. 

Nelson,  D.  J.  The  defendant  has  been  convictea  under  the  Revised 
Statutes,^  and  now  moves  in  arrest  of  judgment  for  alleged  defects  in 
the  indictment.  Section  6523  is  as  follows :  *'  Every  person  who,  dur- 
ing the  progress  of  any  verification  of  any  list  of  the  persons  who  may 
have  registered  or  voted  which  is  had  or  made  under  any  of  the  provis- 
ions of  title  'The  Elective  Franchise,'  refuses  to  answer  or  refrains 
from  answering,  or,  answering,  knowingly  gives  false  information  in 
respect  to  any  inquiry  lawfully  made,  shall  be  punishable  by  imprison- 
ment for  not  more  than  thirty  days,  or  by  a  fine  of  not  more  than  $100, 
or  by  both,  and  shall  pay  the  costs  of  the  prosecution.'' 

The  provisions  of  the  elective  franchise  title  referred  to  in  this  section 
are  contained  in  sections  2016,  2021,  and  2026.  Section  2026  provides 
that  the  chief  supervisor  of  elections  '^  shall  require  of  the  supervisors 
of  elections,  when  necessary,  lists  of  the  persons  who  may  register  and 
vote,  or  either,  in  their  respective  election  districts  or  voting  precincts, 
and  cause  the  names  of  those  upon  any  such  list  whose  right  to  register 
or  vote  is  honestly  doubted,  to  be  verified  by  proper  inquiry  and  exam- 
ination at  the  respective  places  by  them  assigned  as  their  residences." 
Section  2216  makes  it  the  duty  of  supervisors  of  elections  ''to  make, 
when  required,  the  lists,  or  either  of  them,  provided  for  in  section  2026, 
and  verify  the  same ; "  and  section  2021  provides  for  the  appointment 
of  special  deputy  marshals,  "  whose  duty  it  shall  be,  when  required 
thereto,  to  aid  and  assist  the  supervisors  of  elections  in  the  verification 
of  any  list  of  persons  who  may  have  registered  or  voted." 

These  several  provisions  were  originally  parts  of  the  act  of  February 
28,  1871,  and  though  separated  in  the  revision  of  the  statutes,  they 
should  evidently  be  construed  together  to  ascertain  their  true  meaning 
and  effect.  Taken  together  their  meaning  is  very  plain.  They  provide 
for  a  verification,  by  the  supervisors  of  elections,  under  the  direction  of 
the  chief  supervisor,  of  the  lists  of  persons  who  may  register  and  vote 
in  the  several  election  districts  or  voting  precincts,  and  direct  the  man- 

1  sec.  6688. 
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HBT  in  which  the  yerification  shall  be  conducted.  It  is  to  be  made  by 
the  sxiperviBors  bj  inquiry  and  examination  at  the  places  assigned  in  the 
Tegistration  or  yoting  lists  by  the  persons  whose  names  are  registered 
thereon  as  their  places  of  residence.  It  is  made  the  duty  of  all  persons 
found  by  the  supervisors  at  such  places  of  residence,  in  the  progress  of 
their  verification,  in  response  to  proper  inquiries,  to  give  to  the  super- 
visors all  the  information  in  their  possession  in  regard  to  the  persons 
registered  as  residing  there,  bearing  upon  their  eligibility  as  voters. 
Neglect  or  refusal  to  answer  such  inquiries,  or  the  giving  of  false  in- 
formation, is  made  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment. The  inquiries  can  be  lawfully  made  only  at  the  places  assigned 
as  residences,  and  no  person  is  bound,  under  the  penalties  of  section 
5523,  to  answer  the  inquiries  or  give  the  information  elsewhere.  The 
indictment  should  correspond  with  the  statute,  and  should  set  forth  the 
offense  according  to  its  terms. 

The  evidence  at  the  trial  showed  that  the  inquiry  of  the  supervisor 
to  the  defendant,  which  he  refused  to  answer,  was  made  at  the  place 
isdgned  by  him  in  the  registration  list  as  his  place  of  residence.  But 
the  indictment  fails  to  aver  this  with  sufficient  certainty,  according  to  the 
rales  of  criminal  pleading.  The  allegation  is  that  the  supervisor  made  an 
iDqairy,  which  was  a  lawful  inquiry,  of  the  defendant,  which  the  de- 
fendant unlawfully  refused  to  answer.  But  it  designates  no  place 
where  the  inquiry  was  made,  except  that  it  was  made  in  the  city  of  Bos- 
ton. The  indictment,  therefore,  describes  no  offense  punishable  by  the 
laws  of  the  United  States. 

The  omission  is  matter  of  substance  and  not  of  form  only,  and  the  in- 
dictment is  not  aided  by  section  1025,  which  provides  that  no  indictment 
shall  be  deemed  insufficient,  nor  shall  the  trial,  judgment,  or  other 
proceeding  thereon  be  affected,  by  reason  of  any  defect  or  imperfection 
in  matter  of  form  only,  which  shall  not  tend  to  the  prejudice  of  the 

defendant. 

Judgment  arrested. 

EJECTIONS— PREVENTING  EXERCISE  OF  SUFFRAGE 

United  States  v.  Cahill. 

[4  McCrary,  200.] 
hike  United  States  Circuit  Courts  Eastern  District  of  Missouri^  1881. 

Aa1iidiotBi«iit  under  tiia  TTnlted  States  Xaws  for  nnlawfnUy  preventing  a  voter  from 
exercising  the  right  of  enlfrage  wiU  lie  only  where  the  Interference  took  place  at  a 
CoogresaionAl  election.  ^ 

Indictment  for  violation  of  election  law  under  the  Revised  Statutes.^ 

1  MO.  561L 
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Treat,  D.  J.  The  demorrer  is  special  to  each  of  the  two  oonnts : 
(1)  The  facts  on  which  depended  the  right  of  Batton  to  vote  tfre  not 
set  out;  (2)  there  is  no  allegation  that  the  election  was  for  a  repre- 
sentative in  Congress.  The  indictment  is  designed  to  charge  an  offeiiBe 
under  section  5511,^  for  unlawfully  preventing  a  qualified  voter  from 
freely  exercising  the  right  of  suffrage,  etc. 

It  is  contended  by  defendant  that  it  is  not  sufficient  in  an  indictment 
to  charge  generally  that  the  person  whose  vote  was  refused,  or  who  was 
prevented  from  voting,  was  ''  a  qualified  voter,"  but  that  the  several 
facts  on  whicb  his  right  to  vote  depended  should  be  set  out.  Refer- 
ence has  been  made  to  several  authorities  in  support  of  the  proposition. 
While  it  may  be  conceded  that  where  a  person  offering  to  vote  sues  an 
officer  of  election  for  refusing  his  vote,  or  where  he  is  the  party  plain- 
tiff whose  right  of  action  is  dependent  on  his  legal  qualification,  he 
should  set  out  the  facts  on  which  his  qualification  rests ;  yet  that  rule  does 
not  apply  where,  as  in  this  case,  the  defendant  is  not  the  voter,  bat  a 
defendant  in  a  criminal  proceeding  against  him  for  unlawfully  inter- 
fering with  the  voter.  It  will  devolve  on  the  United  States  at  the  trial 
to  show  affirmatively  that  Batton  was  a  legally  qualified  voter,  entitled 
to  cast  his  vote  for  a  representative  in  Congress  at  the  election  named, 
but  the  detailed  facts  on  which  his  qualification  depends  need  not  be 
averred  in  the  indictment. 

The  other  ground  of  demurrer  is  well  taken.  True,  an  indictment, 
using  the  same  terms,  was  before  the  United  States  Supreme  Court, 
but  its  attention  was  not  directed  to  the  point  now  under  considera- 
tion, nor  does  it  appear  what,  in  that  case,  was  the  full  language  of  the 
court. 

It  is  clear  that  no  Federal  statute  can  interfere  with  voters,  except 
at  an  election  for  representatives  in  Congress,  and  then  only  as  to 
their  protection  in  voting  for  a  representative  in  Congress.  Henoe  it 
is  essential  that  it  be  charged  in  the  indictment  that  '*  at  an  election 
for  representative, '*  etc.,  the  offense  was  committed;  and  it  is  not 
sufficient  to  allege  that  *'  at  an  election  at  which  a  representative  was 
voted  for,"  etc.  It  may  be  that  the  election  in  question  was  for  some 
other  purpose,  over  which  the  Federal  government  had  no  control,  and 
with  which  it  had  no  right  to  interfere.  But  the  defect  is  still  graver 
when  it  is  averred  that  at  an  election  where  a  representative  was  voted 
for,  Batton  was  a  qualified  voter,  etc.,  and  entitled  to  vote,  and  that, 
when  proceeding  to  offer  and  deposit  his  ballot,  he  was  prevented  by 
threats  and  intimidation ;  yet  nowhere  is  it  alleged  that  he  offered  or 
proposed,  or  was  about  to  vote  for,  or  was  qualified  to  vote  for,  a  repre- 
sentative in  Congress. 

1  Reviled  Statutes. 
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« 

It  would  hardly  be  contended  that  because  Congress  may  pass  fk  law 
to  control  Congressional  elections  and  protect  voters  against  unlawful 
or  violent  interference  with  the  right  to  vote  for  Congressional  repre- 
sentatives, therefore,  whatever  occurred  at  an  election  which  did  not 
interfere  with  such  a  right  must  be  considered  within  the  terms  of 
the  act,  because  the  words  are  general,  viz. :  ^*  Unlawfully  prevents 
any  qualified  voter  of  any  State  *  *  *  from  freely  exercising  the 
right  of  sufFrage,"  etc.  The  language  must  necessarily  be  so  con- 
strued as  to  confine  the  provisions  of  the  statute  within  constitutional 
limits. 

There  was  a  suggestion  made  by  defendant's  counsel  in  argument  as 
to  the  so-called  threat,  as  set  out  in  the  second  count ;  but  as  the 
special  demurrer  raises  no  such  point,  the  court  does  not  pass  upon  it. 
It  may  be  that  the  specific  language  should  be  construed  as  qualifying 
the  general  averment ;  and  if,  without  further  averments,  the  specific 
language  was  not  an  unlawful  threat,  the  indictment  would  fall. 

While  it  is  of  great  importance  that  punty  of  elections  and  the  free 
exercise  of  the  right  of  suffrage  be  enforced  in  all  cases,  yet  it  is 
eqoally  important  that  there  be  no  usurpation  of  jurisdiction,  one 
tnlmnal  with  another.  So  far  as  the  act  of  Congress  takes  supervision 
of  elections  for  representatives  in  Congress,  there  is  no  difficulty  as  to 
Federal  jurisdiction ;  yet  there  may  be  mixed  elections,  or  elections  at 
▼Mch  local  ofi9cers  alone  are  to  be  voted  for. 

If,  at  a  mixed  election,  a  voter  appears  to  cast  his  ballot  solely  for 
a  Slate  or  municipal  office,  and  is  interfered  with  in  his  attempted 
aerciae  of  that  privilege,  or  if,  under  the  State  law,  he  is  qualified  to 
rote  for  local  officers,  and  not*  for  a  representative  in  Congress,  and  is 
interfered  with,  does  the  act  of  Congress  apply?  Hence,  should  not  the 
mdictment  specify  that  the  election  was  for  a  representative  in  Congress ; 
that  the  voter  was  qualified  to  vote  for  a  representative  at  the  time  and 
place  averred ;  that  said  qualified  voter  appeared  at  the  polls  and  offered 
or  attempted  to  vote  for  a  representative  in  Congress ;  and  that  he  was 
imlawf ally  interfered  with  in  such  attempted  exercise  of  that  specified 
right? 

If  this  be  not  so,  then  the  Federal  jurisdiction  must  be  held  to  ex- 
toid  to  whatever  local  elections  are  held  at  which  any  one  casts  a  vote 
for  a  representative  in  Congress,  whether  the  election  be  for  that  pur- 
pose or  not ;  and  that  if  at  such  an  election  a  vote  is  cast  for  such  a 
representative,  any  one  who  appears  to  vote  for  a  local  officer  can  not 
bave  his  vote  challenged  without  incurring  the  penalty  of  the  Federal 
law.  These  extreme  cases  are  stated  to  illustrate  the  position  that  the 
indictment  must  contain  needed  averments  to  bring  the  alleged  offense 
within  the  constitation  and  laws  of  the  United  States.  The  court  holds 
2  Defkkcks.  10 
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that  the  offense  mast  be  charged  to  have  been  for  interference  ''  at  a 

Congressional  election"  with  a  yoter  qualified  to  vote  and  offering  to 

vote  for  a  representatiye  in  Congress. 

The  demurrer  is  sustained. 


ELECTIONS— GOVERNOR  OF  STATE  NOT  AN  "OFFICER  OF  ELECTION." 

United  States  v.  Clayton. 

[2  DiU.  219.] 

In  the  United  States  Circuit  Court  for  the  District  of  Arkansas,  1871, 

A  Gtovemor  of  a  State  is  not  an  ''officer  of  election  "  within  the  United  States  statute 
making  it  a  crime  for  *'  anj  officer  of  election  **  at  which  a  representative  or  delegate 
in  Congress  was  voted  for,  to  issue,  among  other  things,  any  false  or  fraudulent  cer- 
tifloate  of  the  result  of  such  election. 

This  was  an  indictment  against  Clayton,  who  was  at  the  time  the  al- 
leged offense  was  committed,  the  Governor  of  the  State  of  Arkansas. 
The  offense  charged  was  that  Clayton,  being  Governor,  unlawfully  and 
f  raadulently  issued  to  John  Edwards  a  certificate  that  he,  Edwards,  had 
been  duly  elected  to  the  Congress  of  the  United  States.  There  was  a 
demurrer  to  the  indictment. 

Dillon,  J. 

The  indictment  against  the  defendant,  who  was  at  the  time  of  issuing 
the  certificate  of  election  to  Edwards  the  G<)vemor  of  the  State  of  Ar- 
kansas, is  founded  upon  section  22  of  the  act  of  Congress  of  May  31, 
1870.^  The  amendatory  act  of  February  28,  1871,'  does  not  apply  to 
the  case,  since  the  indictment  is  for  an  act  committed  before  its  passage, 
and  is  not  based  upon  section  20,  which  this  last  named  statute  amends, 
but  alone  upon  section  22,  above  mentioned.  This  section  provides, 
*'  That  any  oflScer  of  any  election  at  which  any  representative  or  dele- 
gate in  the  Congress  of  the  United  States  shall  be  voted  for,  whether 
such  officer  of  election  be  appointed  or  created  by  or  under  any  law  or 
authority  of  the  United  States,  or  by  or  under  any  State,  territorial, 
district,  or  municipal  law  or  authority,  who  shall  neglect  or  refuse  to 
perform  any  duty  in  regard  to  such  election  required  of  him  by  any  law 
of  the  United  States,  or  of  any  State  or  territory  thereof ;  or  violate  any 
duty  so  imposed,  or  knowingly  do  any  act  thereby  unauthorized,  with 
intent  to  affect  any  such  election,  or  the  result  thereof ;  or  fraudulently 

■ 

1  26  Stftts.  at  Large,  145.  >  Id,  433. 
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make  any  false  certificate  of  the  result  of  sach  election  in  regard  to  such 
Tepresentative  or  delegate,     «     *    •    shall  be  deemed  guilty  of  a  crime, 
and  liable  to  prosecution  and  punishment  therefor,"  by  fine  or  impris- 
onment, or  both. 

The  indictment  necessarily  proceeds  upon  the  theory  that  the  defend- 
ant, although  the  act  charged  against  him  was  one  required  by  the  laws 
of  the  State  to  be  done  by  him  in  the  capacity  of  Governor,  was,  within 
the  meaning  of  the  act  of  Congress  just  quoted,  an  oflScer  of  election, 
tnd  as  such,  issued  and  delivered  to  Edwards  the  certificate  of  election 
which  is  allied  to  be  fraudulent.  Accordingly,  one  of  the  counsel  for 
the  governmentwell  observed  on  the  argument  that  the  decisive  question 
here  was,  whether  the  defendant,  within  the  intention  of  Congress,  was 
(ff  was  not  an  election  ofi9cer,  and  acting  as  such  in  making  and  deliver- 
ing the  election  certificate  set  out  in  the  indictment.  If  he  is  not  an 
election  ofllcer,  it  was  admitted  that  the  indictment  against  him  would 
not  Me.  To  this  fundamental  inquiry,  then,  we  first  direct  our  atten- 
tion ;  for,  if  this  question  be  resolved  against  the  government,  that  is 
an  end  of  the  case,  and  it  is  unnecessary  to  consider  whether  Congress 
has  the  constitutional  power  to  provide  for  the  punishment  of  State 
officers  in  respect  of  acts  performed  by  them  as  such,  under  State  au- 
thority. And  so,  in  this  event,  it  would  be  equally  unnecessary  to  de- 
termine whether,  if  the  defendant  were  an  election  oflicer,  the  indict- 
ment snfliciently  avers  it,  or  charges  the  offense  with  the  particularity 
required  by  the  rules  of  criminal  pleading. 

The  act  of  Congress,  in  the  section  under  consideration,  provides  for 
the  punishment  of  ''any  ofiQcer  of  election  "  who  shall ''  fraudulently 
Buke  any  false  certificate  of  the  result  of  any  election  in  regard  to  a 
representative  "  in  Congress.  The  question  is  one  as  to  the  meaning  of 
tike  phrase  ''  ofiScer  of  election  "  or  *'  election  oflScer."  What  was  the 
Kopeof  the  legislative  intention?  Undoubtedly  this  language  was  de- 
figned  to  include,  and  does  appropriately  include,  local  judges  and 
ekrks  of  election  at  which  a  representative  in  Congress  is  voted  f or- 
Bnt  did  Congress  mean,  by  this  language,  to  include  the  chief  execu- 
tireoflScer  of  a  State?  Did  it  mean  to  include  in  any  case  an  ofilcial 
act  of  tiie  Governor  of  a  State,  and  to  provide  for  his  punishment  if 
ke  shall  neglect  or  refuse  to  perform  any  duty  imposed  by  State  laws  in 
respect  to  elections  for  Congress,  or  shall  violate  any  such  duty?  Did 
it  mean  to  include  by  this  description  an  official  act  of  the  Governor, 
vMch  in  any  case  can  not  be  done  until  thirty  days  or  more  have 
dapied  since  the  election  was  holden  and  the  polls  closed,  and  which, 
intbe  case  made  by  the  indictment,  was  not  done  by  him  until  nearly 
four  months  after  the  election  had  ended?    Is  the  act  of  the  Grovemor 
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of  State,  in  granting  the  certificate  of  election,  the  act  of  an  elecdan. 
officer? 

This  is,  as  above  observed,  a  question  of  legislative  intention.  Now, 
in  what  manner  do  the  courts,  ascertain  the  legislative  will?  We 
answer,  that  is  ascertained  primarily  and  chiefly  by  the  language  the 
Legislature  has  used  to  express  its  meaning.  We  must  suppose  in  the 
enactment  of  statutes,  particularly  statutes  so  important  as  the  one 
under  consideration,  that  Congress  weighed  well  the  words  it  employed. 
In  the  office  of  interpretation,  courts,  particularly  in  statutes  that  create 
crimes,  must  closely  regard  and  even  cling  to  the  language  which  the 
Legislature  has  selected  to  express  its  purpose.  And  where  the  words 
are  not  technical,  or  words  of  art,  the  presumption  is  a  reasonable  and 
strong  one  that  they  were  used  by  the  Legislature  in  their  ordinary, 
popular  or  general  signification.  Statutes  enjoin  obedience  to  their  re- 
quirements, and,  unless  the  contrary  appears,  it  is  to  be  taken  that  the 
Legislature  did  not  use  the  words  in  which  its  commands  are  expressed 
in  any  unusual  sense.  For  these  reasons,  whose  cogency  is  obvious,  the 
law  is  settled  that  in  construing  statutes  the  language  used  is  never  to 
be  lost  sight  of,  and  the  presumption  is  that  the  language  is  used  in  no 
extraordinary  sense,  but  in  its  common  every-day  meaning.  When 
courts,  in  construing  statutes,  depart  from  the  language  employed  by 
the  legislator,  they  incur  the  risk  of  mistaking  the  legislative  will,  or 
declaring  it  to  exist  where,  in  truth  it  never  had  an  expression.  The 
legitimate  functions  of  courts  is  to  interpret  the  legislative  will,  not  to 
supplement  it,  or  to  supply  it.  The  judiciary  must  limit  themselves  to 
expounding  law ;  they  can  not  make  it.  It  belongs  only  to  the  legis- 
lative department  to  create  crimes  and  ordain  punishments.  Accord- 
ingly, courts  in  the  construction  of  statutable  offenses,  have  always 
regarded  it  as  their  plain  duty  cautiously  to  keep  clearly  within  the 
expressed  will  of  the  Legislature,  lest  otherwise  they  shall  hold  an  act 
or  an  omission  to  be  a  crime,  and  punish  it,  when,  in  fact,  the  Legis- 
lature had  never  so  intended.  '*If  this  rule  is  violated,"  says  Chief 
Justice  Best,  ''  the  fate  of  the  accused  person  is  decided  by  the  arbi- 
trary discretion  of  the  judges  and  not  by  the  express  authority  of  the 
laws.'*i 

The  principle  that  the  legislative  intent  is  to  be  found,  if  possible,  in 
the  enactment  itself,  and  that  the  statutes  are  not  to  be  extended  by 
construction  to  cases  not  fairly  and  clearly  embraced  in  their  terms,  is 
one  of  great  importance  to  the  citizen.  The  courts  have  no  power  to 
create  offenses,  but  if  by  a  latitudinarian  construction  they  construe 
cases  not  provided  for  to  be  within  legislative  enactments,  it  is  manifest 

1  Fletcher  v.  Lord  Sondeft,  8  Blng.,  687. 
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tiiat  the  safety  and  liberty  of  the  citizen  are  pat  in  peril,  and  that  the 
legislatiye  domain  has  been  invaded  Of  course,  an  enactment  is  not  to 
be  frittered  away  by  forced  constructions,  by  metaphysical  niceties,  or 
mere  verbal  and  sharp  criticism;  nevertheless  the  doctrine  is  funda- 
mental in  English  and  American  law,  that  there  can  be  no  constructive 
offenses ;  that  before  a  man  can  be  punished  his  case  must  be  plainly 
and  unmistakably  within  the  statute,  and  if  there  be  any  fair  doubt 
whether  the  statute  embraces  it,  that  doubt  is  to  be  resolved  in  favor  of 
the  accused.  These  principles  of  law  admit  of  no  dispute,  and  have 
been  often  declared  by  the  highest  courts,  and  by  no  tribunal  more 
dearly  than  the  Supreme  Court  of  the  United  States.^ 

In  view  of  these  acknowledged  rules  of  law,  the  question  occurs: 
Did  Congress  mean,  by  the  use  of  the  words  *'  officer  of  election  "  or 
^^  election  officer,'*  in  the  section  of  the  statute  on  which  the  indictment 
is  framed,  to  include  the  Grovemor  of  a  State?  Is  the  Grovernor  an 
decdon  officer?  It  seems  to  us  not.  These  words  are  apt  and  usual 
words  to  describe  the  clerks  and  judges  of  the  election,  but  not  to  de- 
scribe the  Grovemor  of  a  State.  Such  is  not  their  ordinary  or  usual 
meaning.  To  make  them  apply  to  the  executive  of  a  State  in  respect 
to  an  act  done  a  month  or  more  after  the  election  is  closed  would  be  a 
forced  and  unnatural  meaning,  and  one  which  is  not  necessary  in  order 
to  give  the  statute  effect  or  operation.  We  hazard  nothing  in  saying 
titat  in  popular  use  no  one  would  naturally  infer  that  the  words ''  officer 
of  election  "  included  the  chief  executive  of  a  State. 

Other  considerations  fortify  the  conclusion  that  Congress  did  not  in- 
tend to  provide  for  the  indictment  of  the  Grovemor  of  a  State.    The 
SUtea  are  integral  and  indestructible  parts  of  the  general  government,, 
without  which  it  can  not  exist,^  and  in  view  of  this  relation,  and  of  the 
hig^  position  and  important  relation  of  the  executive  of  a  State  to  the 
United  States,  as  well  as  to  the  State  itself,  it  would  seem  very  improb- 
ible  that  Congress  would  undertake  to  punish  the  Governor  for  omitting 
or  fraudulently  discharging  the  duties  enjoined  by  the  laws  of  his  State. 
The  punishment  by  imprisonment  would  result  in  depriving  the  people 
of  a  State  of  the  executive  officer  they  had  elected,  and  prosecutions  of 
tiiis  kind,  if  authorized,  could  not  fail  frequently  to  lead  to  agitation, 
BDd  disturb  that  harmony  which  should  exist  between  the  State  and  its 
people  and  the  general  government.     Under  the  constitution  ^  Congress 
has  the  undoubted  power  to  provide  its  own  officers  for  the  holding  and 

« 

lU.S.  v.MoRls,UPet.404;  U.S.v.WUt-  Law»  824,826,884;  IBUh.  Cr.  L.,8eoa.  ]84» 

bcrger,  6  Wheat.  76;  U.  S. «.  Sheldon,  8  JeL  140. 

HI     And  see,    also,   Ferrett   v,  AtwiU,         >  Texas  «.  White,?  WalL 700. 
1  Blatdif.  161,  106;    Sedrir*  Const.  A  St.  >  art.  l,seo.4. 
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conduct  of  Congressional  elections,  and  it  would  most  probably  exercise 
it,  if  it  deemed  it  necessary,  in  preference  to  undertaking  to  make  or 
treat  the  Grovemor  of  a  State  as  an  election  officer,  and  to  panish  him 
through  the  national  courts  for  malfeasance  or  nonfeasance  in  office.^ 
And  especially  would  this  seem  to  be  so  in  view  of  the  fact  that  the 
certificate  of  the  Grovernor  is  not  binding  upon  Congress,  each  house  of 
which  is,  by  the  constitution,  made  the  judge  of  the  elections,  retains 
and  qualifications  of  its  own  members.^ 

Admitting,  for  the  occasion,  the  power  of  Congress  to  provide  for  the 
punishment  of  the  executiye  of  a  State,  as  claimed  by  the  prosecution, 
we  repeat  that,  in  view  of  the  foregoing  considerations,  it  seems  to  be 
improbable  that  it  would  undertake  to  exercise  the  power.  At  aU 
events,  it  is  impossible,  on  legal  principles,  that  any  such  intention 
should  be  held  to  exist  from  the  use  of  the  general  words  **  election 
officers." 

We  have  carefully  considered  the  very  able  arguments  which  have 
been  addressed  to  us  to  show  that  the  Gk}vemor  is  embraced  in  the 
more  general  language  of  sections  19  and  20  of  the  same  act,  and  that,  if 
so,  these  words  supposed  to  include  the  Governor,  should,  thoogh 
omitted  by  the  Legislature,  be  inserted  by  judicial  engraftment  into 
section  22,  on  which  the  indictment  is  founded.  I  answer  to  the  argu- 
ment, we  deem  it  necessary  only  further  to  observe  that  the  GrOTemor  is 
not  in  terms  named  in  either  of  those  sections ;  that  it  is  far  from  certain 
that  they  intended  to  embrace  any  official  act  of  this  officer ;  and,  if 
they  did,  we  could  not,  after  the  judgment  of  the  Supreme  Court,  de- 
livered by  Chief  Justice  Marshall,  in  the  United  States  v.  WtUberger,^ 
enter  upon  the  dangerous  and  unauthorized  work  of  incorporating  the 
provisions  of  one  section  of  a  law  into  another.  We  could  never  be  sure 
that  we  did  not  put  in  what  Congress  may  have  purposely  left  out.  The 
bill  charges  no  indictable  offense,  and  the  demurrer  thereto  must  be 
sustuned. 

Demurrer  sustained, 

Caldwibell,  J.,  concurs. 

1  Oommonwealth  of  Kentucky  v.  Denni*  t  tart,  I,  sec  6. 

son,  28  How  66.  8  fupra. 
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ELECTION  —BRIBING  QUALIFIED  VOTER 

United  States  v.  Hendbig. 

[2  Sawy.  479.] 
In  t/w  United  States  CircuU  Court,  District  of  Oregon^  1873. 

Ae  OfBanse  of  Bxibinir  a  qnallfled  voter  is  not  proved  by  Bhowing  an  attempt  to  bribe 
a  penon  who  claims  a  right  to  vote. 

Dkadt,  J.     The  indictment  in  this  case  contains  two  connts. 

The  fiist  one  charges  that  at  an  election  held  on  October  13,  1873, 
at  Sonth  Portland  precinct,  in  the  county  of  Multnomah  and  State  of 
Oregon,  for  representatiye  in  the  Congress  of  the  United  States,  the 
defendant  did  there  and  then,  knowingly,  etc.,  offer  to  give  one  Bobert 
Knee  (he  the  said  Bobert  Bruce  claiming  a  right  to  vote  at  said  elec- 
laoD),  the  sum  of  $2.50  as  a  gift,  bribe,  and  reward  to  him,  the  said 
Brace,  to  vote  at  said  election  for  representative,  etc.,  to  prevent  said 
Brace  from  exercising  the  right  of  suffrage,  contrary  to  statute,  etc. 

The  second  count  is  similar  to  the  first,  except  that  it  alleges  that  the 
defendant  gave  said  Bruce  the  sum  of  $2.50  for  the  purpose  and  with 
the  effect  aforesaid. 

The  defendant  demurs  to  the  indictment,  because  it  does  not  appear 
therefrom  that  said  Bruce  was  a  qualified  voter  of  the  State  of  Oregon. 

The  indictment  is  found  under  section  19  of  the  act  of  May  31, 
1870,^  which  defines  quite  a  number  of  crimes  in  relation  to  elections. 

The  crime  intended  to  be  charged  in  the  indictment  is  defined  in  these 
irords :  — 

'^  That  if  at  any  election  for  representative  *  *  *  in  the  Congress 
of  the  United  States,  any  person  shall  •  *  *  by  ♦  ♦  ♦  bri- 
bery, reward,  or  offer  or  promise  thereof  *  *  *  prevent  any  qual- 
ified voter  of  any  State  of  the  United  States  ♦  *  *  from  freely 
exercising  the  right  of  suffrage,  *  «  «  such  person  shall  be  deemed 
guilty  of  a  crime.'* 

Assuming  that  this  provision  was  intended  to  prohibit  the  giving  or 
offering  of  any  bribe  or  reward  to  induce  or  procure  a  voter  to  vote  one 
way  or  the  other,  or  at  all,  or  not  to  vote,  as  I  think  it  was,  because  such 
reward  or  offer  thereof,  if  accepted  and  acted  upon  by  the  voter,  neces- 
sarily prevents  him  from  exercising  his  right  of  suffrage  freely,  still 
Hub  indictment  is  insufficient  because  it  does  not  charge  in  either  count 

1  le  Stat.  144. 
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that  said  Bruce  was  a  qualified  voter — a  person  qualified  to  vote  at  the 
election  in  question — but  only  that  he  claimed  a  right  to  vote  thereat. 

It  does  not  follow,  because  Bruce  claimed  a  right  to  vote,  that  he  was 
entitled  to  it.  The  one  expression  is  not  the  equivalent  of  the  other. 
The  act  provides  in  a  separate  clause  for  the  offense  of  voting  by  a  per- 
son not  entitled  to  vote,  or  for  aiding,  procuring,  counseling  or  advis- 
ing any  such  person  to  vote,  which  includes  hiring  him  to  do  so.  But 
it  can  not  be  said  that  any  one  is  prevented  by  any  act  from  exercising 
his  right  of  suffrage  freely,  unless  he  has  such  a  right  at  the  time ;  and 
that  fact  must  be  averred,  by  stating  in  the  language  of  the  act  or  other 
equivalent  terms  that  such  person  was  then  and  there  a  qualified  voter* 

The  demurrer  must  be  sustained. 


COUirrEEFEITING^ABSTBACTING  METAL. 

United  States  v.  Sissneb. 

[12  Fed.  Bep.  840.] 
In  the  United  States  Circuit  Cmrt,  District  of  Massachusetts,  1882. 

Ooiinterfeltlnff— Debasing  Ooin.— When  a  coin  is  duly  issaed  from  the  mint  and  a 
hole  it  made  in  it  so  as  that  a  portton  of  the  metal  is  abstracted,  and  the  hole  is  plugged 
with  a  base  metal,  this  is  connterfeitinfc;  bat  If  the  bole  is  made  with  a  sharp  Instmment 
and  none  of  the  metal  is  abstracted,  bat  is  crowded  aside,  it  is  not  ooontezf elting» 
though  the  coin  is  rendered  misshaped. 

LfOWSLLi  J* 

The  defendant  was  convicted  upon  two  indictments  charging  him 
with  passing  counterfeit  silver  coins  of  the  denomination  of  quarter 
dollars  and  half  dollars,  knowing  them  to  be  counterfeit.  The  coins 
in  question  had  small  holes  made  in  them,  and  these  holes  had  been 
filled  with  some  base  metal  and  passed  by  the  defendant,  with  knowl- 
edge of  their  cohdltion.  Some  of  the  holes  had  been  punched  with 
a  sharp  instrument,  involving  no  loss  of  silver;  others  were  made 
by  drilling  out  a  part  of  the  silver,  though  not  with  any  intention  of 
using  the  silver  drilled  out  Silver  coins  with  small  holes  made  in 
them  are  not  fully  current,  some  persons  refusing  and  others  accept- 
ing them.  We  understand  that  the  defendant  bought  the  coins  at  a 
slight  discount  and  passed  them  for  their  nominal  value.  He  probably 
did  not  consider  himself  guilty  of  passing  counterfeit  money ;  but  he 
was  guilty  of  doing  an  act  which  the  law  is  to  characterize.  The 
point  was  a  new  one,  and  the  learned  judge,  having  much  doubt 
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upon  it,  ruled,  for  the  purposes  of  the  trial,  that  a  coin  which  had 
been  regalarly  coined  at  the  mint  and  afterwards  punched  or  mutilated 
and  thereafter  restored  to  the  similitude  of  a  genuine  coin  by  the 
insertion  of  any  metal  (meaning  base  metal),  was  counterfeit.    To 

« 

this  ruling  an  exception  was  taken. 

SUver  coins  of  the  denominations  of  quarter  doUars  and  half  dollars 
are  required  to  be  made  of  a  certain  weight  and  fineness,  and  are  law- 
ful tender  in  payment  of  debts  to  the  amount  of  $10  ^  and  are  to  be  re- 
ceiTcd  by  the  treasury  in  exchange  for  lawful  money  in  sums  of  $20  or  any 
multiple  thereof.^  In  case  of  gold  coins  the  law  is  that,  when  reduced 
in  weight  below  the  standard,  they  are  a  good  tender  at  a  proportionate 
Taluation.3  We  find  no  such  provision  made  for  sUver  coins.  If  such 
a  coin  has  had  an  appreciable  amount  of  silver  removed  from  it,  we  can 
not  say  that  it  remains  a  good  coin  for  its  original  value,  or  even  for  a 
proportionate  value*  If,  then,  the  hole  is  plugged  with  base  metal,  or 
with  any  substance  other  than  silver,  this  act  is  an  act  of  counterfeiting, 
because  it  is  making  something  appear  to  be  a  good  coin  for  its  apparent 
nine  which  was  not  so  before. 

In  the  English  case,^  cited  by  the  United  States,  a  gold  coin 
liid  been  filed  away  until  the  milling  was  destroyed,  and  then  a 
Dew  milling  had  been  made.  A  majority  of  the  court  -held  that  this 
coin  was  counterfeit  Two  able  judges  dissented ;  but  one  of  them 
said,  if  any  base  metal  had  been  added  to  the  coin  to  make  up  the 
weight,  he  should  not  have  doubted  that  it  was  counterfeit.  If  that  case 
had  been  like  this  there  would  we  suppose  have  been  no  dissent.  We 
do  not  doubt  that  the  judgment  of  the  court  was  sound,  because  the 
milling  was  actually  a  counterfeited  milling.  The  fraudulent  alteration 
of  a  bank  note,  to  make  it  appear  of  more  than  its  true  value,  knd 
other  similar  acts  which  are  held  to  be  forgery,  are  analogous.  We  are 
tiieref  ore  of  opinion  that  the  ruling  and  conviction  were  proper  in  re- 
fipect  to  those  coins  which  had  been  drilled  and  afterwards  filled  up. 

On  the  other  hiuid  we  do  not  consider  it  a  criminal  act,  whatever  the  in- 
tent may  have  been  to  add  base  metal  to  a  good  coin,  and  we  see  no 
ground  for  holding  that  a  hole  punched  through  a  coin  with  a  sharp  instru- 
ment, crowding  the  silver  into  a  slightly  different  shape,  but  leaving  it  all 
b  the  coin,  has  any  effect  to  render  it  less  valuable  or  less  lawful  tender 
than  before.  The  statutes  above  cited  are  silent  upon  this  exact  ques- 
tion ;  but  we  think  it  clear  that  a  silver  coin  duly  issued  from  the  mint, 
lemains  of  full  value  so  long  as  it  retains  all  the  appearance  of  a  coin, 
and  does  besides  contain  all  its  original  weight  and  fineness.    This  be- 

1  Ber.  State.,  sees.  8518, 8586;  SUt.  June  9,  S  Bey.  Stats.,  sec  8685. 

079, ch.  8;  91  Stat.  7.  *  Beg.  v.  Hermann,  L.  B.  4  Q.  B.  D.  S8A. 

s  Slat.,  June  9, 1879,  eh.  IS,  sec.  1  ;Sl  Stat.  7. 
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This  oondasion  is  in  harmony  with  the  language  employed,  and  is 
consistent  with  the  nature  of  the  offense  which  was  the  subject  of  legis- 
lation.    It  is  also  sustained  by  the  several  other  acts  of  Congress  iit 
pari  materia.     These  all  relate  to  the  forging  of  coin  in  resemblance 
or  similitude  of  the  gold  or  silver  coins  coined  or  stamped  at  the  minta" 
of  the  United  States,  or  of  any  foreign  gold  or  silver  coin  which  by  law 
is  current  in  the  United  States ;  and  the  last  act  of  Congress  upon  the 
subject,  and  one  which  was  passed  subsequent  to  the  act  now  under 
consideration,  is  one  which  makes  it  a  crime  '^  to  make,  issue,  or  .pass 
any  coin,  token,  or  device,  in  metal  or  its  compounds,  which  may  be 
intended  to  be  used  as  money,  for  any  one-cent,  two-cent,  three-cent, 
or  five-cent  piece  now  or  hereafter  authorized  by  law,  or  for  coin  of 
equal  value  *'  —  an  act  which  was  entirely  unnecessary  if  the  one  in 
question  is  to  be  construed  as  is  now  insisted  by  the  counsel  for  the 
government.    Under  the  last  act  a  conviction  could  not  be  had  for 
uttering  a  token  intended  to  be  used  as  money,  for  a  fouivcent  piece 
or  for  a  coin  of  equal  value.    No  such  coin  is  known  to  the  coinage  of 
the  United  States,  and  because  of  this.  Congress  did  not  attempt  to 
make  it  an  offense  to  utter  such  a  token.    In  view  of  this,  the  latest 
exposition  of  legislative  intent,  it  would  be  unreasonable  to  hold  that 
Congress  intended,  by  the  former  act,  to  make  it  a  crime  to  utter  & 
token  which  does  not  purport  to  be  in  imitation  or  in  substitution  of  Buy 
crime  known  to  the  law.    For  these  reasons  the  defendant  must  be  die* 
charged. 


COUNTBBFSmNG— PIECE  MUST  RESEMBLE  ORIGINAL. 

United  States  v.  Mobbow. 

[4  Wash.  C.  C.  788.] 
In  the  United  States  Circuit  Courts  District  of  Pennsylvania,  1827. 

A  Oonnterfelt  Piece  of  money  mnst  snllloieiitly  resemble  the  genuine,  to  deceive  per- 
sons of  oidinery  caution,  or  the  crime  is  not  committed. 

The  prisoner  was  indicted  for  forging  certain  coins  in  the  similitude 
of  the  half  dollar  coins,  coined  at  the  mint  of  the  United  States,  and 
for  passing  and  attempting  to  pass  the  same  to  defraud  one  John 
Sailor ;  these  offenses  being  stated  in  separate  counts.  The  evidence 
of  Sailor  was,  that  a  small  boy,  eight  or  ten  years  old,  came  to  his  store 
and  purchased  some  articles,  for  which  he  offered  in  payment,  one  of 
these  forged  pieces,  being  made  of  pewter,  which  he  instantly  detected 
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to  be  false,  and  had  the  boy  apprehended,  and  taken  before  the  Mayor. 
The  prisoner  confessed  that  he  had  employed  the  little  boy  to  pass  the 
piece,  which  had  been  offered  in  payment  to  Sailor,  as  well  as  other 
similar  pieces,  and  was,  by  agreement  to  give  him  one-half  of  the 
namerical  amount  of  every  piece  he  should  pass. 

The  court  allowed  evidence  to  be  given  that  the  prisoner  had,  on  the 
same  day,  caused  other  forged  money  similar  to  that  stated  in  the  indict- 
ment, to  be  passed  to  other  persons  than  Sailor,  for  the  purpose  of 
proving  his  knowledge  of  the  foi^ery.^ 

Washimqtoh  J.,  charged  the  jury  that  if  they  believed  Sailor,  the 
offense  of  attempting  to  pass  the  forged  piece  was  fully  made  out ;  as 
tiie  attempt  made  by  the  agent  of  the  prisoner,  employed  by  him,  was 
his  attempt ;  and  his  contract  with  the  boy,  together  with  the  other  evi- 
dence, was  strong  to  prove  that  he  knew  the  pieces  to  be  forged.  But 
alter  all,  the  jury,  before  they  can  convict  the  prisoner,  ought  to  be  sat- 
isfied that  the  resemblance  of  the  piece  offered  to  Sailor  to  the  genuine 
half  dollar  of  the  United  States,  is  sufficiently  strong  to  deceive  persons 
exercising  ordinary  caution. 

The  piece  attempted  to  be  put  off  upon  Sailor  is  of  pewter,  very 
lig^t;  and,  as  it  seems  to  the  court,  is,  in  all  respects,  a  miserable  imi« 
tation  of  the  genuine  half  dollar.  But  the  jury  must  judge  for  them- 
selves. 

Verdict^  not  guiUy. 


COUNTBKFEITING— INDORSEMENT  OF  POST  NOTE. 

•United  States  v.  Stewart . 

[4  Wash.  C.  C.  226.] 

In  the  United  States  Circuit  Court,  Penneylvania,  1818. 
Ommtnftitlaff  sa  Indonemtnt  of  a  post  note  of  the  United  States  Bank  is  not  an  offense. 

Washikgton,  J.  There  are  two  motions  before  the  court,  (1)  for  a 
new  triai;  and  (2)  in  arrest  of  judgment. 

The  indictment  contains  four  counts.  The  two  first  are  for  forging  a 
bill  or  note  of  the  Bank  of  the  United  States,  and  for  attempting  to  pass 
the  same.  The  third  is  for  falsely  making  and  counterfeiting  an  order 
on  the  said  bank,  indorsed  by  the  defendant  upon  the  said  bill,  as  f ol- 
bws,  vis. :  "By  William  Weston  or  order ;  '*  signed  '•  John  Thornton." 

1 8  Otdtty  O.  L.  810,  note  W. 
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The  fourth  is  for  falsely  altering  a  bill  or  note  of  the  said  bank|  by  the 
same  indorsement. 

The  bill  or  note,  stated  in  the  indictment,  and  given  in  evidence,  is  a 
post  note  of  the  Bank  of  the  United  States,  payable  to  William  Jenner 
and  Co.  or  order,  for  one  hundred  dollars,  with  the  following  indorse- 
ments on  the  back  of  it,  viz. :  '^  Pay  Mackie,  Milner  &  Co.  or  order,  — 
William  Jenner  A  Co.'*  ^'  Pay  William  Jenner  &  Co. ,  Mackie,  MQner  & 
Co. — William  Jenner  A  Co."  "Pay  Churchman  A  Thomas,  or 
order, — D.  Bell."  "Pay  William  Norton,  or  order, — John 
Thornton." 

The  forgery  of  the  last  indorsement  by  the  defendant  was  fully 
proved. 

The  evidence  which  was  given  on  the  trial  applied  only  to  the  third 
count ;  and  the  question  is,  whether  the  false  indorsement  made  by  the 
defendant  is  an  offense  within  the  eighteenth  section  of  the  law  for  in- 
corporating the  subscribers  to  the  bank  of  the  United  States,  passed  the 
10th  of  April,  1816. 

It  is  perfectly  clear,  I  think,  that  it  does  not  amount  to  a  forgery,  or 
alteration  of  the  bUl  or  note  itself,  which  is  the  sole  act  of  the  corpora- 
tion, and  contains  its  promise  to  pay ;  whereas  the  indorsement  is  the 
separate  act  of  a  person  claiming  a  right  to  the  note. 

Does  the  indorsement  upon  a  note  or  bill  of  exchange,  requiring  the 
contents  to  be  paid  to  a  third  person,  amount  to  an  order,  within  the 
meaning  and  intent  of  the  act  of  Congress?  I  think  not.  A  bill  of  ex- 
change is  said  to  be  an  order  by  the  drawer  upon  the  drawee,  to  pay  the 
contents  to  the  payee.  It  is  also,  and  with  equal  propriety,  called  an 
assignment  to  the  payee  of  so  much  money  in  the  hands  of  the  drawee. 
I  am  not  disposed  to  fall  out  with  either  of  these  definitions. 

But  there  can  be  no  doubt,  that  the  indorsement  upon  a  bill  or  note, 
directing  the  contents  to  be  paid  to  the  indorsee,  amounts  to  nothing 
more  than  the  assignment  of  a  mere  chose  in  action ;  and  whether  it  be 
made  in  the  form  of  an  assignment,  or  of  an  order,  its  nature  is  the 
same.  That  the  act  did  not  intend,  by  the  word  order,  to  include  an 
assignment  of  a  bank-note,  may  be  fairly  presumed  from  the  word 
check,  with  which  it  is  associated ;  the  latter  meaning,  in  common  par- 
lance, a  draft  payable  to  bearer,  and  it  was  on  that  account,  probably, 
that  the  word  was  added. 

I  am  strongly  confirmed  in  this  construction  of  the  act  of  Congress, 
by  observing  that  the  statutes  of  England  against  forgery  of  negotiable 
papers  of  almost  every  kind,  extend,  by  express  words,  to  the  indorse- 
ments made  on  them.  Such,  for  instance,  is  the  statute  of  15  George 
n.,^  against  forging  the  notes  of  the  Bank  of  England,  or  bills  of  ex- 

1  Cb.  18. 
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diange,  or  bonds  under  the  seal  of  the  corporation,  or  any  indorsement 
thereon.  Such  are  the  statutes  of  12  George  I., ^  as  to  the  East  India, 
bonds;  12  George  I. ,^  as  to  the  moneys  of  saitors  in  chancery;  42 
George  HI.,'  as  to  the  exchequer  bills{  and  2  Greorge  11.,^  to  deeds, 
bonds,  bills,  notes  or  receipts.  And  it  is  observable  that  the  statute  of 
45  GeoTge  UI.,^  not  only  includes  the  forgery  of  bills  and  notes,  and 
the  indorsement  of  assignments  thereof,  but  also  any  warrant  or  order 
for  payment  of  money. 

I  admit  that  these  provisions  in  the  English  statutes,  are  by  no  means 
eonclnsive  of  this  point  But  as  the  nature  of  negotiable  paper  is 
as  well  understood  in  England  as  in  any  countiy  in  the  world,  the  care 
taken  in  those  statutes  to  punish  forged  indorsements,  proves,  at  least, 
that  the  Legislature  of  that  country  has  not  thought  that  the  word  order 
would  be  sufficient  for  the  purpose. 

As  the  evidence  given  at  the  trial  applied  only  to  the  indorsements 
which,  in  the  opinion  of  the  court,  is  not  an  offense  within  the  act  of 
Congress,  the  judgment  must  be  arrested. 


COUNTERFEITING— PART  OF  A  DOLLAR— HEAD  PI8TAREEN. 

United  States  v.  Gardner. 

[10  Pet.  618.] 
In  the  Supreme  Court  of  the  United  States^  1836. 

lhid«r  tha  Twentieth  eeotioii,  ef  tlie  aet  of  Mareh  8, 18K,<  an  incllotmeiit  can  not  be  mf  • 
tained  for  oonn^rfelting  a  "  head  pUtai«en,"  It  not  being  a  part  of  a  dollar,  within  the 
meaning  of  that  act. 

Hie  case  is  stated  in  the  opinion  of  the  court. 

Butler^  Attomey-Greneral,  for  the  United  States. 

Southard^  contra. 

Thomfsok,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  New  Jersey,  on  a  certificate  of  division  of  opinion  in  the 
court.  The  prisoner  was  indicted  for  falsely  making  and  forging  one 
hundred  pieces  of  false  and  counterfeit  coin,  each  piece  in  the  resem- 
blance and  similitude  of  a  foreign  silver  coin,  to  wit,  a  silver  coin  of 
Spain  called  a  head  pistareen,  which  by  law  is  made  current  in  the 

1  eh.  i.  «  oh.  9B. 
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United  States  of  America,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

This  indictment  is  founded  on  the  twentieth  section  of  the  act  of 
Congress  of  1825,^  which  makes  it  felony,  punishable  by  fine  and  im- 
prisonment at  hard  labor,  to  forge  and  counterfeit  any  coin  in  the 
resemblance  and  similitude  of  any  foreign  gold  or  silver  coin  which  by 
law  is,  or  hereafter  may  be  made  current  in  the  United  States. 
Upon  the  trial  of  the  prisoner,  the  jury  found  a  special  verdict.  And 
the  judges  were  opposed  in  opinion  upon  the  following  questions  arising 
on  the  special  verdict:  1.  Whether  the  head  pistareen,  so-called,  is  a 
part  of  a  Spanish  milled  dollar.  2.  Whether  such  pistareen,  or  piece  of 
coin,  is  a  silver  coin  of  Spain  made  current  by  law  in  the  United  States. 
And  these  questions  have  been  certified  to  this  court  for  decision. 

That  the  coin  commonly  called  a  head  pistareen  may  be  a  part  of  a 
dollar,  in  reference  to  its  divisibility  only,  and  when  understood  in  the 
same  sense  as  any  other  subdivision  of  a  Spanish  dollar,  may  be, 
admitted  without  affecting  the  main  question  in  this  case,  if  such  part 
has  not  been  made  current  by  law. 

But  it  is  presumed  that  this  first  question  is  to  be  taken  in  reference 
to  the  offense  charged  in  the  indictment,  and  the  facts  found  by  the 
special  verdict ;  and  with  this  understanding  of  it,  the  two  questions 
may  be  considered  together,  and  involve  the  same  inquiry,  namely, 
whether  such  pistareen  is  a  silver  coin  of  Spain,  made  current  by  law  in 
the  United  States.  Such  is  the  description  of  foreign  coin,  the  count- 
erfeiting of  which  the  law  has  declared  to  be  felony.  The  special  ver. 
diet  finds  that  genuine  coin  of  the  description  of  the  head  pistareen  has 
for  many  years  last  past,  been  in  common  circulation  in  the  country, 
and  has  generally  passed  at  the  rate  of  twenty  cents  each ;  that  few  of 
them  are  now  in  circulation ;  that  they  are  still  received  and  paid  at  the 
rate  of  twenty  cents  each ;  that  their  average  value  by  weight  is  between 
22  V4  and  22  cents  each ;  that  their  average  value  by  assays  at  the 
mint  of  the  United  States,  is  nineteen  cents  seven  mills  each.  The  Jury 
present  with  their  verdict,  certain  silver  coin  of  different  denominations, 
with  the  following  description  and  remarks:  — 

'*  That  the  genuine  coin  called  head  pistareens  have  on  their  face  the 
same  characters  as  one  class  or  kind  of  the  Spanish  dollar  and  half  dol* 
lar ;  excepting  the  letter  and  figure  2  R  on  said  pistareens,  4  B  on  the 
said  half  dollars,  and  8  R  on  the  said  dollar,  and  thus  purport  to  be 
quarters  of  said  dollars.  That  said  dollar  is  of  the  weight  of  seventeen 
pennjTweights  and  seven  grains ;  and  that  said  half  dollar  is  the  one* 
half  of    the  weight  of  said   dollar.    That  the  said  dollar  is  of  the 

17  Laws  U.S.  400. 
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weig:bt  reqaired  bj  law,  is  a  Spanish  ooin  genuine  and  milled,   and 

passes  current  as  a  dollar." 

Thus  it  will  be  seen  that  the  pistareen  passes  for  twenty  cents,  or  one- 
fifth  of  a  dollar,  although  it  purports  to  be  a  quarter  of  a  dollar  or 
twenty-five  cents ;  so  that  its  current,  as  well  as  its  real  value,  is  uncer- 
tain. And  whether  it  is  to  be  considered  as  a  coin  made  current  by  law, 
is  only  to  be  ascertained  by  a  reference  to  the  laws  of  Congress  on  this 
subject. 

By  the  act  of  1792,^  establishing  a  mint  and  regulating  the  coin  of  the 
United  States,  the  several  denominations  of  silver  coin  are  declared  to  be 
dollars,  half  dollars,  quarters  dollars,  dimes,  and  half  dimes,  and  the 
value  of  each  is  established.    The  Spanish  milled  dollar,  as  the  same 
as  was  then  in  current  use,  was  assumed  as  the  standard.    And  the 
subdivision  or  parts  of  the  dollar,  according  to  the  above  denominations 
are  adopted  as  the  most  convenient  division  of  the  dollar.     And  in  the 
following  year,  1793,'  an  act  was  passed  regulating  foreign  coin,  by 
which,  among  other  things,  it  is  declared  that  foreign  silver  coin  shidl 
pass  current  as  money  within  the  United  States,  and  be  a  legal  tender 
for  the  payment  of  all  debts  and  demands,  at  the  rates  therein  fixed. 
The  Spanish  milled  dollar  at  the  rate  of  one  hundred  cents  for  each  dol- 
Itr,  the  actual  weight  whereof  shall  not  be  less  than  seventeen  penny- 
weights and  seven  grains ;  and  in  proportion  for  the  parts  of  a  dollar. 
The  dollar  and  parts  of  the  dollar  are  here  made  current  by  law.    What 
is  here  meant  by  parts  of  a  dollar?    The  parts  of  a  dollar  having  been 
recently  fixed  and  defined  in  our  domestic  coin,  it  is  no  more  than  rea- 
sonable to  conclude  that  the  parts  of  a  dollar  here  adopted  in  relation 
to  foreign  coin,  are  referable  to  the  same  denomination  in  the  subdivl. 
sion  as  established  in  the  domestic  coin.     The  value  of  the  foreign 
dollar  is  fixed  in  cents,  at  one  hundred  cents,  according  to  the  denom- 
ination at  the  mint ;  and  the  same  rule  would  apply  to  the  parts  of  a 
dollar  when  valued  in  cents ;  and  there  is  no  denomination  of  silver 
Tsloed  at  twenty  cents,  the  value  of  the  pistareen  found  by  the  jury, 
By  this  act,  no  foreign  coin  issued  after  the  first  day  of  January,  1792, 
shall  be  a  tender,  until  samples  thereof  shall  have  been  found,  by  assay 
at  the  mint  of  the  United  States,  to  be  comf ormable  to  the  respective 
standards  required.     And  it  is  also  declared  by'this  act,  that  at  the 
expiration  of  three  years  next  ensuing  the  time  when  the  coinage  of 
gold  and  silver  agreeably  to  the  act  establishing  the  mint,  shall  com- 
mence at  the  mint  of  the  United  States,  all  foreign  gold  coin  and  all 
foreign  silver  coin,  except  Spanish  milled  dollars,  and  parts  of  such  dol- 
lare,  shall  cease  to  be  a  legal  tender.     And  it  would  be  incongruous  to 

1 1  StatB.  at  lArve.  MS.  (8  Laws  U.  S.  868,         a  2  Law*  U.  S.  328. 
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suppose  that,  if  these  foreign  coins,  if  not  a  legal  tender  would  be  con- 
sidered as  made  current  by  law.  And  it  is  also  provided  by  this  act,  in 
order  to  fix  the  time  when  foreign  coin  should  cease  to  be  a  tender, 
that  the  President  shall  make  proclieunation  of  the  time  when  such  coin- 
age shall  commence.  The  President,  accordingly,  on  the  22d  of 
July,  1797,  issued  his  proclamation,  announcing  the  time  when  the 
coinage  commenced  at  the  mint,  and  declaring  that  all  foreign  silver, 
except  Spanish  milled  dollars  and  parts  of  such  dollars,  will  oease  to 
pass  current  as  money  on  the  15th  of  October  then  next. 

That  the  policy  of  the  government  was  to  withdraw  from  circula- 
tion, or  at  least  not  to  recognize  as  a  coin  made  current  by  law,  foreign 
coin,  as  soon  as  our  own  coinage  was  sufficient  to  answer  the  metallic 
circulation,  is  fairly  to  be  inferred  from  the  provision,  that  all  foreign 
gold  and  silver  coin  (except  Spanish  milled  dollars  and  parts  of  such 
dollars)  which  shall  be  received  in  payment  for  mone3r8  due  the  United 
States,  after  coinage  shall  begin  at  the  mint,  shall,  previous  to  their 
being  issued  in  circulation,  be  coined  anew,  in  conformity  to  the  act 
establishing  the  mint.     And  the  policy  of  the  government  being  to  estab* 
lish  a  currency  under  our  own  coinage,  and  according  to  our  own 
denominations,  it  is  reasonable  to  conclude  that  the  parts  of  a  Spanish 
miUed  dollar  mentioned  in  this  law,  and  in  all  the  legislation  on  the 
subject  when  the  same  language  is  used,  is  in  reference  to  the  parts  of 
a  doUar  according  to  the  decision  in  the  act  of  1792.    The  act  of  1793 
was  in  part  repealed  in  1806,^  and  another  law  regulating  the  currency 
of  foreign  coins  passed,  and  directing  at  what  rate  such  foreign  coin 
shall  pass  current,  retaining  the  same  standard  of  weight,  seventeen 
pennny  weights  and  seven  grains,  as  the  Spanish  milled  dollar,  and  in 
proportion  for  the  parts  of  a  dollar ;  and  directing  the  secretary  of  the 
treasury  to  cause  assays  of  the  foreign  gold  and  silver  coin  to  be  had 
at  the  mint,  for  the  purpose  of  enabling  Congress  to  make  such  altera- 
tion in  the  coin  made  current  by  that  act,  as  may  become  necessary, 
from  the  real  standard  of  such  foreign  coin ;  all  looking  to  the  same 
policy  with  respect  to  the  establishment  of  our  own  coinage,  and  in 
reference  to  the  denominations  in  the  law  of  1792.     By  the  act  of  1806,' 
for  the  punishment  of  counterfeiting  the  current  coin  of  the  United 
States,  it  is  made  felony  to  counterfeit  any  gold  or  silver  coins  which 
by  law  now  are,  or  hereafter  shall  be  made  current,  or  be  in  actual  use 
and  circulation  as  money  within  the  United  States ;  clearly  embracing 
money  in  circulation  which  was  not  made  current  by  law ;  and  in  ibis 
class  or  description  may  be  embraced  the  small  silver  foreign  coin  under 
twenty-five  cents,  in  circulation  here.     But  by  the  act  of  1825,^  under 

1 1  Stats,  at  Large,  874  (4  Laws  U.  S.  29).  87  Laws  U.  8.  400,  seo.  30. 
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which  the  prisoner  is  indicted,  this  class  of  carrencj  is  omitted,  and 
the  offense  is  confined  to  counterfeiting  such  foreign  gold  or  silver  coin 
which  by  law  then  was,  or  thereafter  might  be  made,  current  in  the 
United  States.  The  jury,  by  their  special  verdict,  find,  that  the  head 
pistareen  has  for  many  years  past  been  in  common  circulation  in  the 
country.  The  counterfeiting  such  coin,  under  the  act  of  1806,  would 
be  felony ;  but  not  under  the  act  of  1825,  unless  it  is  a  coin  made  cur- 
rent by  law. 

From  this  view  of  the  several  acts  of  Congress,  there  is  at  least  rea* 
9onable  grounds  to  conclude,  that  when  the  terms  parts  of  a  dollar  are 
used  in  these  laws,  it  is  in  reference  to  the  division  of  a  doUar,  as  estab- 
lished at  the  mint,  and  there  being  no  such  part  as  a  twenty  cent  piece, 
or  fifth  of  a  dollar,  we  think  the  pistareen  is  not  a  coin  made  current  by 
law.  But  if  this  is  a  doubtful  construction  of  the  act,  it  ought  to  be 
adopted  in  a  case  so  highly  penal  as  the  present. 

We  are  accordingly  of  opinion  that  the  questions  certified  to  this 
court  must  be  answered  in  the  n^;ative. 


couhtbefeiting  — intent  not  to  cibculats. 
United  States  v.  King. 

*   [5  McLean,  208.] 
In  the  United  States  CircuU  Court,  District  of  Ohio,  183L 

16  Makm  BvoriouM  Ooia  to  vse  in  magical  peifomumoes  and  not  to  olronlate  as  monej 
ia  not  eonnterf eitlng. 

Leavitt,  J.  The  defendant  is  charged  with  the  offense  of  making 
certain  counterfeit  coins  of  the  United  States.  The  law  on  which  the 
indictment  is  framed  provides  a  penalty  against  any  one  who  shall  falsely 
make,  forge  or  counterfeit,  any  silver  coin  in  the  resemblance  and  sim- 
ilitade  of  any  silver  coin  of  the  United  States,  or  any  foreign  silver 
coin,  made  current  by  law. 

It  is  not  necessary  to  detain  the  jury  by  relating  the  evidence  at 
length.  The  material  facts  are,  briefly,  as  follows :  Sometime  in  the 
jear  1850,  some   of  tha  police  oflScers  of  the  city  of  Cincinnati  visited 
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the  rooms  occupied  by  the  defendant  in  that  city.  In  one  room  there 
was  a  chest,  in  which  were  found,  at  the  bottom,  and  interspersed  with 
the  sheets  and  articles  of  clothing  which  it  contained,  a  number  of 
counterfeit  coins,  consisting  of  American  half  dollars  and  dinies. 
Some  moulds  made  of  plaster,  intended  for  the  manufacture  of  coins, 
were  also  found  in  the  chest,  and  in  the  room ;  but  these  were  not  com- 
plete, and  had  never  been  used.  The  witnesses  also  discovered,  behind 
a  curtain  in  the  same  room,  a  galvanic  battery,  and  some  other  arti- 
cles, apparently  designed  to  be  used  by  a  showman.  The  half  dollars, 
six  or  eight  in  number,  were  stuck  or  glued  together,  in  the  manner  in 
which  they  are  used  by  exhibitors  of  magical  performances ;  and  thus 
arranged,  the  mass  is  called  the  magical  ball  or  ring.  Neither  the  room 
or  the  chest  was  locked  when  the  officers  entered  to  make  the  search. 
The  defendant,  and  a  man  whose  name  is  Freely,  were  in  the  room  when 
the  officers  entered,  and  during  the  examination.  When  the  officers 
made  known  the  object  of  their  visit.  Freely  remarked,  that  there  was 
no  counterfeit  coyi  there  that  he  knew  of ;  and  when  found,  said  the 
defendant  had  nothing  to  do  with  it.  The  trunk  and  its  contents  were 
claimed  by  the  defendant  as  his  property,  who  said,  when  the  coins 
were  found,  that  he  was  getting  up  a  public  exhibition,  and  that  they 
were  intended  for  use  in  that  way.  There  is  no  proof  that  the  defend- 
ant passed  or  attempted  to  pass,  any  counterfeit  coin. 

On  the  part  of  the  defence,  it  is  in  evidence,  that  the  defendant  has 
lived  about  three  years  in  Cincinnati,  during  the  greater  part  of  which 
time  he  was  in  the  employ  of  Mr.  Famum,  who  is  engaged  in  the  man- 
ufacture of  hose.  It  also  appears  that  the  defendant  was  in  the  habit 
of  giving  occasional  public  exhibitions  of  magical  performances. 
Three  witnesses  state,  that  they  have  been  present  at  some  of  the  de- 
fendant's performances,  in  which  he  used  the  magic  ball  or  ring,  before 
described.  One  witness  —  a  distingnsihed  professor  of  magic  —  states, 
that  it  is  usual  for  those  engaged  in  that  business,  to  use  counterfeit 
dimes  or  other  coins,  to  avoid  the  losses  to  which  they  are  liable  from 
the  use  of  genuine  coins.  Several  witnesses  —  some  of  whom  have 
been  well  acquainted  with  the  defendant  for  ten  or  twelve  years  — 
testify  to  his  general  good  character. 

These  being  the  material  facts  in  evidence,  it  will  be  for  the  jury  to 
decide,  whether  the  charge  in  the  indictment  is  sustained.  To  justify 
a  verdict  of  guilty,  the  jury  must  be  satisfied  that  the  defendant  made, 
or  aided  in  making,  one  or  more,  of  the  counterfeit  coins  described  in 
the  indictment.  And  it  may  be  remarked,  that  the  guilty  agency  of  the 
person  charged,  in  the  manufacture  of  spurious  coins,  may  be  satis- 
factorily made  out,  without  positive  proof  of  the  fact.     Circumstances 
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may  be  adduced,  sufficient  of  themselves,  to  justify  a  presumption  of 
Buch  agency.     (The  possession  of  a  quantity  of  false  coins,  upon  the  per- 
son, or  the  premises  of  the  party  implicated,  warrants  the  inference 
that  he  made  them. )    And  this  inference  is  greatly  strengthened  by 
proof,  that  instruments  or  tobls,  designed  for  the  manufacture  of  such 
coins,  were  found  in  the  possession  of  the  accused  person.     But  this 
presumption  of  guilt  may  be  negatived  by  evidence  showing  that  the 
false  coins,  though  manufactured  by  him,  were  made  for  an  innocent 
purpose,  or  a  purpose  not  rendering  the  act  criminal  under  the  provisions 
of  the  statute  on  which  the  prosecution  is  based.     It  will,  therefore, 
be  a  proper  inquiry  for  the  jary,  if  the  evidence  satisfies  them  that  the 
defendant  made  the  coins  in  question,  whether  there  was  the  guilty  in- 
tent to  pass  them  as  genuine.    The  intent  with  which  an  act  is  done, 
gives  it  its  true  legal  character,  and  in  general,  is  a  necessary  element 
of  crime. 

In  this  case  it  is  insisted  that  if  the  defendant  made  the  spurious 
coins,  it  was  not  for  the  purpose  of  fraudulent  utterance,  but  to  aid  him 
in  his  performances  as  a  professor  of  magic.  If  the  jury  shall  come  to 
the  conclusion,  from  the  evidence,  that  this  was  the  defendant's  pur- 
pose in  making  all  coins,  it  is  very  clear,  their  verdict  must  be  one  of 
acquittal.  The  penalty  of  the  statute  on  which  the  indictment  is  framed, 
B  denounced  against  any  person  who  shall  falsely  make  or  counterfeit 
the  coin  of  the  country.  The  use  of  the  word  falsely  in  the  statute  im- 
plies, that  there  must  be  a  fraudulent  or  cnminal  intent  in  the  act. 
And  the  statute  contemplates  no  other  intent,  in  the  act  of  making,  as 
necessary  to  constitute  the  crime,  but  that  of  disposing  of  or  passing  the 
sporious  coin,  as  true  and  genuine.  If  made  for  any  other  purpose  — 
though  that  purpose  is  not  a  justifiable  or  defensible  one  in  a  moral 
aspect — the  party  does  not  incur  the  legal  guilt  contemplated  by  the 
statute. 

It  is  true  beyond  all  question,  that  the  coin  of  the  country  should  be 
scmpulously  guarded  by  law.  The  social  and  commercial  interests  of 
any  people  are  involved  in  its  preservation  from  adulteration  and  f or- 
geiy.  And  it  is  competent  for  Congress,  by  suitable  enactments,  to 
protect  the  sacredness  of  the  metallic  currency  of  the  country,  by  a 
provision  that  shall  punish  the  act  of  counterfeiting  it,  for  any,  even  an 
innocent  purpose.  But  the  existing  law  checks,  does  not  reach  such  a 
case. 

Hie  jury  returned  a  verdict  of  not  guilty. 
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COUNTEKFEITING— HAVING  POSSESSION  OF  COUNTERFEIT  UNITED 
STATES  SECUBITIES  —  INCOMPLETE  DOCUMENTS. 

United  States  v,  Williams. 

[14  Fed.  Bep.  550.] 

In  the  United  States  District  Court  for  the  Eastern  District  of  Wis- 
consin, 1882. 

The  Deflsndante  were  Oonvioted,  under  section  6480,  of  the  BeviBed  Statates,  of  the 
offense  of  having  in  their  possession  an  instrament  engraved  and  printed  after  the 
similitude  of  an  obligation  issued  under  the  authority  of  the  United  States,  with  intent 
to  sell  or  otherwise  use  the  same.  The  alleged  fraudulent  instrument,  though  in  the 
similitude  of  a  United  States  bond,  was  not,  nor  did  it  purport  to  be,  executed  or  signed. 
J7e2d,  that  the  words  of  the  statute, "  any  obligation  or  other  security,"  mean  an  exe* 
cuted  instrument,  or  one  which  on  its  face  purports  to  be  executed,  and  it  appearing 
that  the  alleged  fraudulent  obligation  or  security  is  not  an  obligation  or  security  at  all, 
within  the  meaning  of  the  statute,  a  conviction  can  not  be  sustained,  though  the  papei^ 
In  its  body  and  general  form,  be  made  after  the  similitude  of  a  United  Statea  bond. 

O,  W.  Hateltony  for  the  United  States. 

N.  S,  Murphey^  for  defendants. 

Dteb,  D.  J.  The  defendants  have  been  oonvloted,  under  section 
5730  of  the  Revised  Statutes,  of  the  offense  of  having  in  their  posses- 
sion an  obligation  engraved  and  printed  after  the  similitude  of  an  obli- 
gation issued  under  the  authority  of  the  United  States,  with  intent  to 
sell  or  otherwise  use  the  same.  A  motion  for  a  new  trial  has  been  ar- 
gued and  is  now  to  be  decided.  It  was  shown  on  the  trial,  by  the  tes- 
timony of  a  bank  expert,  that  the  instrument  which  the  defendants  had 
in  their  possession  and  attempted  to  exchange  for  money  resembles  in 
color,  style  of  printing  and  engraving,  and  in  general  appearance  a 
5-20  government  bond.  The  same  witness  testifies  that  in  form  and 
size  it  differs  from  a  genuine  government  bond,  and,  in  fact,  examina- 
tion of  the  instrument  shows  that  it  purports  to  be,  not  an  obligation  of 
the  United  States,  but  an  obligation  of  the  United  States  Silver  Mining 
Company,  of  Denver  City,  Colorado,  by  which  that  company  acknowl- 
edges itself  to  be  indebted  to  the  bearer  in  the  sum  of  $1,000,  payable 
at  the  American  Exchange  National  Bank,  in  the  city  of  New  York, 
March  1,  1890,  with  interest  at  7  per  cent.  On  the  face  of  the  instra- 
ment is  printed  in  large  gilt  letters  the  word  ^'  Gold,"  and  interest 
coupons,  payable  semi-annually,  are  annexed.  At  the  foot  of  the  bond 
and  of  each  coupon  are  printed  the  words  "  Prest."  and  **  Secy.,"  with 
spaces  left  before  each  of  those  words  for  signatures ;  bat  no  signatnres 
are  written  or  printed  in  the  spaces  thus  left  for  the  purpose,  so  that  on 
the  face  of  the  paper  it  appears  to  be  an  unexecuted  instrument. 
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On  the  trial  the  court  held  that  to  constitute  the  offense  declared  in 
the  statute  referred  to,  it  was  not  essential  that  the  fraudulent  or  ficti- 
tittoas  obligation  should  in  terms  purport  to  be  an  obligation  of  the 
United  States.  And  foUovfing  the  ruling,  as  here  produced  in  manu- 
script, of  Judge  Caldwell,  of  the  eastern  District  of  Arkansas,  in 
United  States  v.  Wilson^  understood  to  be  unreported,  the  court  charged 
the  jury  that ''  to  constitute  an  offense  under  the  statute  it  is  not  neces- 
sary that  the  similitude  between  the  false  and  the  true  security  should 
be  such  as  to  deceive  experts,  bank  officers,  or  cautious  men.  It  is 
sofflcient  if  the  alleged  fraudulent  bond  bears  such  a  likeness  or  resem- 
blance  to  any  of  the  genuine  bonds  of  the  United  States  as  to  be  calcu- 
lated to  deceive  an  honest,  sensible,  and  unsuspecting  man,  of  ordinary 
observation  and  care,  dealing  with  a  man  supposed  to  be  honest.  If  it 
does,  then  the  similitude  required  by  law  to  make  out  the  offense 
exists/' 

The  court  further  charged  the  jury  that  where  the  similitude  is  of  the 
diaracter  stated,  the  offense  is  not  disproved  by  showing  that  the  alleged 
fraudulent  bond  bears  no  signature,  or  that  careful  examination  discloses 
tiiat  it  does  not  purport  to  be  a  bond  of  the  United  States,  but  that  on 
the  contrary  it  purports  to  be  a  bond  issued  by  some  mining  company. 
There  was  clearly  no  error  in  holding  that  to  constitute  the  offense  it 
is  not  essential  that  the  fraudulent  bond  or  instrument  should  on  its  face 
purport  to  be  an  obligation  of  the  United  States.     The  language  of  the 
cianse  in  section  5430,  upon  which  the  indictment  is  based,  is  that 
every  person  ^'  who  has  in  his  possession  or  custody,   except  under 
authority  from  the  secretary  of  the  treasury  or  other  proper  officer,  any 
obligation  or  other  security  engraved  and  printed  after  the  similitude 
of  any  obligation  or  other  security  issued  under  the  authority  of  the 
United  States,  with  intent  to  sell  or  otherwise  use  the  same,"  shall  be 
ponished,  etc.    The  object  of  this  statute  evidently  was  to  make  it  un- 
lawful for  any  person  to  have  in  his  possession  without  proper  author- 
i^,  and  with  intent  to  sell  or  otherwise  use  the  same,  any  obligation  or 
security,  whether  purporting  to  be,  but  not,  in  fact,  issued  under  the 
authority  of  the  United  States,  or  purporting  to  be,  or,  in  fact,  made  or 
iasaed  by  any  individual  or  any  public  or  private  corporation,  engraved 
and  printed  after  the  similitude  of  a  genuine  obligation  or  security  of  the 
United  States.     No  other  construction  of  the  statute  is  consistent  with 
its  language  and  evident  meaning. 

The  serious  question  involved  in  the  case  at  bar  is,  must  not  the  in- 
strament  claimed  to  be  made  after  the  similitude  of  a  government  obli- 
gation or  security,  be,  in  fact,  or  purport  to  be,  an  executed  obligation 
or  security,  to  make  a  case  within  the  statute?    Of  course,  the  defend- 
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ants  can  not  be  prosecuted  in  this  court  on  the  ground  that  they  are 
confidence  men,  or  that  they  have  attempted  to  perpetrate  a  fraud. 
Their  prosecution  must  proceed  wholly  under  this  statute^  and  their 
conviction  must  rest  wholly  upon  the  proof  of  the  charge  that  they  un- 
lawfully had  in  their  possession  an  obligation  made  after  the  similitude 
of  an  obligation  of  the  United  States.  As  we  have  seen,  the  words  of 
the  statute  are  that  every  person  who  has  in  his  possession  ^'  any  obli- 
gation or  other  security,"  etc.  The  words  "  obligation  or  other  secu- 
rity," as  here  used,  seem  clearly  to  imply  an  executed  instrument,  or 
at  least  one  which  on  its  face  purports  to  be  executed  by  somebody. 
In  the  case  in  hand,  the  false  or  bogu^  bond  bears  no  signatures  what- 
ever. It  is  a  mere  blank  so  far  as  signatures  or  execution  are  con- 
cerned. Can  it,  then,  be  said  to  be  an  obligation  or  security,  or  to  be 
even  a  pretended  obligation  or  security?  True,  it  is  a  paper  made 
after  the  similitude  of  a  United  States  bond,  but  it  is  unexecuted, 
unsigned  by  anybody;  in  that  regard,  as  just  observed,  it  is  a 
blank,  and  there  is  not  on  its  face  even  a  pretense  of  execution  by 
any  person  or  corporation.  The  statute  was  aimed  at  the  issue  or  exe- 
cution, whether  real  or  pretended,  of  obligations  or  securities  made 
after  the  similitude  of  the  obligations  or  securities  of  the  United  States ; 
and  I  am  constrained  to  believe  that  what  is  meant  by  the  language  of 
the  section  referred  to,  is  an  instrument  that  is  either  in  fact  executed 
or  purported  to  be  executed  by  somebody.  Otherwise,  it  is  not  and 
does  not  purport  to  be  an  obligation. 

Very  forcible  argument  was  made  by  the  learned  district>attomey 
that  the  instrument  in  question,  though  bearing  no  signatures,  may  be 
as  effectually  used  for  the  purposes  of  deception  and  fraud  as  in  case 
it  purported  to  be  executed  or  signed.  This  may  be  so ;  but,  after  all, 
the  court  can  not  supply  omissions  in  the  statute,  but  must  accept  and 
construe  the  statute  as  we  find  it ;  and  if  the  case  in  hand  does  not 
come  within  the  letter  and  meaning  of  the  statute,  it  is  the  duty  of 
the  court  so  to  decide.  The  instrument  in  evidence  is  not  an  obligap 
tion  or  other  security,  and  does  not  purport  to  be  such,  because  it  was 
never  executed  or  signed  by  anybody,  and  therefore  it  is  no  such  an 
instrument  as  the  statute  covers.  In  that  respect  it  is  no  more  than  a 
blank  piece  of  paper. 

It  was  also  argued  by  the  district>attomey  that  the  fact  that  the  in- 
strument in  evidence  was  not  signed  or  executed  should  be  treated  by 
the  court  as  merely  a  fact  entering  into  the  principal  question  of  simili- 
tude to  be  submitted  to  the  jury ;  and  as  the  jury  have  found  that  the 
alleged  similitude  exists,  notwithstanding  the  absence  of  such  signatures 
as  would  make  the  instrument  either  an  actual  or^ pretended  obligation^ 
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the  court  can  not  disturb  the  verdict.     In  other  words,  the  contention 
is  that  the  non-execution  of  the  instrument  or  paper  is  merely  a  fact 
bearing  upon  the  question  of  similitude,  and  that  it  is  the  province  of 
the  jury  alone  to  say,  in  the  light  of  all  the  facts,  whether  the  alleged 
similitado  exists  or  not.    This  was  the  view  to  which  the  court  was  in- 
clined when  the  question  first  arose ;  and  in  support  of  the  proposition 
thus  stated,  counsel  have  cited  United  States  v.  M<yrrow^    That  case, 
however,  only  holds  that  in  a  case  of  forged  coins  the  question  of  resem- 
blance or  similitude  is  one  for  the  jury,  and  this  no  one  will  dispute. 
But  when  a  statute,  as  in  the  present  case,  declares,  in  effect,  that  the  false 
mstnunent  must  be  an  obligation  or  security,  it  can  not  be  that  because 
tiie  question  of  similitude  is  one  for  the  jury,  the  court  is  not  to  determine 
whether  the  case  made  is  within  the  statute.     Whether  the  instrument 
is  an  obligation  or  not  is  a  question  as  to  its  legal  effect.    That  is  a 
question  for  the  court,  and  if  it  is  apparent  that  the  alleged  fraudulent 
obligation  or  security  is  not  an  obligation  or  security  at  all  within  the 
meaning  of  the  statute,  it  must  f  oUow  that  a  conviction  can  not  be 
eostained,  although  the  jury  have  determined  that  the  paper  in  evi* 
denoe,  in  its  body,  and  general  form  and  style,  is  made  after  the  simil- 
itode  of  a  United  States  bond. 

The  case  of  People  v.  Ah  8am^^  was  referred  to  on  the  argument, 
but  it  is  inapplicable  to  the  case  at  bar.  In  that  case  the  defendant  was 
indicted  for  having  in  his  possession  blank  and  unfinished  bank  bills, 
in  the  form  and  similitude  of  a  bill  for  the  payment  of  money,  with 
intent  to  fill  up  and  complete  the  same ;  and  the  statute  under  which 
tiiie  indictment  was  found  declared  it  to  be  an  offense  to  have  in  pos- 
session blanks  having  the  form  or  similitude  of  bills  for  the  payment 
of  money,  etc. 

On  the  whole,  my  opinion  is  that  the  conviction  of  the  defendants 
can  not  be  sustain^.  They  undoubtedly  attempted  to  commit  a  gross 
frand ;  but  the  statutory  offense,  of  which  this  court  has  jurisdiction, 
is  not  established.  The  difiSculty  in  the  way  of  maintaining  a  convic- 
tion is  attributable  to  a  defect  in  the  statute,  and  that  defect  Congress 
alone  can  remedy. 

Motion  for  a  new  triai  grcmted. 

^  i  Wash.  C.  0. 738-  *  41  Cal.  6i5. 
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ISSUING  MONEY— OBLIGATIONS  PAYABLE  IN  GOODS. 

United  States  v.  Van  Auken. 

[6  Otto,  867.] 

In  the  Supreme  Court  of  the  United  States^  1877, 

It  ianot  within  the  United  States  etatnte  prohibiting  the  issae  by  private  persons  of 
obligations  for  a  less  Bum  than  ene  dollar  to  l>e  used  as  money,  to  issue  and  oiroolate 
snoh  obligations  payable  on  their  face  in  goods. 

Mr.  Justice  Sway^^  delivered  the  opinion  of  the  court. 

The  act  of  Congress  of  July  17,  1862,^  declares  that  "  no  private  cor- 
poration, banking  association,  firm,  or  individual  shall  make,  issue,  cir- 
culate, or  pay  out  any  note,  check,  memorandum,  token,  or  other 
obligation,  for  a  less  sum  than  one  dollar,  intended  to  circulate  as 
money,  or  to  be  received  or  used  in  lieu  of  lawful  money  of  the  United 
States,"  and  denounces  as  a  penalty  for  the  offense  fine  or  imprison- 
ment, or  both. 

Van  Auken  was  indicted  under  this  act  for  circulating  the  *^  obliga- 
tions "  of  the  Bangor  Furnace  Company,  a  corporation  created  by  and 
under  the  laws  of  the  State  of  Michigan,  which  obligations  are  alleged 
to  be  in  hcBc  verba :  — 

''  Bangor,  Mich.,  Aug.  15, 1874. 

''The  Bangor  Furnace  Company  will  pay  the  bearer,  on  demand, 
fifty  cents,  in  goods,  at  their  store,  in  Bangor,  Mich. 

(Signed)  "  A.  B.  Hough,  Pres. 

''  Chas.  D.  Rhodeb,  2Ve<»." 

*'  Each  of  which  said  obligations  was  for  a  less  sum  than  one  dollar, 
and  was  intended  by  the  said  Aaron  Van  Auken  to  circulate  as  money, 
and  to  be  received  in  lieu  of  lawful  money  of  the  United  States,  con- 
trary," etc. 

Van  Auken  demurred  to  the  indictment.  The  opinions  of  the  judges 
of  the  Circuit  Court  were  divided  and  opposed  upon  two  questions, 
which  were  thereupon  certified  to  this  court  for  final  determination:  — 

1.  Whether  the  obligation  set  forth  in  the  indictment  is  within  any 
valid  statute  of  the  United  States. 

2.  Whether  the  statute  under  which  the  indictment  was  found  is  con- 
stitutional. 

The  solution  of  the  first  question  depends  upon  the  construction  to  be 
given  to  the  words  '*  for  a  less  sum  than  one  dollar."  The  object  ot 
the  provision  was  obviously  to  secure,  as  far  as  possible,  the  field  fOr 

1  Seo.  2  (12  Stat.  698;  Bey.  Stat  711,  sec.  3588). 
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the  circalation  of  stamps,  as  provided  in  the  preceding  section,  withont 
competition  from  any  quarter.  This  currency  was  superseded  by  the 
fnctiduJ  notes  authorized  to  be  issued  by  the  act  of  March  8,  1863.^ 
Small  notes  payable  in  any  specific  articles,  if  issued,  could  have  only  a 
neighborhood  circalation,  and  but  a  limited  one  there.  It  could  be  but 
little  in  the  way  of  the  stamps  or  small  notes  issued  for  the  purposes  of 
drcolating  change  by  the  United  States.  Congress  could,  therefore, 
have  had  little  or  no  motive  to  interfere  with  respect  to  the  former. 
Tliis  must  be  borne  in  mind  in  the  examination  of  the  question  in  hand. 

A  dollar  is  the  unit  of  our  currency.  It  always  means  money,  or 
what  is  regarded  as  money.  In  this  case,  the  statute  makes  it  the 
standard  of  measure  with  reference  to  the  forbidden  notes  and  obliga- 
tions. If  one  of  them  be  for  a  larger  '^  sum  than  one  dollar,''  it  is  not 
within  the  prohibition,  and  is  not  affected  by  the  law.  It  is  a  fair,  if 
not  a  necessary,  inference,  that  the  standard  of  measurement  named 
was  intended  to  be  applied  only  to  things  ejusdem  generis;  in  other 
words,  to  notes  for  money,  and  to  nothing  else. 

It  is  certainly  inapplicable  to  any  thing  not  measurable  by  the 
pecnniary  standard.  It  could  not  be  applied  where  the  measurement 
wtt  to  be,  ea;  gratia^  by  the  pound,  the  gallon,  the  yard,  or  any  other 
standard  than  money.  This  view  is  supported  by  the  statutory  require- 
ment that  the  forbidden  thing  must  be  **  intended  to  circulate  as  money, 
or  to  be  received  or  used  in  lieu  of  the  lawful  money  of  the  United 
States."  One  of  the  lexical  definitions  of  the  word  ''sum,"  and  the 
sense  in  which  it  is  most  conunonly  used  is  ''money."  "Sum.  (2.) 
A  quantity  of  money  or  currency ;  any  amount  indefinitely,  •as  a  sum  of 
money,  a  small  sum,  or  a  large  sum."^  "For  a  less  sum  than  one 
dollar  "  means  exactly  the  same  thing  as  for  a  less  sum  of  money  than 
one  dollar.  In  the  former  case  there  is  an  ellipsis.  In  the  latter,  it  is 
snpplied*  The  implication  where  the  omission  occurs  is  as  clear  and 
effectual  as  the  expression  where  the  latter  is  added.  The  grammatical 
construction  and  the  obvious  meaning  are  the  same.  The  statute  makes 
the  offense  to  consist  of  two  ingredients :  1.  The  token  or  obligation 
must  be  for  a  less  simi  than  a  dollar.  2.  It  must  be  intended  to  circu- 
late as  money,  or  in  lieu  of  the  money  of  the  United  States.  Here  the 
note  is  for  "  goods,"  to  be  paid  at  the  store  of  the  Furnace  Company. 
It  is  not  payable  in  money,  but  in  goods,  and  in  goods  only.  No 
money  could  be  demanded  upon  it.  It  is  not  solvable  in  that  medium.^ 
The  sum  of  "  fifty  cents  "  is  named,  but  merely  as  the  limit  of  the  value 
in  goods  demandable  and  to  be  paid  upon  the  presentment  o^  the 
note.    Its   mention  was  for  no  other  purpose,  and  has  no  other  effect. 

1  Mc  i  (12  Stat.  7U).  8  Watson  v.  MoNalry,  1  Bibb,  860. 

sWebwDio. 
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In  the  yiew  of  the  law,  the  note  is  as  if  it  called  for  so  many  poands, 
yards,  or  qaarts  of  a  specific  article.  The  limit  of  value,  there  being 
none  other,  gave  the  holder  a  range  of  choice  as  to  the  articles  to  be 
received  in  payment,  limited  only  by  the  contents  of  the  store. 

But  it  is  said  the  indictment  avers  that  the  note  was  intended  to  cir- 
culate as  money,  and  that  the  demurrer  admits  the  truth  of  the  aver- 
ment. 

To  this  there  are  two  answers :  — 

1.  The  demurrer  admits  only  what  is  well  pleaded. 

2.  The  offense,  as  we  have  shown,  consists  of  two  elements:  the 
thing  circulated  and  the  intent  of  the  party  circulating  it. 

The  demurrer,  at  most,  admits  only  the  latter.  As  to  the  former, 
the  judgment  of  the  court  is  left  unfettered,  just  as  if  the  question 
before  us  had  been  raised  by  a  motion  to  quash,  instead  of  a  demurrer. 

The  first  question  certified  must  be  answered  in  the  negative.  The 
second  one  it  is,  therefore,  unnecessary  to  consider. 

Mr.  Justice  Miller  dissented. 


DENIAL  OF  CIVIL  HIQHTS— PERSONS  MUST  BE  CITIZENS. 

United  States  v.  Taylor. 

[9  Biss.  492.] 

In  the  United  States  OircuU  CauH,  lUinoia.  1880. 

The  Civil  Bisrhts  Laws  Protect  only  citicesB  of  the  United  States. 

Dbuhmond,  J.  The  facts  alleged  in  the  indictment  are  that  the  de* 
f endant  was  the  captain  of  the  steamboat  James  Fisk,  Junior,  plying 
on  the  Ohio  River,  between  Paducah  and  Cairo,  for  the  public  convey- 
ance of  passengers,  and  for  furnishing  meals  at  a  public  table  in  the 
cabin  of  the  steamboat  to  all  first-class  passengers;  and  that,  while  the 
boat  was  on  a  trip  between  those  ports,  and  a  certain  person  by  the 
name  of  E.  A.  McArthur,  being  a  colored  person,  was  on  board  as  a 
first-class  passenger,  he  was  denied  by  the  defendant  on  account  of  his 
color,  a  seat  at  the  table  where  the  passengers  took  their  meals. 

The  indictment  seems  to  be  sufficient  as  to  the  aUegations  for  the 
exclusion  of  the  person  of  color  from  the  table  where  other  passengers 
had  a  right  to  sit  and  obtain  their  meals.  It  is  put  simply  upon  that 
ground  ''being  a  person  of  color,"  and  so  far  may,  perhaps,  be  within 
the  meaning  of  the  civil  rights  statute.    But  the  question  is  whether  it 
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is  brought    Dy    other  necessary  allegations  within  the  terms  of  the 
statute. 

It  is  to  be  observed  that  this,  in  some  of  its  aspects,  is  a  severe  stat- 
ute m  exercising  control  over  the  business  of  men.     It  is  true  that  it 
mast  be  something  connected  with  what  is  called  a  public  business  or  a 
public  right  on  the  part  of  the  person  who  is  deprived  of  some  privilege 
bjsDother ;  but  still — take  the  case  of  steamboats — they  are  common 
carriers  of  passengers  and  freight,  yet  to  a  considerable  extent  the  own- 
ers of  steamboats  have  control  over  the  men  on  board  as  passengers, 
ind,  therefore,  this  statute  deprives  them  of  the  ordinary  control  which, 
but  for  it,  they  would  have  the  right  to  exercise.    The  Supreme  Court  of 
United  States,  however,  has  gone  so  far  upon  this  subject,  we  do  not 
feel  inclined  to  question,  as  it  is  not  necessary  in  this  case,  the  validity 
of  this  act  of  Congress,  supported  by  the  decisions  in  the  War^iouse 
and  other  cases. ^ 
The  first  section  of  this  statute  declares  that  '*  all  persons  within  the 
iorisdiction  of  the  United  States  shall  be  entitled  to  the  full  and  equal 
enjoyment  of  the  accommodations,  advantages,  facilities  and  privileges  of 
inns,  public  conveyances  on  land  or  water,  theaters,  and  other  places  of 
pablic  amusement ;  subject  only  to  the  conditions  and  limitations  estab- 
lished by  law,  and  applicable  alike  to  citizens  of  every  race  and  color, 
regardless  of  any  previous  condition  of  servitude." 

It  will  be  observed  that  the  statute  drops  the  word ''  persons,"  which 
it  has  used  in  the  first  part  of  the  section,  and  employs  the  word 
"citizens." 

The  second  section  declares  '^  that  any  person  who  shall  violate  the 
foregoing  section  by  denying  to  any  citizen,  except  for  reasons  bylaw 
ippUcable  to  citizens  of  every  race  and  color,  and  regardless  of  any  pre- 
TioQs  condition  of  servitude,  the  full  enjoyment  of  the  accommoda- 
tions, advantages,  facilities,  or  privileges  in  said  section  enumerated," 
shall  forfeit  and  pay,  etc.  (declaring  the  penalty). 

Now  it  would  seem  there  was  a  change  of  words  for  a  reason,  and 
therefore  we  think  we  must  construe  the  second  section,  which  imposes 
the  penalty,  so  as  to  apply  it  to  the  denial  by  any  person  of  a  right  be- 
loQging  to  a  citizen  of  the  United  States,  and  not  to  one  who  may  be  a 
foreigner  and  not  naturalized.  It  reads:  ^'Any  person  who  shall  vio- 
letethe  foregoing  section  by  denying  to  any  citizen,  except  for  reasons 
by  law  applicable  to  citizens  of  every  race  and  color,"  etc.,  this 
right 

Bat  there  is  no  allegation,  in  this  indictment,  of  the  citizenship  of  the 
person  who  is  deprived  of  this  right,.  E.  A.  McArthur.     It  is  said  in 

1  Mnnn  v.  lUinois,  94  U.  S.  118;  Mann  «.  People,  69  Ul.  80. 
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fact,  though  of  course  that  is  outside  of  the  indictment,  that  this  person 
to  whom  the  right  is  alleged  to  have  been  denied  was  not  a  citizen,  or 
there  was  a  question  whether  he  was  or  was  not  a  citizen  of  the  United 
States.  It  will  be  recollected  that  the  fourteenth  amendment  to  the  Con- 
stitution declares  that  all  persons  bom  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States. 

So  that,  we  think,  that  as  this  is  a  penal  statute,  operating  upon  the 
business  of  the  country  and  exercising  a  control  over  the  management 
of  business  by  steamboatmen,  theatermen,  and  men  who  exercise  any 
employment  which  is  qiAoai-pubMo  in  its  character,  we  ought  to  construe 
it  strictly,  and  we  therefore  hold  that,  as  there  is  no  all^ation  as  to 
the  citizenship  of  McArthur,  the  case  does  not  come  within  the  statute, 
and  the  indictment  must  be  quashed. 


UNLAWFULLY  PUBCHASING  SOLDIEB'S  ABACS  —  STOLEN  ABBCS. 

United  States  v.  Bbown. 

[1  Mason,  151.  J 
In  the  United  States  Circuit  Court j  MaseachueettSf  1816. 

An  IndlotinMit  for  TTnlawftdly  pvrchaiiiig  »  soldiei's  arms  wlU  not  Ue  where  the  tfiiii 
had  been  stolen  by  the  soldier. 

Indictment  against  the  defendant  for  purchasing  a  soldier's  arms, 
against  the  act  of  16th  of  March,  1802.^ 

Upon  the  trial,  the  evidence  was,  that  the  defendant  purchased  a 
musket  from  a  soldier,  knowing  him  to  be  such,  and  that  the  soldier 
claimed  the  arms  as  his  own.  But  it  also  appeared,  that  the  musket 
was  not  lawfully  in  the  possession  of  the  soldier,  but  had  been  stolen 
by  him. 

Stobt,  J.  The  act  of  Congress  declares,  that  every  person,  who 
shall  purchase  from  a  soldier  his  arms,  uniform,  clothing,  or  any  part 
thereof,  shall,  on  conviction,  be  liable  to  a  limited  fine  or  imprisonment, 
at  the  discretion  of  the  court  having  cognizance  of  the  offense.  To 
bring  the  case  within  the  statute,  it  is  not  necessary  that  the  arms 
should  be  strictly  the  absolute  property  of  the  soldier ;  for  then  the 
act  would  have  no  effect,  as  the  arms  used  by  the  soldiers  in  the  pah- 
lie  service  belong  to  the  United  States.    It  is  sufficient,  if  the  soldier 

1  ch.  9,  sec  19. 
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have  a  special  property  therein  by  a  bailment  in  the  course  of  the 
service ;  or  have  a  lawf  ol  possession,  using  them  as  his  own  in  the  duties 
of  the  service.  But  if  his  possession  be  unlawful,  or  obtained  by  larceny, 
the  arms  are  not  in  the  sense  of  the  act,  '*  his  arms.''  It  may  be  a 
blot  in  the  act  (and  unfortunately  there  are  many  blots  in  our  criminal 
code)  but  it  is  competent  only  for  the  Legislature  to  cure  the  defect. 


UNIAWTULLY  TAEINO  SOLDIER'S  CLOTHINQ— INMATE  OF  NATIONAL 

HOME. 

United  States  v*  Mubphy 

[9  Fed.  Bep.  26.] 
h  Oe  UnUed  States  OircuU  Owrt,  Western  District  of  Ohio,  1881. 

bkbiff  Otothlnff  from  an  tamate  of  a  National  ICUltary  Home,  is  not  taking  it  from  a 
penoB  "  in  tiie  military  Boryice." 

Swutg,  J.     The  indictment  is  drawn  under  section  5439  of  the  Revised 
Statutes.    The  two  counts,  differing  somewhat  in  form,  charge  that 
file  defendant  has  applied  to  his  own  use  an  overcoat  which  had  been 
laBued  to  an  inmate  of  the  National  Military  Home  at  Dayton,  to  be 
Qsed  by  him  for  the  military  service  of  the  United  States.    A  demurrer 
to  tins  indictment  raises  the  question  whether  clothing  so  issued  to 
inmates  of  that  institution,  is  within  the  prohibition  of  that  section. 
Hie    preceding    section^  prohibits  the   purchase   of  clothing,  etc., 
from  any  soldier  or  other  person  called  into  or  employed  in  the  military 
service  of  the  United  States,  such  soldier  or  person  not  having  the  law- 
ful right   to  sell  the  same.    This  section^  then  prohibits    any  per- 
son from  knowingly  applying  to  his  own  use  any  clothing  or  other  prop- 
erty of  the  United  States,  furnished  or  to  be  used  for  the  military  ser- 
vice.   Under  section  5438,  the  clothing  must  be  purchased  from  a 
person  "  in  the  military  service  ;**  under  section  5439,  it  must  be  cloth- 
ing or  other  property  of  the  United  States,  ''  furnished  or  to  be  used 
for  the  military  service.''    The  indictment,  it  is  true,  charges  in  one 
ooont  that  the  overcoat  in  question  was  *^  furnished  for  the  military 
senice,*'  and  in  the  other  that  it  was  ^^to  be  used  for  the  military 
lerTice,''  but  in  each  it  appears  it  had  been  issued  to  an  inmate  of  the 
Home. 

lsoo.0188.  S  800.6489. 
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It  was  claimed  in  ailment  on  behalf  of  the  goyemment  that  these 
military  homes  are  a  part  of  the  military  establishment,  and  clothing 
issued  to  the  inmates  is  furnished  and  used  for  the  military  service.  It 
is  clear  that  the  inmates  of  these  homes  are  not  in  the  military  service. 
It  is  not  claimed  that  section  5438  applies  to  the  purchase  of  clothing 
from  them ;  nor  do  I  think  that  the  clothing  issued  to  them  is  used  in 
the  military  service  of  the  United  States. 

Congress  could  probably  prohibit  the  purchase  of  clothing  from  these 
inmates,  and  punish  any  one  applying  to  it  other  purposes  than  that 
for  which  it  is  issued ;  but  the  law  in  force  does  not  apply  to  it,  and  the 
demurrer  must  be  sustained. 


enticinq  ssaicbn  to  desert  -^  who  punishable. 
United  Stateh  v.  Thompson. 

[2  Spragae,  108.] 
In  the  United  States  District  Court,  MassachwetSy  1864. 

tTnder  the  Aot  of  Oonffress  of  1855,i  making  the  enttdng  a  seaman  who  has  regiilail7en> 
listed,  to  desert,  an  offense,  a  seaman  who  has  passed  the  examination  at  the  nsval 
rendesvons  merely,  and  has  not  been  examined  and  passed  on  the  receiving  ship,  is  not 
enlisted.. 

The  defendant  was  indicted  for  enticing  one  Joseph  Lovett,  a  sea- 
man in  the  navy,  to  desert.  The  indictment  was  found  under  the  act 
of  Congress,  March  2,  1855,^  which  provides  that  *'  any  person  who 
shall  entice  any  seaman,  ordinary  seaman,  landsman  or  boy,  who  may 
have  enlisted  into  the  naval  service  of  the  United  States,  to  desert 
therefrom,"  shall,  upon  conviction  thereof,  be  punished  by  fine  or  im« 
prisonment. 

At  the  trial,  the  evidence  showed  that  Lovett,  who  had  previously 
been  in  the  navy,  and  whose  term  of  service  had  expired,  came  to  the 
United  States  naval  rendezvous  in  Boston,  to  re- enlist,  and  passed 
through  all  the  necessary  steps  there  on  the  1st  of  October,  1863.  He 
was  examined  and  passed  by  the  surgeon,  and  his  descr^tive  and 
transcriptive  lists  made  out  and  given  to  the  commanding  officer  of  the 
rendezvous.  He  took  the  oath  required  by  the  act  of  Congress  of 
July  2,  1862,3  signed  the  naval  shipping  articles,  which  state  among 

1  cb.  136.  sec.  11.  s  oh.  128, 19  U.  8.,  Stats,  at  Large  60 

>  oh.  136,  sec.  11, 10  U.  S.  Stats,  at  Large 
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(,  his  "  term  of  enlistment."  and  ''  date  of  enlistment,"  and  re- 
ceived the  following  orders  to  go  on  board  the  receiying  ship,  and  for 
his  advance :  — 

Untfed. States  Naval  Rendezvous,  ) 
Boston,  Oct.  1,  1864.  J 

Sib:  Please  receive  on  board  Joseph  Lovett,  enlisted  to-day  by  me, 
for  the  general  service,  for  three  years  as  seaman,  monthly  pay  is 
twenty  dollars.     Honorable  discharge. 

(Signed)  Saml.  R.  Enox,  Becruiting  Officer* 

To  the  Commanding  Officer  of  Beceiving  Ship. 


United  States  Naval  Rendezvous, 
Boston,  Oct.  1,  1864. 


I 


There  is  dae  to  Joseph  Lovett,  seaman,  sixty  dollars  advance  and  one 
himdred  dollars  bounty,  payable  by  the  paymaster  of  the  receiving  ship 
on  his  delivery  on  board  ship  in  good  order  and  time.  The  debt  of 
seeonty  is  to  be  paid  from  the  advance. 

(Signed)  Saicl.  R.  Knox,  Becruiting  Officer, 

And  every  thing  necessary  to  his  enlistment,  so  far  as  the  officer  in 

1       ehaige  of  recruiting  at  the  naval  rendezvous  was  concerned,  was  com- 

/       jdetely  performed  according  to  the  Instructions  of  the  Navy  Depart- 

i       meBt,  which  were  introduced  and  read  at  the  trial. 

E  Lovett  went  to  the  ship ;  but  when  he  reached  it,  was*so  intoxicated 

fliat  the  commanding  officer,  in  pursuance  of  the  eleventh  section  of 

fidd  instructions,  declined  to  receive  him  until  he  became  sober.    Lovett 

then  left  the  ship,  saying  he  would  report  in  the  morning.     Before  the 

morning,  the  defendant  saw  him,  and  induced  him,  by  representations 

18  to  the  general  bounty  he  would  receive  on  enlisting  into  the  army, 

not  to  return  to  the  vessel,  but  to  enlist  in  the  army. 

Upon  this  state  of  facts,  the  defendant  contended  that  Lovett  had 
not,  at  fJie  time  when  the  alleged  enticement  took  place,  enlisted  into 
the  naval  service,  and  was  not  then  a  seaman  in  the  navy ;  that  the  con- 
tract of  enlistment  was  not  complete,  and  Lovett  not  enlisted  until  he 
had  been  examined  by  the  surgeon  on  board  the  receiving  ship,  accepted 
there,  and  his  name  entered  on  the  books  of  the  ship. 

It  was  argued  for  the  government  that  the  enlistment  was  perfected, 

and  the  contract  complete  at  the  rendezvous ;  but  that  the  Navy  De- 

j        psrtment  reserved  the  right  to  discharge  any  enlisted  man  who,  on  being 

received  on  board  ship,  and  examined  there,  did  not  appear  physically 

strong  enough  for  his  work. 

It  was  shown  in  evidence,  that  no  recruit  coming  from  any  naval 
rendezvous,  and  who  had  passed  through  all  the  forms  there,  was  ever 
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allowed  his  advance,  or  any  pay,  or  had  his  name  recorded  on  the  pay- 
master's books,  until  he  had  passed  the  surgeon  on  board  the  receiving 
ship. 

SPBAauE,  J.  The  defendant  is  indicted  for  enticing  one  Lovett,  an 
enlisted  seaman  in  the  navy,  to  desert.  The  defendant  objects  that 
Lovett  was  not  enlisted,  and  that  is  the  question  I  have  to  decide. 

Enlistment  must  be  deemed  to  be  a  contract  between  the  party  and 
the  government.  The  evidence  in  this  case,  and  the  regulations  of  the 
department,  show  that  certain  acts  are  all  to  be  done  at  the  naval  ren- 
dezvous, an  examination  to  be  had,  a  paper  to  be  signed,  a  document  to 
be  received,  and  the  recruit  is  then  to  go  to  the  receiving  ship.  There 
another  ordeal  is  to  he  passed,  and  further  proceedings  had. 

In  this  case  the  person  desiring  to  enlist  passed  the  rendezvous  and 
presented  himself  at  the  receiving  ship  so  intoxicated  that  the  officers 
would  have  nothing  to  do  with  him ;  and  at  this  stage  of  the  proceed- 
ings the  enticing,  if  any,  took  place.  The  regulations  provide  that  the 
name  of  the  recruit  shall  not  be  entered  upon  the  books  of  the  receiving 
ship,  or  his  advance  paid  him,  until,  after  an  examination  by  the  com- 
mander of  the  ship  and  his  medical  officer,  he  shall  be  found  fit  for 
service ;  and  that  then,  and  not  till  then,  he  shall  be  entitled  to,  and  re- 
ceive  his  advance.  He  is  not  received  as  a  seaman  until  then,  he  is  not 
entitled  to  anything  till  then.  The  papers  received  from  the  officer  in 
command  of  the  rendezvous,  do  not  entitle  him  to  get  his  advance,  un- 
less he  has  parsed  the  surgeon  on  board  the  receiving  ship.  They  are 
merely  documents  to  enable  the  recruit  to  pass  the  next  stage  in  the 
proceedings ;  but  he  is  not  entitled  to  anything  on  that  alone. 

Now  if  the  seaman,  on  signing  the  papers  and  passing  the  rendezvous, 
was  not  entitled  to  anything,  then  the  contract  of  service  on  the  one 
hand  and  pay  on  the  other,  had  not  been  completed ;  the  seaman  had 
not  enlisted,  and  so  was  not  a  deserter. 

A  verdict  of  acquittal  was  accordingly  taken,  in  conformity  with  this 
opinion. 


unlawfully  retainino  pension  money  —  retention  afteb 
receipt  does  not  create  new  offense. 

United  States  v.  Bennei^. 

[12  Blatchf .  845.] 
In  the  United  States  Circuit  Court,  New  Tark* 

1.  The  OSemme  of  UnlawAUly  Betainixur  Pension  Honey  is  complete  at  the  tiiD«  <>' 
reception  and  refusal  to  pay  over.  The  subsequent  retention  does  not  orsate  a  &«' 
offense. 
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%.  Whflre  a  statute  im  intended  to  emlnraoe  the  whole  Bobject>matter  of  preylons  stat- 
mtes,  it  operatee  as  a  repeal  of  the  former  acts  and  annuls  those  not  found  in  the  new 
act. 

HxTirr,  J.  The  defendant  was  indicted  in  the  district  court  in  No- 
▼ember,  1873.  It  was  charged  in  the  first  count  of  the  indictment  that, 
as  the  i^ent  of  Ellen  Mack,  a  pensioner,  on  the  23d  of  September, 
1872,  he  received  from  the  United  States  officer  appointed  to  pay  pen- 
sions the  sum  of  $765.40  due  to  said  pensioner,  and  that  he  then  and 
&ere  wrongfully  withheld  from  said  pensioner  $405.33  of  such  money, 
contrary  to  the  form  of  the  statute,  etc.  The  second  count  was  the 
same  as  the  first.  The  third  count  contaiued  the  same  aUegations  as 
the  first,  as  to  receiving  the  money  on  the  23d  of  September,  1872, 
hut  charged  that  the  sum  mentioned  was  wrongfully  withheld  on  the 
31st  of  March,  1873.  The  jury  found  the  defendant  guilty  on  the  first 
three  counts  of  the  indictment,  and  found  him  not  guilty  as  to  certain 
other  counts,  to  which  it  will  not  be  necessary  further  to  refer.  The 
defendant  now  insists  that  at  the  time  of  the  alleged  commission  of  the 
dleuse  of  withholding  pension  money,  to  wit,  September  23,  1872, 
rach  withholding  was  not  an  offense  under  the  statutes  of  the  United 
States.  This  offense,  it  is  said,  was  created  by  the  statute  of  July  14, 
1862,^  and  by  the  statute  of  July  4,  1864.^  The  provisions  of  these 
statutes,  it  is  argued,  were  repealed  by  the  act  of  July  8,  1870,^  and 
were  not  in  force  at  the  time  specified  in  the  first  two  counts,  viz.,  Sep- 
tember 23,  1872. 

The  statutes  referred  to  are  as  follows :  By  section  6  of  the  act  of 
1862  it  was  enacted  that  the  fees  of  agents  and  attorneys,  in  obtaining 
pensions  for  those  entitled  to  pension  money  under  that  act,  should  not 
exceed  certain  rates  therein  specified.    By  section  7,  it  was  enacted 
that  any  agent  or  attorney  who  should  demand  or  receive  any  greater 
compensation  for  any  services  under  that  act  than  was  thus  specified, 
"  or  who  shall  wrongfully  withhold  from  a  pensioner,  or  other  claimant, 
the  whole  or  any  part,  of  the  pension  or  claim  allowed  and  due  such 
pensioner  or  claimant,''  should  be  guilty  of  a  high  misdemeanor,  to  be 
piuiished  by  a  fine  not  exceeding  $300,  or  by  imprisonment  not  exceed- 
ing two  years,  or  by  both  such  fine  and  imprisonment.    By  section  12  of 
the  act  of  1864  a  different  tariff  of  fees  is  prescribed,  and  the  sixth  and 
seventh  sections  of  the  act  of  1862  (above  set  forth)  are  declared  to  be 
repealed.     By  section  13  of  the  act  of  1864,  it  is  provided  that  any 

agent  or  attorney  '*  who  shall  demand  or  receive  any  greater  compensa- 
tion for  his  services  under  this  act  than  is  prescribed  in  the  preceding 
section    of  this   act,     *    *    *    or   shall  wrongfully  withhold  from  a 

1 13  U.  S.  Stat,  at  I^arge,  668,  sees.  6,  7.  s  16  Id,  185,  eeo.  7. 
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.  pensioner,  or  other  claimant,  the  whole,  or  any  part,  of  the  pension  or 
claim  allowed  and  due  to  such  pensioner  or  claimant,  shall  be  deemed 
guilty  of  a  high  misdemeanor,"  to  be  punished  by  '*  a  fine  not  exceed- 
ing $300,  or  by  imprisonment  not  exceeding  two  years,  or  by  both." 
By  the  act  of  July  8,  1870,^  still  another  rate  of  fees  is  prescribed  for 
agents  obtaining  pensions,  under  any  or  all  the  acts  of  Congress  on  that 
subject,  and  the  agreement  on  the  subject  of  fees  is  required  to  be  filed 
with  the  commissioner  of  pensions.  It  was  further  enacted,  in  section 
8  of  that  act,  that  any  agent  or  attorney  who  shall  receive  a  greater 
compensation  for  obtaining  a  pension  than  was  allowed  in  the  preceding 
section  should  be  deemed  guilty  of  a  misdemeanor,  to  be  punished  by 
a  fine  not  exceeding  $500,  or  by  imprisonment  not  exceeding  five  years, 
or  by  both.  This  statute  contains  nothing  upon  the  subject  of  wrong- 
fully withholding  from  a  pensioner  the  whole  or  any  part  of  the  sum 
due  and  allowed  to  him.  By  the  thirty-first  section  of  the  act  of  March 
8,  1878,'  it  is  enacted  that  any  agent  or  attorney  who  shall  receive  any 
greater  compensation  for  prosecuting  any  pension  claim  than  the  com- 
missioner of  pensions  shall  direct,  not  exceeding  $25,  ^'  or  who  shall 
wrongfully  withhold  from  a  pensioner  or  claimant  the  whole,  or  any 
part,  of  the  pension  or  claim  allowed  and  due  such  pensioner  or  claim- 
ant," shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  by  a 
fine  not  exceeding  $500,  or  by  imprisonment  not  exceeding  two  years, 
or  by  both. 

Upon  these  statutes  the  question  is  made,  whether  on  the  2dd  of 
September,  1872,  the  withholding  of  pension  money  by  an  agent  was  an 
offense  punishable  by  indictment.  The  argument  to  sustain  the  n^a- 
tive  of  this  question  is  this :  The  alleged  offense  was  created  and  made 
punishable  by  sections  6  and  7  of  the  act  of  1862  above  cited.  By  the 
express  terms  of  section  12  of  the  act  of  1864  (above  cited),  these  sec- 
tions 6  and  7  are  repealed.  The  offense,  however,  is  renewed  and  re- 
created by  section  13  of  the  last  mentioned  act,  which  provides  that  an 
agent  who  shall  receive  a  greater  compensation  for  services  under  that 
act  than  is  permitted  by  the  preceding  section,  or  who  shall  wrongfully 
withhold  from  a  claimant  or  pensioner  any  portion  of  the  sum  allowed 
and  due  to  him,  shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine 
not  exceeding  $300,  or  by  imprisonment  for  two  years,  or  both.  As- 
suming, for  the  present  purpose,  that  the  last  clause  applies  to  all  the 
pension  acts  of  the  United  States,  it  is  insisted  that  it  was  repealed  by 
the  act  of  July  8,  1870.  ^  The  substance  of  these  sections  has  been 
already  stated. 

The  statute  of  1870  intended,  apparently,  to  embrace  the  whole  sub- 

1 16  U.  S.  SUt.  at  Large,  194, 196,  aeos  7, 8.         s  16  U.  S.  SUts.  at  Laige,  194. 196,  sees.  7,  & 
s  17  U.  S.  SUt.  at  Large,  676. 
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jeci-matter  of  pension  fees,  the  excess  of  charges,  the  withholding  of 
pension  money,  and  the  liability  of  pension  agents.     It  enacted  differ- 
ent provisions,  retaining  some  of  the  previous  regulations,  omitting 
others,  and  making  contradictory  provisions  respecting  still  others.     It 
enacted  a  new  tariff  of  fees.    It  prescribed  a  different  punishment  from 
that  before  existing  for  the  offenses  retained,  and  it  omitted  one  class 
of  the  cases  which  constituted  an  offense  under  the  former  acts.    This, 
npon  principle,  o];>erates  as  a  repeal  of   the  former  act,  and  annuls 
those  portions  of  it  which  are  not  found  in  the  new  act.^    In  Bartlet  v. 
King^^  a  statute  passed  in  1754  concerning  bequests  and  donations  to 
pious  and  charitable  uses,  was  held  to  be  repealed  by  the  passage  of  an 
act,  in  1785,  upon  the  same  subject,  and  which  act  did  not  contain  the 
provisions  of  the  former  act.    In  Dash  v.  Van  Kleeck,^  the  court  say 
that  a  subsequent  statute,  making  a  different  provision  on  the  same 
subject,  is  not  to  be  construed  as  an  explanatory  act,  but  as  a  repeal  of 
the  former  act.     In  Daviess  v.  Fairbaim^*  it  is  laid  down  that,  though 
t  mheequent  statute  be  not  repugnant  in  all  its  provisions  to  a  prior  one, 
jet  if  it  is  clear  that  the  latter  was  intended  to  prescribe  the  only  rule 
wliich  should  govern  in  the  case  provided  for,  it  repeals  the  prior  one.^ 
By  the  statute  of  1864,  the  offense  of  taking  excessive  fees,  and  the 
offense  of  withholding  pension  money,  are  each  punishable  by  a  fine  not 
exceeding  $300,  or  by  imprisonment  for  two  years.    By  the  statute  of 
1870,  the  offense  of  taking  excessive  fees  may  be  punished  by  a  fine  of 
$500,  or  by  imprisonment  for  five  years.    There  is  no  other  repeal  of 
the  former  statute  as  to  the  offense  of  taking  excessive  fees  than  that 
arising  from  the  repugnancy  of  the  provisions  of  the  two  statutes.    It 
is  not  contended,  however,  that  the  former  statute  remains  in  force  as 
to  that  offense.    It  is  impossible  that  there  should  be  in  force,  at  the 
same  time,  a  statute  punishing  the  offense  of  taking  excessive  fees  by  a 
fine  not  exceeding  the  sum  of  $300,  and  an  imprisonment  not  exceeding 
two  years,  for  each  offense,  and  a  statute  punishing  the  same  offense 
by  a  fine  of  $500  and  an  imprisonment  for  five  years.    The  latter  stat« 
nte,  in  such  case,  operates  as  a  repeal  of  the  former  statute. 

I  have  said,  and  I  place  my  decision  upon  the  ground  that  the  stat- 
ute of  1870  was  intended  to  embrace  the  whole  subject-mat^r  of  the 
dntyof  pension  agents,  including  excessive  charges  and  withholding 
pension  moneys.  It  was  intended  as  a  revision  or  a  codification  of  the 
ensting  laws  on  those  subjects.    Thus,  the  act  of  1862  is  entitled  ''An 

1  Hoixis  •.  Cncker,  18  How.  4S9 ;  United          »  See,  also,  Stewart  v.  Eahn,  11  WaU.  602 ; 

BUtes  V,  Tynen,  11  WaU.  88.  United  States  v.  Tynen,  11  WaU.  9S ;  Ellis  v. 

t  IS  Kass.  087.  Paige,  1  Pick.  48;  Nichols  v.  Sqalre,  6  Pick. 
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act  to  grant  pensions/'  and  is  devoted  chiefly  to  enacting  who  shall 
have  pensions.  The  sixth  and  seventh  sections,  already  cited,  referring 
to  the  fees  of  pension  agents,  and  making  excessive  charges  of  agents, 
or  the  withholding  of  pension  money  by  agents,  a  criminal  offense,  are 
the  only  ones  referring  to  any  other  subject.  The  act  of  1864  is  en- 
titled ^'An  act  supplementary  "  to  the  act  of  1862,  and  as  might  be 
expected,  is  devoted  mainly  to  the  same  subject.  Sections  12  and  13 
are  the  only  exceptions,  these  sections  being  substituted  for  sections  6 
and  7  in  the  former  act.  Then  comes  the  act  of  1870,  which  is  entitled 
^'An  act  to  deflne  the  duties  of  the  pension  agents,  to  prescribe  the 
manner  of  paying  pensions,  and  for  other  purposes.''  This  act  is  made 
up  of  provisions  touching  the  duties  of  agents,  their  liabilities,  their 
rights  and  their  exclusions,  and  the  manner  of  conducting  business  with 
them  by  the  departments.  When,  under  such  circumstances,  it  is  en- 
acted that  one  act  described  in  the  former  statute  shall  remain  an 
offense  punishable  by  a  larger  fine  and  a  longer  imprisonment,  and  when 
all  reference  to  another  act  on  the  same  subject,  described  and  made 
punishable  in  the  former  statute,  is  omitted  in  the  latter  statute,  it  is  a 
reasonable  conclusion  that  such  omission  was  intended  as  a  repeal  of 
the  offense  thus  omitted.  In  1873  the  offense  of  withholding  was  again 
created  and  its  punishment  declared,  but,  from  the  passage  of  the  act 
of  1870  until  the  passage  of  the  act  of  1873,  there  was  a  Status,  a  space 
of  time  when  the  offense  did  not  exist. 

This  view  is  sustained,  also,  by  the  course  of  legislation  respecting  the 
right  of  attorneys  or  agents  of  this  class  to  receive  the  money  allowed  to 
claimants.  By  the  statutes  of  April  10,  1806,^  and  of  July  4,  1866,' 
on  the  subject  of  pensions,  as  well  as  by  the  statutes  of  1862  and  1864, 
above  quoted,  the  employment  of  agents  and  attorneys  was  recognized, 
their  relation  to  the  claimants  was  regulated,  their  fees  were  fixed,  and 
the  manner  in  which  payment  should  be  made  to  or  through  them  was 
pointed  out.  This  so  continued  until  the  passage  of  the  law  of  1870. 
By  the  third  section  of  that  act,  payment  to  tiie  claimant  alone  was 
authorized,  and  it  was  expressly  declared  that  no  power  of  attorney 
should  be  recognized,  nor  should  any  pension  be  paid  thereon.  It 
was  quit&  in  accordance  with  this  idea,  and  a  part  of  the  same 
scheme  of  legislation,  that  the  offense  of  withholding  a  pension 
should  at  the  same  time  be  dropped  from  the  category  of  offenses. 
While  Congress  permitted  and  authorized  attorneys  to  receive  the 
money  due  to  pensioners,  it  was  well  to  make  .the  withholding  of  such 
money  an  offense.  When  it  declared  that  the  money  should  be  paid 
directly  to  the  claimant,  and  no  power  of  attorney  should  be  recognized, 

1  U.  S.  state,  at  Large,  276.  s  6  Id.  17. 
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it  was  natural  to  drop  the  offense  of  withholding.  Indeed,  if  the  stat- 
ute was  complied  with,  the  offense  could  not  exist.  The  attoniey  not 
being  allowed  under  any  circumstances  to  receive  the  money,  a  statute 
prohibiting  his  withholding  it  is  not  to  be  expected.  In  pursuance  of 
the  same  scheme,  when,  in  1873,  Congress  again  authorized  the  action 
of  agents  and  attorneys,  and  the  payment  of  ];>en8ion  money  to  them,  it 
was  to  be  expected  that  the  offense  of  illegally  withholding  sach  money 
would  be  renewed,  and,  accordingly,  we  find  such  offense  renewed  and 
recreated  by  section  81  of  that  act. 

The  statute  of  February  25,  1871,^  has  been  cited  in  support  of  the 
indictment.  That  statute  provides  "that  the  repeal.of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish  any  penalty,  f orfeitare  or 
liability  incurred  under  such  statute,  unless  the  repealing  act  shall  so 
expressly  provide,  and  such  statute  shall  be  treated  as  still  remaining  in 
force  for  the  purpose  of  sustaining  any  proper  action  or  prosecution  for 
the  enforcement  of  such  penalty,  forfeiture  or  liability."  In  the  case 
before  us,  there  was  no  ''  liability  incurred  under  such  statute."  When 
tbe  act  was  conunitted,  the  statute  forbidding  it  did  not  exist.  The  act 
of  1871  contemplates  the  case  of  an  offense  committed  while  a  statute 
forbidding  it  is  in  force,  and  provides  that  the  repeal  of  such  statute 
shall  not  prevent  a  prosecution  for  the  offense.  It  does  not  meet  the 
case  of  an  act  unforbidden  by  statute  at  the  time  of  its  conmiission. 

The  district  attorney  contends  that  the  prisoner  was  lawfully  con- 
victed under  the  third  count  of  the  indictment,  which  charges  a  receipt 
of  the  money  on  the  23d  of  September,  1872,  and  a  wrongful  withhold- 
ing thereof  on  the  8 1st  of  March,  1873.  He  insists  that  section  31  of 
the  act  of  March  3,  1873,  covers  the  case.  The  jury  convicted  the 
prisoner  on  the  first  and  second  counts,  which  charged  the  withholding 
to  have  been  on  the  23d  of  September,  1872,  as  well  as  upon  the  third 
count.  It  is  conceded  that  but  one  offense  was  committed,  and  pun- 
ishment is  only  asked  as  upon  the  commission  of  one  offense.  The 
transaction,  in  fact,  occurred  in  September,  1872,  and  the  withholding 
is  transferred  to  March,  1873,  only  upon  the  principle  that  the  offense 
is  continuous ;  that  it  continues  as  long  as  the  money  is  retained  by  the 
prisoner.  The  money  was  actually  received  in  September,  1872.  At 
that  time,  as  the  record  shows  and  the  jury  have  found,  in  convicting 
upon  the  first  and  second  counts,  the  prisoner  illegally  withheld  $405 
thereof.  He  then  put  it  into  his  pocket,  and  refused  to  deliver  it  to 
the  claimant.  His  offense  was  then  complete.  He  could  have  been 
indicted  at  once  under  the  United  States  statute,  for  illegally  withhold- 
ing the  money,  if  forbidden  by  such  statute.     He  could  have  been  sued 

1 16  U.  S.  SUt.  at  Large  432,  sec.  4. 
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at  once  in  a  civil  action  for  the  amount  sp  withheld.    The  offense  and 
the  liability  being  complete,  the  statute  of  limitations  at  once  com- 
menced to  run.    The  offense  charged  is  the  act  and  fact  of  withholding. 
What  the  prisoner  afterwards  does  with  the  money  can  not  create,  alter^ 
or  continue  the  offense.    He,  surely,  could  not  set  up  as  a  defence  that, 
after  the  23d  of  September,  1872,  he  had  returned  the  money  to  the 
pensioner.    It  was  never  heard  that  a  larceny  could  be  purged  by  a 
return  of  the  stolen  property.     It  would  not  mitigate  the  offense  that 
he  should  bestow  the  money  in  pious  uses.    Nor,  in  my  judgment,  does 
it  create  a  new,  a  subsequent  and  a  perpetual  offense,  unbarred  by  all 
the  statutes  of  limitation,  that  the  prisoner  should  retain  the  money. 
He  stands  or  falls  upon  the  act  as  when  it  was  committed.     It  is  pro- 
vided by  the  statutes  of  certain  States  that,  when  stolen  property  is 
transferred  into  a  county  different  from  that  from  which  it  was  taken, 
the  thief  may  be  indicted  for  larceny  in  the  latter  county.     So,  in  some 
States,  it  is  held  that,  when  stolen  property  is  brought  into  another 
State,  the  taker  may  be  indicted  in  the  latter  State.    The  rule  on  this 
point  varies  in  the  different  States.    In  all  these  cases  there  is  a  subse- 
quent and   additional  act  besides  the  one  constituting  the  original 
offense.     Thus,  a  thief  steals  property  in  the  county  of  Albany.    That 
is  of  itself  an  offense.     Stopping  there  the  offense  is  limited  to  the 
original  taking,  and  the  thief  can  be  indicted  in  the  county  of  Albany 
only.     When,  the  thief  also  carries  the  property  into  the  adjoining^ 
county  of  Rensselaer,  he  adds  another  fact  to  the  case.    He  transports 
stolen  property  to  another  jurisdiction,  and  the  sin  of  the  original  taking 
accompanies  such  transportation.     But  I  know  of  no  principle  upon 
which  the  original  act  itself,  nothing  additional  being  said  or  done,  can 
be  converted  into  a  new  offense  or  carried  on  indefinitely ;  that  is,  can 
be  made  perpetually  continuous. 

The  judgment  must  be  arrested,  and  as  the  objection  goes  to  the 
foundation  of  the  indictment,  the  indictment  must  be  quashed  and  the 
prisoner  discharged. 


PENSION  LAWS  —  RETAINING  PENSION  MONEY  BY  AGENT. 

United  States  v.  Snow. 

[2  Fllppin,  6.] 
In  the  United  States  Circuit  Courts  District  of  Tennessee,  1877, 

Jtetainixur  Pension  Money  by  A^ent  —  When  Lawful.  —Where  a  pension  agent,  tn 
pnrsuanoe  of  a  contract  entered  into  between  himself  and  a  soldier's  widow,  retained 
oat  of  a  pension  procured  by  him  for  her  his  legal  fees,  and  a  oertain  sum  in  addition 
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lorremoTliig  the  imputation  of  desertion  retting  upon  ber  late  husband  upon  the  rolls 
of  the  War  Department,  and  his  costs  and  expenses,  held,  that  such  retention  was  law- 
fnl,  and  not  an  offense  under  the  law  relating  to  the  retention  of  pensions  by  pension 
agents. 

Indictment  for  charging  more  than  is  allowed  by  law  for  obtaining  a 
pension  for  a  soldier's  widow.  The  defence  was  that  the  husband  of 
the  applicant  was  charged  on  the  records  of  the  War  Department  with 
being  a  deserter,  and  that  the  extra  charge  was  for  services  in  having 
that  charge  removed.    There  was  a  demurrer  to  the  plea. 

Bbown,  J.    By  the  Revised  Statutes,^  it  is  provided  that  '^  any  agent 
or  attorney,  or  any  other  person,  instrumental  in  prosecuting  any  claim 
for  pension  or  bounty  land,  who  shall  directly  or  indirectly  contract  for, 
demand  or  receive,  or  retain,  a  greater  compensation  for  his  services  ** 
than  is  elsewhere  provided  '*  shall  be  deemed  guilty  of  a  high  misde- 
meanor." 
This  compensation  is  such  as  the  commissioner  of  pensions  shall 
^lect  to  be  paid  to  him,  not  exceeding  $25.^    And  in  case  no  agree- 
BKQt  is  made  with  the  applicant,  and  filed  with  and  approved  by  the 
conmussioner,  the  fee  shall  be  $10,  and  no  more.^    The  section  first 
^re  quoted  being  not  only  penal  in  its  character,  but  in  derogation  of 
the  common-law  right  of  every  person  to  make  his  own  bargain,  should 
nceire  a  strict  construction.     The  design  of  the  act  was  to  prevent 
exorbitant  charges  being  extorted  by  pension  solicitors  from  a  class  of 
persons  who  are  usually  illy  able  to  pay  them,  or  to  assert  their  rights 
ag^t  parties  who  hold  the  money  in  their  hands.     It  was  intended  to 
fix  a  fair  compensation  for  the  labor  usually  and  ordinarily  necessary  in 
obtaining  a  pension,  but  not  for  the  extraordinary  services  performed 
in  a  different  department  for  a  different  purpose,  although  the  ultimate 
object  of  those  services  may  be  the  obtaining  of  a  pension.     The  labor 
involved  in  procuring  a  widow's  pension  is  ordinarily  very  slight,  con- 
sisting  merely  in  filling  out  a  blank  petition  and  affidavits  showing  the 
^tment  and  death  of  thh  soldier,  his  marriage  to  the  petitioner,  and 
the  number  and  ages  of  her  minor  children.    The  records  of  the  War 
Department  are  then  referred  to  to  confirm  the  fact  of  enlistment  and 
death.    For  these  services  $10  was  regarded  as  a  fair  compensation,  al- 
though the  parties  may  contract  for  the  payment  of  $25,  provided  a 
prior  agreement  be  made  to  that  effect,  and  filed  with  and  approved  by 
the  conunissioner.     Clearly  the  statute  covers  only  services,  and  the 
^rney  would  still  be  entitled  to  charge  for  expenses  incurred  in  pro- 
cwing  testimony. 
But  in  the  case  under  consideration,  defendant  was  called  upon  to 

Wec948S.  8  see.  4786. 
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perform  a  service  entirely  distinct  from  that  usually  required  in  such 
cases.  The  soldier  was  registered  as  a  deserter  on  the  rolls  of  the  War 
Department,  and  until  that  charge  was  disproved,  his  widow  could  not 
recover  her  pension.^  Although  in  the  particular  case  the  serrioe  was 
performed  in  aid  of  the  pension,  it  was  essentially  a  distinct  service 
and  might  have  been  required  for  another  and  different  purpose.  A 
deserter  loses  his  right  of  citizenship  ;^  he  can  not  enlist  in  the  army  or 
navy  of  the  United  States  ;^  and  an  officer  mustering  him  in, 'would 
be  subject  to  punishment.^  The  records  of  the  War  Department  will 
only  be  corrected  by  plenary  proof  of  mistake,  and  when  a  claim  for  a 
pension  has  once  been  advanced,  it  must  be  prosecuted  to  completion 
in  five  years.  ^  It  will  be  readily  perceived  that  it  may  become  an 
object  of  of  the  utmost  importance  to  have  a  charge  of  desertion 
stricken  out  for  other  purposes  than  obtaining  a  pension.  The  difficulty 
of  securing  the  requisite  evidence  is  frequently  very  great,  and  in  this 
case  it  was  admitted  that  an  expense  of  over  $300  had  been  incur- 
red by  the  defendant  for  that  purpose.  To  limit  his  compensation  in 
such  a  case  to  $10,  would  be  an  adherence  to  the  letter  of  the  statute 
which  Congress  could  not  have  contemplated. 

It  is  believed  no  authority  can  be  found  exactly  in  point ;  but  a  class 
of  cases  arising  under  the  usury  laws  announce  the  principle  here  in- 
volved, viz.,  that  when  a  lender  has  made  unusual  effort  or  incurred 
extraordinary  expense  in  connection  with  the  loan,  an  agreement  to 
repay  his  charges  for  services  and  disbursements,  if  made  in  good  faith 
and  not  merely  as  an  evasion,  will  not  be  deemed  usurious.  In  the 
early  case  of  Auiiol  v.  Thonuis^^  it  was  held  that  where  a  bill  indorsed 
over  is  not  duly  paid,  the  indorsee  may  charge  the  indorser  with 
exchange,  and  other  incidental  expenses  beyond  the  amount  of  legal 
interest,  if  such  charges  be  reasonably  warranted  by  custom  and  not 
made  a  color  for  usury.  This  authority  was  followed  in  Palmer  v. 
Bdker,'^  and  in  Baynea  v.  Fryfi  In  Harger  v.  McCiiUough^^  it  was 
held  that  where  a  creditor,  at  the  request  of  a  debtor,  and  upon  his 
express  promise  to  pay  the  expenses,  took  a  journey  to  the  residence  of 
the  latter,  with  a  view  to  settling  the  demand,  and  afterward  included 
such  expenses  in  a  security  taken  for  the  debt,  the  security  was  not 
usurious.  This  case  was  approved  in  Thurston  v.  ComeU^^^  in  which  it 
was  held  that  where  a  party  solicited  to  make  a  loan  and  to  procure 
the  means  of  doing  so  must  spend  time  amd  incur  trouble  and  expense  . 

• 

1  sees.  8488,4749.  •  2TermBep.  62. 
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in  coUectiiig  the  same  from  others,  and  does  this  at  the  request  of  the 
borrower,  aod  upon  his  agreement  to  pay  for  such  services  and  ex- 
penses, the  transaction  is  not  nsorioas.  Whether  the  payment  upon  a 
ban  of  more  than  the  legal  rate  of  interest  is  usurious,  depends  upon 
the  particalar  facts  of  the  case  and  the  intention  of  the  parties,  and 
these  are  questions  for  the  jury.  If  paid  for  ^e  loan  or  forbearance  of 
money,  it  is  usury,  but  if  the  excess  is  for  other  good  and  valuable 
coBsideratioDs,  not  interposed  as  a  device  to  cover  usury,  the  transac- 
tion is  not  nsurious.  The  same  principle  was  stated  in  Eaton  v.  Alger ^^ 
in  which  the  court  observed :  ^*  Even  where  the  lender,  without  any 
special  agreement  with  the  borrower,  in  addition  to  lawful  interest, 
takes  a  commission,  by  way  of  compensation  for  trouble  and  expense 
necessarily  incurred  in  and  about  the  business  of  the  loan,  the  transac- 
tion would  be  supported,  provided  such  commission  was  not  intended 
as  a  device  to  cover  a  usurious  loan.'' 

See,  also,  to  the  same  effect,  Eldridge  v.  Reed^^  Beadle  v.  Munsonj^ 
GambrU  v.  I>oe,*  Smith  v.  Silvers,^  Smith  v.  Muncie  Nat,  Ba/nk^^ 
TjfUron  Usury  J 

In  the  case  under  consideration,  if  the  agreement  set  up  in  the  plea 
irete  made  in  good  faith,  for  services  actually  performed  as  therein 
^ted,  and  not  as  a  mere  pretext  for  charging  more  than  the  statute 
allowed  for  obtaining  a  pension,  the  defendant  is  entitled  to  an  acquitr 
taL  I  am  not  called  upon  to  determine  whether  his  charge  be  reasona- 
ble or  not ;  that  must  be  litigated  in  another  forum ;  the  question  of 
good  faith  only  is  here  involved,  and  that  must  be  submitted  to  a  jury. 
An  order  will  be  entered  overruling  the  demurrer. 


WTTHHOLDINa  PENSION  MONEY —OBJECT  TO  PAY  DEBTS. 

United  States  v.  Hewett. 

[11  Fed.  Bep.  248.] 
In  ihe  United  States  District  Court,  New  Jersey,  1882. 

Itia  not  an  QflaiUM  under  BeyiBed  Stotates,*  for  an  agent  haTlng  received  a  penBioner's 
money,  to  retain  out  of  it  with  his  consent  money  snlllclent  to  pay  certain  debts  of  the 
pensioner. 

Nixon,  D.  J.,  charged  the  jury  as  follows:  With  the  legislation  of 
Congress  to  raise  and  support  armies  for  the  suppression  of  the  rebel- 

i2Keyi.41.  »83Ind.821. 

*  t  Sweeny,  109.  •  99  Ind.  168. 
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lion  against  the  government  of  the  Uuited  States  began,  also,  legislatioii 
for  the  relief  of  those  who  were  injured,  and  for  the  support  of  the 
families  of  those  who  were  killed  in  the  service.     As  these  beneficiaries 
of  the  nation  were  generally  from  the  humbler  walks  of  life,  and  igno- 
rant, it  soon  became  necessary  to  enact  laws  for  their  protection  against 
a  class  of  men  called  ^'  pension  agents,"  who  too  often  used  their  posi- 
tion in  prosecuting  the  cl£ms  of  pensioners  to  enrich  themselves  at  the 
expense  of  the  unfortunate  persons  who  were  the  objects  of  the  bounty 
of  the  government.     Accordingly,  on  the  14th  of  July,  1862,  an  act 
was  passed  which  made  it  an  indictable  offense  for  an  agent  or  attorney, 
directly  or  indirectly,  to  demand  or  receive  any  greater  compensation 
for  his  services  in  procuring  a  pension  than  $5  for  preparing  or  filing  a 
declaration  by  the  applicant,  and  $1.50  for  any  additional  affidavits  re- 
quired by  the  commissioner  of  pensions,  or  who  shall  wrongfully  with- 
hold from  a  pensioner  or  claimant  the  whole  or  any  part  of  the  pension 
or  claim  allowe'd  or  due  to  such  pensioner  or  claimant.    Various  other 
acts  were  passed  from  time  to  time,  having  the  same  general  objects  in 
view,  until  1873,  when  the  law  now  in  force  was  approved,  and  which 
stands  on  the  Revised  Statutes  of  the  United  States,  in  section  5485,  as 
follows :  — 

^^  Any  agent  or  attorney,  or  any  other  person,  instrumental  in  prose* 
cuting  any  claim  for  pension,  *  ♦  ♦  who  shall  directly  or  indirectly 
contract  or  demand  or  receive  or  retain  any  greater  compensation  for 
his  services,  or  instrumentality  in  prosecuting  a  claim  for  pension, 
*  *  *  than  is  provided  in  the  title  pertaining  to  pensions,  or  who 
shall  wrongfully  withhold  from  a  pensioner  or  claimant  the  whole  or 
any  part  of  the  pension  or  claim  allowed  or  due  such  pensioner  or 
claimant,  *  *  *  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  upon  conviction  thereof  shall,  for  every  such  offens^,  be  fined  not 
exceeding  $500,  or  imprisonment  at  hard  labor  not  exceeding  two 
years,  or  both,  e^t  the  discretion  of  the  court." 

That  is  the  section  under  which  this  defendant  was  indicted.  As  it 
was  passed  in  1873,  you  observe'in  the  first  part  of  the  section  this 
provision :  '*  That  any  attorney  or  agent  who  shall  directly  or  indirectly 
contract  or  demand  or  receive  or  retain  any  greater  compensation  for 
his  services  in  prosecuting  a  claim  for  pension  than  is  provided  in  the 
title  pertaining  to  pensions,  shall  be  guilty,"  etc.  This  has  reference 
to  a  section  then  standing  under  the  head  of  pensions,  to  wit,  section 
4785.  The  limit  of  a  charge  to  be  made  for  services  (not,  I  suppose, 
including  necessary  actual  expenses)  was  then  found  in  section  4785  of 
the  Revised  Statutes,  which  declares  that  no  agent  or  attorney  shall  de- 
mand or  receive  any  other  compensation  for  his  services  in  prosecuting 
a  claim  for  a  pension  than  such  as  the  commissioner  of  pensions  shall 
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direct  to  be  paid  to  him,  not  exceeding  $25. »  The  law  thus  stood  antil 
June  20,  1878,  when  another  act  was  approved  limiting  the  charge  for 
services  in  pension  cases  to  $10,  and  expressly  repealing  section  4785. 
The  repeal  of  this  section  having  created  a  difference  of  opinion  in  the 
conrtB  as  to  whether  an  indictment  could  be  maintained  under  this 
claose  of  section  5485,  which  forbids  a  greater  compensation  than  was 
provided  for  in  the  title  of  the  Revised  Statutes  pertaining  to  pensions, 
Congress  put  the  question  at  rest  by  enacting  on  the  third  of  March, 
1881,  that  the  provisions  of  section  5485  should  be  applicable  to  any 
person  who  violates  the  provisions  of  ''  the  act  relating  to  claim  agents 
and  attorneys  in  pension  cases,"  approved  June  20,  1878.  This  legis- 
lation is  not  without  its  difficulties,  and  the  proper  construction  of  the 
pension  laws  between  June  20,  1878,  and  March  8,  1881,  is  obscure. 
The  offense  charged  against  this  defendant  in  the  first  count  of  the  in- 
dicUnent  was  committed,  if  at  all,  between  these  dates ;  and  it  is  doubt- 
ful whether  there  existed  in  the  title  of  the  Revised  Statutes  pertaining 
to  pensions  during  that  time  any  provision  limiting  the  fee  which  any 
agent  or  attorney  might  lawfully  demand  or  receive  for  his  services. 

The  statute  is  a  penal  one  and  must  be  construed  strictly.  The  de- 
loidant  is  entitled  to  the  benefit  of  all  doubts,  and  I  must  therefore 
hold  that  there  can  be  no  conviction  under  the  first  count  of  the  indict- 
nent. 

Yon  will  then,  gentlemen,  dismiss  from  your  consideration  the  ques- 
tion of  the  guilt  or  innocence  of  the  defendant  under  the  first  count, 
and  torn  your  attention  to  the  second  count. 

The  second  count  substantially  charges  that  the  defendant,  being  the 
attorney  of  Benjamin  Barnes  in  prosecuting  a  certain  claim  of  said 
Benjamin  for  a  pension  under  the  laws  of  the  United  States  in  pursu- 
ance of  pension  certificate  No.  166,663,  issued  to  said  Benjamin,  and 
having  received  from  the  United  States  the  pension  money  allowed  to 
and  dae  to  said  pensioner  to  the  amount  of  $1,510.73,  did  wrongfully 
withhold  from  the  said  Benjamin  a  large  part  of  said  pension,  to  wit, 
the  sum  of  $500.  The  specific  charge  is  that  he  unlawfully  withheld 
pension  money  belonging  to  the  pensioner.  The  uncontradicted  proof 
in  the  case  is  that  the  defendant  had  been  instrumental  in  procuring 
the  pension ;  that  these  services  had  been  rendered  under  a  written 
secernent  between  him  and  the  pensioner,  improved  by  the  conmiis- 
sioner  of  pensions,  in  which  the  fee  for  all  the  services  should  be  $25, 
and  that  the  $25  has  been  paid.  All  the  money,  therefore,  which  came 
to  the  pensioner  was  his  money.  It  came  to  the  hands  of  the  defendant 
by  a  check  from  the  department. 

I  won't  say  how  —  no  matter  how — the  evidence  seems  to  be  that 
this  man  Stams  took  the  check  from  the  post-office,  carried  it  down  to 
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Hewitt's  office,  and  what  took  place  you  have  heard  the  witnesses  state*. 
The  evidence  is  that  the  pensioner  came  to  the  office  of  the  defendant ^ 
and  the  question  is,  did  he  pay  it  over  to  the  piisoner,  or  did  he  unlaw- 
fully withhold  from  him  a  portion  of  it? 

Now,  gentlemen,  you  have  heard  the  testimony  of  the  pensioner, 
Barnes,  and  also  the  statement  of  the  defendant  himself .  You  see  how 
ignorant  the  former  is ;  you  heard  what  unfortunate  habits  he  has  con- 
tracted, and  you  know  what  allowance  should  be  made  for  his  conduct 
and  his  conversation.  Tou  also  should  not  forget  the  terrible  strain 
which  a  charge  of  this  kind  subjects  the  defendant  to,  and  also  what 
allowance  should  be  made  for  his  apparently  contradictory  stories  about 
the  precise  character  of  the  relations  of  the  parties  and  the  nature  of 
the  transactions  between  them.  This  fact  is  conceded,  to  begin  with : 
that  about  the  first  of  May,  1880,  the  check  of  the  pensioner,  Barnes, 
came  into  the  possession  of  the  defendant  for  the  amount  of  his  pen- 
sion money ,>^  wit,  $1,610.  That  was  the  whole  amount  of  the  arrear 
age  from  January,  1863,  up  to  the  time  the  certificate  was  issued,  less 
$25,  which  had  been  paid  to  Mr.  Hewett  himself.  It  also  seems  to  be 
conceded  that  the  defendant  had  been  instrumental  in  procuring  this 
money  for  him. 

It  is  also  proved  that  the  defendant  procured  the  pensioner's  in- 
dorsement upon  the  check, —  the  same  being  payable  to  his  order, — 
and  they  told  him  that  the  check  must  go  back  to  Washington.  That 
is  an  uncontradicted  fact  in  the  case ;  repeated  by  Barnes  himself  at 
two  different  times,  and  not  disputed  by  the  defendant.  Barnes  had 
the  right  to  infer  from  this  statement, — being  himself  an  ignorant  man, 
and  not  knowing,  as  he  said,  the  difference  between  a  voucher  and  a 
certificate  until  they  told  him  what  the  difference  was, —  he  had  a  right 
to  infer,  then,  how  much  money  was  due  to  him  for  the  arrears  upon 
his  certificate,  but  there  is  no  evidence  that  any  one  told  him  that  the 
money  had  in  fact  been  paid  by  the  government.  He  thought  that 
something  further  was  to  be  done  at  Washington  before  he  could  get 
his  money. 

The  defence  is  that  on  the  arrival  of  the  check  the  parties  met,  under 
the  circumstances  detailed  by  the  witnesses,  at  the  defendant's  ofl9ce 
and  agreed  —  Barnes  himself  being  there —  as  to  the  distribution  of  the 
money;  that  it  was  understood  by  Barnes  that  more  than  one-half 
go  to  Starns,  for  an  account  which  he  had  against  him;  that  $200 
should  go  to  a  grocer  for  a  bill  that  Barnes  had  contracted,  and  another 
$200  to  be  retained  by  the  defendant  for  other  professional  services, 
and  that  the  residue  of  the  whole  amount  was  paid  to  the  pensioner 
from  time  to  time  untQ  all  the  money  was  exhausted.  Now  if  this  is 
true,  gentlemen,  although  it  is  not,  in  my  judgment,  in  compliance  with 
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the  spirit,  and  certainly  not  with  the  letter,  of  the  pension  laws,  it  has 
much  to  do  with  the  defendant's  actual  criminality. 

The  law  required  the  defendant  to  give  the  check  to  the  pensioner, 
and  say  to  him,  substantially:     '^  I  have  received  my  pay  of  $25,  and 
this  money  is  yours,  except  so  far  as  I  have  made  myself  liable  to  the 
grocer  for  your  bilL     Go  to  the  bank  with  me,  if  you  please,  and  get 
your  money,  and  then  we  will  come  back  here,  and  you  will  pay  what 
you  have  honestly  agreed  should  be  expended  in  advance  for  your  sup- 
port."   That  is  what  the  law  required  this  agent  to  say  to  Barnes.     He 
did  not  take  this  course,  but  kept  the  money  in  his  own  hands.     He  says 
that  in  consequence  of  Barnes'  habits  and  living,  and  at  Barnes'  re- 
quest, the  money,  by  agreement,  was  left  in  his  hands.     Barnes  denies 
this,  and  says  he  thought  he  was  getting  the  money  as  fast  as  it  came 
from  Washington.     He  was  a  very  ignorant  man ;  but  Hewitt  kept  the 
money  in  his  own  hands,  and  made  these  payments  in  accordance,  as  he 
asserts,  with  the  agreement  and  consent  of  the  prisoner. 

Now,  I  want  the  verdict  of  the  jury  upon  this  defence.     I  wish, 
therefore,  when  you  go  out,  i^  the  first  place,  you  ask  yourselves  this 
question :  Is  it  true,  as  alleged  by  the  defendant  and  denied  by  the 
pensioner,  that  there  was  an  agreement,  to  which  Barnes  assented,  that 
one-half  of  this  money  —  more  than  one-half — should  go  to  Starns? 
Take  all  the  testimony  you  have  heard  of  the  transaction  and  then  in- 
quire: Did  Barnes  ever  agree,  or  did  the  defendant  himself,  at  any 
time,  have  reason  to  believe  that  Barnes  had  agreed,  that  Starns  should 
take  the  major  part  of  this  money  for  some  bill  which  it  is  alleged  he 
had  against  him  ?    There  is  one  difficulty  about  this  view  which  is  ad- 
verse to  the  defendant,  but  I  must  state  it  here,  because  we  want  all 
the  facts.     If  that  was  the  understanding  at  the  time,  how  comes  it 
that  the  defendant  should  be  instrumental  in  drawing  up  a  paper  and 
getting  Barnes  to  make  his  mark?    Nay,  more  than  that,  why  did  he 
draw  up  an  affidavit,  and  get  Barnes  to  swear  to  it,  that  all*this  money 
which  Starns  got  was  given  by  the  pensioner  to  Starns  without  any  fear, 
force,  or  favor,  collusion,  or  compulsion?    Of  course,  gentlemen,  if 
there  is  any  collusion  in  this  case  between  Starns  and  Hewett,  with  re- 
gard to  this  poor  man's  money,  then  all  this  defence  is  a  pretense. 
The  question  for  the  jury  to  decide  is,  why  did  Hewitt  protect  himself 
or  protect  Starns  from  a  proper  and  honest  transaction,  as  he  supposed, 
by  getting  him  to  swear  to  something  that  was  not  true? 

Now,  the'only  reply  to  that  is  this:  it  might  be  that  Hewett  did  not 
believe  that  this  money  was  bona  fide  due  to  Starns ;  he  might  have  had 
some  doubts  about  that,  and  he  thought  before  he  paid  to  Starns  he 
would  see  whether  the  pensioner  himself  was  willing  to  swear  that  this 
waa  a  fair,  free,  and  bonajide  transaction,  and  not  compulsion. 
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Then,  the  next  point  for  you  to  consider  is,  was  the  retention  of  the 
$200  for  professional  fee  in  other  matters  in  pursuance  of  an  agree- 
ment with  the  pensioner?  If  this  defendant  performed  professional 
services  which  he  was  entitled  to  be  paid  for,  and  if  this  pensioner 
agreed  to  let  him  have  it  upon  the  coming  of  this  money ;  if  he  agreed, 
knowing  that  the  money  was  there,  that  Hewett  should  retain  $200  for 
these  professional  services, — then,  in  my  judgment,  there  was  no  un- 
lawful withholding.  It  was  a  debt  that  he  owed  —  an  honest  debt. 
But  if  that  was  an  after-thought  on  the  part  of  the  defendant  to  cover 
up  the  retention  of  $200  which  he  originally  intended  to  have  received 
for  his  services  as  a  pension  agent  or  attorney,  that  is  for  you  to  say. 
Now,  what  is  the  truth  of  that  matter?  Had  this  defendant,  Hewett, 
at  the  time  of  that  settlement,  performed  such  professional  labor  in 
other  matters  for  this  poor  man  that  $200  was  a  fair  and  honest  com- 
pensation for  his  labor,  because  there  is  no  pretense  that  there  was 
any  contract  as  to  the  amount.  Hewett  says  that  Barnes  agreed  he 
should  retain  it,  and  Barnes  denies  it.  You  have  heai'd.the  testimony 
of  all  the  witnesses.  Is  that  an  after  consideration,  or  was  it  an  agree- 
ment made  at  the  time  in  good  faith? 

Now,  I  wish,  gentlemen,  you  to  consider  this  case  in  the  light  of  the 
testimony,  and  tell  the  court  what  your  views  are  on  those  two  points. 
If  the  evidence  and  law  justify  it,  we  all  desire  that  the  defendant 
should  be  acquitted. 

Give  the  defendant  the  benefit  of  all  reasonable  doubts,  and  if,  after 
careful  consideration,  you  come  to  the  conclusion  that  in  point  of  fact 
this  defence  is  made  out,  then  bring  in  a  verdict  of  not  guilty.  If,  on 
the  other  hand,  you  think  they  have  failed  in  that  defence,  it  is  your 
duty  to  convict  him  without  regard  to  the  consequences. 

The  defendant  tocu  acquitted. 


WITHHOLDING  PENSION  MONEY— CONSTRUCTION. 

United  States  v.  Benecke. 

[8  Otto,  447.] 

♦ 

In  the  Supreme  Court  of  the  United  States,  1878. 

t,  Withholding  Koney  ooUected  as  **  pay  and  boanty  *'  and  '*  arreara  of  boanty  "  are  not 
offenses  under  section  18  of  the  act  of  July  4, 1864. 

8.  Section  81  of  the  Act  of  March  Z,  1873  does  not  apply  to  a  case  where  the  money  was 
"  withheld  "  before  its  passage. 
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Certificate  of  dhrision  in  opinion  between  the  jndges  of  the  Circnit 
Court  of  the  United  States  for  the  Western  District  of  MissoorL 
The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Assistant  Attorney-General  Smith  for  the  United  States. 
Mr.  Louis  Beneeke^  in  propria  penanaj  contra. 
Mr  Justice  Milleb  delivered  the  opinion  of  the  court 
The  defendant,  Louis  Benecke,  was  indicted  in  the  District  Court  for 
the  Western  District  of  Missouri,  and  the  sixth  and  tenth  counts  of  the 
indictment   charged  him  with  unlawfully  withholding  arreages  of  pay 
and  bounty  from  persons  for  whom,  as  agent  and  attorney,  he  had  col- 
lected the  same  from  the  United  States. 

In  the  one  case,  the  date  was  alleged  to  be  the  sixteenth  day  of 
March,  1868,  and  in  the  other  the  17th  of  the  same  month  and  in  both 
continuing  thereafter. 

On  these  coants  the  defendant  was  found  guilty  in  the  Circuit  Court; 
tod  on  motion  for  a  new  trial  and  arrest  of  judgment  the  judges  of 
that  court  certified  six  questions  of  law  to  this  court  on  which  they 
Offered,  as  applicable  to  the  case. 
The  first  of  these  is  thus  stated :  — 

Is  wrongf  uUy  withholding  back  pay  or  bounty  by  an  agent  or  attorney 
from  a  claimant  an  offense  under  section  13  of  the  act  of  July  4,  1864,^ 
or  under  section  31  of  the  actX)f  March  3,  1873?^ 

The  act  of  1864  is  entitled  '*  An  Act  supplementary  to  an  act  en- 
titled'An  Act  granting  pensions,  approved  July  14, 1862.'  "  It  con- 
sists of  fifteen  sections,  the  twelfth  of  which  is  devoted  to  prescribing 
Bpecifically  the  compensation  of  agents  and  attorneys  for  procuring  the 
allowance  of  pensions  and  bounty,  or  other  claims,  under  the  act ;  and 
the  thirteenth  section,  to  prescribing  a  punishment  for  violation  of  the 
twelfth.    It  is  as  follows :  — 

**  Sec  13.  And  be  it  further  enacted,  that  any  agent  or  attorney  who 
fihall,  directly  or  in  directly ,  demand  or  receive  any  greater  compensation 
tor  Ms  services  under  this  act  than  is  prescribed  in  the  preceding  sec- 
tion of  this  act,  or  who  shall  contract  or  agree  to  prosecute  any  claim 
for  a  pension,  bounty,  or  other  allowance  under  this  act,  on  the  condi- 
tion that  he  shall  receive  a  per  centum  upon  [  ,  or]  any  portion  of  the 
unonnt  of  such  claim,  or  who  shall  wrongfully  withhold  from  a  pen* 
sioner  or  other  claimant  the  whole  or  any  part  of  the  pension  or  claim 
iQowed  and  due  to  such  pensioner  or  claimant,  shall  be  deemed  guilty 
of  ahig^  misdeameanor,  and  upon  conviction  thereof  shall,  for  every 
such  offense,  be  fined  not  exceeding  $300,  or  imprisoned  at  hard  labor 
not  exceeding  two  years,  or  both,  according  to  the  circumstances  and 
>ggravalions  of  the  offense." 

1 13  Stet.  880.  S  17  Id.  675,  seo.  6485,  Bey.  SUt 
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There  is  here  no  provision  in  regard  to  services  for  procnring  pay, 
nor  any  provision  in  the  act  regarding  it.  The  pensions  to  soldiers, 
their  widows  and  orphans,  is  not  pay,  and  the  provisions  for  paying 
them  are  not  under  that  act.  Arrearages  of  pay  were  not  collected 
under  any  pension  law,  or  through  the  pension  office.  What  is  meant 
by  bounty  here  is  said  in  the  briefs  to  be  also  passed  upon  and  paid  in 
another  bureau.  The  indictment  is  perhaps  on  this  point  a  little  ob- 
scure. In  the  sixth  count  the  defendant  is  charged  as  guilty  of  with- 
holding arrearages  of  pay  and  bounty,  and  in  the  tenth  with  withholding 
pay  and  bounty. 

Since  the  act  in  which  the  offense  is  described  makes  no  provision  for 
pay  or  for  bounty,  and  the  fees  regulated  and  the  acts  forbidden  are 
those  done  in  regard  to  that  act,  it  seems  a  reasonable  construction  of 
the  penal  part  of  the  statute  that  withholding  pay  and  bounty,  which 
are  not  mentioned  there,  are  not  intended  to  be  punished  by  the  act. 

It  is  not  in  reference  to  pay  that  Congress  was  legislating.  The  per- 
sons described  who  may  be  guilty  are  those  prosecuting  claims  for  pen- 
sions or  bounty  before  the  pension  office.  The  offense  described  is 
*'  withholding  from  a  pensioner  or  other  claimant  the  whole  or  any  part 
of  the  claim  allowed  and  due  said  pensioner  or  claimant,"  and  it  is  but 
a  just  limitation  of  the  word  ^'  claimant ''  that  he  should  be  a  claimant 
under  that  act,  a  claimant  before  the  pension  bureau.  This  part  of  the 
section  is  to  be  taken  in  connection  with  the  taking  of  illegal  fees, 
which  manifestly  refers  to  cases  before  the  pension  office,  and  which  are 
described  and  punished  in  the  same  sentence  and  by  the  same  penalty. 
The  word  "  bounty  "  is  not  used  in  this  sentence,  nor  the  word  "  pay," 
but  the  argument  is  that  the  word  ^*  claim  "  includes  them.  We  think 
this  would  be  an  unjustifiable  extension  of  a  penal  statute  beyond  its 
terms  and  against  its  purpose. 

The  first  question  is,  therefore,  to  be  answered  in  the  negative,  and 
we  need  not  inquire  if  the  statute  was  repealed,  since  the  offense  de- 
scribed in  the  indictment  is  not  within  it. 

The  offenses  in  this  indictment  are  said  to  have  been  committed  in 
1868.  The  law  then  in  existence  did  not  make  the  act  cliarged  a  crime. 
It  is  argued  by  counsel  that  withholding  the  money  due  is  a  contina- 
ous  offense,  and  if  the  same  money  was  withheld  after  the  act  of  1873 
did  make  such  withholding  punishable,  the  indictment  is  good  under 
that  act.  But  without  deciding  here  how  far  the  withholding  the  money 
under  a  law  which  made  that  an  offense  when  the  wrongful  withholding 
began,  can  be  held  to  be  a  continuous  offense,  we  are  of  opinion  that  it 
would  be  a  forced  construction  of  the  act  to  hold  that  it  was  intended 
to  apply  to  a  case  where  the  money  had  already  been  withheld  five  years 
when  the  statute  was  passed.    The  party  might  very  well  be  crimiaaUy 
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wrong  in  failing  to  pay  when  he  received  it ;  but  Congress  could  hardly 
be  supposed  to  intend  to  punish  as  a  crime  his  failure  to  pay  afterwards 
what  was  in  law  but  a  debt  created  five  years  before. 

This  answers  the  fifth  question,  namely,  ^'  Can  the  defendant  be  pun- 
ished under  section  81  of  the  act  of  March  8,  1873?  "  These  answers 
fdso  render  unnecessary  a  reply  to  the  others. 

It  is,  therefore,  ordered  to  be  certified  to  the  Circuit  Court  that  the 

first  and  fifth  questions  are  answered  in  the  negative,  and  that  answers 

to  the  others  are  thereby  rendered  unnecessary. 

So  ordered. 


smbezzlebfent  bt  officbbs  —  intent  to  defraud. 
United  States  v.  Voobhees. 

[9  Fed.  Bep.  148.] 
In  the  United  States  Circuit  Courts  New  Jersey^  1881. 

Thdtt  Beotloii  6S00»  of  the  Bevised  Statates  of  the  United  States,  an  intent  to  defraud 
the  MBociatloBy  or  other  eompany  or  person,  is  an  essential  element  of  the  erime  in 
CfCTf  case.  The  words, "  with  intent  in  either  case  to  injure  or  defraud,"  etc.,  apply 
u  wen  to  embezalement,  etc.,  of  the  funds,  as  to  the  making  false  entries  in  the  books. 

This  was  a  motion  to  quash  the  indictment  found  against  the  defend- 
ant, as  president  of  the  First  National  Bank  of  Hackensack,  under 
section  5209  of  the  Revised  Statutes.  The  first  count  charges  that 
the  defendant  did  embezzle,  abstract,  and  willfully  misapply  certain 
lands  and  credits  of  the  bank  of  the  value  of  $5,000. 

The  second  is  in  the  same  form,  except  that  it  specifies  the  particular 
stocks  abstracted.    Neither  count  alleges  any  intent. 

It  was  moved  to  quash  the  first  count  because  it  was  too  general  in 
Ha  terms,  and  both  counts  because  no  intent  is  aUeged.  The  section 
18  as  follows :  — 

^^Sec.  5209.    Every  president,  director,   cashier,  teller,  clerk,  or 
agent  of  any  association,  who  embezzles,  abstracts,  or  willfully  misap- 
plies any  of  the  moneys,  funds  or  credits  of  the  association ;  or  who, 
withoat  authority  from  the  directors,  issues  or  puts  in  circulation  any 
of  the  notes  of  the  association;    or  who,  without  such  authority, 
Bsaes  or  puts    forth    any  certificate    of   deposit,   who    draws    any 
order  or  bill   of   exchange,    makes    any    acceptance,    assigns    any 
iM)te,  bond,    draft,  bill  of    exchange,    mortgage,    judgment,  or  de- 
cree; or  who  makes  any  false  entry  in  any  book,  report,  or  statement 
to  the  association,  with  intent,  in  either  case,  to  injure  or  defraud  the 
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There  is  here  no  provision  in  regard  to  services  for  procming  pay, 
nor  any  provision  in  the  act  regarding  it.  The  pensions  to  soldiers, 
their  widows  and  orphans,  is  not  pay,  and  the  provisions  for  paying 
them  are  not  under  that  act.  Arrearages  of  pay  were  not  collected 
under  any  pension  law,  or  through  the  pension  office.  What  is  meant 
by  bounty  here  is  said  in  the  briefs  to  be  also  passed  upon  and  paid  in 
another  bureau.  The  indictment  is  perhaps  on  this  point  a  little  ob- 
scure. In  the  sixth  count  the  defendant  is  charged  as  guilty  of  with- 
holding arrearages  of  pay  and  bounty,  and  in  the  tenth  with  withholding 
pay  and  bounty. 

Since  the  act  in  which  the  offense  is  described  makes  no  provision  for 
pay  or  for  bounty,  and  the  fees  regulated  and  the  acts  forbidden  are 
those  done  in  regard  to  that  act,  it  seems  a  reasonable  construction  of 
the  penal  part  of  the  statute  that  withholding  pay  and  bounty,  which 
are  not  mentioned  there,  are  not  intended  to  be  punished  by  the  act. 

It  is  not  in  reference  to  pay  that  Congress  was  legislating.  The  per- 
sons described  who  may  be  guilty  are  those  prosecuting  claims  for  pen- 
sions or  bounty  before  the  pension  office.  The  offense  described  is 
^^  withholding  from  a  pensioner  or  other  claimant  the  whole  or  any  part 
of  the  claim  allowed  and  due  said  pensioner  or  claimant,"  and  it  is  but 
a  just  limitation  of  the  word  ^'  claimant ''  that  he  should  be  a  claimant 
under  that  act,  a  claimant  before  the  pension  bureau.  This  part  of  the 
section  is  to  be  taken  in  connection  with  the  taking  of  illegal  fees, 
which  manifestly  refers  to  cases  before  the  pension  office,  and  which  are 
described  and  punished  in  the  same  sentence  and  by  the  same  penalty. 
The  word  *'  bounty  "  is  not  used  in  this  sentence,  nor  the  word  "  pay," 
but  the  argument  is  that  the  word  ^*  claim  "  includes  them.  We  think 
this  would  be  an  unjustifiable  extension  of  a  penal  statute  beyond  its 
terms  and  against  its  purpose. 

The  first  question  is,  therefore,  to  be  answered  in  the  negative,  and 
we  need  not  inquire  if  the  statute  was  repealed,  since  the  offense  de- 
scribed in  the  indictment  is  not  within  it. 

The  offenses  in  this  indictment  are  said  to  have  been  committed  in 
1868.  The  law  then  in  existence  did  not  make  the  act  charged  a  crime. 
It  is  argued  by  counsel  that  withholding  the  money  due  is  a  continn- 
ous  offense,  and  if  the  same  money  was  withheld  after  the  act  of  1873 
did  make  such  withholding  punishable,  the  indictment  is  good  under 
that  act.  But  without  deciding  here  how  far  the  withholding  the  money 
under  a  law  which  made  that  an  offense  when  the  wrongful  withholding 
began,  can  be  held  to  be  a  continuous  offense,  we  are  of  opinion  that  it 
would  be  a  forced  construction  of  the  act  to  hold  that  it  was  intended 
to  apply  to  a  case  where  the  money  had  already  been  withheld  five  years 
when  the  statute  was  passed.    The  party  might  very  well  be  criminally 
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iTongin  failing  to  pay  when  he  received  it ;  but  Congress  could  hardly 
)e  supposed  to  intend  to  punish  as  a  crime  his  failure  to  pay  afterwards 
irhat  was  in  law  but  a  debt  created  five  years  before. 

This  answers  the  fifth  question,  namely,  ^^  Can  the  defendant  be  pun- 
ished under  section  81  of  the  act  of  March  3,  1873?  "  These  answers 
slso  render  unnecessary  a  reply  to  the  others. 

It  is,  therefore,  ordered  to  be  certified  to  the  Circuit  Court  that  the 

tet  and  fifth  questions  are  answered  in  the  negative,  and  that  answers 

to  the  others  are  thereby  rendered  unnecessary. 

So  ordered. 


embezzlement  bt  officebs  —  intent  to  defraud. 
United  States  v,  Voobhees. 

[9  Fed.  Rep.  148.] 
In  the  United  States  Circuit  Court,  New  Jersey,  1881. 

^bte  BmOoq  5900»  of  the  BeyiBed  Statutes  of  the  United  States,  an  intent  to  defraad 
As  anociation,  or  other  company  or  person,  is  an  essential  element  of  the  erlme  in 
(leryosM.  The  words,  '*  with  intent  in  either  case  to  injure  or  defraad,"  etc,  apply 
iivtiiU)  embezslement,  etc,  of  the  funds,  as  to  the  making  false  entries  in  the  books. 

Ibis  was  a  motion  to  quash  the  indictment  found  against  the  def end- 
tot,  as  president  of  the  First  National  Bank  of  Hackensack,  under 
Kclioii  5209  of  the  Revised  Statutes.    The  first  count  charges  that 
tie  defendant  did  embezzle,  abstract,  and  willfully  misapply  certain 
tonds  and  credits  of  the  bank  of  the  value  of  $5,000. 
The  second  is  in  the  same  form,  except  that  it  specifies  the  particular 
^ocks  a\)etrftcted.    Neither  count  alleges  any  intent. 
It  vas  moved  to  quash  the  first  count  because  it  was  too  general  in 
^tttma,  and  both  counts  because  no  intent  is  aUeged.     The  section 
is  as  follows  :  — 
''Sic.  5209.    Every  president,  director,   cashier,  teller,  clerk,  or 
•geotof  any  association,  who  embezzles,  abstracts,  or  willfully  misap- 
ptatty  o!  the  moneys,  funds  or  credits  of  the  association ;  or  who, 
'wK>ut  anthority  from  the  directors,  issues  or  puts  in  circulation  any 
^  tiie  notes  of  the  association ;   or  who,   without  such  authority, 
*'*«  or  pats  forth    any  certificate    of    deposit,   who    draws    any 
^  or  bOl  of  exchange,    makes    any    acceptance,    assigns    any 
•^  bond,  draft,  bill  of    exchange,    mortgage.    Judgment,  or  de- 
*^'.  or  who  makes  any  false  entry  in  any  book,  report,  or  statement 
««C8B8ociation,  with  intent,  in  either  case,  to  injure  or  defraud  the 
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association  or  any  other  company,  body  politic  or  corporate,  or  any  in- 
dividual person,  or  to  deceive  any  such  officer  of  the  association,  or 
any  agent  appointed  to  examine  the  affaira  of  any  such  association ; 
and  every  person  who  with  like  intent  aids  or  abets  any  officer,  clerk, 
or  agent  in  any  violation  of  this  section,  —  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years  nor  more 
than  ten." 

Joseph  D.  BedlCj  for  the  motion. 

A.  Q.  Keasheyy  United  States  Attorney,  contra. 

m 

McEenkan,  C.  J. ,  announced  the  opinion  of  the  court.  He  said  that 
as  to  the  first  count  the  object  of  more  specific  allegations  was  to  give 
the  defendant  full  and  fair  information  as  to  the  charge,  and  to  be  a 
bar  against  another  prosecution.  It  has  been  usual  in  this  clistrict  to 
hold  indictments  like  this,  in  the  words  of  the  statute,  to  be  good,  and 
the  object  of  more  definite  statements  can  always  be  reached  by  an 
order  for  a  bill  of  particulars.  As  to  the  second  count,  it  is  not  sub- 
ject  to  this  objection,  but  specifies  the  funds  abstracted.  These  objec- 
tions must,  therefore,  be  overruled.  The  other  objection  applies  to 
both  counts.     It  relates  1x>  the  want  of  allegation  of  intent. 

It  is  urged  that  the  punctuation  of  the  statute  shows  that  as  to  the  first 
three  offenses  stated,  of  which  the  chai^  in  the  indictment  is  one,  the 
intent  referred  to  in  the  section  was  not  applied,  but  that  it  applies  only 
to  the  last  offense  of  false  entries  in  any  book,  report  or  statement 
Congress  may  provide  that  acts  of  this  character  may  be  punished  with- 
out allegation  or  proof  of  criminal  intent,  and  if  such  provision  is  clear 
the  courts  must  enforce  them ;  but  if  the  provision  is  repugnant  to  the 
sense  of  justice,  and  the  offense  is  made  very  highly  penal,  as  in  this 
case,  courts  are  disposed  to  give  effect  to  any  fair  doubt  as  to  the 
intention. 

If  it  were  not  for  the  punctuation,  on  which  the  district-attorney  has 
laid  so  much  stress,  there  would  be  no  doubt  that  the  intent  mentioned 
would  apply  to  all  the  offenses  mentioned;  but  in  a  criminal  case, 
where  much  is  to  be  allowed  in  favor  of  liberty,  it  is  unsafe  to  rely  on 
a  mere  matter  of  punctuation.  If  these  offenses  were  separated  only 
by  commas  there  would  be  no  doubt  that  the  intent  with  which  the  sec- 
tion closes  would  apply  to  all  its  divisions.  But  we  think  that,  as  it 
stands,  the  fair  construction  of  the  act,  and  the  latter  part  of  the  sec- 
tion which  provides  that  any  one  who  aids  or  abets  an  officer  in  doing 
any  of  the  acts  with  like  intent  shall  b^  similarly  punished,  must  be  to 
make  it  necessary  to  allege  and  prove  the  intent  as  to  all.  It  can  not  be 
supposed  that  the  Legislature  intended  to  require  more  proof  against 
the  abettor  than  was  required  against  the  principal ;  and  this  part  of 
the  statute  makes  it  necessary  to  construe  the  preceding  part  in  such  a 
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way  fts  to  apply  the  intent  to  all  of  the  offenses,  notwithstanding  the 
ponetaation  of  the  sentenoes.  Upon  these  grounds  the  indictment 
must  be  qnashed. 

Jadge  NizoK  concnrred  in  this  resalt,  and  said  that  while  the  statute 
would  bear  both  constructions,  yet,  in  a  criminal  case,  where  a  mini- 
mom  penalty  of  five  years  is  inflicted,  the  most  lenient  and  merciful 
coDstraetion  should  be  adopted. 


EHBEZZLEBCENT  BY  OPFICBRS— CONSTRUCTION  OF  STATUTE. 

United  States  v.  Hartwell. 

[6  WaU.  886.] 

In  the  Supreme  Court  of  the  United  Stales,  1867. 

L  Bmbeolttment  by  Offloeni  —  **  OilLoer  or  Porson  Oharffod  with  Safo  Xaeplnff  of 
Poblio  Kcmoy^.*'  —A  derk  in  the  offloa  of  the  aBststant  treasurer  of  the  United  States, 
St  Boston,  appointed  by  such  assistant  treasurer,  with  the  approbation  of  the  Seoretary 
of  the  Treasury,  as  anthorixed  by  the  general  appropriation  act  of  July  28, 1866,  is  an 
oOoer  or  person  **  charged  with  the  safe  keeping  of  the  public  money,**  within  the 
»— *»<?!g  of  the  sixteenth  section  of  the  act  of  August  6, 1846,  and  is  punishable  under 
that  section  for  loaning  the  public  moneys  intrusted  to  him  for  safe  keeping.  (Milu», 
Qbisr  and  FisiJ>,  JJ.,  dissenting. 

L  ^^  Oflloer  of  Baakinff  Institatioii."»Seetion  8,  of  the  act  of  June  14, 1866,  proyidlng 
"that  if  any  banker,  broker  or  other  person  not  an  authorized  depositary  of  the  public 
moneys,"  shall  do  either  of  the  acts  therein  specilled,  every  snch  act  shall  be  held  to  be 
an  embezzlement,  and  concluding  with  the  penal  sanction,  as  follows :  ''  And  any  preal- 
dentfe  cashier,  teUer,  director,  or  other  officer  of  any  bank  or  banking  association,  who  shaU 
Tiolate  any  of  the  provisions  of  this  act,  shaU  be  deemed  and  adjudged  guilty  of  an 
embezzlement  of  public  money,"  Is  confined  to  officers  of  banks  and  banking  assocla^ 
tions,  and  does  not  apply  to  a  clerk  In  the  office  of  the  assistant  treasurer,  at  Boston. 

Certificate  of  division  from  the  United  States  District  Court  of  Mas« 
sachosetts. 

Hartwell,  being  a  clerk  in  the  office  of  the  assistant  treasurer  of  the 
United  States  at  Boston,  was  indicted  for  embezzlement  of  public 
money,  the  indictment,  in  numerous  counts,  being  founded  on  the  stat- 
ute of  1846,  and  on  that  of  1866.  The  court  below  being  divided  in 
opinion,  certified  two  questions:  first,  whether  defendant  was  liable 
under  the  sixteenth  section  of  the  act  of  1846,^  and,  second,  whether 
uiy  oSense  was  charged  under  the  act  of  1866  of  which  the  court  has 
jurisdiction. 

Mr.  Justice  Swatne,  delivered  the  opinion  of  the  court. 

• 

1  The  Snb-Treasnry  Act. 
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This  case  comes  before  us  upon  a  coitificate  of  division  in  opinion  of 
the  judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts.    As  disclosed  in  the  record  the  case  is  as  follows :  — 

The  defendant  was  indicted  for  embezzlement.  The  indictment  con- 
tains ten  counts.  The  first  three  are  founded  upon  the  sixteenth  sec- 
tion of  the  act  of  August  6,  1846,  the  remaining  seven  upon  the  third 
section  of  the  act  of  June  14,  1866.  The  counts  upon  the  act  of  1846 
allege  that  the  defendant,  being  an  officer  of  the  United  States,  to  wit, 
a  clerk  in  the  office  of  the  assistant  treasurer  of  the  United  States,  at 
Boston,  appointed  by  the  assistant  treasurer  with  the  approbation  of 
the  Secretary  of  the  Treasury,  and  as  such  charged  with  the  safe  keep- 
ing of  the  public  moneys  of  the  United  States,  did  loan  a  lai^ge  amount 
of  said  moneys,  with  the  safe  keeping  whereof  he  was  intrusted  in  Mb 
capacity  aforesaid.  The  names  of  the  borrowers  and  the  amount  and 
description  of  the  moneys  loaned  are  set  forth. 

The  succeeding  counts  allege  that  the  defendant,  being  a  person,  not 
an  authorized  depositary  of  the  public  moneys  of  the  United  States,  to 
wit,  a  clerk  in  the  office  of  the  assistant  treasurer  of  the  United  States, 
at  Boston,  appointed  by  him  with  the  approbation  of  the  Secretaiy  of 
the  Treasury,  having  the  care  and  subject  to  the  duty  to  keep  safely  the 
public  moneys  of  the  United  States,  did  knowingly  and  unlawfully  ap- 
propriate and  apply  another  portion  of  said  public  moneys,  of  which 
he  had  the  care,  and  was  subject  to  the  duty,  safely  to  keep  as  afore- 
said, for  a  purpose  not  prescribed  by  law,  to  wit,  did  loan  the  same. 
The  particulars  with  reference  to  the  loans  are  given  as  in  the  preceding 
counts. 

The  testimony  being  closed,  the  opinions  of  the  judges  were  opposed 
upon  the  points:  (1)  Whether  the  defendant  was  liable  to  indictment 
under  the  sixteenth  section  of  the  act  of  August  6,  1846 ;  and  (2) 
whether  there  is  any  offense  charged  in  the  last  seven  counts  under  the 
third  section  of  the  act  of  June  14,  1866,  of  which  the  court  had  juris- 
diction. 

The  section  referred  to  in  the  act  of  1846  describes  in  three  places 
the  persons  intended  to  be  brought  within  its  scope.  The  language 
used  in  that  connection  is :  *'  All  officers  and  other  persons  charged  by 
this  act,  or  any  other  act  with  the  safe-keeping,  transfer  and  disburse- 
ment of  the  public  money,  are  hereby  required,"  etc.  *'  If  any  officer 
charged  with  the  disbursement  of  the  public  moneys  shall  accept  or  re- 
ceive," etc.  "The  provisions  of  this  act  shall  be  so  construed  as  to 
apply  to  all  persons  charged  with  the  safe-keeping,  transfer  or  disborse- 
ment  of  the  public  money,  whether  such  persons  be  indicted  as  re- 
ceivers or  depositaries  of  the  same." 

Was  the  defendant  an  officer  or  person  *'  charged  with  the  safe-keep- 
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ing  of  the  pablic  money**  within  the  meaning  of  the  act?  We  think 
he  was  both.  He  was  a  pablic  officer.  The  general  appropriation  act 
of  July  23,  1866,^  aathorized  the  assistant  treasurer,  at  Boston,  with 
the  approbation  of  the  Secretary  of  the  Treasury,  to  appoint  a  specified 
number  of  clerks,  who  were  to  receive,  respectively,  the  salaries  thereby 
prescribed.  The  indictment  avers  the  appointment  of  the  defendant  in 
the  manner  provided  in  the  act. 

An  office  is  a  public  station  or  employment,  conferred  by  the  appoint- 
ment of  government.  The  term  embraces  the  ideas  of  tenure,  dura- 
tion, emolument  and  duties.  The  employment  of  the  defendant  was 
in  the  public  service  of  the  United  States.  He  was  appointed  pursuant 
to  law,  and  bis  compensation  was  fixed  by  law.  Vacating  the  office  of 
his  superior  would  not  have  affected  the  tenure  of  his  place.  His  duties 
▼ere  oontiiming  and  permanent,  not  occasional  or  temporary.  They 
were  to  be  Buch  as  his  superior  in  office  should  prescribe. 

A  government  office  is  different  from  a  contract.  The  latter  from  its 
Mtare  is  necessarily  limited  in  its  duration  and  specific  in  its  objects. 
The  terms  agreed  upon  define  the  rights  and  obligations  of  both  parties, 
tud  neither  may  depart  from  them  without  the  assent  of  the  other.' 
The  defendant  was  appointed  by  the  head  of  a  department  within  the 
meaning  of  the  constitutional  provision  upon  the  subject  of  the  ap- 
pointing power.  3 

The  sixtli  section  of  the  act  of  1846,  after  naming  certain  public 
offloen  specificaUy,  proceeds:  ^' And  aU  public  officers,  of  whatever 
grade,  be,  and  they  are  hereby,  required  to  keep  safely,  without  loan* 
iog,  using,  depositing  in  banks,  or  exchanging  for  other  funds  than  as 
allowed  by  this  act,  all  public  money  collected  by  them,  or  otherwise  at 
any  time  placed  in  their  possession  and  custody,  till  the  same  is  ordered 
hy  the  proper  department  or  officer  of  the  government  to  be  transferred 
or  paid  out"  This  clearly  embraces  the  class  of  subordinate  officers 
to  which  the  defendant  belonged. 

We  are  also  of  the  opinion  that  the  act  prescribes  punishment  for 
the  offense  with  which  the  defendant  is  charged.  The  first  part  of 
the  sixteenth  section  declares  that  if  any  officer  to  whom  it  applies 
ihall  convert  to  his  own  use,  loan,  deposit  in  bank,  or  exchange  for 
other  funds,  except  as  permitted  by  the  act,  any  of  the  public  money 
intrusted  to  him,  ^'  every  such  act  shall  be  deemed  and  adjudged  to  be 
an  embezzlement,"  and  is  made  a  felony.  It  next  enacts  that  if  any 
officer  charged  with  the  disbursement  of  public  moneys  shall  take  a 
false  voucher,  "  every  such  act  shaU  be  a  conversion  to  his  own  use  of 

1 U  Stat,  at  Jjatgt,  900.  8  Oal.  88 ;  Sanford  9.  Boyd,  2  Or.  0. 0. 78; 

s  U.  8.  V.  ICaorioe,  S  lUursh.  103 ;  JaokBon      Ex  parte  Smith,  Id,  666. 
■•  H«al7,ao  Johns.  488;  Vaoghn  v.  EngUah,  >  Const.,  art.  9,  sec.  2. 
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the  amount  specified"  in  Buch  voucher.  This  clause  then  follows: 
*'  And  any  officer  or  agent  of  the  United  States,  and  all  persons  partici- 
pating in  such  act,  being  convicted  thereof  before  any  court  of  the  United 
States  of  competent  Jurisdiction,  shall  be  sentenced  to  imprisonment 
for  a  term  of  not  less  than  six  months  nor  more  than  ten  years,  and  to  a 
fine  equal  to  the  amount  of  the  money  embezzled."  This  clause  is  to  be 
taken  distributively.  It  applies,  and  was  clearly  intended  to  apply,  to 
all  the  acts  of  embezzlement  specified  in  the  section — to  those  relating 
to  moneys,  in  the  first  category,  as  well  as  to  those  relating  to  vouchers 
in  the  second.  The  context  of  the  section  and  the  language  of  the 
clause  both  sustain  this  view  of  the  subject.  If  this  be  not  the  proper 
construction,  then  t'  e  consequence  would  follow  that  in  this  elaborate 
section,  obviously  intended  to  cover  the  whole  ground  of  frauds  by  re- 
ceivers, custodians  and  disbursers  of  the  public  moneys,  of  every  grade 
of  office,  punishment  it  is  provided  for  only  one  of  the  offenses  which 
the  act  designates.  There  is  no  principle,  which,  properly  applied,  re- 
quires or  would  warrant  such  a  conclusion. 

It  is  urged  that  the  terms  used  in  the  sixteenth  section  to  designate 
the  persons  made  liable  under  it  are  restrained  and  limited  to  principal 
officers,  by  requirements  and  provisions  which  are  applicable  to  them, 
and  are  inapplicable  to  all  those  holding  subordinate  places  under  them. 
To  this  there  are  several  answers.  We  think  the  only  effect  of  these 
provisions  is  to  operate,  according  to  their  terms,  where  such  higher 
officers  are  concerned.  They  are  without  effect  as  to  the  subordinates, 
to  whom  they  are  inapplicable.  They  do  not  take  offenders  of  that 
class  out  of  the  penal  and  other  provisions  of  the  statute,  which  must  be 
conceded  othermse  to  embrace  them.  The  broad  language  of  the  pro- 
vision in  the  preceding  sixth  section,  which  has  been  referred  to,  is 
coupled  with  no  qualification  whatever,  expressed  or  implied.  If  the 
subordinates  are  not  within  the  act,  there  is  no  provision  in  the  laws  of 
the  United  States  for  their  punishment  in  such  cases.  So  far  as  those 
laws  are  concerned  they  may  commit  any  of  the  crimes  specified  with 
impunity.  We  think  it  clear  that  it  was  not  the  intention  of  Congress 
to  leave  an  omissjon  so  wide  and  important  in  the  act,  and  our  minds 
have  been  brought  satisfactorily  to  the  conclusion  that  they  have  not 
done  so. 

We  are  not  unmindful  that  penal  laws  are  to  be  construed  strictly.  I^ 
is  said  that  this  rule  is  almost  as  old  as  construction  itself.  But  when- 
ever invoked  it  comes  attended  with  qualifications  and  other  rules  no 
less  important.  It  is  by  the  light  which  each  contributes  that  the  judg- 
ment of  the  court  is  to  be  made  up.  The  object  in  construing  penal,  as 
well  as  other  statutes,  is  to  ascertain  the  legislative  intent.  That  con- 
stitutes the  law.    If  the  language  be  dear  it  is  conclusive.    There  can 
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be  no  constmction  where  there  is  nothing  to  construe.    The  words 
mast  not  be  narrowed  to  the  exciusion  of  what  the  Legieiatore  intended 
to  embrace ;  but  that  intention  mast  be  gathered  from  the  words,  and 
tbej  most  be  snch  as  to  leave  no  room  for  a  reasonable  doubt  npon  the 
subject.     It  must  not  be  defeated  by  a  forced  and  over-strict  construc- 
tion.   The  rule  df>es  not  exclude  the  application  of  common  sense  to 
the  terms  made  use  of  in  the  act  in  order  to  avoid  an  absurdity,  which 
the  Legislature  ought  not  to  be  presumed  to  have  intended.     When  the 
words  are  general  and  include  various  classes  of  persons,  there  is  no 
aathority  which  would  justify  a  court  in  restricting  them  to  one  class 
and  excluding  others,  where  the  purpose  of  the  statute  is  alike  applica- 
hle  to  all.     Tlie  proper  course  in  all  cases  is  to  adopt  that  sense  of  the 
words  which  best  harmonize  with  the  context,  and  promotes  in  the  full- 
est manner  the  policy  and  objects  of  the  Legislature.     The  rule  of  strict 
construction  is  not  violated  by  permitting  the  words  of  the  statute  to 
hare  their  full  meaning,  or  the  more  extended  of  two  meanings,  as  the 
irider  popular  instead  of  the  more  narrow  technical  one ;  but  the  words 
fiboold  be  taken  in  such  a  sense,  bent  neither  one  way  nor  the  other,  as 
will  best  manifest  the  legislative  intent.^ 

We  think  we  have  not  transcended  these  principles  in  coming  to  the 
conclusions  we  have  announced. 

The  determination  of  the  second  question  certified  depends  upon  the 
eonstruotion  of  the  third  section  of  the  act  to  which  it  refers.  That 
section  provides  ''  that  if  any  banker,  broker,  or  other  person,  not  an 
tathorized  depositary  of  the  public  moneys,"  shall  do  either  of  the 
lets  therein  specified,  every  such  act  shall  be  held  to  be  an  embezzle- 
Bent 

The  penal  sanction  with  which  the  section  concludes  is  as  follows: 
^*And  any  president,  cashier,  teller,  director,  or  other  officer  of  any 
hank  or  banking  association,  who  shall  violate  any  of  the  provisions  of 
this  act,  shall  be  deemed  and  adjudged  guilty  of  an  embezzlement  of  pub- 
Be  money,  and  punished  as  provided  in  section  2  of  this  act."  This 
elaose  is  limited  in  its  terms  to  the  officers  named  in  it.  There  is  noth- 
ing which  extends  it  beyond  them.  It  can  not,  by  construction,  be 
made  to  include  any  others.  It  is  confined  to  officers  of  banks  and 
banking  associations.  The  defendant  is  not  brought  within  the  act  by 
&e  averments  contained  in  the  counts  of  the  indictment,  which  are 
foonded  upon  it.  They  describe  him  only,  as  a  clerk  in  the  office  of 
tiie  assistant  treasurer  at  Boston.     As  such,  the  act  does  not  affect  him, 

1  United  States  v.  WQtberger,  6  Wheat.  United  States  v.  Winn,  8  Samn.  Sll ;  1  BLbIl 
»;  United  States  v,  Morris,  U  Pet  475;      Or.  L.,  sec.  128;  Bacon's  Abr.  Tit  stotl. 
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and  the  court  has  no  jarisdlction  of  the  offenses  charged.     These  ooimtB 
are,  therefore,  fatally  defective. 

The  first  point  certified  up  will  be  answered  in  the  afitenatiye  and  the 
and  the  second  in  the  negative. 

Answers  accordingly. 

Justices  MiLLEB,  Gbieb,  and  Field,  dissented  from  the  majority  on 
the  answer  given  to  the  first  question. 


CUSTOMS    LAW  —  SMUGGLING  —  SECRET   AND    CLANDESTINB    CON- 
DUCT ESSENTIAL. 

United  States  v.  Thomas. 

[4  Ben.  870.] 

In  the  United  States  DistHct  Court,  New  York,  1870. 

To  Brlnff  into  the  United  States,  goods  sabjeot  to  daty  without  haying  paid  or  ac- 
coanted  for  the  datiea  is  not  against  the  law.  It  is  the  secret  and  clandestine  mamier 
in  wMoh  goods  are  brought  which  constitute  the  gist  of  offense. 

Hall,  J.  The  defendant  was  tried  at  the  present  term,  and  a  verdict 
of  guilty  was  rendered  upon  one  count  of  the  indictment  against  him. 
He  thereupon  moved  in  arrest  of  judgment  on  account  of  the  allied 
insufficiency  of  the  count  on  which  he  was  convicted.  This  count 
charged  '^  that  the  said  David  H.  Thomas,  now  or  late  of  Niagara,  in 
the  county  of  Niagara,  in  the  State  of  New  York,  heretofore,  to  wit,  on 
the  first  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-nine,  at  Niagara,  in  the  county  of  Niagara,  and 
State  of  New  York,  in  said  district,  and  within  the  jurisdiction  of  this 
court,  did  fraudulently,  knowingly  and  unlawfully  receive  and  conceal 
certain  goods,  wares  and  merchandise,  to  wit:  five  hundred  pounds  of 
nutmegs,  after  their  importation  into  the  United  States  contrary  to  law, 
knowing  the  same  to  have  been  imported  contrary  to  law,  in  that,  that  the 
said  goods,  wares  and  merchandise  so  imported  as  aforesaid  were,  at  the 
time  the  same  were  so  imported  into  the  United  States,  subject  to  duty 
by  law,  the  duties  due  and  .payable  upon  said  goods,  wares  and  mer- 
chandise not  having  been  paid  and  accounted  for,  he,. the  said  David 
H.  Thomas,  at  the  time  he  so  received  and  concealed  the  said  goods, 
wares  and  mercliandise  as  aforesaid,  well  knowing  that  the  duty  due 
and  payable  upon  said  goods,  wares  and  merchandise  had  not  been 
paid  or  accounted  for,  contrary  to  the  statute  of  the  United  States  (A 
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America  in  such  case  made  and  provided,  and  against  the  peace  of  the 
United  States  and  their  dignity." 

The  count  was  intended  to  be  based  upon  the  fourth  section  of  *'  An 
act  farther  to  prevent  smuggling  and  for  other  purposes,"  approved 
Julj  18,  1866,^  and  which  provides  '*  that  if  any  person  shall  fraud- 
ulently or  knowingly  import  or  bring  into  the  United  States,  or  assist 
in  80  doing,  any  goods,  wares  or  merchandise  contrary  to  law,  or  shall 
receive,  conceal,  buy,  sell  or  in  any  manner  facilitate  the  transporta- 
tion, concealment  or  sale  of  such  goods,  wares  or  merchandise  after 
their  importation,  knowing  the  same  to  have  been  imported  contrary  to 
law,  such  goods,  wares  and  merchandise  shall  be  forfeited,  and  he  or 
she  shall,  on  conviction  thereof  before  any  court  of  competent  jurisdic- 
tion, be  fined  in  any  sum  not  exceeding  $5,000  nor  less  than  $50,  or  be 
imprisoned  for  any  time  not  exceeding  two  years,  or  both,  at  the  dis- 
cretion of  such  court ;  and  in  all  cases  where  the  possession  of  such 
goods  shall  be  shown  to  be  in  the  defendant  or  where  the  defendant 
diall  be  shown  to  have  had  possession  thereof,  such  possession  shall  be 
deemed  evidence  sufficient  to  authorize  conviction,  unless  the  defendant 
shall  explain  the  possession  to  the  satisfaction  of  the  jury." 

It  will  be  seen  that  the  indictment  in  express  terms  limits  the  allega- 
tk)D  that  the  nutmegs  mentioned  in  the  indictment  were  imported  and 
brought  into  the  United  States  contrary  to  law,  by  stating  that  the  same, 
being  subject  to  duty  by  law,  where  so  imported  and  brought  into  the 
United  States  without,  the  duties  due  and  payable  thereon,  having  been 
p&id  or  accounted  for,  at  least,  that  is  the  substance  of  what  it  was  in- 
tended to  allege  by  the  inartificial  language  used  in  the  indictment. 

This  makes  it  necessary  to  consider  what  is  the  true  construction  of 
the  foorth  section  of  the  act  of  1866,  above  recited,  and  whether  the 
allegation  made  brings  the  case  stated  within  its  provisions. 

As  a  general  rule,  it  may  be  said  that  it  is  not  contrary  to  law  to  im- 
port, or  bring  into  the  United  States,  goods  subject  to  duty  without 
luiving  paid  or  accounted  for  such  duties.  In  almost  every  case  of 
importation  the  goods  are  not  only  brought  into  the  United  States,  but 
tte  imported,  in  the  true  legal  sense  of  that  term  as  used  in  the  revenue 
acts,  before  there  is  any  obligation  to  account  for  or  make  payment  of 
tbe  duties.  They  are  brought  into  the  United  States  as  soon  as  they 
ve  brought  into  its  territory ;  and  the  act  of  their  importation  is  com- 
plete when  they  are  voluntarily  brought  into  a  port  of  delivery  with  in- 
tent to  unlade  them  there,^  and  if  the  goods  are  subsequently  entered, 
uid  the  other  provisions  of  the  lav  afterwards  complied  with,  and  the 
duties  paid,  no  penalty  or  forfeiture  is  incurred. 

^  V,  8.  Scat  St  Large,  toI.  U,  p.  179.  >  U.  S.  v.  Lindsay,  1  OaU.  88B. 
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Indeed,  it  is  believed  that  there  is  no  case  in  which  a  penalty 
or  forfeiture  is  incurred,  or  can  be  enforced,  or  any  crime  or  offense 
oommitted,  simply  because  the  duties  on  imported  goods  are  not  paid 
or  accounted  for  before  the  importation  is  complete.  It  is  by  acts  or 
omissions  subsequent  to  the  importation  that  forfeitures  and  penalties 
are  incurred,  or  crimes  or  offenses  committed,  unless  there*  is  some  law 
expressly  declaring  the  importation  itself,  or  the  manner  of  making  it, 
unlawful.  The  nineteenth  section  of  the  act  of  August  30, 1842,  which 
provides  for  the  punishment  of  any  person  who  ''  shall  knowingly,  with 
intent  to  defraud  the  revenue  of  the  United  States,  smuggle  or 
clandestinely  introduce  into  the  United  States  any  goods,  wares  or  mer- 
chandise subject  to  duty  by  law,  and  which  should  have  been  invoiced, 
without  paying  or  accounting  for  the  duty,''  makes  the  clandestine  io- 
troduction  or  smuggling  into  the  United  States  of  dutiable  goods,  in 
cases  therein  provided  for,  a  criminal  offense,  which  is  complete  as  soon 
as  the  goods  are  so  clandestinely  introduced  or  smuggled  into  the 
United  States ;  but  in  such  cases  it  is  the  secret  and  clandestine  manner 
of  the  importation,  with  intent  to  defraud  the  revenue,  and  not  the  non- 
payment of  or  not  accounting  for  the  duties,  prior  to  the  importation, 
which  constitutes  the  gist  of  the  offense. 

'  There  are  many  cases  to  which  this  fourth  section  of  the  act  of  1866 
was  probably  intended  to  apply,  and  to  which  it  may  be  properly  ap- 
plied ;  but  it  is  unnecessary  to  refer  to  more  than  two  or  three  acts  of 
Congress  to  show  what  was  probably  the  general  intention  of  the  Na- 
tional Legislature  in  adopting  the  section  under  consideration.     By  the 
fifth  section  of  the  act  of  July  10,  1861,^  the  President  was  authorized, 
under  the  circumstances  therein  set  forth,  to  declare  the  inhabitants  of 
a  State,  or  any  section  or  part  thereof,  to  be  in  a  state  of  insurrection 
against  the  United  States ;  and  by  the  same  section  it  was  provided  that 
thereupon  all  commercial  intercourse  by  and  between  the  same  and  the 
citizens  thereof,  and  the  citizens  of  the  rest  of  the  United  States,  should 
cease  and  be  unlawful,  so  long  as  such  condition  of  hostility  should 
continue ;  and  that  all  goods  and  chattels,  wares    and  merchandise, 
coming  from  said  State  or  section  into  the  other  parts  of  the  United 
States,  and  all  proceeding  to  such  State  or  section  by  land  or  water, 
should,  together  with  the  vessel  or  vehicle  conveying  the  same  or  con- 
veying persons  to  from  such  State  or  section,  be  forfeited  to  the  United 
States.    The  fourth  section  of  the  same  aot^  authorized  the  President 
to  close  ports  of  entry  in  certain  cases,  and  give  notice  thereof  by  procla- 
mation ;  and  declared  that  thereupon  all  right  of  importation  and  other 
privileges  incident  to   ports  of  entry  should  cease  and  be  discon- 
tinued at  such  ports  so  closed,  until  opened  by  the  order  of  the  Fresi- 

1  12  D.  S.  Stot.  at  Lara:e,  267.  >  p.  8S6. 
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^eiit';)and  that  if,  while  said  ports  were  so  closed,  any'^p  orTessd 
from  beyond  .ito  United  States,  or  having  on  board  any  articles 
subject  to  duties,  should  ent^  or  attetnptto  enter  any  such  port,  the 
same,  tOgethv  with  its  tackle,  apparel,  furHitare  and  cargo,  shoidd 
befortdt^tothe  United  Stajbes. 

By  some  of  theiei^enue  actdit  is  made  unli&wftlLtioimpoEticertain  ar- 
ticles except  in  the  form  or  condition  particularly  described*    Thus,  by 
the  first  section  of  the  act  of  July  28, 1866,^  it  is  provided  that  no  cigars 
shall  be  imported  unless  the  same  are  packed  in  boxes  of  not  more  than 
five  hundred  cigars  in  each  box ;  and  that  brandy  and  other  spirituous 
Hqaois  may  be  imported  in  ca^ra  or  other  packages  of  any  capacity  not 
less  than  thirty  gallons ;  and  that  wine  in  bottles  may  be  imported  in 
boxes  containing  not  less  than  one  dozen  bottles  of  not  more  than  one 
qnarteach ;  and  that  wine,  brandy  or  other  spirituous  liquors  imported| 
into  the  United  States  and  shipped  after  October  1,  1866,  in  any  less 
quantity  than  therein  provided  for  shall  be  forfeited  to  the  United  States.* 
It  is  to  such  and  similar  Importations  contrary  to  law,  and  to  the  impor- 
titionof  articles,  the  importation  of  which  is  entirely  prohibited,  that 
the  fourth  section  of  the  act  of  1866  was  intended  to  apply ;  and  as  ap- 
plied to  such  cases,  the  rule  of  evidence,  or  presumption  of  guilt,  de- 
dared  in  that  section,  may  well  be  justified,  while  it  would  be  very  hard 
ind  oppressive  if  the  provisions  of  the  section  in  which  it  is  found  were 
to  be  applied  to  every  case  in  which  goods  were  actually  imported  or 
brought  into  the  United  States  before  the  duties  were  paid  or  accounted 
for,— that  is,  to  ninety-nine  cases  of  every  hundred  of  honest  importa- 
tions. 

Perhaps  it  might  have  been  suggested,  if  th^  question  had  been  at  all 
•rgued  on  the  part  of  the  United  States,  that  the  indictment  states  that 
the  nutmegs  therein  mentioned  were  imported  contrary  to  law,  and  that 
wmuch  of  the  indictment  as  states  in  what  the  illegality  of  the  importa- 
tion consisted,  may  be  rejected  as  surplusage.  But  the  short  answer  to 
that  is,  that  this  is  a  part  of  the  description  of  the  offense,  and  can  not 
he  rejected  as  surplusage,  even  if  the  indictment  would  have  been  good 
if  the  particular  illegality  of  the  importation  had  not  been  set  forth ;  for 
if  an  indictment  set  out  the  oflense  with  greater  particularity  than  is 
required,  the  proof  must  correspond  with  the  averments,  and  nothing 
descriptive  of  the  offense  can  be  rejected  as  surplage.^  But  it  is  believed 
that  the  indictment  would  have  been  bad  if  the  allegation  of  the  ille- 

i  UU.  S.  Stat,  at  Large,  8S8.  8  u.  S.  v.  Brown,  8  McLean,  283;  U.  S.  v 

>  And  see,  for  similar  proyisions  in  re-      Howard,  8  Sumn.  15;  U.  S.  v,  Foye,  1  Oart- 

■peetto  the  importation  of  beer,  ale  and      0.  0. 804. 

porter,  and  reflned  lamp  and  loaf  sugar, 

iWdonlOB  of  the  Act  of  March  2  1780. 
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gality  of  the  importation  had  been  simply  that.it  was  contrary  to  law, 
without  showing  the  facts  constituting  such  illegality,  or  stating  the 
particular  illegality  intended  to  be  proved. 

Upon  the  whole  case,  it  is  very  clear  that  the  count  on  which  the  de- 
fendant was  convicted  is  not  sufficient  to  sustain  a  conviction,  and 
the  motion  in  arrest  of  judgment  is  therefore  granted. 


hbvenub  laws^parlube  to  notify  of  bianufactuhe  of  still. 

United  States  v.  Seed. 

[2  Lowell,  232.] 
In  tJie  United  States  District  Court,  MassachuseUs,  1868. 

To  Constltate  the  Offenae  of  f aUing  to  notuy  the  collector  of  the  making  of  a  ttill,  It 
must  appear  that  the  stUl  was  Intended  to  be  used  within  the  United  States  for  distil* 
ling  spirits,  and  that  the  defendant  failed  to  gire  saoh  notice. 

Lowell,  J.  The  defendant  has  been  convicted  under  section  25, 
of  chapter  184,  of  Statutes  1866,^  for  a  failure  to  notify  a  collector 
of  internal  revenue  concerning  a  still  which  he  had  made,  and  now 
moves  in  arrest  of  judgment  for  alleged  defects  in  the  indictment. 

The  law  enacts,  that  any  person  who  shall  manufacture  any  still,  to 
be  used  for  the  purpose  of  distilling,  shall,  before  the  same  is  removed 
from  the  place  of  manufacture,  notify  the  collector  where  such  still 
is  to  be  used  or  sent,  and  by  whom  it  is  to  be  used,  and  of  its  capacity, 
etc.,  and  if  he  fail  to  give  such  notice,  he  shall  be  fined.  It  is  appar- 
ent that  this  statute  leaves  much  to  be  supplied,  and  it  is  not  an  easy 
one  on  which  to  frame  an  indictment.  It  means  that  when  a  still  is 
made  for  the  purpose  of  distilling  spirits  within  the  United  States,  the 
maker  is  to  notify  the  collector  of  internal  revenue  of  the  district  in 
which  it  is  intended  to  be  so  used  where  it  is  to  be  used  or  sent,  and 
when,  and  by  whom,  etc.,  etc.  I  have  underlined  the  words  which  the 
statute  omits,  and  an  indictment  ought  to  supply  them,  or  something 
which,  to  a  common  intent,  will  fairly  express  the  same  meaning.  The 
general  rule  that  the  words  of  a  statute  are  to  be  followed  in  an  indict- 
ment is  not  absolutely  and  always  true.  On  the  one  hand  it  is  often 
sufficient,  when  the  statute  expresses  a  simple  and  clear  meaning  in 
one  way  that  the  indictment  should  give  the  same  meaning  clearly  in 
another  way.     And  on  the  other  hand,  when  the  statute  is  itself  ellipti- 

1  14  stats.  154. 
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eal  BO  that  its  meaning  must  be  gathered  from  the  context  or  from 
other  ]  arts  of  the  same  or  pther  statutes,  the  indictment,  which  has  not 
the  advantage  of  such  aids  in  its  interpretation,  must  of  itself  allege  a 
crime  according  to  the  true  intent  of  the  statute.  Both  these  excep- 
tions or  explanations  amount  only  to  this,  that  the  statute  crime  may 
and  must  be  laid  with  reasonable  certainty  according  to  the  true  mean- 
ing of  the  law. 

In  this  case  the  charge  in  the  indictment  is,  that  the  defendant  made 
the  still  at  his  shop  in  Chelsea,  '*  said  still  to  be  used  for  the  purpose  of 
distilling,"  and  that  after  it  was  made,  the  said  still  was  removed  with 
the  knowledge  and  consent  of  the  defendant  ''  to  a  district  within  the 
said  United  States,  which  said  district  is  to  your  Jurors  aforesaid 
unknown,  without  notifying  the  collector  of  internal  revenue  of  the  dis- 
trict in  which  said  still  was  intended  to  be  used  "  of  the  requisite  par- 
ticulars. 

This  indictment  fails    to  charge    affirmatively,  that  the  still  was 
intended    to  be  used  within  the  United  States,  for  distilling  spirits,  or 
^t  it  was  the  defendant  that  failed  to  give  the  notice.     The  statement 
tiiat  the  collector  of  the  district  in  which  the  still  was  intended  to  be 
need  was  not  notified,  is  not  an  affirmation  that  there  was  any  such 
district.     Every  fact  here  charged  would  be  true  of  a  still  for  making 
petroleum,  and  removed  from  "Chelsea  to  Boston  for  shipment  to  Can- 
ada, and  of  a  failure  by  the  person  who  removed  it  to  notify  the  col- 
lector, and  of  a  still  intended  to  be  used  in  district  well  known  to  the 
grand  jurors;  for  their  ignorance  is  of  the  district  to  which  it  was 
removed  which  is  not  averred  to  be  the  same  in  which  it  was  intended 
to  be  used. 
I  do  not  find  here  the  certainty  of  allegation  which  the  criminal  law, 

iriaely  or  not,  requires  in  charging  an  offense. 

JudgmerU  arrested. 


KEVENUB  LAW  — DISTILLER— FAILUKB  TO  PAY  TAX. 

Untted  States  v.  Shea. 

[5  Blatchl.  586.] 
In  the  United  States  Circuit  Court,  New  York,  1867. 

AUstUlor  Is  not  in  Default  for  the  mere  non-payment  of  bis  speoial  tax,  nntil  ten 
dayi  after  the  receipt  by  the  collector  of  the  aaseasment  list. 

Proceedings  had  npon  the  trial  of  defendant,  indicted  under  the 
twenty-third  section  of  the  internal  revenue  act  of  July  13,  1866,  for 
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oarrying  on  the  bufiiness  of  a  distiller,  without  haying  paid  a  special 
tax. 

Froni'the  evidence  it  iqppeared  that  though  defendant  had  notpdd 
fixe  tax,  he  had  given  due  notice  of  his  iqtei^ti^n  to  distU  spirits,  given 
a  proper  bond,  etc.,  and  that  in  pursuance  of  this  the  tax  had  been 
assessed  against  him  and  returned  to  the  collector  in  the  monthly  list 
for  December — such  list  having  been  put  in  the  latter's  hands  oa  the 
20th  of  December,,  tess  than  ten  daysprlorlo  the  pommission  of  the 
offense,  chained; 

Upon  .trial  .had  defendant  w^  convicted,,  whereupon  he  moved  for  a 
new.trial  and  arrest  of  judgment. 

Benedict,  J*  Upon  consideration. of  the  various  provisions  of  the 
Internal  se^enue  Jaw:,  I  am  of  .the  opinion  that  the  point  raised  on  the 
evidence  introduced  in  defence  is  well  taken.  The  various  provisions  of 
the  law  in  regard  to  special  taxes,  as  set  forth  in  sections  20,  28,  and 
7d,<  as  iamended  in  tlie  apt  of  1869,  and  elsewhere,  and  which  seem  to 
make.no  substantial  difference,  as  regards  the  particular  defence  in 
question,  between  the  business  of  distilling  and  other  kinds  of  business 
subject  to  a  special  tax,  must,  when  taken  together,  be  considered  to 
import,  that  a  distiller  is  not  in  default  for  the  mere  non-payment  of 
his  special  tax  of  one  hundred  dollars,  until  ten  days  after  the  receipt 
by  the  collector  of  the  assessment  list,  in  which  the  special  tax  is  to  be 
inserted,  and  that  he  cannot  be  held  to  be  guilty  of  the  oflense  created 
in  the  twenty-third  section,  unless  it  appears  that  he  carries  on  the  busi- 
ness after  he  is  in  default  for  th^  non-payment  of  the  tax.  The  words  of 
the  act  are, ' '  without  having  paid  the  special  tax,  as  required  by  law/* 
and  these  words,  "  as  required  by  law,"  must  be  considered  to  refer  to 
the  time  and  place  of  payment,  as  well  as  to  the  amount.  Therefore, 
the  distiller  can  not  be  said  to  carry  on  business  without  payment  of  the 
special  tax,  as  required  by  law,  so  long  as  he  has  taken  all  necessary 
steps  towards  the  ascertainment  and  payment  of  his  special  tax,  and 
stands  ready  to  pay  it  in  the  manner  required  by  law,  that  is,  within 
ten  days  after  the  assessor  shall  have  returned  to  the  collector  the  ajs- 
sessment  list  in  which  such  tax  is  required  to  be  inserted.  This  con- 
struction of  the  provisions  of  the  act  seems  reasonable,  and  to  be 
necessary  to  prevent  infinite  confusion  and  injustice  in  the  collection  of 
the  taxes,  as  a  consideration  of  the  effect  of  similar  provisions  made 
applicable  to  various  trades  will  show.  Although  it  is  true  that,  under 
this  construction,  a  distiller  mny  carry  on  his  business  a  short  time 
without  having  actually  paid  his  special  tax  of  one  hundred  dollars,  as 
may  persons  in  other  kinds  of  business,  yet  he  has  given  security  for 
its  payment  when  due,  while  the  various  other  provisions  in  regard  to 
his  distillery,  etc.,  all  necessary  to  be  complied  with  before  commenciog 


UNITED  STATES  V.  LOUP.  209 

business,  pat  the  distillery  folly  within  the  observation  of  the  govern- 
ment and  enable  it  to  enforce  compliance  with  the  law. 

According  to  this  view  of  the  law,  the  facts  proved  by  the  defend- 
ant amount  to  a  perfect  defence  to  an  indictment  framed  on  this  one 
section,  and  he  is  entitled  to  be  discharged. 


REVENUE  ULWS^RAVmQ  POSSESSION  OF  CANCELED   STAMPS. 

United  States  v.  Loup. 

[1  McCrary,  168.] 

m 

h^e  UnUed  States  Circuit  Court,  Eastern  District  of  Missouri,  1880. 

ftie  OlBmM  of  Saviair  in  Posseflalon  internal  revenue  ■tamps  which  had  been  pre- 
Tkraily  used  and  oanoeied  onder  teetion  8876,i  Inclndes  only  the  poMesaion  of  whole 
itafflpt  and  not  fra^rmentB  of  itamps  though  they  may  be  capable  of  being  oaed  again* 

TsEiT,  D.  J.  The  question  presented  involves  the  construction  of 
fte  United  States  statutes  pertaining  to  internal  revenue,  and  particu- 
larly section  3376.  The  defendant  is  charged  in  the  indictment  with 
kTifigbad  in  his  possession  internal  revenue  stamps  that  had  been 
tberetofore  used  and  canceled.  It  appears  from  the  arguments  and 
statements  of  counsel,  rather  than  otherwise,  that  the  facts  are  that  de- 
fendant did  have  in  his  possession  parts  or  halves*  of  several  stamps 
vMch  had  theretofore  been  used,  which  could  readily  be  placed  on  a 
package  in  such  a  poration  as  to  give  them  the  appearance  of  a  complete 
Btamp;  bat  no  complete,  unbroken  or  unmutilated  stamp. 

Under  the  stipulation  of  counsel  this  court  is  asked  to  determine 
v^er,  on  such  a  statement  of  facts,  the  defendant  can  be  found  guilty 
of  the  offense  charged  under  section  3376. 
Hefeience  has  been  made  to  many  other  sections  of  the  statute,  sup- 
posed to  be  in-pari  materia;  and,  on  the  other  hand,  the  rules  of  con- 
struction as  to  criminal  statutes  have  been  invoked.    Where  a  statute 
containing  many  provisions  as  to  distinct  subjects,  each  of  which  has 
its  own  peculiar  requirements,  is  presented  for  interpretation,  the  re- 
qmrements  and  penalties  of  one  can  not,  in  a  criminal  proceeding,  be 
Spoiled  into  another.     Stamps,  according  to  the  law  and  regulations, 
ve  to  be  placed  on  packages  of  snuff  in  a  prescribed  manner,  whereby 
tiie  opemng  of  the  package  will  destroy  the  stamp.    As  to  brewer 
^PS)  the  statute  is  very  specific  as  to  the  mode  of  placing  them  on 

^Ber.StaU. 
2  BxrarcBs.  14 
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the  packages  and  destroying  them ;  and,  as  to  stamps  to  be  used  for 
some  other  purposes,  it  is  provided  that  they  shall  be  *'  utterly  **  de- 
stroyed, etc. ;  yet  as  to  snuff  stamps  no  such  requirement  exists,  be- 
cause it  is  presumed  that  if  attached  as  demanded  they  will  necessarily 
be  ruptured  or  torn  into  parts.  The  fact  that  more  specific  provisions 
are  contained  in  the  statutes  as  to  the  other  articles  would  indicate,  not 
that  such  provisions  should  obtain  as  to  snuff,  but  that  snuff  stamps 
were  intended  to  follow  a  different  rule  —  a  rule  specific  as  to  them. 

The  statute  has  several  provisions  which  will  adequately  protect  the 
government  against  fraud  by  manufacturers  or  dealers  in  snuff  without 
importing  into  section  8376  words  not  there.  It  would  have  been  verj 
easy  for  Congress  to  have  enacted  that  the  possession  of  any  part  of  a 
stamp  previously  used  should  be  punishable,  if  such  had  been  the  pur- 
pose ;  or  it  might  have  been  enacted  that  the  possession  of  parts  which 
were  capable  of  being  united  or  reunited,  etc.,  should  be  an  offense. 
When  the  specific  mode  of  using  stamps  for  tobacco  and  snuff,  as  pre- 
scribed by  the  statutes  and  regulations  thereunder,  is  considered,  it  is 
evident  that  section  8886  contemplated  stamps  detached  as  a  whole,  and 
not  the  mere  possession  of  fragments  of  stamps,  no  matter  how  capable 
of  being  used. 

If  stamps  previously  used  are  again  affixed  to  a  package,  or  if  not 
destroyed  when  the  package  is  emptied,  etc.,  the  section  provides  for 
appropriate  penalties.  Why,  then,  should  a  court  go  beyond  the  terms 
of  the  section  to  declare  that  to  be  an  offense,  by  construction,  which 
the  statute  does  not  make  an  offense,  especially  when  the  same  section 
makes  punishable  any  failure  to  destroy  the  stamp  on  opening  the  pack- 
age, or  any  affixing  of  the  stamp  to  a  new  package? 

The  question  must  be  resolved  in  favor  of  the  defendant,  although 
the  facts  stated  indicate  a  fraudulent  purpose  on  his  part. 

McCbabt,  Circuit  Judge,  concurs. 


REVENUE  LAW— CABBTING  ON  BUSINESS  WITHOUT  LICENSE. 

United  States  v.  Prbsst 

[1  Lowell,  819.] 
In  the  UnUed  Stales  District  Court,  MassachueeUSj  1869. 

.  Peddler  who  hae  I>aly  Applied  to  the  assessor  for  a  license  In  April,  is  not  indlota* 
ble  for  carrying  on  business  without  payment  of  the  special  tax,  between  the  first  and 
MTenth  days  of  May,  before  the  (as  was,  in  the  usual  eoorse  of  bosineas,  uaaeu^d 
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upon  bbn  for  tluit  year,  if  be  Intended  during  that  time  to  pay  the  tax  when  it  ahonld  be 
aBMtsed.  although  when  the  tax  bill  was  presented  him  on  the  twenty-flrat  of  May  he 
refused  to  pay  it,  having  stopped  basiness  on  the  seventh. 

The  defendant  was  indicted  under  the  seyenty-third  section  of  the 

act  of  1864  as  amended  by  that  of  July  13, 1866,^  for  carrying  on  the 

trade  or  business  of  a  peddler  of  the  third  class,  Trithout  paying  the 

special  tax  imposed  on  that  business  by  the  same  statute.     The  evidence 

tended  to  show  that  the  defendant  had  duly  paid  his  tax  for  1867,  and 

that  in  April,  1868,  he  duly  applied  to  the  assessor  of  internal  revenue 

uf  his  district  to  pay  the  special  tax  for  that  fiscal  year,  beginning  with 

May  1,  1868 ;  that  four  or  five  days  afterwards  he  sold  out  his  business, 

aad  had  not  carried  it  on  since.     The  taxes  were  usually  assessed  about 

the  tireDtieth  of  May  in  each  year,  and  the  bills  were  sent  in  on  the  next 

day.    The  defendant's  bill  was  sent  him  as  usual,  but  he  had  neglected 

ud  refused  to  pay  the  tax,  and  was  indicted  in  January,  1869. 

Lowell,  J. ,  ruled  that  if  the  defendant  had  been  guilty  only  of  a  neg- 
ket  or  refusal  to  pay  his  tax  after  he  had  ceased  to  carry  on  the  busi- 
ness, he  was  not,  for  that  alone,  liable  to  indictment  under  the  section 
cited.  That  the  offense  described  in  the  law  was  the  carrying  on  a 
trade  or  business  without  payment  of  a  tax,  and  if  the  defendant,  when 
he  carried  on  the  business  before  his  tax  was  levied,  had  no  intent  to 
defraad  the  government,  he  could  not  be  lawfully  convicted.  His  ap> 
plication  to  be  assessed  was  all  that  he  could  do,  or  was  bound  to  do» 
ontil  &e  bill  was  rendered.  So  that,  while  many  defendants  had  been 
rightly  convicted  under  this  section  who  had  never  been  assessed  for  a 
tax,  bec&ase  the  failure  to  assess  them  arose  out  of  their  own  wrong  in 
not  making  application  to  the  assessor,  and,  therefore,  they  could  not 
be  heard  to  object  the  want  of  assessment ;  yet  this  stringent  penalty 
was  not  intended  for  delinquent  tax-payers  merely  as  such,  if  they  had 
been  guilty  of  no  act  or  omission  at  the  time  they  carried  on  their  busi- 
ness. The  government  ofilcers,  in  adopting  what  appeared  to  be  a  rea- 
sonable and  perhaps  necessary  practice  of  giving  credit  for  the  tax  for 
twenty  days  while  their  lists  were  preparing,  did  not  thereby  expose  all 
tndesmen  to  indictment  who  took  advantage  of  that  credit. 

The  district-attorney  declined  to  go  to  the  jury  on  the  question  of  in- 
tent, aad  the  defendant  was  acquitted. 

I  14  Stats,  lis. 
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BEVENUE  LAW— FAILURE  TO  OBLITERATE  STAMF. 

/  United  States  v.  Buchanan. 

[4  Haghes,  487.] 
in  the  United  States  District  Court,  North  Carolina  j  1881. 

An  Indiotment  Under  Seotion  8824  of  the  United  States  Bevleed  Statutes  for  faO- 
are  to  obliterate  the  stamp  npon  a  cask  of  spirits,  after  it  had  been  emptied,  can  not 
be  sustained,  in  a  case  in  which  it  appeared  that  the  cask  was  remored  from  the  plaee 
where  it  had  been  while  the  sale  of  its  contents  was  going  on,  as  soon  as  the  spirits  had 
ceased  to  run  from  the  faucet,  with  the  intention,  when  assistance  should  be  obtained 
of  pouring  what  was  left  out  of  it  through  the  bong-hole,  if  this  latter  be  done  witUn 
a  reasonable  time  after  such  removal. 

On  Indictment. 

James  E.  Boyd,  District- Attorney,  for  the  United  States. 

J.  TT.  Bowman  and  J,  W,  McElroy,  for  defendant. 

The  Indictment  was  under  section  3324,^  for  not  obliterating  a  stamp 
after  the  cask  was  empty. 

There  was  a  conflict  of  testimony  whether  when  the  officer  saw 
the  cask  it  was  entirely  empty.  The  business  was  done  by  the  wife  of 
the  accused,  without  his  participation  in  it  to  any  extent.  The  defence 
was,  that  the  cask,  though  nearly  empty  was  not  entirely  so,  and  had 
been  taken  from  the  bar  and  stood  on  end  in  another  room  untU  the 
woman  could  obtain  assistance  to  empty  what  spirits  remained  in  it  from 
the  bung-hole. 

Dick,  D.  J.  It  is  conceded  that  the  stamp  on  the  cask  was  not 
effaced  and  obliterated  as  required  by  law.  The  only  controverted 
question  of  fact  which  you  have  to  determine  is,  was  the  cask  empty 
when  discovered  by  the  deputy  collector?  The  affirmative  allegation  is 
made  in  the  indictment,  and  is  material  in  constituting  the  offense 
charged ;  and,  before  a  conviction  can  properly  be  had,  you  must  be 
satisfied  from  all  evidence,  beyond  a  reasonable  doubt,  that  the  alle- 
gation is  true. 

As  the  statute  upon  which  this  indictment  is  founded  is  highly  penal, 
a  general  rule  of  construction  requires  that  it  shall  be  strictly  construed, 
and  not  extended  by  implication.  The  words  in  a  statute,  if  of  com- 
mon use,  are  to  be  taken  in  their  natural,  plain,  obvious,  and  ordinary 
meaning.  The  offense  charged  in  this  case  is  a  failure  to  efface  and 
obliterate  a  stamp  '^  at  the  time  of  emptying  such  cask,"  etc.  You  will 
consider  what  is  meant  by  the  words  '^  emptying  such  cask."  The  or- 
dinary signification  of  the  verb  '^  to  empty  **  is  to  *'  make  void ;  "  '*  to 

1  u.  s.  BeT.  statik 
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ezfaanst ; "  **  to  deprive  of  the  contents. ''    If  this  ordinary  signification 
of  the  word  used  in  the  statute  is  adopted,  the  defendant  can  not  be 
convicted  unless  the  evidence  shows  that  the  cask  was  completely  de- 
priTed  of  its  contents  —  not  a  pint  left.     I  am  not  disposed  to  adopt 
this  strict  literal  oonstraction,  as  there  is  another  important  role  in  the 
eonstraction  of  statutes  which  must  be  observed.     We  must  consider 
the  object  and  spirit  of  the  statute,  and  try  to  ascertain,  from  the  lan- 
guage of  the  whole  and  every  part  of  the  statute,  what  was  the  intent 
and  porpose  of  the  Legislature  in  making  the  statute.     The  intent  of 
the  Legislature  may  be  found  in  the  statute  itself,  and  from  other  stat- 
utes in  pari  mcUeria;  and  also  by  considering  the  probable  effects  and 
consequences  that  would  result  from  a  strict  literal  construction.    When 
ascertained,  this  intent  should  be  foUowed  with  reason  and  discretion, 
though  such  construction  may  seem  contrary  to  the  letter  of  the  stat- 
ute; for  it  is  the  intent  which  often  gives  meaning  to  words  otherwise 
obBCore  and  doubtful.    The  evident  intent  of  the  Legislature  was  to 
guard  against  frauds  on  the  internal  revenue  by  preventing  the  re-use 
of  stamped  casks  which  had  once  been  emptied ;  and  there  was  a  great 
and  manifest  necessity  to  provide  against  frauds  which  could  so  easily 
be  perpetrated.     I  am  inclined  to  the  opinion  that  when  a  retail  dealer 
of  distUled  spirits  draws  off  the  contents  of  a  cask  as  far  as  can  be  done 
from  the  faucet,  and  then  removes  it  from  the  place  where  it  had  been 
used  in  his  business,  he  should  completely  exhaust  the  cask  if  he  so  de- 
Birea,  and  efface  and  obliterate  the  stamp.     If  the  law  allows  a  retail 
dealer  to  empty  a  cask  as  far  as  can  conveniently  be  done  by  the  ordinary 
metiiod,  and  then  remove  it  from  the  place  where  used  in  the  course  of 
his  business,  and  not  efface  and  obliterate  the  stamp,  because  it  still 
eontains  a  small  quantity  of  distilled  spirits  of  little  value,  then  the  pen- 
alty of  the  law  can  easily  be  evaded,  and  the  purpose  of  the  Legislature 
be  frostrated. 

I  am  also  inclined  to  the  opinion  that  the  words  ^*  at  time  of  empty- 
ing such  cask  "  ought  not  to  receive  such  a  i  strict  construction  as  to 
require  the  effacing  and  obliterating  of  the  stamp  to  be  done  eo  instarUi 
that  the  cask  is  emptied ;  but  the  act  ought  to  be  done  in  a  convenient 
time,  considering  the  surrounding  circumstances  affording  evidence  of 
nasonable  excuse  for  delay. 

If  yon  should  be  satisfied  from  the  evidence  that  the  wife  of  the  de- 
fendant, on  the  morning  of  the  day  when  the  cask  was  discovered,  had 
emptied  the  cask  as  far  as  could  be  done  by  the  faucet,  and  had  re- 
BU)ved  it  from  the  place  where  it  had  been  used  in  the  course  of  bus- 
UKsa,  and  had  failed  to  efface  and  obliterate  the  stamp  because  she 
ngarded  the  cask  as  still  containing  distilled  spirits  of  value,  which  she 
dniied  to  save,  when  she  could  procure  the  necessary  assistance  to 
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ponr  it  out  of  the  bung-hole,  then  I  chai^  you  that  there  was  a 
able  cause  for  delay,  and  the  defendant  is  entitled  to  a  verdict. 

If,  however,  you  become  fully  satisfied  from  the  evidence  that  the 
cask  was  entirely  empty  at  the  time  it  was  discovered  by  the  depaty  cot 
lector,  or  that  it  contained  a  small  quantity  of  spirits  of  little  value,  and 
there  was  no  reasonable  cause  for  the  delay  in  effacing  and  obliterating 
the  stamp,  then  you  ought  to  return  a  verdict  of  guilty. 

The  counsel  for  the  defendant  insisted  that  even  if  the  Jury  should  be 
fully  satisfied  that  there  was  a  violation  of  law,  the  defendant  ia  not 
guilty,  as  the  offense  was  committed  by  his  wife  in  his  absence,  and 
without  his  knowledge  and  consent.  As  a  general  rule,  the  husband  is 
not  criminally  liable  for  offenses  committed  by  the  wife  in  his  absence, 
and  without  his  consent  or  procurement.  If  he  is  present  with  his  wife, 
and  participates  in  the  dime,  he  may  be  indicted.  In  most  cases  of 
felony,  not  in  misdemeanors,  where  the  husband  is  actually  or  constrac- 
tively  present  at  the  time  of  the  commission  of  a  crime,  the  wife  may  be 
excused,  although  she  participated,  on  the  ground  of  the  actual  or  pre- 
sumed command  and  coercion  of  the  husband  compelling  her  to  the 
commission  of  the  crime.  But  this  is  only  a  presumption  of  law,  and 
may  be  rebutted  by  evidence  showing  that  she  was  not  acting  onder  com- 
pulsion, but  was  a  voluntary  and  principal  actor. 

The  rules  of  law  as  to  the  joint  and  separate  liability  of  a  husband 
and  wife  in  the  commission  of  crime  do  not  govern  this  case,  and  they 
are  only  referred  to  as  they  were  strongly  insisted  on  in  the  argnmentof 
counsel.  This  is  not  a  crime  of  commission,  but  the  offense  consists  in 
a  failure  to  perform  a  legal  duty.  The  emptying  of  the  cask  was  not 
criminal,  — the  failure  to  efface  the  stamp  is  the  gist  of  the  offense. 

The  defendant  had  undertaken  a  public  business  under  a  license  from 
the  government,  and  his  wife  was  his  agent  in  carrying  on  this  business, 
and  she  omitted  to  perform  a  duty  imposed  by  law  upon  persons  engaged 
in  such  licensed  employment. 

As  a  general  rule,  a  criminal  act  of  a  servant  or  agent  does  not  sul^ 
Ject  the  master  or  employer  to  any  criminal  responsibility,  unless  he 
directed  or  co-operated  in  such  act,  or  the  employment  necessarily  re- 
sulted in  such  unlawful  act.  It  is,  however,  well  settled  that  where  a 
master,  owing  a  certain  duty  to  the  public,  entrusts  its  performance  to 
a  servant,  he  is  responsible  criminally  for  the  failure  of  his  servant  to 
discharge  that  duty,  if  the  noa-perf ormance  of  such  duty  is  a  crime. 

The  wife  in  this  case  was  the  agent  of  her  husband,  and  he  is  criinin* 
ally  responsible,  if,  without  reasonable  justification  and  excuse,  she 
failed  to  perform  the  duty  imposed  upon  him  by  the  law. 

There  is  some  direct  conflict  between  the  testimony  of  the  witnesses 
upon  the  material  points  in  this  case,  which  can  not  be  easily  reconciled. 
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The  good  characters  of  aU  the  witnesses  have  been  shown  by  the  testi- 
mony of  their  acquaintances.  In  judging  of  the  credibility  of  the  wit- 
nesses, yoa  should  consider  the  motiyes  by  which  they  are  influenced, 
and  the  manner  in  which  they  conducted  themselyes  on  the  examination 
before  you.  You  can  not  decide  the  case  upon  the  preponderance  of 
testimony,  as  juries  can  do  in  civil  cases.  The  presumption  of  inno- 
oence  which  the  law  throws  around  a  person  on  trial  for  crime  remains 
with  and  protects  him,  until  the  government,  by  the  whole  evidence, 
satisfies  a  jury  beyond  a  reasonable  doubt  that  he  is  guilQr  in  the  num* 
ner  and  form  as  charged  in  the  indictment. 


REVEinjE  LAWS —SALE  OF  ICAinTirACrrnBED  TOBACCO. 

United  States  v.  Veazib 

[6  Fed.  Bep.  867.] 
In  the  UnUed  States  OircuU  OouH,  Maseachuaette,  1881. 

Btrtton  8868  of  fha  Bttriaed  Statatos  provides,  that "  no  mnimfiictttrod  totiaooo  shall 
he  sold  or  oifered  for  sale  nnless  pat  up  in  packages  and  stamped  as  presoilbed  In  this 
chapter,  ezeept  at  retail,  by  retail  dealers,  from  wooden  packages  stamped  as  provided 
fn  this  chapter.'*  H9ld,  that  a  retail  dealer  who.  In  the  coarse  of  his  baslness,  sells  at 
reiaU  tobaceo  taken  bj  him  from  a  wooden  package  daly  pat  np  and  stamped,  whether 
tafean  at  or  beloro  the  sale,  does  not  violate  this  section. 

Nelson,  D.  J.  This  is  an  indictment  nnder  the  Revised  Statutes,^ 
chaiging  the  defendant  with  selling  manufactured  tobacco  not  put  up  in 
packages  and  duly  stamped.  The  facts  not  being  in  dispute,  the  de- 
fendant submitted  to  a  verdict  of  guilty,  subject  to  the  opinion  of  the 
oonrt  whether  the  offense  charged  in  the  indictment  was  proved. 

Section  8363  is  as  follows:  ^^  No  manufactured  tobacco  shall  be  sold 
or  offered  for  sale  nnless  put  up  in  packages  and  stamped  as  prescribed 
in  this  chapter,  except  at  retail,  by  retail  dealers,  from  wooden  pack- 
ages stamped  as  provided  in  this  chapter ;  and  any  person  who  seUs  or 
offers  for  sale  any  snuffs,  or  any  kind  of  manufactured  tobacco,  not  so 
pat  np  in  packages  and  stamped,  shall  be  fined  not  less  than  $500,  and 
imprisoned  not  less  than  six  months  nor  more  than  two  years." 

It  appeared  at  the  trial  that  the  defendant  was  an  apothecary,  and 
also  sold  cigars  and  tobacco  at  retail.  He  had  paid  a  special  tax  as  a 
dealer  in  tobaceo,  and  purchased  plug  tobacco  in  wooden  packages, 
pal  up  and  stamped  as  required  by  the  internal  revenue  laws.     It  was 

1  800.8868. 
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his  praotice  to  store  the  original  packages  in  a  room  in  the  rear  of  hie 
shop,  and  from  time  to  time,  as  his  business  required,  to  cat  plugs  from 
the  packages  and  expose  them  for  sale  in  a  show-case  in  his  front  shop, 
the  package  itself  remaining  in  the  back  room.  At  or  about  the  time 
charged  in  the  indictment  he  sold  one  of  the  plugs  from  his  show-case 
to  one  Walsh. 

It  is  clear  that  these  facts  bring  the  defendant  within  the  excepting 
clause  of  section  8363,  unless,  as  the  government  contends,  a  sale  at 
retail  must  be  made  directly  and  literally  from  the  package,  and  a  sale 
of  a  part  after  it  has  been  separated  from  the  whole  is  unlawful.  That 
this  is  not  the  meaning  of  the  clause  is  plain.  Its  evident  purpose  is 
to  permit  the  retail  dealer,  whose  business  is  to  make  single  sales  in 
quantities  less  than  the  whole  package,  to  break  the  package' and  sell  to 
his  customers  in  the  lesser  quantity.  The  statute  prescribes  no  time 
when  the  separation  of  the  lesser  from  the  larger  quantity  shall  be  made. 
It  does  not  declare  that  the  separation  shall  take  place  only  at  the  in- 
stant of  time  when  the  separated  piece  is  sold.  All  it  says  is  that  it 
shall  be  from  the  package,  the  evident  inference  being  that  it  may  be 
taken  from  the  package  for  sale  at  retail  before  the  sale.  How  long 
before,  it  does  not  attempt  to  prescribe.  The  court  can  not  supply 
what  the  statute  omits  to  provide,  and  by  sheer  force  of  construction 
add  an  element  whir^  is  wanting. 

A  statute  so  highly  penal  as  this  should  be  construed  with  at  least 
reasonable  strictness,  and  ought  not  to  be  extended  by  implication  so 
as  to  include  acts  not  plainly  within  its  terms.  The  interpretation  in- 
sisted upon  by  the  government  is  a  forced  one,  and  is  not  warranted 
either  by  the  letter  or  spirit  of  the  enactment.  A  retail  dealer  who,  in 
the  course  of  his  business,  sells  at  retail  tobacco  taken  by  him  from  a 
wooden  package  duly  put  up  and  stamped,  whether  taken  at  or  before 
the  sale,  does  not  violate  this  section, 

Verdict  set  aside  and  a  new  trial  granted. 
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post-office  laws— withholding  lettbb8— lettebs  must  be 
in  transitu— intent  must  be  felonious. 

United  States  v.  Peabce. 

[2  McLean,  14.] 
In  the  United  StateB  CircuU  Own  for  the  District  of  Michigan. 

1.  Saetion  Twenty- one  of  the  Poat-offloe  Aot  of  1SS6,  proTlcUng  apenelty  against 
«*aiiy  penon  employed  iaanyof  the  departments  of  the  post-ofllee  establishment** 
who  "  shall  nnlawtollj  detain  or  open  any  letter,  paoket  or  mail  of  letters  with  which 
be  shall  be  introsted,  or  which  shall  have  oome  into  his  poesession,  and  which  are  in- 
tended te  be  conTcyed  by  post,'*  applies  to  letters  Iw  tfraiuau,  and  which  have  not 
reached  their  place  of  destination.  It  does  not  apply  to  letters  withheld  from  the 
postmaster  by  his  assistant  after  they  have  reached  the  office  of  their  destination. 

3.  Under  Section  Twenty-two  of  the  Poet-offloe  Aot  of  1886,  proTiding  a  penalty 
■gainst  any  person  who  "  shall  steal  the  mail,  or  shall  steal,  take  from,  or  out  of,  any 
post-office,  any  letter  or  packet,  *  *  *  whether  with  or  without  the  consent  of  the 
person  haying  custody  thereof,  and  shall  open,  embezzle  or  destroy  any  such  mall, 
letter  er  packet,  the  same  containing  an  article  of  Talne,'*  a  mere  taking  from  the  mail 
without  any  criminal  intent  is  not  ponishable.  The  taking  most  not  only  be  nnlawfol 
bat  felonious;  it mnst  be  clandestine  taking-^  such  as  would  amount  to  a  larceny  of 
personal  property. 

lliis  was  an  indictment  under  the  post-office  law.     It  contained  two 

eounts  as  follows :  ' '  That  the  defendant  was  employed  in  the  Post-office 

Department  of  the  United  States,  as  an  assistant  to  Lemuel  Brown,  the 

postmaster  of  the  United  States  at  the  said  township  of  ShiawasseCi 

and  did  then  and  there  unlawfully  and  forcibly  detain  from  the  said 

Lemuel  Brown,  postmaster  as  aforesaid,  two  packages  of  letters  with 

which  he,  the  said  Josiah  Pearce,  was  then  and  there  intrusted,  as  such 

assistant  to  the  said  Lemuel  Brown,  postmaster,  as  aforesaid,  against 

the  peace,"  etc.     '^And  the  Jurors  aforesaid,  upon  their  oaths  afore- 

laid,  do  further  present  that  the  said  Josiah  Pearoe,  to  wit,  on  the  25th 

day  of  January,  1839,  the  said  township  of  Shiawassee,  in  the  district 

aforesaid,  unlawfully,  fraudulently  and  deceitfully,  did  take  from  the 

aiail  of  the  United  States  three  packages  of  letters,  against  the  peace," 

etc. 

It  was  proved  that  Lemuel  Brown  was  postmaster,  and  being  about  to 
leare  the  neighborhood  for  some  months  he  appointed  Pearce,  the  de- 
fendant, assistant,  the  person  who  had  acted  assistant  in  the  office  being 
Qnwell.  After  an  absence  of  about  three  months  Brown  returned,  and 
findiDg  that  the  defendant  had  removed  the  office  to  his  own  house,  and 
tbaik  there  was  complaint  respecting  the  removal,  he  called  on  the  de- 
/eodant  at  his  own  house,  in  company  with  his  former  assistant,  whose 
i|))oiiitment  had  not  been  revoked,  and  informed  the  defendant  that 
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he  would  relieve  him  from  any  farther  care  of  the  office,  and  would  take 
the  papersi  etc.  Certain  letters  directed  to  the  postmaster,  received  in 
his  absence,  and  others  received  by  the  last  mail,  and  the  dead  letters' 
were  handed  to  him ;  but  the  defendant  refused  to  deliver  the  other 
letters,  or  pay  over  the  money  he  had  received  for  postage,  and,  seiz- 
Ing  a  gun,  threatened  to  shoot  the  post-master  if  he  did  not  leave  the 
house.  The  postmaster  retired,  and  left  the  letters  he  had  received 
with  his  former  assistant,  with  InstructionB  to  act  as  his  assistant.  He 
did  so  and  handed  out  the  letters  in  his  possession  as  they  were  called 
for.  The  postmaster  boarded  at  the  house,  with  the  assistant,  at  which 
the  office  was  kept. 

In  the  course  of  two  or  three  dajrs  after  this,  the  defendant  made 
oath  before  a  justice  of  the  peace  that  certain  property  had  been  stolen 
or  fraudulently  taken  from  him,  specifying  certain  letters,  etc.,  which 
were  legally  in  his  possession;  on  which  a  search  warrant  was  Issued; 
and  the  letters  in  the  possession  of  the  regular  assistant  taken  from  him, 
and  he  was  arrested  and  taken  before  a  Justice  of  the  peace.  On  ex- 
amination the  assistant  was  released,  but  the  letters  were  delivered  over 
by  the  Justice  to  the  defendant,  who  continued  for  some  days  to  open 
the  mail  and  hand  out  letters,  claiming  a  right  so  to  act  by  virtue  of  his 
appointment,  The  postmaster  then  applied  to  the  authority  of  the 
United  States,  instituted  a  prosecution  against  the  defendant,  and, 
through  the  instrumentality  of  the  marshal,  obtained  possession  of  the 
post-office,  letters  and  papers. 

The  defendant  offered  evidence  to  prove  that  the  postmaster  had 
agreed  to  resign  the  office  in  his  favor ;  that  he  bad  sold  him  the  case 
in  which  the  letters  were  deposited ;  that  he  had  removed  from  Shi- 
awassee, and  consequently  had,  under  the  law  and  instructions  of  the 
department,  vacated  the  office.  And  in  support  of  this  last  position 
the  post-office  act  was  read,  which  provides  that  no  person  shall  hold 
the  office  of  postmaster  who  does  not  reside  at  the  place  where  the  office 
is  kept.  But  the  court  held  that  this  provision  was  directory  to  the 
postmaster-general,  and,  indeed,  was  imperative  on  him ;  but  that,  until 
he  acted,  the  postmaster  and  his  sureties  were  responsible  to  the  depart- 
ment, and  to  individuals  who  should  be  injured  by  any  neglect  of  dutf 
in  the  office ;  that,  if  the  postmaster  had  intended  to  remove,  about 
which  fact  there  was  contradictory  evidence,  the  weight  of  the  evi- 
dence being  decidedly  against  the  allegation  that  he  had  removed,  it 
could  constitute  no  justification  to  the  defendant. 

The  evidence  being  closed,  the  district-attorney  claimed  a  conviction 
of  the  defendant  under  that  part  of  the  twenty-second  section  of  tiie 
post-office  act  of  1825,  which  provides  that,  ''if  any  person  shall  steal  the 
mail,  or  shall  steal  or  take  from,  or  out  of,  any  mail,  or  from,  or  oat 
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of  any  post-oflSoe,  any  letter  or  packet  therefrom,  or  from  any  post- 
offloe,  whether  with  or  without  the  consent  of  the  person  having  custody 
thereof,  and  shall  open,  embezzle  or  destroy  any  such  mail,  letter  or 
packet,  the  same  containing  any  article  of  value,  etc. ,  shall,  on  con- 
viction thereof,  be  imprisoned  not  less  than  two  nor  exceeding  ten 
years/*  And  it  is  insisted  that  a  conviction  should  be  had,  also,  under 
the  twenty-first  section,  for  the  detention  of  letters,  on  the  first  count 
in  the  indictment. 

The  twenty-first  section  provides  that,  *'  if  any  person  employed  in 
any  of  the  departments  of  the  post-office  establishment  shall  unlawfully 
detain  or  open  any  letter,  packet  or  mail  of  letters  with  which  he  shall 
be  intrusted,  or  which  shall  have  come  into  his  possession,  and  which 
are  inteaded  to  be  conveyed  by  post,''  he  shall,  on  conviction  thereof, 
be  punished,  ete.  The  evidence  does  not  show  that  the  defendant 
detained  any  letters  which  came  into  his  possession,  **  and  which  were 
intended  to  be  forwarded  by  mail;"  and  it  is  the  detention  of  such 
letters  that  is  punishable  under  this  clause  of  the  stotute.  It  applies 
to  letters  in  transitu^  and  which  have  not  reached  their  place  of  desti- 
nation ;  letters  deposited  in  a  post-office  to  be  forwarded,  or  handed  to 
a  mail  carrier  on  his  route,  between  post-offices,  come  within  the  pro- 
vision if  fraudulently  detained. 

As  there  is  no  evidence  against  the  defendant,  showing  the  detention 
of  such  letters,  he  can  not  be  convicted  on  the  first  count  in  the  indict- 
ment. More  difficulty  arises  in  giving  a  construction  to  the  twenty- 
seoond  section  as  applying  to  the  facte  proved.  The  language  of  the 
act  Is,  if  any  person  shall  steal,  or  take  from  any  mail  or  post-office,  a 
letter,  eto.,  shall  be  punished,  eto.  Now,  to  give  a  literal  construction 
to  this  language,  the  taking  from  the  mail,  or  a  post-office,  a  letter,  is 
punishable  the  same  as  for  stealing  it.  This  could  not  have  been  the 
intention  of  the  Legislature.  A  mere  taking,  may  be  an  innocent  act, 
as  if  done  through  mistake,  or  without  any  criminal  intent ;  and  we 
find  in  the  latter  part  of  the  same  section,  that,  if  any  person  shall  take 
any  letter  or  packet  not  containing  any  article  of  value,  out  of  a  post- 
office,  a  very  different  punishment  is  inflicted.  It  could  not  have  been 
the  intention  of  the  Legislature  to  provide  different  penalties  for  the 
same  act ;  and,  consequently,  the  taking  in  the  part  of  the  section  first 
cited,  must  either  be  limited  to  letters  containing  some  article  of  value 
or  to  a  felonious  taking. 

The  taking  of  a  letter  which  contains  an  article  of  value  is  limited  in 
ttiia  section  to  a  taking  with  or  without  the  consent  of  the  person  having 
the  custody  thereof,  and  where  such  letter  is  embezzled  or  de- 
stroyed. This  provision  does  not  embrace  the  class  of  offenses  pro- 
vided for  in  the  previous  part  of  the  section,  which  is  stealing  or  taking. 
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The  design  of  the  taking  is  shown  by  the  embezzlement  or  destraction 
of  the  letter.  But  is  a  simple  taking,  withont  a  felonious  intent,  pun- 
shable  the  same  as  for  stealing?  We  tliink,  when  the  statute  is  taken 
together,  and  its  object  and  scope  considered,  that  such  a  construction 
can  not  be  sustained.  To  come  within  this  provision  of  the  statute, 
the  taking  must  not  only  be  unlawful  but  felonious ;  it  must  be  a  clandes- 
tine taking — such  as  would  amount  to  larceny  of  personal  property. 
This  construction  is  not  only  justified  by  a  different  punishment  being 
provided  in  the  same  section,  for  taking  a  letter  from  a  post-office,  but 
by  the  first  taking  being  placed  in  the  same  class  and  punished  as  for 
the  stealing  or  the  embezzlement  of  a  letter. 

The  conduct  of  the  defendant  was  highly  reprehensible  in  refusing  to 
surrender  the  office,  on  the  demand  of  the  postmaster ;  and  still  more 
so  on  his  obtaining  possession  of  the  letters  delivered  to  the  postmaster, 
under  the  forms  of  law.  This  proceeding  was  an  a^ravation  of  his 
offense,  and  can  only  be  palliated,  in  any  degree,  by  the  ignorance  of 
those  who  are  engaged  in  it.  It  was  a  prostitution  of  the  forms  of  law, 
to  attain  an  illegal  object.  But  unless  the  defendant  in  taking  the 
steps  he  did  take,  had  a  criminal  intent,  he  is  not  guilty  under  the 
above  section.  If  he  was  honestly  engaged  in  the  prosecution  of  what 
he  supposed  to  be  right,  and  his  whole  conduct  evinced  nothing  more 
than  a  disposition  to  hold  the  office  and  fairly  to  discharge  its  duties, 
he  was  not  guilty  of  a  felonious  taking  within  the  meaning  of  the 
statute.  It  is  the  intent,  in  all  instances,  which  constitutes  the  crime, 
and  which  is  ascertained  by  the  acts  of  the  offender.  In  many  instances, 
the  act  itself  being  a  crime  of  great  enormity,  the  whole  burden  of 
proving  an  innocent  intent  is  devolved  on  the  party  accused.  In  this 
case  enough  appears  in  the  evidence  to  show  that  the  defendant  did  not 
intend  to  steal  the  mail,  or  any  letters  or  packets  from  the  post-office. 

Of  this,  however,  the  jury  can  judge. 

Verdict^  not  guiUy. 


POST-OFFICE  LAWS  —  STEALING  FROM    LETTEB  AFTEB  DELIYEBT 

BT  CABBIEB. 

United  States  v.  Pabsons. 

[2  Blatchf.  104.] 
In  the  United  States  CircuU  Courts  New  York,  1849. 

After  ih«  VolimtaiT  Termination  of  the  custody  of  a  letter  by  the  poet-ofllee  depart* 
ment  orits  agents,  the  property  in  and  right  of  possession  to  the  letter  belong  wholly  te 
its  real  proprietor,  and  his  rights  are  under  the  guardianship  of  the  local  law  and  not 
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of  that  of  the  United  States.  So  where  a  person  embessles  monej  contained  In  a  letter 
directed  to  anotlier  person  of  the  same  name  and  dellyered  by  a  letter  carrier  to  another 
for  liim,  he  is  notgoilty  under  the  United  States  law. 

A  letter  was  detiyered  to  Parsons  by  a  person  with  whom  the  mail 
carrier  had  left  it.  It  was  addressed  to  *'  Charles  H.  Parsons/*  and 
contained  another  letter  and  $33  in  money.  It  was  not  intended  for 
defendant,  but  for  another  person  of  the  same  name.  Defendant 
opened  it  and  is  charged  with  appropriating  its  contents.  The  indict- 
ment was  found  under  section  22  of  the  act  of  March  3,  1825. 

Betts,  J.  The  facts  found  by  the  special  verdict  are  within  the 
letter  of  the  statute.  The  letters  had  been  in  a  post-office,  and  were 
opened,  and  their  contents  embezzled  by  the  defendant,  before  they 
had  been  delivered  to  the  persons  to  whom  they  were  directed.  The 
special  verdict,  however,  raises  the  question  whether  the  intent  and 
proper  construction  of  the  twenty-second  section  of  the  post-office  act 
of  March  8,  1825,  embraces  the  case. 

The  forty-first  section  of  the  act  of  July  2,  1836,^  gives  to  persons 
intrusted  with  the  delivery  of  letters  the  character  of  mail  carriers, 
within  the  meaning  of  the  twenty-second  section  of  the  act  of  1825* 
Therefore,  the  letters  in  question  in  the  present  case,  while  in  charge  of 
snch  letter  carrier,  are  to  be  regarded  as  In  the  post-office,  or  in  the 
custody  of  a  mail  carrier.  What,  then,  is  the  true  import  and  force  of 
tiie  phrase,*  ^  shall  have  been  in  a  post-office  or  in  custody  of  a  mail  car- 
rier," and  of  the  phrase,  *'  before  it  shall  have  been  delivered  to  the 
person  to  whom  it  is  directed?  **  Are  they  of  unlimited  extent,  cover- 
ing every  condition  of  a  letter  until  it  reaches  its  rightful  destination? 
To  give  the  language  this  construction  would  be  to  continue  letters 
wbloh  had  been  once  in  the  mail  still  under  the  power  and  control  of 
the  Federal  government,  in  every  change  and  transfer  from  person  to 
person  and  place  to  place,  and  without  limitation  of  time.  Legislation 
of  such  scope  and  extent  would  clearly  not  be  in  furtherance  of  the 
fnnctions  and  duties  of  the  post-office  department,  but  in  protection  of 
the  private  property  of  individuals,  after  it  had  become  detached  from 
that  department,  and  was  wholly  out  of  the  charge  of  its  agents.  Such 
legislation  would  thus  necessarily  take  the  quaUty  and  form  of  a  munici- 
pal r^ulation,  governing  the  relations  and  responsibilities  of  individu- 
als to  each  other,  in  respect  to  letters  and  their  contents  which  had 
been  in  the  post-office  although  not  obtained  from  the  post-office  or 
any  of  its  agents,  or  in  the  possession  of  a  party  through  any  act  of 
fraud  or  deceit  against  the  post-office  laws.  And  Congress  would  thus 
in  effect  be  vested  with  the  power  to  compel  every  person  into  whose 
possession  a  letter  which  had  been  in  the  post-office  should  come,  to 

1  6  U.  8.  Stat  at  Large,  p.  89. 
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take  npon  himself  the  responsibility  of  carrying  and  delivering  it  to  the 
person  to  whom  it  should  be  directed. 

We  think  that  the  object  of  this  twenty-second  section  does  not  look 
beyond  a  possession  of  letters  obtained  wrongfully  from  the  post-office 
or  from  a  letter  carrier.    Its  design  is  to  gu2u*d  the  post-office  and  its 
legitimate  agents  in  the  execution  of  their  duties,  in  the  safe  keeping 
and  delivery  of  letters.     After  the  voluntary  termination  of  the  custody 
of  a  letter  by  the  post-office  or  its  agents,  the  propert)r  in  and  right  of 
possession  to  it  belong  wholly  to  its  real  proprietor,  and  his  rights  are 
under  the  guardianship  of  the  local  law,  and  not  of  that  of  the  United 
States.    The  delivery  of  the  letter  in  the  present  case  by  the  letter  car- 
rier was  to  a  person  at  the  house,  as  was  supposed  by  both,  of  the  per- 
son to  whom  it  was  directed.    The  defendant  was  not  then  at  the  bouse, 
and  in  no  way  participated  in  the  delivery.    The  person  who  received 
the  letter  supposed  that  it  belonged  to  the  defendant,  and  afterwards 
carried  it  and  delivered  it  to  him  at  a  different  place,  as  being  rightfully 
his.    All  action  and  authority  of  the  Post-office  Department,  in  respect 
to  the  letter,  terminated  with  its  delivery  to  that  third  person ;  and,  in 
our  opinion,  it  was  not  intended  that  the  act  of  Congress  in  question 
should  apply  any  longer  than  while  the  letter  should  be  within  the  power 
and  control  of  that  department.    From  that  time  the  law  of  the  State 
takes  authority  over  it,  as  the  property  of  one  of  its  citizens. 

A  question  was  raised  on  the  argument  as  to  the  power  of  Congress 
to  legislate  on  the  subject  indefinitely,  and  to  pass  laws  governing  the 
conduct  of  persons  in  respect  to  letters  which  have  been  mailed,  after 
such  letters  have  become  entirely  disconnected  from  the  Post-office  De- 
partment. But  the  construction  we  have  given  to. the  act,  limiting  its 
operation  to  letters  yet  remaining  under  the  authority  of  the  depart^ 
ment,  renders  it  unnecessary  to  consider  this  question. 

Judgmefnifor  defendant. 


POST-OFFICE  LAWS  —  STEALING  FROM  MAIL. 

United  States  v.  Winter. 

[18  Blatchf .  883.] 
In  the  United  States  OircuU  Court,  Neiw  York,  1876. 

StMJlnff  a  Z«6ttarb7  a  post-offloe  clerk  is  not  An  offense  against  the  United  Statea  mi- 
loss  it  is  a  letter  committed  to  the  chaiKC  of  the  United  States  for  transportation  and 
delivery. 

Benvdict,  J.    The  accused  was  indicted  under  section  5467  of  the 
Revised  Statutes.    The  indictment  contains  several  counts,  but  all 
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cept  the  first  were  noL  prossedj  on  motion  of  the  district-attorney. 
Upon  the  first  count  a  conviction  was  had  and  now  the  accused  moves  in 
arrest  of  judgment,  upon  the  ground  that  the  count  upon  which  he  was 
convicted  charges  no  offense.    The  count  avers  that  the  accused  was 
derk  and  assistant  postmaster,  and  did  steal  and  carry  away  from  and 
aat  of  a  certain  letter  (describing  it  by  its  direction),  which  letter  then 
and  there  came  into  his  possession,  and  had  not  then  and  there  been  de- 
livered to  the  party  to  whom  it  was  directed,  an  article  of  value  (describ- 
ing money).     There  is  no  averment  that  the  letter  from  which  the  money 
was  taken  was  a  letter  intended  to  be  conveyed  by  mail,  or  that  it  had 
been  deposited  in  any  post-ofiAce,  or  in  the  charge  of  the  accused,  or 
that  it  came  into  his  possession  in  the  regular  course  of  his  official  duty. 
In  order  to  sustain  the  indictment,  it  has,  therefore,  been  argued,  and 
necessarily,  that  the  act  of  stealing  money  from  out  of  a  letter ,«when- 
ever  committed  by  a  person  employed  in  the  postal  service,  is  an  offense 
against  the  United  States,  whether  the  letter  be  at  the  time  in  the  charge 
of  tiie  United  States  or  not.    It  is  not  to  be  denied,  that  the  language  of 
the  clause  in  section  5467,  upon  which  this  indictment  is  framed, 
affords  room  for  such  an  argument ;  for,  while,  in  the  first  part  of  the 
section  where  the  offense  of  stealing  a  letter  is  created,  the  provision 
requires  that  the  letter  should  be  one  intended  to  be  conveyed  by  mail, 
cr  to  be  carried  or  delivered  by  some  person  employed  in  the  postal 
service,  or  forwarded  through  or  delivered  from  some  post-office,  in  the 
clanse  under  consideration,  the  letter  is  described  simply  as  a  letter 
*' which  shall  have  come  into  his  possession,  either  in  the  regular  course 
of  his  ofiftcial  duties,  or  in  any  other  manner  whatever."    But,  it  can« 
not  be  supposed  that  it  was  intended,  by  this  clause,  to  protect  the  con- 
tents of  any  letters  other  than  such  as  come  within  the  jurisdiction  of 
the  United  States,  and  for  the  safety  of  which  the  United  States  is  re- 
sponsible, by  reason  of  a  deposit  thereof  in  some  post-office,  or  in  charge 
(tf  some  person  employed  in  the  postal  service ;  and  this  is  indicated  by 
tiie  provision  in  this  same  clause,  which  excludes  from  the  provision  any 
letter  after  its  delivery  to  the  person  to  whom  it  is  directed.    No  reason 
is  suggested  for  this  exception,  if  it  was  intended  to  protect  all  letters, 
wheti&er  in  charge  of  the  United  States  or  not.    The  clause  must,  there- 
fore, be  understood  as  if  repress  reference  had  been  made  to  the  de- 
scription given  in  the  first  part  of  the  section,  and  as  having  application, 
therefore,  only  where  the  letter  from  which  the  money  is  abstracted  was 
intended  to  be  conveyed  by  mail,  or  to  be  carried  or  delivered  by  a  mail 
carrier,  or  other  person  employed  in  some  department  of  the  postal  ser- 
vice, or  forwarded  through,  or  delivered  from  some  post-office.     If  this 
be  the  true  construction  to  be  placed  upon  the  clause  of  the  statute  un- 
der which  this  indictment  is  framed,  it  is  necessary  to  insert  in  the 
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indictment  an  averment  showing  that  the  letter  from  which  the 
money  was  taken  was  intended  to  be  conveyed  by  mail,  or  carried  or 
delivered  by  some  employe  of  the  postal  service,  or  to  be  forwarded 
through,  or  delivered  from  some  post-office.  The  first  count  of  this  in- 
dictment, upon  which  alone  a  verdict  was  asked  and  taken,  contains  no 
such  avem^ent.  For  all  that  appears,  the  letter  in  question  might 
have  been  a  letter  never  sent,  or  intended  to  be  conveyed,  by  maO,  or 
in  any  other  way  placed  in  the  charge  of  the  Post-Offlce  Department  — 
picked  up,  it  may  be,  in  the  street  by  the  accused.  This  omission  of  a 
necessary  ingredient  of  the  oftense  is  a  fatal  defect,  and  compels  an  ar- 
rest of  the  judgment. 


POST*OFFIOE  LAWS—  STBALmO  LETTBB  AFTEB  DELIVEBY. 

United  States  v.  Dbisgoll. 

[1  Lowell,  808.] 
In  the  United  States  District  Courts  Massachusetts,  1869. 

L  An  Srrand-boy  who  la  AnthoriBed  to  oaU  for  and  recelTe  his  employer's  letters 
arrivliig  hj  mall,  and  who,  after  receiving  snoh  a  letter,  containing  an  article  of  Tslne, 
embesdes  at,  can  not  be  convicted  under  section  S2  of  the  act  of  March,  1885,  of  tak- 
ing from  the  mail,  and  embesallng  the  letter,  becaose  his  taking  was  lawf oL 

8.  Nor  can  he  be  Oonvioted,  under  another  clause  of  the  same  section,  of  opening  a  letter 
not  containing  an  article  of  value,  before  It  shall  have  been  delivered  to  the  person 
to  whom  It  was  directed,  if  he  took  it  in  pursuance  of  his  dutyas  errand-boy,  becaose 
the  delivery  to  him  was  a  delivery  to  hia  employer  within  the  meaning  of  that  dauM. 

8.  It  is  not  the  Porpoee  of  the  post* office  acts  to  regulate  the  conduct  of  masters  and 
servants,  but  only  to  protect  the  mails. 

Lowell,  J.  The  defendant  is  an  errand-boy  employed  by  the  firm 
of  Hallet  So  Davis,  of  Boston,  whose  duty  required  him  to  take  from 
the  post-office  all  letters  arriving  by  mail  to  the  address  of  his  em* 
ployers.  He  has  been  convicted  of  having  embezzled  or  destroyed 
two  such  letters  so  received  by  him,  one  containing,  and  one  not  con- 
taining, an  article  of  value.  The  two  indictments  are  framed  under 
two  clauses  of  section  22,  of  the  act  of  Sd  of  March,  1825.^  By 
the  first  clause,  it  is  made  penal  for  any  person  to  take  the  mail,  or 
any  letter  or  packet  therefrom,  or  from  any  post-office,  whether  with 
or  without  the  consent  of  the  person  having  custody  thereof,  and  to 
open,  embezzle,  or  destroy  any  such  mail,  letter,  or  packet,  the  same 
containing  any  article  of  value ;  and  by  the  second  clause,  the  offense 
is  committed  if  any  person  shaU  take  any  letter  not  containing  an  article 

1 4  stats.  109. 
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oi  yaloe  ont  of  anj  postrofflce,  or  shall  open  any  letter  which  shall  have 
^n  in  any  post-offloe,  before  it  shall  have  been  delivered  to  the  person 
to  irhom  it  is  directed,  with  design  to  obstruct  the  ooirespondenoe,  or 
pry  Into  another's  business  or  secrets.  The  question  in  this  case  is, 
whether  the  agent  or  servant  of  a  person  to  whom  a  letter  is  addressed 
is  within  the  meaning  of  the  above  clauses  of  the  twenty*second  sec- 
tion? 

The  scope  and  purpose  of  these  clauses,  and  of  the  whole  section 
appear  to  be  to  protect  the  mails  from  every  kind  of  danger  while  in 
the  custody  of  the  United  States.  Some  of  the  language  is  broad 
enough  to  include  within  its  literal  meaning  eveiy  letter  that  has  ever 
been  in  a  post-office,  and  every  person  that  can  deal  with  any  such  let- 
ter before  it  reaches  the  manual  possession  of  its  owner.  Taken  liter- 
ally, the  first  clause  is  broad  enough  to  cover  even  the  person  to  whom 
the  letter  is  addressed.  But  the  law  must  have  a  reasonable  construc- 
tion, and  one  in  accordance  with  the  subject-matter,  which  is  the  due 
tod  proper  custody  and  delivery  of  the  malL  It  must  be  taken  to  refer 
to  the  letters  with  which  the  United  States  have  concern  under  their 
power  and  duty  to  transport  and  deliver  the  correspondence  of  the 
eonntry.  It  can  not  be  that  the  owner  o^  a  letter  would  be  liable  for 
rach  an  act,  and  it  is  clear  that  the  same  rule  applies  to  the  agent. 
The  fiirst  clause  refers  to  an  unlawful  taking,  whether  with  or  without 
the  connivance  of  an  officer  of  the  department,  and  without  such  a  tak- 
ing, the  offense  is  not  complete.     Here  the  taking  was  lawful. 

The  second  clause  of  the  section  is  not  so  clear.  Under  this  clause 
the  taking  is  not  an  essential  element  of  the  offense.  The  law  reads, 
**take  or  open,*'  etc. ;  the  language  is  disjunctive.  But  I  think  the 
defiveiy  means  in  this,  as  in  the  other  clause,  deliveiy  to  the  person  or 

• 

to  his  anthorized  agent.  When  such  a  delivery  has  been  made,  the 
government  is  discharged  of  further  responsibility,  and  its  functions 
ceases  to  operate  upon  the  letter.  If  the  clerk  or  servant  of  the  owner 
hetrays  his  trust,  that  is  a  matter  to  be  looked  into  by  the  authority  of 
tibe  State,  whose  laws  regulate  such  agencies.  If  those  laws  make  the 
ict  an  embezzlement,  there  will  be  a  remedy ;  if  they  do  not,  it  would 
DOt  be  becoming  in  Congress  to  do  so  if  it  could,  which  may  be  doubted. 
Hiese  letters  had  been  delivered  to  the  persons  to  whom  they  were 
directed,  because  they  had  been  delivered  to  a  servant  duly  authorized 
by  them  to  receive  their  letters. 

Two  cases  have  been  cited  by  the  defendant's  counsel:  United  States 
T.  I\irsont^  and  United  States  v.  Sander;^  in  the  latter  of  which  it  was 
held  that  if  a  letter  had  been  delivered  to  an  authorized  person,  and  the 

iSBlatehllOA.  2  McLean,  606. 
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the  opening  took  place  afterwards,  this  statute  did  not  apply,  becaase 
delivery  to  the  agent  or  servant  is  delivery  to  the  person  to  whom  the 
letter  is  addressed ;  and  in  the  former,  the  judgment  was,  that  the 
United  States  was  discharged  from  f uther  responsibility  in  the  premises 
after  a  bonajlde  deliveiy,  though  to  the  wrong  person,  himself  innocent, 
when  the  offense  was  begun  and  consummated  by  a  stranger,  after  the 
delivery  had  been  perfected.  The  views  of  the  judges  in  these  cases 
were  fortified  by  considerations  derived  from  the  natural  functions,  so 
to  speak,  of  the  Federal  government,  it  not  being  probable  that  the 
United  States  would  attempt  to  regulate  the  relation  of  master  and  ser- 
vant. I  am  informed  upon  good  authority  that  Judge  Sprague  has 
made  a  similar  decision.  I  have  considered  this  question  once  before. 
A  letter  had  been  left  at  a  shop  where  the  letters  of  the  person  to  whom 
the  particular  letter  was  addressed  were,  with  his  knowledge  and  con- 
sent, usually  left.  A  stranger,  the  defendant,  intermeddled  with  such 
a  letter  after  such  delivery,  and  was  indicted,  under  the  latter  clause 
above  cited,  and  the  case  being,  by  consent,  submitted  to  me  in  a 
somewhat  informal  way,  I  ruled  upon  it,  and  the  result  was  a  noL  prog. 

The  government  has  cited  only  one  case,^  but  it  is  one  of  high  au- 
thority, though,  I  suppose,  not  actually  binding  on  this  court,  which 
has  concurrent  jurisdiction  of  all  criminal  cases,  not  capital.  The  point 
there  came  up  on  a  motion  to  quash.  Such  a  motion  is  always  ad- 
dressed to  the  discretion  of  the  court,  and  I  understand  the  decision  to 
go  only  to  this  extent,  that  it  is  not  necessary  to  allege  in  the  indict- 
ment that  the  letter  was  in  the  custody  of  the  United  States  at  the  time 
it  was  opened.  This  is  undoubtedly  so.  The  remarks  of  Mr.  Justice 
Curtis  go  further,  no  doubt ;  still,  I  do  not  consider  them  to  go  to  the 
length  necessary  to  support  this  prosecution,  because  they  do  not  refer 
to  a  delivery  of  the  letter  to  one  authorized  to  receive  it.  Judge 
Sprague's  opinion  was  given  after  the  decision  of  United  States  v.  Pond 
had  been  made,  and  that  case  was  called  to  his  attention,  and  he  must 
have  considered,  as  I  do,  that  it  was  not  an  authority  to  the  point  now 
in  controversy. 

One  of  the  indictments  here  attempts  to  meet  the  difiOiculty  by  alleg- 
ing that  the  defendant  took  the  letter  and  unlawfully  opened  it,  but  the 
defect  is  not  in  the  indictment,  but  in  the  law ;  which  does  not  meet  the 
case.  The  word  unlawfully  is  not  often  of  much  value  in  an  indict- 
ment ;  it  only  asserts  a  conclusion  of  law,  which  if  it  arises  out  of  the 
facts  set  forth,  is  unnecessary,  and  if  it  does  not,  is  insufficient.  The 
opening  may  have  been  unlawful,  but  it  is  not  made  so  by  any  act  of 

Ck)ngre88. 

New  trial  ordered, 

1  U.  S.  V.  Pond,  9  Curt.  0.  C.  186. 


untted  states  v.  loftis.  227 

postal  iiaws— kon-mailable  matter— indecent  letters. 

United  States  v.  Loftib. 

[12  yed.  Rep.  671.] 
In  the  UnUed  States  District  Court  for  the  District  of  Oregon,  1882. 

L  A  Ami  oil  Letter  Depoeited  in  the  Mail,  addreaied  to  lome  one,  is  not  a  writing  or 
publication  within  the  purview  of  the  first  clause  of  section  8868  of  the  Revised  Statutes, 
declaring  obscene,  etc,  books,  writings,  etc,  or  *<  other  pubUcatlons  of  an  indeoeat 
ehsraeter,"  non-mailable. 

S.  A  Sealed  Letter  ie  not  within  the  Piohlbitton  of  said  section  888B,  however  inde- 
cent or  obscene  in  its  contents;  but  if  there  is  any  such  delineation  or  language  put 
vpon  the  envelope  containing  it,  it  thereby  becomes  non-mailable,  and  the  person  de- 
positing it  in  the  mail  thereby  commits  a  crime. 

Infonnation  for  violation  of  section  3893  of  the  Beyised  Statutes. 
JavMS  F.  Watson,  for  the  Government. 
George  H.  WiUiams  and  George  Durham,  for  defendant. 
Deadt,  D.  J.     The  defendant  is  accused  by  the  information  in  this 
case  of  '*  the  crime  of  depositing  for  mailing  and  delivery  in  the  post- 
office  of  the  United  States  a  publication  of  an  indecent  character,  and 
a  letter  containing  indecent  and  scurrilous  epithets,  contrary  to  section 
3^3  of  the  Revised  Statutes,  committed  by  knowingly  mailing  at  Rain- 
ier, in  a  sealed  envelope,  postage  paid,  and  addressed  to  '  Mr.  Joish 
Way  Thayer,  Oregon  City,  Oregon,'  a  certain  obscene  and  indecent 
▼riting  and  publication  "  in  words  and  figures  as  herein  set  forth. 

The  defendant  demurs  to  the  information  because  it  does  not  state 
facts  sufficient  to  constitute  a  crime,  and  upon  the  argument  thereof 
made  the  point  that  however  the  act  of  the  defendant  may  be  char- 
acterized by  the  general  charge  in  the  information,  its  true  character 
most  be  ascertained  from  the  particular  facts  stated  therein ;  and  that 
it  appeared  therefrom  that  the  alleged  indecent  '* publication'' was 
only  a  private,  sealed  letter,  and  not  a  publication  at  all,  or  anything 
nithin  the  purview  of  the  statute ;  and  it  was  also  suggested  in  support 
of  the  demurrer  that  the  language  contained  in  the  letter,  however  filthy, 
was  not "  obscene,  lewd,  or  lascivious." 

The  l^islation  upon  this  subject,  it  appears,  commenced  with  section 
U8  of  the  post-oflace  act  of  July  8,  1872,^  which  provided  "  that  no 
obacene  book,  pamphlet,  picture,  print,  or  other  publication  of  a  vulgar 
or  indecent  character,  or  any  letter  upon  the  envelope  of  which  or 
postal  card  upon  which  scurrilous  epithets  may  have  been  written  or 
printed,  or  disloyal  devices  printed  or  engraven,  shall  be  carried  in  the 
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mail."  By  the  act  of  March  8, 1873,^  said  section  148  was  amended  bo 
as  to  omit  the  word  '*  vulgar,"  and  all  mention  of  '*  disloyal  deyicea," 
and  to  include  *'  lewd  or  lascivious  "  books,  etc.,  as  well  as  '*  obsoene  " 
ones,  and  a  '*  paper  "  as  well  as  a  "  picture  or  print ; "  and  the  word 
"indecent"  was  added  to  the  word  "scurrilous,"  in  describing  the 
epithets  prohibited  on  a  postal  card  or  the  envelope  of  a  letter. 

A  new  clause  was  also  added,  prohibiting  the  transportation  in  the 
mails  of  any  "  article  or  thing  designed  or  intended  "  to  prevent  con- 
ception or  procure  abortion,  or  "  for  any  indecent  or  immoral  use  or 
nature,"  or  any  communication  or  notice  giving  any  information  where, 
how,  or  of  whom,  or  by  what  means  any  such  things  may  be  obtained 
or  made. 

This  section,  as  thus  amended,  became  section  8893  of  the  Revised 
Statutes,  which  was  again  amended  by  the  act  of  July  12,  1876,'  so  as 
to  add  the  word  "writing"  to  the  category  of  non-mailable  books, 
etc.,  and  in  regard  to  such  letters  and  postal  cards  substituted  the  fol- 
lowing: "And  every  letter,  upon  the  envelope  of  which,  or  postal 
card  upon  which,  indecent,  obscene,  lewd,  or  lascivious  epithets,  terms, 
or  language  may  be  written  or  printed,"  is  hereby  declared  to  be  non- 
mailable matter. 

The  punishment  for  mailing  such  matter  is  a  fine  not  less  than  $100 
nor  more  than  $500,  or  imprisonment  at  hard  labor  not  less  than  one 
year  nor  more  than  ten  years,  or  both. 

It  is  admitted  that  the  language  used  in  this  letter  is  indecent.  In- 
deed, it  is  grossly  so.  The  term  is  said  to  signify  more  than  indelicate 
and  less  than  immodest — to  mean  something  unfit  for  the  eye  or  ear.^ 
And  I  think  it  is  obscene,  also.  This  latter  word  has  a  wide  range  in 
both  the  Latin  and  English  languages.  It  includes  on  the*  one  hand 
what  is  merely  inauspicious,  foul,  or  indecent,  and  on  the  other  what  is 
immodest  and  calculated  to  excite  impure  emotions  or  desires/ 

It  is  also  admitted  that  the  case  made  in  the  information  does  not 
come  within  the  clause  of  the  statute  directed  against  letters  eo  nomine; 
but  it  is  contended  by  the  district  attorney  that  the  letter  in  question 
is  a  "  writing  "  within  the  meaning  of  that  term  as  used  in  the  first 
clause  of  the  section,  which  reads:  "  Every  obscene,  lewd,  or  lascivious 
book,  pamphlet,  picture,  paper,  writing^  print,  or  otdier  publication  of 
an  indecent  character,"  is  declared  non-mailable. 

Speaking  generally,  this  letter  is  a  writing ;  but  to  bring  it  within 
this  clause  of  the  statute  it  must  be  also  a  "  publication."  This  word 
"writing"  occurs  in  an  enumeration  of  things  —  books,  pamphlets, 
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pictares,  prints,  and  papers — whioh  ex  vi  termini  are  prima  facie  pub- 
lications. 

The  general  phrase  with  which  the  enumeration  ends,  **or  other 
poblication  of  an  indecent  character,"  impliedly  asserts  that  the  things 
before  enumerated  are  publications.  The  expression  **  John  and  James 
and  other  men"  is  one  in  which,  by  a  necessary  implication,  it  is 
asserted  that  John  and  James  are  men. 

A  pnbtication  is  something  —  as  a  book  or  print  —  which  has  been 

published — made  public  or  known  to  the  world.    And  a  writing,  as 

well  as  a  printing,  may  be  published.     What  constitutes  a  publication 

or  a  making  public  is  a  question,  and  must  generally  depend  upon  the 

circumstances  of  each  case.     But  a  private  letter  sent  by  one  indiyid- 

nil  to  another  in  a  sealed  envelope,  can  not  be  considered  a  *'  publica- 

tioD^'  within  this  statute.    But  the  fact  that  the  statute  has  expressly 

provided  for  the  case  of  a  '*  letter  "  in  a  separate  clause,  in  which  the 

offense  that  may  be  committed  by  means  of  it  is  confined  to  indecent, 

obscene,  etc.,  language  on  the  envelope  in  which  it  is  enclosed,  is 

co&chisive  to  my  mind  that  Congress  did  not  intend  to  include  it  in 

tteterm  ^*  writing,''  as  used  in  the  clause  concerning  obscene  publi* 

cations. 

It  never  was  the  intention  of  the  law  to  take  cognizance  of  what 
pttsea  between   individuals   in  private    communications    under  the 
sanctity  aud  security  of  a  seal.    And  probably  the  chief  reason  for 
makiog  it  a  crime  to  put  indecent  or  obscene  delineations  or  language 
on  the  envelope  enclosing  such  communications  is  to  prevent  the  post- 
office  from  being  used  as  a  means  for  committing  cowardly  and  inde- 
cent assaults  at  a  safe  distance,  or  anonymously,  upon  the  feelings 
and  character  of  any  one,  by  the  use  of  indecent  or  immoral  and 
offensive  epithets  and  suggestions  openly  addressed  to  him  on  the 
envelope  of  a  letter  or  a  postal  card.     But  what  is  said  privately  — 
within  the  envelope  and  under  the  seal  —  the  statute  does  not  notice. 
It  oonld  not  well  do  so  without  establishing  an  espionage  over  pri- 
Tate  correspondence,   which  would  never  be  thought  of   in  a  free 
country. 

As  was  said  by  Mr.  Justice  Field  in  Ex  parte  Jackson,^  '^the  diffl- 
cohy  attending  the  subject  arises,  not  from  the  want  of  power  in 
Congress  to  prescribe  regulations  as  to  what  shall  constitute  mail 
nuitter,  but  from  the  necessity  of  enforcing  them  consistently  with 
lights  reserved  to  the  people,  of  far  greater  importance  than  the  trans- 
portation of  the  mail.'* 
This  statute  is  largely  preventive  in  its  character.     It  defines  non- 
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mailable  matter  by  its  external  appearance  when  a  letter  or  sealed 
package,  and  by  its  contents  when  not,  and  therefore  open  to  inspec- 
tion by  the  post-office  officials.  Bat  if  it  was  intended  that  it  should 
extend  to  the  contents  of  a  sealed  letter,  some  provisibn  would  have 
been  made  for  a  legal  examination  when  there  was  reason  to  belieye 
that  its  contents  were  obnoxious  to  the  law,  and  its  enforcement  not 
left  to  the  chance  complaint  of  the  person  to  whom  it  might  be 
addressed.  But,  as  the  case  stands,  it  is  apparent  that  the  matter  to 
be  excluded  from  the  mails,  and  which  is  made  a  crime  to  deposit 
therein,  is  such  that  its  illegal  character  is  open  to  inspection  and 
can  be  ascertained  without  breaking  the  seal  of  private  correspond- 
ence. 

Therefore,  in  the  case  of  a  letter,  unless  it  is  non-mailable  by  rear 
son  of  something  upon  the  outside  of  it,  or  the  envelope  in  which  it  is 
contained,  it  is  mailable  without  reference  to  the  character  or  morality 
of  its  contents. 

And  yet  it  is  quite  certain  that  the  public  good  would  be  promoted 
and  no  private  right  injured  by  including  such  a  case  as  this  within 
the  statute,  upon  the  complaint  of  the  party  injured,  and  thereby  pre- 
vent the  mails  from  being  used  as  a  comparatively  safe  means  by  one 
person  to  annoy  and  wound  the  feelings  of  another  by  applying  to  him 
in  a  letter  indecent  or  obscene  epithets,  or  accusing  him  in  grosa  and 
beastly  language  of  criminal  or  immoral  conduct. 

The  demurrer  is  sustained. 


OBSTBUcrmo  the  ifAiLS— lawfui.  detention  to  abrbst  fob 

FELONY. 

United  States  v.  Kibbt. 

[7  Wall.  482.] 

In  the  Supreme  Court  of  the  United  States^  1868. 

1.  Th«  Act  of  ConffTeftB  Ponishlnff  any  penon  who  "  shall  knowingly  and  wiUfoUy  ob« 
Btmct  or  retard  the  passage  of  the  mail,  or  of  any  driTer  or  carrier,  or  of  any  horse  or 
carriage  carrying  the  same,"  applies  only  to  those  who  know  that  their  acts  wUl  have 
that  effect,  and  perform  them  with  the  intention  that  such  shall  be  their  operation. 

t.  The  Statute  does  not  iDolade  a  temporary  detention  of  the  mail  oaosed  by  the  arrest 
of  the  carrier  npon  an  indictment  in  a  State  court  for  murder. 

Certificate  of  division  from  the  United  States  Circuit  Court,  District 
of  Kentucky. 
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Defendants  were  indicted,  under  the  act  of  March  8,  1825,  for  ob- 
stracting  and  retarding  the  passage  of  the  mail,  etc.  They  pleaded  that 
Farris,  the  mail  carrier,  had  been  indicted  for  murder  in  a  State  court 
of  Kentucky,  and  that  a  bench  warrant  was  issued  by  said  court  and 
placed  in  the  hands  of  Elrby,  sheriff  of  the  county,  and  that  Farris 
was  arrested  on  said  warrant,  without  any  intent  on  the  part  of  the  de- 
fendants to  retard  the  mail.  The  judges  were  divided  in  opinion  as  to 
whether  the  defendants  were  liable  on  the  facts  stated. 
Mr.  Justice  FnxD  delivered  the  opinion  of  the  court. 
There  can  be  but  one  answer,  in  our  judgment,  to  the  questions  cer- 
tified to  us.  The  statute  of  Congress,  by  its  terms,  applies  only  to  per- 
sons, who  ^^  knowingly  and  willfully  **  obstruct  or  retard  the  passage  of 
the  mail,  or  of  its  carrier ;  that  is,  to  those  who  know  that  the  acts  per- 
foimed  will  have  that  effect,  and  perform  them  with  the  intention  that 
sach  shall  be  their  operation.  When  the  acts  which  create  the  obstruc- 
tion are  in  themselves  unlawful,  the  intention  to  obstruct  will  be  imputed 
to  their  author,  although  the  attainment  of  other  ends  may  have  been 
his  primary  object.  The  statute  has  no  reference  to  acts  lawful  in 
themselves  from  the  execution  of  which  a  temporary  delay  to  the  mails 
unavoidably  follows. 

All  persons  in  the  public  service  are  exempt,  as  a  matter  of  public 
policy,  from  arrest  upon  civil  process  while  thus  engaged.  Process  of 
that  kind  can,  therefore,  furnish  no  justification  for  the  arrest  of  a  ear- 
lier of  the  maiL  This  is  all  that  is  decided  by  the  case  of  United  States 
y.  Harvey j^  to  which  we  are  referred  by  the  counsel  of  the  government. 
The  rule  is  difterent  when  the  process  is  issued  upon  a  charge  or  felony. 
No  officer  or  employe  of  the  United  States  is  placed  by  his  position,  or 
the  services  he  is  called  to  .perform,  above  responsibility  to  the  legal 
tribonals  of  the  country,  and  to  the  ordinary  processes  for  his  arrest  and 
detention,  when  accused  of  felony,  in  the  forms  prescribed  by  the  con- 
Btitation  and  laws.  The  public  inconvenience  which  may  occasionally 
follow  from  the  temporary  delay  in  the  transmission  of  the  mail  caused 
by  the  arrest  of  its  carriers  upon  such  charges  is  far  less  than  that  which 
wonld  arise  from  extending  to  them  the  immunity  for  which  the  counsel 
of  the  government  contends.  Indeed,  it  may  be  doubted  whether  it  is 
competent  for  Congress  to  exempt  the  employes  of  the  United  States 
from  arrest  on  criminal  process  from  the  State  courts,  when  the  crimes 
charged  against  them  are  not  merely  ma2a  prohibUa^  but  are  mala  in  ae. 
Bat  whether  legislation  of  that  character  be  constitutional  or  not,  no  in- 
tention to  extend  such  exemption  should  be  attributed  to  Congress  unless 
clearly  manifested  by  its  language. 
All  htws  should  receive  a  sensible  construction.     General  terms  should 
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be  so  limited  in  their  application  as  not  to  lead  to  injustice,  oppres^on 
or  an  absurd  consequence*  It  will  always,  therefore,  be  presnmed  that 
the  Legislature  intended  exceptions  to  its  language  which  would  avoid 
results  of  this  character.  The  reason  of  the  law  in  such  cases  should 
prevail  over  its  letter. 

The  common  sense  of  man  approves  the  judgment  mentioned  by  Puf- 
fendorf,  that  the  Bolognian  law  which  enacted  '^that  whoever  drew 
blood  in  the  streets  should  be  punished  with  the  utmost  severity,"  did 
not  extend  to  the  surgeon  who  opened  the  vein  of  a  person  tl^t  fell  down 
in  the  street  in  a  fit.  The  same  common  sense  accepts  the  ruling,  eited 
by  Plowden,  that  the  statute  of  1st  Edward  II.,  which  enacts  that  a 
prisoner  who  breaks  prison  shall  be  guilty  of  felony,  does  not  extend  to 
a  prisoner  who  breaks  out  when  the  prison  is  on  fire  — ''  for  he  is  not  to 
hanged  because  he  would  not  stay  to  be  burnt."  And  we  think  that  a 
like  comQion  sense  will  sanction  the  ruling  we  make,  that  the  act  of  Con- 
grsss  which  punishes  the  obstruction  or  retarding  of  the  passage  of  the 
mail,  or  of  its  carrier,  does  not  apply  to  a  case  of  temporary  detention 
of  the  mail  caused  by  the  arrest  of  the  carrier  upon  an  indictment  for 
murder.  The  questions  certified  to  us  must  be  answered  in  the  nega* 
tive ;  and  it  is  so  ordered. 

Mr.  Justice  Millbb  did  not  sit  in  this  case. 


OBSTRUCTING  THE  HAIL. 

United  States  v.  McCbagken. 

fS  Hughes,  544.] 
In  the  United  States  Circuit  Court  j  Virginia,  1878. 

Pyeventinff  a  Horse  from  beinff  taken  from  *  stable  to  carry  the  mail,  is  not  obstmetlng^ 
themaU. 

Hughes,  J.  The  law  declares  that  no  one  shall  obstruct  or  willfully 
retard  the  passage  of  the  mail,  or  any  carriage,  or  horse,  or  carrier, 
carrying  the  same. 

It  contemplates  an  obstruction  while  the  mail  is  passing  from  one 
place  to  another,  and  the  obstruction  of  a  carriage  and  horse  while 
engaged  in  carrying  the  mail,  the  mail  being  in  transitu. 

The  indictments  under  trial  are  for  the  offense  just  described,  of 
obstructing  and  retarding  a  horse  and  vehicle  in  and  while  actually 
carrying  the  mail. 
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Now  this  is  a  rety  diiferent  offense  from  that  of  preventing  a  horse 
from  being  taken  out  of  a  stable  to  be  used  for  the  purpose  of  carry- 
ing the  maiL  This  particular  section  of  the  law  does  not  contemplate 
such  an  act,  and  therefore  it  is  useless  to  go  on  with  the  case.  I  would 
have  to  set  aside  the  verdict  if  the  Jury  should  render  one  of  guilty. 

The  praaecuHon  9ubmitted  to  a  verdict  of  not  grUUy. 


POST-OFBICB  MWS— UNLAWFUL  FRANKING 

Dewxes'  Case. 

[Chase  Dec.  581.] 
In  the  United  States  Circuit  CouH^  NoHh  Carolina,  1869. 

Aukliiir  Tzinted  Xattor  sealed  in  enyelopes  is  not  franking  letters,  and  tliongh  unlaw- 
ful does  not  subject  the  offender  to  pnnishment. 

John  T.  Dewees,  representatlTe  in  Congress  of  the  United  States  from 
the  Baleigh  District  in  the  years  1868-69,  made  some  arrangement 
with  one  Cunningham,  by  which  the  latter  was  enabled  to  transmit  his 
bosinras  circulars  through  the  mails  without  paying  postage  thereon. 
Tlie  drcnlars  were  printed,  sealed  up  in  enydopes,  franked  by  Dewees 
18 member  of  Congress;  or  the  franked  envelopes  were  furnished  by 
Dewees,  and  used  by  Cunningham,  it  did  not  appear  which. 

For  this  he  .was  indicted  in  this  court,  and  found  guilty  by  a  Jury. 

Whereupon  he  moved  in  arrest  of  judgment  that  the  indictment 
described  no  offense  for  which  punishment  was  denounced  by  the  laws 
of  the  United  States. 

Chase,  C.  J.  An  indictment  was  found  against  the  defendant, 
dnrging  that  he,  a  member  of  Congress,  franked  letters,  not  written 
by  himself,  namely,  envelopes  which  he  consented  should  be  used  by 
one  Cunningham  for  the  purpose  or  transmitting  through  the  mail,  free 
of  postage,  certain  mailable  matter  properly  chargeable  with  postage ; 
wideh  franked  envelopes  were  used  by  Cunningham.  Upon  this  indict- 
ment the  jury  found  the  defendant  guilty. 

A  motion  has  been  made  in  airest  of  judgmeht.  The  ground  of  the 
motion  is  that  the  act  described  in  the  indictment  did  not  constitute 
the  offense  of  franking  letters  in  violation  of  law  within  the  meaning  of 
section  28  of  the  act  of  March  8,  1825.  It  is  more  particular^ 
insisted,  first,  that  the  indictment  does  not  allege  that  Dewees  franked 
aoy  letter  as  a  member  of  Congress ;  second,  that  it  does  not  negative 
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the  condasion  that  the  letters  were  written  by  others  under  bis  direc- 
tion, and  on  the  business  of  his  office ;  and,  third,  that  a  printed  drca- 
lar  letter,  contained  in  a  sealed  envelope,  is  not  a  letter  'within  the 
meaning  of  the  act  of  1825. 

That  act  proTides  that,  ^*  if  any  person  shall  frank  any  letter  or  let- 
ters other  than  those  written  by  himself,  or  by  his  order,  on  the  business 
of  his  office,  he  shall,  on  conviction  thereof,  pay  a  fine  of  ten  dollars/' 

The  first  objection  may,  therefore,  be  easily  disposed  of.  The  pen- 
alty is  pronounced  against  any  person  who  commits  the  offense  of 
unlawful  franking.  It  was  sufficient,  therefore,  to  allege  that  Dewees 
committed  the  offense  without  alleging  that  he  was  a  member  of  Con* 
gress.  If  this  were  otherwise,  we  think  that  the  indictment  which 
charges  that  John  T.  Dewees,  member  of  Congress,  committed  the 
offense,  is  a  sufficient  allegation  that  he  was  a  member  of  Congress 
when  the  offense  was  committed. 

Nor  do  we  think  that  more  weight  should  be  given  to  the  second 
objection.  In  an  indictment  for  a  statutory  offense,  it  is  sufficient  that 
it  is  substantially  set  forth,  though  not  in  the  precise  words  of  the  act.^ 

In  the  present  case  the  fact  that  the  letters  were  not  written  by  the 
order  of  the  defendant  on  the  business  of  his  office,  is  sufficiently  nega- 
tived by  the  affirmation  that  the  envelopes  which  he  franked  were  used, 
with  his  consent,  by  Cunningham,  for  the  purpose  of  transmitting  free 
through  the  mail  matter  chfl^eable  with  postage. 

The  only  serious  question  is  that  presented  by  the  third  objection, 
that  the  franking  of  envelopes  for  the  transmission  of  printed  drculara 
through  the  mail  is  not  the  franking  of  letters  within  the  meaning  of  the 
the  act. 

It  is  not  denied  that  the  franking  of  these  envelopes,. for  the  purpose 
intended,  was  a  violation  of  the  law. 

The  franking  privileges  of  members  of  Congress  cover  only  corre- 
spondence to  and  from  them,  printed  matter  issued  by  authority  of 
Congress,  speeches,  proceedings  and  debates  in  Congress,  and  printed 
matter  sent  to  them.  It  is  very  clear  that  the  circulars  franked  by  the 
defendant  did  not  come  within  either  of  these  descriptions.  The  frank- 
ing therefore,  was  unlawful. 

But,  is  it  made  a  penal  offense  by  the  act  of  Congress?  The  answer 
to  this  question  depends  on  the  meaning  of  the  word  ^*  letter  "  as  used 
in  the  act. 

It  is  strenuously  insisted  on  behalf  of  the  defendant,  that  the  word 
means  only  a  manuscript  letter.  In  support  of  this  view,  it  is  urged, 
that  the  act  itself  in  denouncing  a  penalty  for  franking  letters  other  than 

1  XJ.  S.  9.  Batchelor,  S  GaU.  15;  U.  S.  v.  Pond,  S  Oar.  965. 
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those  written  by  the  franker,  implies  that  the  letters,  of  which  the 
franking  is  made  an  offense,  mast  be  written  letters,  and  this  view 
seems  not  unreasonable. 

It  is  further  insisted  that  this  construction  is  supported  by  the  pro- 
Tisiona  of  the  act  of  1868,^  describing  mailable  matter  as  consisting, 
first,  of  letters ;  second,  of  regularly  issued  printed  matter ;  and  third, 
of  miscellaneous  matter.  In  these  classes  of  mailable  matter,  the  first 
alone  embraces  correspondence,  wholly  or  partly  in  writing.  The  other 
diisses  embrace  printed  matter,  with  an  addition,  in  the  third  class,  of 
book  manuscripts,  and  proof  sheets,  corrected  or  uncorrected. 

This  definition  of  letters  as  correspondence,  wholly  or  partly  in  writ- 
ing, necessarily  excludes  from  the  definition  printed  circulars,  whether 
in  the  form  of  letters  or  otherwise.  It  does  not  leave  us  at  liberty  to 
say  that  the  word  letter  or  letters,  other  than  those  written  by  himself 
or  by  his  order,  in  the  above  section  of  the  act  of  1825,  includes  any 
letters,  not  partly  at  least,  in  writing.  The  indictment  in  this  case, 
does  not  charge  that  the  letters  described  in  it  were  written,  either 
whoUy  or  in  part,  and  the  proof  before  the  Juiy  was  that  the  circulars 
alleged  to  have  been  franked  were  printed. 

It  follows  that  the  indictment  does  not  describe  an  offense  witliin  the 
meaning  of  the  penal  provision  of  the  act  of  1825.  It  describes  only  an 
onlawfal  act  to  which  Congress  has  not  seen  fit  to  annex  a  penally. 
No  judgment,  therefore,  can  be  entered  upon  the  verdict. 

The  motion  in  arrest  must  be  granted. 


NOTES. 

58.  Tieasou — Defined  and  Ulnetrated  under  United  States  Oonstlta* 
tkm.— In  a  charge  to  the  grand  jury  in  1851,  in  the  case  of  a  riot  in  Boston, 
growhigont  of  the  fagltive  slave  law,  Spbague,  J.,  said:*  "  I  think  it  proper  at 
this  time  to  call  yonr  attention  particularly  to  that  part  of  the  criminal  code, 
wliieh  prohibits  and  punishes  forcible  resistance  to  the  laws.  Government  is 
00  great  a  blessing,  that  the  highest  crime  which  can  be  committed  is  treason. 
Thia  is  defined  by  the  constitation  itself  in  the  following  words :  <  Treason 
agahistthe  United  States  shall  consist  only  in  levying  war  against  them,  or 
in  adhering  to  their  enemies,  giving  them  aid  and  comfort.'  What  amounts 
to  leiying  war?  This  question  arose  soon  after  the  adoption  of  the  constitu- 
ttoDf  in  the  several  trials  of  Mitchell,  Vigol  and  Frees,  for  having  engaged  in  the 
Pennaylvania  insurrection,  against  the  law  Imposing  a  duty  upon  distilled 
apiilta,  under  the  administration  of  Washington,  and  subsequently  on  the  trial 

« 

1 U.  Sw  Stftt.  706.  s  Charge  to  Grand  Jury,  1  Spragne,  6M. 
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of  Aaron  Burr,  1b  the  year  of  1807,  and  the  case  of  the  United  StaiM  ▼.  Boxte^ 
in  the  year  1808.    These  were  all  trials  in  the  Circuit  Court. 

**  The  only  case  which  has  come  before  the  Supreme  Court  was  that  of 
Ex  parte  Bollman  et  al.^  In  this  case  it  was  decided  that  <if  a  body  of  men 
be  actually  assembled  for  the  purpose  of  effecting  by  force  a  treasonable 
purpose,  this  is  levying  war.'  What  is  a  treasonable  purpose?  If  the  ob- 
ject be  entirely  to  overthrow  the  government,  at  any  one  place  by  force,  as 
at  New  Orleans,  which  is  the  case  mentioned  by  the  Supreme  Court,  that  is  a 
treasonable  purpose.  But  a  conspiracy  to  do  this,  and  actuaUy  enlisting  men 
who  never  assemble,  is  not  sufficient  to  constitute  the  crime  of  treason.  There 
must  be  an  actual  assemblage  of  men,  for  the  purpose  of  carrying  the  conspir- 
acy into  effect  by  force.  So,  also,  it  is  a  treasonable  purpose,  If  the  object  be  to 
prevent,  by  force,  the  execution  of  any  one  law  of  the  United  States,  in  all  cases ; 
for  it  is  entirely  to  overthrow  the  government  as  to  one  of  its  laws.  And  if 
there  be  an  actual  assemblage  of  men,  for  the  purpose  of  carrying  sach  an  in- 
tention into  effect,  that  Is,  of  acting  together,  and  preventing,  by  force,  the  exe- 
cution of  the  law  generally,  in  all  cases  it  will  constitute  a  levying  of  war.' 

"  But  the  sudden  outbreak  of  a  mob,  or  the  assembling  of  men  in  order  by 
force  to  defeat  the  execution  of  the  law,  in  a  particular  instance,  and  then  to 
disperse,  without  the  intention  to  continue  together,  or  to  reassemble  for  the 
purpose  of  defeating  the  law  generally,  in  all  cases,  is  not  levying  war." 

§  59. Offender  must  be  a  Oitlaen.  —  Only  a  citizen  of  a  country  can  be 

guilty  of  treason  against  its  laws.* 

In  the  case  of  Sex  v.  Tuekery*  it  was  resolved  "  that  allegeance  is  a  mutual 
bond  between  the  king  and  his  subjects,  by  which  the  subjects  owe  duty  to  the 
king,  and  the  king  protection  to  his  subjects,  and  treason  is  the  breach  and  vio- 
lation of  that  duty  of  allegiance  which  the  subject  owes  to  the  king.  If  there 
is  no  allegiance  there  can  be  no  treason.  Where  the  king  does  not  owe  protec- 
tion to  the  criminal,  nor  the  criminal  allegiance  to  tbe^ing,  the  criminal  can 
not  be  traitor.  For  this  reason  an  alien  enemy  can  not  be  indicted  for  treason 
but  shall  be  tried  and  executed  by  martial  law." 

§  60.  Treason  against  United  States  not  Offense  against  State. — Treason 
against  the  United  States  is  not  cognizable  in  the  State  courts,  e.  g.^  giving  aid 
and  comfort  to  the  enemies  of  the  United  States  is  not  treason  against  the  State 
of  New  York.* 

§  61.  Orime  Must  be  Against  State  Whose  Courts  are  invoiced,  ^lo 
Ex  parte  Quarrier,^  it  was  urged  against  Q.  on  his  application  for  license  to  prac- 
tice law  in  the  courts  of  the  State  of  West  Virginia,  that  he  had  been  guilty  of 
treason.  The  act  was  engaging  in  the  war  of  the  rebellion.  In  granting  his 
application  Brown,  J.,  delivering  the  opinion  of  the  Court  of  Appeals  of  West 
Virginia,  said:  <'  It  has  been  urged  that  the  facts  confessed  were  treason,  and 
that  treason  confessed  was  felony  within  the  statute,*  which  provides  that 
*  any  court  before  which  any  attorney  has  been  qualified,  on  proof  being  made 
to  it  that  he  has  been  convicted  of  felony,  may  supersede  his  license.'    But 

1  4  Cranch,  186»  ant€,p.  113.  *  People  v.  Lynch,  11  JohnB.  B48  (18U). 

«  U.  S.  V.  ViUato,  2  Dall.  870  (17W).  »  2  W.  Va.  569  (1886). 

•  1  Ld.  Bay.  1  (6  Wm.  A  Mary).  •  See.  6,  oh.  16i»  code  of  1880. 
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not  ereiy  treaaon  is  within  that  statute.  Treason  to  any  other  government 
than  cor  own  would  not  answer  its  requirements.  An  Irish  or  Hungarian  rebel 
woald  hardly  be  excluded  from  practicing  as  an  attorney  here,  If  otherwise 
qnalifled,  because  of  his  treason  to  the  British  Queen  or  Austrian  Emperor. 
Treason  is  very  truly  and  justly  regarded  as  the  highest  crime  known  to  the 
UW)  but  that  is  only  true  of  treason  against  the  State  which  enacted  the  law; 
for  of  treason  against  any  other  State  the  law  takes  no  notice,  and  Sir  Walter 
Scott  bat  expressed  the  common  judgment  of  mankind  when  he  said  that  *  trea- 
son upon  political  accounts,  though  one  of  the  highest  crimes  that  can  be  com- 
mitted against  a  State,  does  not  necessarily  infer  anything  like  the  detestation 
which  attends  offenses  of  much  less  guilt  and  danger.' 

"Indeed  it  must  not  be  forgotten  that  in  this  case  no  treason  against  the  State 
of  West  Virginia,  whose  Courts  are  invoked  to  consider  the  sabject,  has  been 
either  proved  or  confessed,  and  the  only  acts  stated  that  could  amount  to  the 
crime  of  treason  were  perpetrated  against  the  United  States,  and  for  which  the 
party  has  been  pardoned  by  that  government.  Now  it  would  be  straining  the 
point  too  far  to  hold,  as  contended  for,  that  the  war  being  waged  against  the 
United  States,  of  which  the  State  of  West  Virginia  was  one,  was,  therefore,  waged 
agahist  her  in  the  sense  contemplated  in  the  statute  against  treason,  and  that, 
therefore,  the  acts  in  question  were  treason  against  the  State  and  felony  within 
the  statute  .1  For  while  it  is  not  intended  to  deny  that  the  same  act  might  con- 
stitnte  treason  against  the  United  States  and  also  against  the  State,  and  the 
traitor  be  held  responsible  to  each  for  his  treason,  respectively,  yet,  to  consti- 
tote  treason  against  the  State,  it  is  not  enough  to  wage  war  against  the  United 
States  generally  or  collectively,  or  as  component  parts  of  the  National  Union,  but 
It  mast  be  done  directly  against  the  State,  in  particular,  by  invading  her  terri- 
tory, attacking  her  citizens,  subverting  her  government  and  laws,  or  attempting 
her  destruction  by  force,  etc.,  and  that  too  by  a  citizen  of  the  State;  for  none 
but  her  dtizens  owe  her  allegiance,  and  are,  therefore,  bound  by  that  allegiance 
to  protect  and  defend  her  against  all  assaults  of  her  enemies.  Others  may  be 
enemies,  but  the  citizen  only  may  be  enemy  and  traitor  also,  and  the  latter  no 
less  because  he  is  the  former.*  The  temporary  disability  which  attaches  to  the 
applicant  on  account  of  his  character  of  enemy  ceased  when  that  character  ter- 
minated, and  that  was  when  he  submitted  to  the  government  and  took  the  oath 
of  annesty  on  the  terms  prescribed  by  the  President.  It  is  true  that  act  would 
not  relieve  from  the  consequences  of  treason,  if  any,  committed  by  him  against 
the  State,  yet  as  only  the  citizen  can  commit  that  crime  it  can  not  be  laid  to  the 
applicanrs  charge  on  the  facts  confessed,  unless  the  court  should  hold  the  act 
of  February  8d,  1868,  void,  which  declares  that  any  citizen  of  the  State,  who 
Shan  thereafter  levy  war  against  the  United  States,  etc.,  shall  be  considered  as 
baHng  expatriated  himself  as  far  as  regards  this  State,  and  shall  thenceforth 
be  deemed  no  citizen  thereof.  And  if  in  point  of  law  no  citizen  of  this  State, 
then,  in  point  of  law  no  traitor  to  the  State.'* 

!  6S.  Obleot  Must  be  of  Public  Nature.  —  In  J3.  v.  Frosty*  it  was  laid  down 
^tto  constitute  levying  war  against  the  Crown  the  object  of  the  insurrection 
mnst  be  of  a  general  nature.  As  if  a  person  act  as  the  leader  of  an  armed  body 
of  men  which  enter  a  town,  and  their  object  be  neither  to  take  the  town  nor  to 

1  People  V.  Lynch  and  others,  11  Johns.  s  Prise  Oases,  2  Black,  109. 

M.  8  9 CAP.  129(1887). 
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attack  the  military,  bat  merely  to  make  a  demonstration  to  the  maglstncy  otl 
the  strength  of  their  party  either  to  procore-the  liberation  of  certain  prlsoncnl 
convicted  of  some  political  ofiEense  or  to  procure  for  those  prisoners  somemiti«| 
gation  of  their  punishment,  this  is  not  treason. 

§  68.  Besistanoe  of  Law  Must  Not  be  Personal  or  Private.  ~  In  UnUtd  Suad 
V.  Sanway,^  the  prisoner  and  others  were  indicted  for  treason  in  resisting  tbf 
execution  of  the  f agitlve  slave  law.  The  facts,  as  stated  by  the  court,  were  a» 
follows :  That  Mr.  Edward  Gorsuch,  a  citizen  of  Maryland,  was  the  owner  of 
certain  slaves,  or  persons  held  to  labor  by  the  laws  of  that  State.  That  thesi 
slaves  had  escaped  and  fled  into  Pennsylvania,  and  were  known  to  be  lurking  ii 
the  neighborhood  of  the  village  of  Christiana,  Lancaster  County.  That  Mr. 
Gorsuch  came  to  Philadelphia  in  September  last,  and  obtained  warrants  for  tba 
arrest  of  these  fugitives,  from  a  commissioner  of  this  court,  having  authoritf 
by  law  to  issue  such  warrants.  That  these  warrants  were  put  into  the  haodi 
of  Kline,  an  officer  duly  authorized  to  execute  them.  That  on  tlie  morning  of 
the  llth  of  September,  about  daylight,  Kline,  accompanied  by  Gorsuch,  his  000, 
nephew,  and  cousin,  and  two  other  persons,  citizens  of  Maryland,  proceeded  to 
the  house  of  one  Parker.  That  a  person  who  was  recognized  as  one  of  the 
fugitives  for  whom  the  warrants  had  been  issued,  was  seen  to  come  out  of  the 
house.  That  the  fugitive  on  seeing  the  officer  and  his  company,  Immediatelj 
fled  into  the  house  and  upstairs,  leaving  the  door  open  behind  him.  That  Mr. 
Gk>rsuch  pursued  him,  followed  by  the  officer.  That  a  number  of  negroes  were 
collected  up  stairs,  armed  in  various  ways  and  determined  to  resist  the  captore 
of  the  fugitives.  That  a  gun  was  fired  by  one  of  them  at  Mr.  Gorsuch,  and 
others  of  his  assistants  were  struck  with  missiles  thrown  from  the  upper  win- 
dows. That  a  pistol  was  then  fired  by  the  officer,  not  aimed  at  the  negroes, 
but  rather  to  frighten  them  and  let  them  know  their  assailants  were  armed. 
That  a  parley  was  then  held  between  the  parties,  and  the  negroes  informed  tbat 
the  officer  had  legal  process  in  his  hands  for  their  arrest.  That  the  negroes 
demanded  time  for  the  purpose,  as  was  supposed,  of  ofiEerlng  terms  of  surren- 
der, but  in  reality,  perhaps,  to  gain  time  for  the  arrival  of  assistance  from  the 
neighborhood.  That  after  some  lapse  of  time  the  defendant  arrived  on  ttie 
ground,  and  at  the  same,  or  soon  after,  large  numbers  of  negroes  began  to  col- 
lect around  with  various  weapons  of  offense,  such  as  g^ns,  clubs,  scythes,  and 
corn -cutters.  That  on  the  arrival  of  these  reinforcements,  the  persons  in  the 
house  set  up  a  yell  of  defiance.  That  the  officer  made  known  his  character, 
and  exhibited  his  writs  to  the  defendant  and  another  white  man  who  had  ar- 
rived on  the  ground,  and  demanded  their  assistance  in  executing  the  warrants, 
which  was  refused.  That  the  officer,  deeming  the  attempt  to  execute  his  writs 
in  the  face  of  a  numerous  armed  and  angry  mob  of  negroes,  hopeless, 
made  no  further  attempt  to  do  so,  being  content  to  escape  with  his  life. 
That  the  mob  of  armed  negroes,  now  amounting  to  near  or  over  one  bnn- 
dred  persons.  Immediately  made  an  attack  upon  the  party  who  attended  the 
officer.  Mr.  Gorsuch  was  then  shot  down,  beaten  with  clubs,  and  murdered 
on  the  spot.  His  son,  who  came  to  his  assistance,  was  shot  and  wounded,  and 
with  difficulty  escaped  with  his  life.  That  the  nephew  was  surrounded  and 
beaten,  but  escaped  with  his  life,  and  that  on  the  preceding  evening  notice  had 
been  given  in  the  neighborhood,  by  a  negro  who  had  followed  the  officer  from 

12  Wall.  Jr.  900  (1851). 
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F!iiladelphia,  that  an  arrest  of  the  fogitlues  was  Intended,  and  that  the  con- 
course and  riot  of  the  morning  was  evidently  by  preconcert  and  In  conse* 
qnence  of  such  information. 

Mr.  Jostice  Gbieb  charged  the  jnry  as  follows,  his  instmctlon  containing  an 
ezhaostlTe  presentation  of  the  elements  of  treason  In  this  country  and  under 
our  constitntion :  ''  The  bill  charges  the  defendant  with  <  wickedly  and  traltor- 
oosly  intending  to  levy  war  against  the  United  States; '  and  the  Jnry  mnst 
find  the  act  or  acts  to  have  been  committed  with  snch  intention.    For,  although 
the  prisoner  may  have  been  gnllty  of  riot,  robbery,  mnrder,  or  any  other  fel- 
ony, he  can  not  be  f  onnd  guilty  under  the  bill  of  indictment,  unless  you  find 
that  he  intended  to  levy  war  against  the  United  States,  or  that  the  acts  were 
committed  by  himself  and  others  in  pursuance  of  some  conspiracy,  or  prece- 
dent for  that  purpose ;  and  this  Is  a  question  of  fact  for  the  decision  of  the 
juy.   But  in  the  decision  of  It,  the  jury  should  regard  the  construction  of  the 
constitution  as  given  them  by  the  court  as  to  what  Is  the  true  meaning  of  the 
words,  <  levying  war.' 

"Treason  against  the  United  States  Is  defined  by  the  Constitmion  itself. 
Congress  has  no  power  to  enlarge,  restrain,  construe  or  define  the  offense.    Its 
ooostmction  Is  intrusted  to  the  court  alone.    By  this  instrument  It  is  declared 
that  'treason  against  the  United  States  shall  consist  only  in  levying  war 
igiiost  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort. 
$0  person  shall  be  convicted  of  treason,  unless  on  the  testimony  of  two  wit- 
Msses  to  the  same  overt  act,  or  on  confessix>n  in  open  court.'    What  constl- 
Uittt<  levying  war  against  the  government? '  Is  a  question  which  has  been  the 
subject  of  much  discussion  wherever  an  indictment  has  been  tried  under  this 
aitide  of  the  Constitution.    The  offense  is  described  in  very  few  words,  and  in 
their  application  to  particular  cases  much  dlfiterence  of  opinion  may  be  ex- 
pected.  We  derive  our  laws  as  well  as  our  language  from  England.    As  we 
would  apply  to  English  dictionaries  and  classical  writers  to  ascertain  the  proper 
meaning  of  a  particular  word,  so  when  we  would  inquire  after  the  true  defini- 
tion of  certain  legal  phraseology,  we  would  naturally  look  to  the  text- writers 
lod  judicial  decisions,  which  we  know  that  the  f  ramers  of  our  Constitution 
would  regard  as  the  standard  authorities  in  questions  of  legal  definition.    Oth- 
erwise the  Umguage  of  the  Constitution  on  this  subject  might  be  subject  to  any 
constroction  which  the  passion  or  caprice  of  a  court  and  jury  might  choose 
to  give  it  in  times  of  public  excitement.    At  one  time  the  Constitution  might  be 
ooQiiled  by  a  narrow  construction,  and  at  another  time  the  Uf  e  and  liberty  of 
tbe  citizen  be  sacrificed  by  a  latitudinous  one. 

'^Tbeterm  *  levying  war,' says  Chief  Justice  Marshall,  'is  not  forthe  first  time 

Applied  to  treason  by  the  Constitution  of  the  United  SUtes.    It  is  a  technical 

term.  It  is  used  in  a  very  old  statute  of  that  country  whose  language  is  our 

^Aogiuge,  aud  whose  laws  form  the  substratum  of  our  laws.    It  is  scarcely  con- 

ttir&blethat  the  term  was  not  employed  by  the  f ramers  of  our  Constitution  in 

tfae  Benae  which  has  been  applied  to  it  by  those  from  whom  we  borrowed  it.    So 

^taathe  meaning  of  any  terms,  particularly  terms  of  art,  is  completely  ascer- 

^ed,  those  by  whom  they  are  employed  must  be  considered  as  employing  them 

to  their  ascertained  meaning,  unless  the  contrary  is  proved  by  the  context.*' 

Since  the  adoption  of  the  Constitution  but  few  cases  of  indictment  for  treason 

We  occnrred,  and  most  of  them  not  many  years  afterwards.    Many  of  the 

KngUah  cases  then  considered  good  law  and  quoted  by  the  best  text-writers  as 
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anthoiitiesy  have  since  been  discredited,  if  not  oyerrnled,  in  that  coantrj.  The 
better  opinion  there  at  present  seems  to  be,  that  the  term  Merging  war* 
shonld  be  confined  to  insurrections  and  rebellions  for  the  purpose  of  OTertnm- 
ing  the  government  by  force  and  arms.  ICany  of  the  cases  of  constmctive 
treason  quoted  by  Foster,  Hale,  and  other  writers,  would,  perhaps,  now  be 
treated  merely  as  aggravated  riots  or  felonies. 

'<  But  for  the  purpose  of  our  present  case,  it  is  not  necessary  to  parsue  the 
subject  further,  or  to  look  beyond  the  cases  decided  in  our  own  country.  The 
subject  is  one  of  too  serious  importance  to  allow  the  court  to  indulge  In  specu- 
lations, or  wander  from  the  safe  path  of  precedent. 

<<  In  England,  all  insurrections  to  imprison  the  king,  or  to  force  him  to  cliange 
his  measures,  or  to  remove  evil  counselors;  to  attack  his  troops  in  opposition 
to  his  authority;  to  carry,  off  or  destroy  his  stores,  provided  for  defence  of 
the  realm;  if  done  conjointly  with  and  In  aid  of  rebels  or  enemies,  and  not 
only  for  lucre  or  some  private  and  malicious  motive ;  to  hold  a  fort  or  a  castle 
against  a  king  or  his  troops,  if  actual  force  be  used  in  order  to  keep  posses- 
sion; to  join  with  rebels  freely  and  voluntarily;  to  rise,  for  the  purpose  of 
throwing  down  by  force,  all  enclosures;  alter  the  law  or  religion,  etc. ;  to  ef- 
fect innovations  of  a  public  and  general  concern,  by  an  armed  force,  or  for 
any  other  purpose  which  usurps  the  government  in  matters  of  a  public  and  gen- 
eral nature  —  all  these  acts  have  been  deemed  *  a  levying  of  war.'  So  also 
have  insurrections  to  redress  by  force  national  grievances ;  or  to  reform  real 
or  imaginary  evils  of  a  public  nature,  and  in  which  the  insurgents  had  no  pri- 
vate or  special  intent,  or  by  intimidation  to  force  the  repeal  of  a  law. 

"  But  when  the  object  of  an  insurrection  Is  of  a  local  or  private  nature,  not 
having  a  direct  tendency  to  destroy  all  property  and  all  government,  by  num- 
bers and  armed  force,  it  will  not  amount  to  treason.  In  the  case  of  BoUman 
and  8u)artn<na,  in  the  Supreme  Court  of  the  United  States,  it  is  declared  *  that 
it  is  more  safe,  as  well  as  more  constant  to  the  principles  of  our  Constitution, 
that  the  crime  of  treason  should  not  be  extended  by  construction  to  doubtful 
cases; '  <that  to  constitute  the  specific  offense,  war  must  be  actually  levied 
against  the  United  States;  '  that  'to  conspire  to  levy  war,  and  actually  to 
levy  war,  are  distinct  offenses ; '  and  that  *  to  complete  the  crime  of  levying 
war,  there  must  bean  actual  assemblage  of  men  for  the  purpose.' 

**  This  case  also  recognized  the  doctrine  which  had  been  previously  laid  down 
by  Judge  Chase  in  Fries^s  Ccue,  *  that  if  a  body  of  people  conspire  and  med. 
itate  an  insurrection  to  resist  or  oppose  the  execution  of  any  statute  of  the 
United  States,  by  force,  they  are  guilty  only  of  a  high  misdemeanor;  but  if 
they  proceed  to  carry  such  intention  into  execution  by  force,  they  are  guilty  of 
the  treason  of  levying  war,  and  the  gvantwm  of  the  force  employed  neither 
lessens  nor  increases  the  crime,  whether  by  one  hundred  or  one  thousand  per- 
sons, is  wholly  immaterial ; '  and  that  <  a  combination  or  conspiracy  to  levy 
war  against  the  United  States  is  not  treason,  unless  continued  vdth  an  attempt 
to  carry  such  combination  or  conspiracy  into  execution;  some  actual  force  or 
violence  must  be  used  In  pursuance  of  such  design  to  levy  war;  but  it  is  al- 
together immaterial  whether  the  force  used  is  sufficient  to  effectuate  the  object; 
any  force,  connected  with  the  intention,  will  constitute  the  crime  of  '  levying 
war.' '  In  MitchelVs  Case^  it  was  decided  that  to  resist  or  prevent  by  armed 
force,  the  execution  of  a  particular  statute  of  the  United  States,  is  a  levying 
war  against  the  United  States,  and  consequently  treason,  within  the  true  mean- 
ing of  the  Constitution. 
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<<A]id  ta  Fri€s*$  CaB€y  already  mentioned,  <  that  an  inanrreetlon  or  rising  of 
any  body  of  people  within  the  United  States,  to  attain  by  force  or  violence  any 
object  of  a  great  public  nature,  or  of  public  (or  national)  and  general  concern, 
Ifl  s  levying  of  war  against  the  United  States.*    '  That  any  tnch  insurrection  or 
rising  to  resist  or  prevent  by  force  or  violence  the  execution  of  any  statute  of 
the  United  States,'  *  under  any  pretense,  as  that  the  statute  was  unjust,  bur- 
tbensome,  oppressive   or  unconstitutional,  is   a  lev]rlng  of  war  against  the 
Tnited  States  within  the  Constitution.'    And  in  a  case  In  the  Circuit  Court  of 
5ew  York,  it  was  declared  that  *  if  the  intention  be,  to  prevent  by  force  of 
aims,  the  execution  of  any  act  of  Congress  altogether,  any  forcible  opposition 
calculated  to  carry  that  intention  into  effect^  is  levying  war  against  the  United 
States.    But  the  resistance  of  the  execution  of  a  law  of  the  United  States  ac- 
companied with  any  degree  of  force,  if  for  a  private  purpose,  is  not  treason. 
To  coostltute  that  oflense,  the  object  of  the  resistance  must  l)e  of  a  public  and 
{^eoeral  nature.    I  do  not  think  it  necessary  to  quote  further  from  the  decisions 
of  my  predecessors.    It  will  suffice  to  say  that  the  late  charge  of  my  brother  Kane 
to  the  grand  jury  in  the  Circuit  Court,  contains  what  I  believe  to  be  a  correct 
ftatement  of  the  decisions  on  this  subject,  and  that  I  folly  concur  in  the  doc- 
trine stated,  and  the  sentiments  expressed  in  It. 

**In  the  application  of  these  principles  of  construction  to  the  case  before  us, 
tiK  joiy  will  observe,  that  the  <  levying  of  war '  against  the  United  States,  is  not 
ttcesaarily  to  be  judged  of  alone  by  the  number  or  array  of  troops.    But  there 
nistbe  a  conspiracy  to  resist  by  force,  and  an  actual  resistance  by  force  of 
anu  or  intimidation  by  numbers.    The  conspirapy  and  the  insurrection  con- 
nected with  it  must  be  to  effect  something  of  a  public  nature,  to  overthrow  the 
SOfeniment,  or  to  null|y  some  law  of  the  United  States,  and  totally  to  hinder 
Its  execution,  or  compel  its  repeal.    A  band  of  smugglers  may  be  said-  to  set 
the  laws  at  defiance,  and  to  have  conspired  together  for  that  purpose,  and  to 
n^by  armed  force,  the  execution  of  the  revenue  laws;  they  may  have  battles 
with  the  officers  of  the  revenue.  In  which  numbers  may  be  slain  on  both  sides, 
and  yet  they  will  not  be  guilty  of  treason,  because  it  is  not  an  insurrection  of 
a  public  nature,  but  merely  for  private  lucre  or  advantage.    A  whole  neighbor- 
iKwd  of  debtors  may  conspire  to  resist  the  sheriff  and  his  officers,  In  executing 
process  on  their  property — they  may  perpetrate  their  resistance  by  force  of 
tfms— may  kill  the  officer  and  his  assistants — and  yet  they  will  be  liable  only 
u  felons,  and  not  as  traitors.    Their  insurrection  is  of  a  private,  not  of  a  public 
tttare;  their  object  is  to  hinder  or  remedy  a  private  not  a  public  grievance. 
A  number  of  fugitive  slaves  may  Infest  a  neighborhood,  and  be  encouraged  by 
the  neighbors  In  combining  to  resist  the  capture  of  any  of  their  number;  they 
nay  resist  with  force  and  arms,  their  master  or  the  public  officer,  who  may 
<»me  to  arrest  them;  they  may  murder  and  rob  them;    they  are  guilty  of  fel- 
ony and  liable  to  punishment,  but  not  as  traitors.    Their  insurrection  is  for  a 
private  object,  and  connected  with  no  public  purpose. 

"It  is  true  that  constructively  they  may  be  said  to  resist  the  execution  of  the 
iojEltiTe  slave  law,  but  in  no  other  sense  than  the  smugglers  resist  the  revenue 
laws,  and  the  antl -renters  the  execution  laws.  Their  Insurrection,  their  vio- 
Knee,  however  great  their  numbers  may  be,  so  long  as  it  is  merely  to  attain 
wme  personal  or  private  end  of  their  own,  can  not  be  called  levying  war. 
Alexander  the  Great  may  be  classed  with  robbers  by  moralists,  but  still  the 
poliUcal  distinction  will  remain  between  war  and  robbery.  One  is  public  and 
national,  the  other  private  and  personal. 
2  BsrENCxs.  16 
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"  Without  desiring  to  invade  the  prerogatives  of  the  jury  In  judging  the  facts  of 
this  case,  the  court  feel  bound  to  say,  that  they  do  not  think  the  transaction  with 
which  the  prisoner  is  charged  with  being  connected,  rises  to  the  dignity  of 
treason  or  a  levying  of  war.  Not  because  the  numbers  or  force  was  InsnlDcient. 
But  first,  for  want  of  any  proof  of  previous  conspirapy  to  make  a  general  and 
public  resistance  to  any  law  of  the  United  States.  Secondly,  because  there  is 
no  evidence  that  any  person  concerned  in  the  transaction  knew  there  were  acts 
of  Congress,  as  those  with  which  they  are  charged  with  conspiring  to  resist  by 
force  and  arms,  or  had  any  other  intention  than  to  protect  one  another  from 
what  they  termed  kidnappers  (by  which  slang  term  they  probably  included  not 
only  actual  kidnappers,  but  all  masters  and  ovmers  seeking  to  recapture  their 
slaves,  and  the  officers  and  agents  assisting  therein). 

"  The  testimony  of  the  prosecution  shows  that  notice  had  been  given  that  cer- 
tain fugitives  were  pursued;  the  riot,  insurrection,  tumult,  or  whatever  yoa 
may  call  it,  was  but  a  sudden  *  conclamatio '  or  running  together,  to  prevent 
the  capture  of  certain  of  their  friends  or  companions,  or  to  rescue  them  if 
arrested.  Previous  to  this  transaction,  so  far  as  we  are  informed,  no  attempt 
had  been  made  to  arrest  fugitives  in  the  neighborhood  under  the  new  act  of 
Ck>ngress,  by  a  public  officer.  Heretofore  arrests  had  been  made  not  by  the 
owner  in  person,  or  his  agent  properly  authorized,  or  by  the  officer  of  the  law. 
Indviduals  without  any  authority,  but  incited  by  cupidity  and  the  hope  of  ob- 
taining the  reward  offered  for  the  return  of  a^ugitive,  had  heretofore  under 
taken  to  seize  them  by  force  and  violence,  to  invade  the  scantity  of  private 
dwellings  at  night,  and  insult  the  feelings  and  prejudices  of  the  people.  It  is 
not  to  be  wondered  at  that  a  people  subject  to  such  inroads,  should  consider 
odious  the  perpetrators  of  such  deeds  and  denominate  them  Iddnappers  —  and 
that  the  subjects  of  this  treatment  should  have  been  encouraged  in  resisting 
such  aggressions,  where  the  rightful  claimant  could  not  be  distinguished  from 
the  odious  kidnapper,  or  the  fact  be  ascertained  whether  the  person  seized,  de- 
ported or  stolen  in  this  manner,  was  a  free  man  or  a  slave.  But  the  existence 
of  such  feelings  is  no  evidence  of  a  determination  or  conspiracy  by  the  people 
to  publicly  resist  any  legislation  of  Congress,  or  levy  war  against  the  United 
States.  That  in  consequence  of  such  excitement,  such  an  outrage  should  have 
been  committed,  is  deeply  to  be  deplored.  That  the  persons  engaged  in  It  are 
guilty  of  aggravated  riot,  and  murder  can  not  be  denied.  But  riot  and  murder 
are  offenses  against  the  State  government.  It  would  be  dangerous  precedent 
for  the  court  and  jury  in  this  case  to  extend  the  crime  of  treason  by  construc- 
tion to  doubtful  cases,  and  our  decision  would  probably  operate  in  the  end  to 
defeat  the  purposes  of  the  law  which  the  government  seeks  to  enforce.  I  can 
not  conclude  this  charge  to  the  jury,  without  availing  myself  of  the  occasion 
which  it  oilers,  to  express  the  satisfaction  which  the  court  has  in  seeing  here 
the  attorney-general  of  the  State  of  Maryland  and  the  private  counsel  associated 
with  him;  for  although  the  ordinary  officers  of  the  United  States  are  deserving 
of  all  praise  for  the  vigilance,  ability  and  learning  they  have  shown  in  bringing 
offenders  to  justice,  the  indignation  felt  by  the  people  of  Maryland  at  the  calam- 
itous and  disgraceful  murder  of  Mr.  Gorsuch,  are  most  natund  indeed;  and  we 
receive  their  representatives  here,  in  defence  of  the  law,  with  cordial  respect 
and  readiness,  in  the  hope  that  it  may  efface  all  angry  feelings  between  the  peo 
pie  of  these  two  States,  and  foster  those  of  friendship. 

After  an  absence  of  twenty  minutes,  the  jury  returned  a  verdict  of 
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$  64.  ReslBtanoe  of  PabUo  Ijawfor  Private  Porposes  not  Treaaon  — United 
States  ▼.  Hoxle. — In  United  Slatet  t.  HoxUf^  the  prisoner  was  tried  for  trea- 
son.   The  offense  charged  in  the  indictment  was  that  the  prisoner,  being  a  citi- 
zen of  the  United  States,  and  intending  to  oppose  the  execntion  of  the  laws 
thereof,  and  especially  the  embargo  law,  on  the  I8th  day  of  Jane,  1808,  at 
Albarg,  Vermont,  assembled  with  a  company  of  sixty  armed  men,  and  resisted 
the  collector  of  the  district  of  Vermont,  in  the  execntion  of  the  doty  of  his 
ofiyce,  and  with  force  and  arms,  took  and  reserved  from  his  castody  a  certain 
nft  of  timber  which  had  been  seized  by  the  collector  when  on  its  way  into 
Canada,  and  was  there  moved  and  guarded  by  the  troops  of  the  United  States, 
who  were  aidln|i^  the  collector.    And  that  the  defendant,  in  further  prosecuting 
the  war  thus  levied,  and  In  order  more  effectually  to  secure  the  said  raft,  in 
company  with  the  rest,  fired  upon  the  collector  and  troops,  and  thereby  intimi- 
dated them  from  detaining  and  keeping  possession  of  the  raft;  and  that  the 
defendant  with  his  confederates  then  took  the  raft  into  Canada.    It  appeared 
from  the  testimony  of  witnesses  examined  on  the  trial,  that  one  Vandusen  had 
KDt  a  raft  of  timber  from  Whitehall  to  be  transported  into  Canada,  contrary  to 
the  provisions  of  the  embargo  laws.    When  it  had  reached  the  Isle  of  Mott,  in 
lake  Champlain,  it  was  seized  by  the  Collector  of  Vermont  and  placed  in  the 
cQitody  of  a  company  of  militia.    While  the  troops  were  at  some  distance  from 
the  nft,  a  company  of  about  sixty  men  hired  for  the  purpose,  and  armed,  some 
q!  them  with  a  dozen  muskets,  and  the  rest  with  clubs  and  spike-poles,  as- 
leabied  with  the  intention  of  rescuing  the  raft  and,  if  necessary,  of  making 
prisoners  of  the  troops  who  guarded  it.    They  got  possession  of  the  raft,  how- 
erer,  without  any  resistance,  no  one  being  near  it,  and  proceeded  on  with  it 
towards  Canada.    In  about  an  hour,  as  the  raft  passed  a  point  of  the  shore, 
tventj  rods  distant,  the  troops  fired  upon  it  and  those  on  the  raft  returned 
the  flre.   This  firing  continued  until  the  raft  was  beyond  the  reach  of  musket 
shot.  About  one  hundred  shots,  were  fired  from  the  raft,  and  the  balls  struck 
trees  on  the  shore,  and  the  shot  from  shore  also  struck  the  raft,  but  no  per- 
sons were  wounded.    The  firing  was  in  earnest  and  intended  for  execution. 
The  men  were  to  have  eight  hundred  dollars  if  they  took  the  raft  into  Canada^ 
but  if  they  did  not  succeed  they  were  to  get  nothing.    At  the  time  they  took 
possession  of  it,  the  sentinel  who  had  been  placed  over  it  was  a  quarter  of  a  mile 
oS,  and  the  men  were  told  that  the  collector  was  willing  that  the  raft  should 
be  taken  away,  and  it  was  believed  that  they  would  meet  with  no  opposition. 
The  prisoner  was  on  the  raft,  firing  pretty  actively,  but  he  was  opposed  to  the 
proportion  which  was  made  in  the  first  instance,  to  make  prisoners  of  the 
^pe  who  guarded  it.    After  the  raft  was  got  into  Canada,  Vandusen  paid 
ofi  the  men  and  they  returned  home.    There  was  evidence  that  the  prisoner 
bad  been  engaged  in  other  attempts,  to  pass  the  lines  with  pot-ashes,  and  that 
be  bad  occasionally  talked  about  fighting  his  way  through.    But  there  was  no 
eridence  that  he  had  ever  used  force,  except  in  this  instance. 
LmxGSTON,  J.  charged  the  jury  as  follows : 

^  very  solemn  and  important  office  now  devolves  on  you,  no  less  than  that 
of  deddbg  whether  a  fellow-citizen  has  forfeited  his  life  «to  the  laws  of  this 
ooontry. 

it  is  not  often  that  we  are  called  to  the  discharge  of  a  more  interesting,  and 
tt  the  same  time,  more  painful  and  delicate  duty.    It  must,  however,  when  it 

i  1  Paine,  965  (1808). 
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occurs,  be  met  with  firmness;  and  wbUe  it  is  perfonned  with  aU  the  hnmudty 
and  caution  due  to  a  party  accused,  sight  must  not  be  lost  of  those  daims 
which,  if  a  crime  has  been  committed,  the  public  has  upon  us. 

The  offense  charged  in  the  present  instance  is  that  of  treason.  The  indict- 
ment having  been  recently  read  in  your  hearing,  I  will  not,  at  this  late  hour, 
trouble  you  with  repeating  it.  To  this  charge,  the  prisoner  has  pleaded  not 
guilty,  and  for  trial  has  put  himself  upon  a  jury  of  his  country. 

Nor  will  I  detain  you  with  a  recapitulation  of  the  facts,  as  they  have  appeared 
in  evidence,  about  which  there  is  no  dispute  and  on  which  you  are  now  to  say, 
whether  the  prisoner  at  the  bar  be  guilty  of  the  crime  of  treason.  But,  although 
there  be  but  little,  if  any,  controversy  in  relation  to  the  facts  on  which  the 
public  prosecator  relies,  you  will  naturally  expect  some  direction  from  the 
court,  how  far,  in  point  of  law,  they  support  the  charge  aUeged  in  the  Indict- 
ment; this  distinction,  with  its  reasons,  the  court  will  now  proceed  to  give 
you. 

Treason,  not  only  holds  a  conspicuous,  and  generally  the  first  place  in  every 
catalogue  of  crimes,  but  is  almost  universally  punished  with  death.  €k>vem- 
ment  is  so  high  a  blessing,  and  its  preservation  and  support  are  so  essential  to 
the  welfare  of  eveiy  member  of  the  body  politic,  that  to  attempt  its  subver- 
sion has  ever  been  regarded  a  most  aggravated  offense.  But  the  resentment 
so  naturally  enkindled  against  those  who  are  suffered  to  aim  at  the  destruction  of 
the  only  security  which  we  enjoy  for  life,  liberty  and  estate,  leads  us  frequently 
to  include,  under  this  high  crime,  offenses  greatly  inferior  in  turpitude,  much  less 
dangerous  in  their  effects,  and,  in  every  respect,  of  a  different  description  and 
tendency.  To  prevent,  therefore,  as  far  as  possible,  every  abuse  by  the  exten- 
sion of  treason  to  offenses,  which,  in  times  of  public  agitation,  might  by  violent 
or  corrupt  constructions,  be  pretended  to  belong  to  it,  there  was  inserted  in 
our  national  compact,  a  rule  which  was  to  be  binding  on  every  department  of 
government.  To  define  and  provide  punishments  for  other  crimes  of  federal 
cognizance,  is  left  to  Congress;  but  with  a  jealousy  on  this  subject,  which  a  full 
knowledge  of  the  excesses  that  had  so  often  been  committed  in  other  countries 
by  parties  contending  for  dominion,  was  well  calculated  to  excite,  no  other 
trust  was  here  reposed  in  the  Legislature,  than  that  of  prescribing  in  what  way 
treason  was  to  be  punished.  For  its  definition,  resort  was  even  to  be  liad  to 
that  great  fundamental  law,  which  was  to  be  binding  at  all  times  and  was  not 
liable  to  be  changed  on  a  sudden  emergency,  so  as  to  gratii^  the  vengeance,  or 
promote  the  views  of  aspiring  or  designing  men.  In  the  Ck>nstitution  we  ac* 
cordinglyfind  this  very  limited  definition  of  it:  <<  Treason  against  the  United 
States  shall  consist  only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort." 

The  United  States  having  no  possible  enemy,  it  is  only  the  first  branch  of 
this  definition  which  will  require  your  attention.  With  all  the  solicitude  which 
was  felt  by  the  framers  of  our  Constitution  to  produce  certainty,  and  to  ex- 
clude in  a  matter  so  momentous,  and  with  all  their  circumspection  to  avoid 
the  use  of  terms  in  any  degree  vague  or  indefinite,  cases  have  already  occur- 
red in  this  country,  and  will,  no  doubt,  again  arise,  in  which  It  will  be  difficult 
to  say,  whether  the  acts  in  question  amount  to  *<  a  levying  of  war,"  within  the 
meaning  of  this  instrument.  Such  is  the  imperfection  of  language,  and  so  lim- 
ited human  foresight,  that  It  Is  very  difficult,  whatever  care  be  employed,  always 
so  to  describe  an  offense  as  not  to  leave  some  doubt  of  the  meaning  of  the  Ijegis- 
lature,  and  still  more  so,  to  anticipate  every  case  of  a  similar  nature,  which 
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!t  migfat  haye  been  proper  to  provide  for.  To  a  system  of  laws  so  per- 
fect, that  Being,  who  takes  In  at  one  view,  the  past,  present,  and  to  come,  Is 
alone  competent.  When  doubts,  however,  arise,  as  they  often  must,  whether 
aa  offense  belongs  to  the  class  assigned  to  It  In  the  Indictment,  their  solution 
lo  the  first  instance  devolves  on  the  court,  whose  duty  it  then  is,  to  give  a 
July  such  Instructions  as  it  may  deem  necessary,  for  their  correct  understand- 
ing of  the  law. 

Having  a  constitutional  regulation  on  the  subject  before  us,  it  may  be  ex- 
pected by  some  that  the  court  will  compare  with  the  terms  of  that  Instrument 
alone,  the  facts  which  have  appeared  In  proof,  and  by  such  test,  determine 
whether  the  crime  of  treason  has  been  committed.  Were  our  examination 
thus  restricted,  it  is  impossible  a  moment's  doubt  could  be  harbored  of  tlie 
true  character  of  this  transaction. 

"A  levying  of  war,"  without  having  recourse  to  rules  of  construction,  or 
artffldal  reasoning,  would  seem  to  be  nothing  short  of  the  employment,  or  at 
least,  of  the  embodying  of  a  military  force,  armed  and  arrayed  in  a  warlike 
naoner  for  the  purpose  of  subverting  the  government,  dismembering  the 
Union,  or  destroying  the  legislative  functions  of  Congress .  These  jtroops  should 
he  so  armed  and  so  directed,  as  to  leave  no  doubt,  that  the  United  States,  or 
their  government,  were  the  immediate  object  of  their  attack. 

Bat  a  wider  range  has  been  taken  at  the  bar.  Not  only  the  Constitution,  but 
lireoedents  have  been  resorted  to,  to  furnish  a  rule  for  the  present  case.  The 
eourt,  BO  far  from  feeling  a  disposition  to  find  fault  VTith  this  mode  of  treating 
the  subject,  has  no  objection  to  adopt  It,  In  Its  remarks  to  you.  It  has  already 
been  observed,  that  after  taking  the  Constitution  as  our  guide,  not  a  doubt 
can  be  entertained  of  the  prisoner's  Innocence  of  treason.  Let  us  see  then, 
wiiether  the  different  acts,  which  in  England,  or  in  this  country,  have  been  re* 
gurded  as  constituting  the  crime  "of  levying  war,"  will  make  any  difference. 
In  taking  notice  of  precedents,  set  by  British  tribunals,  the,  court  does  not 
mean  to  give  any  opinion  on  their  binding  effect  In  the  United  States ;  or  to 
dismiss  a  qnestion  which  has  been  much  agitated — whether,  by  the  use  of  these 
terms,  it  was  intended  to  adopt  the  technical  meaning  which  they  had  already 
received  in  England;  or  whether,  considering  treason  as  a  new  offense  against 
a  newly  created  government,  the  Constitution  on  this  point  was  to  be  interpreted 
bj  Itself,  without  reference  to,  or  VTith  the  aid  of  any  common-law  decisions 
whatever?  These  questions  will  be  left  unconsidered  — a  decision  of  them  now 
not  being  thought  material.  For  if  the  court  does  not  greatly  err,  no  construction 
in  England,  and  certainly  none  in  America,  has  carried  this  doctrine  the  length 
to  which  we  are  at  present  expected  to  go. 

In  the  first  place,  it  is  well  understood  In  both  countries,  that  war  must  be 
actually  levied,  and  that  no'  consultation  or  conspiracy  to  subvert  the  govern- 
ment, or  law,  however  atrocious  the  offense,  can  amount  to  treason.  In  En- 
gland, all  Insurrections  to  dethrone  or  imprison  the  king;  or  to  force  him  to 
to  change  his  measures,  or  to  remove  evil  counsellors;  to  attack  his  troops  in 
opposition  to  his  authority;  to  carry  off  and  destroy  hii  stores,  provided  for 
Mence  of  the  realm.  If  done  conjointly  and  with  and  in  aid  of  rebels  or  ene- 
mies, and  not  only  for  lucre,  or  some  private  malicious  motive ;  to  hold  a 
eastle  or  fort  against  the  king,  or  his  troops,  if  actual  force  be  used  in  order  to 
ikeep  possession ;  to  join  with  rebels  freely  and  voluntarily;  to  rise  for  the  pur- 
pose of  throwing  down,  by  force  all  enclosures ;  alter  the  established  law  or 
religion;  to  redace  the  general  price  of  victuals;  to  enhance  the  price  of  all 
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labor;  to  open  all  prlsoDS;  that  is,  to  effect  innovatioos  of  a  public  and  general 
concern  by  an  armed  force,  or  for  any  other  purpose  which  usurps  the  govem- 
ment  in  matters  of  a  public  and  general  nature  —  all  these  acts  have  been 
deemed  **  a  levying  of  war.''  So  also  have  insurrections  to  redress  by  force 
national  grievances ;  or  to  reform  real  and  imaginary  evils  of  a  public  nature, 
and  in  which  the  insurgents  had  no  special  interest;  or,  by  intimidation  and 
violence,  — as  was  the  case  with  the  case  of  Lord  George  Gordon,  who,  how- 
ever, was  acquitted,  — to  force  the  repeal  of  a  law.  But,  when  the  object  of 
an  insurrection  is  of  a  local  or  a  private  nature,  not  having  a  direct  tendency  to 
destroy  all  property  and  all  government  by  numbers  and  armed  force,  it  will 
not  amount  to  treason ;  and,  in  these  and  other  cases  that  occur,  the  trae  cri- 
terion is,  the  intention  with  which  the  parties  assembled. 

Having  thus  brought  into  one  view  the  principal  cases  which,  in  England 
have  been  adjudged  to  amount  to  levying  of  war,  the  court  will  now  proceed  to 
the  trials  which  have  taken  place  in  the  United  States  for  treasons  of  the  same 
description. 

In  1794,  an  insurrection  took  place  in  four  of  the  western  counties  of  Penn- 
sylvania, with  a  view  of  resisting  and  preventing  by  force,  the  execution  of 
certain  acts  of  Congress,  imposing  a  duty  on  spirits  distilled  witldn  the  United 
States.  In  the  trial  of  Mitchell  who  was  indicted  for  treason,  before  a  Circuit 
Court  of  the  United  States,  at  which  Judge  Patterson  presided,  the  court  held, 
that  *'  to  resist  or  to  prevent  by  armed  force,  the  execution  of  a  particular  act 
of  the  United  States  is  a  levying  of  war  against  the  United  States,  and  conse- 
quently, treason,  within  the  true  meaning  of  the  Constitution." 

On  the  trial  of  Fries,  before  the  same  court,  in  1799,  for  treason,  the  court 
(Judge  Iredell  presiding),  delivered  the  same  opinion,  and  Fries  was  convicted. 
When  Fries  was  again  tried, — a  new  trial  having  been  granted  to  him,  —  the 
same  court,  then  composed  of  Judge  Chase  and  Judge  Peters,  delivered  the 
following  opinion :  ''That  an  insurrection  or  rising  of  any  t>ody  of  people 
within  the  United  States,  to  attain  by  force  or  violence  any  object  of  a  great 
public  nature,  or  of  public  and  general  national  concern,  is  a  levying  of  war 
against  the  United  States.'* 

''That  any  such  insurrection  to  resist  or  to  prevent  by  force  or  violence 
the  execution  of  any  statute  of  the  United  States,  under  any  pretense  of  its 
being  unjust,  burthensome,  oppressive,  or  unconstitutional,  is  a  lev3rlng  of 
war  against  the  United  States,  within  the  Constitution." 

Judge  Iredell,  in  a  charge  to  a  grand  jury,  having  in  view  the  insurrection  in 
Bucks  and  Northampton,  in  the  State  of  Pennsylvania,  thus  expresses  Mmself  : 
"  If  the  intention  be  to  prevent  by  force  of  arms  the  execution  of  any  act  of 
Congress  altogether,  any  forcible  opposition  calculated  to  carry  that  intention 
into  effect,  is  levying  war  against  the  United  States." 

The  only  occasion  on  which  the  Supreme  Court  of  the  United  States  has 
delivered  any  opinion  of  the  doctrine  of  treason  was,  on  the  return  of  a 
habeas  corpus,  in  the  case  of  Bollman  and  Swartwout,  who  had  been  committed 
on  a  charge  of  that  nature. 

"  To  constitute  this  crime,"  says  the  court,  "war  must  be  actually  levied 
against  the  United  States.  However  flagitious  maybe  the  crime  of  conspiring 
to  subvert  by  force  the  government  of  our  country,  such  conspiracy  is  not 
treason.  To  conspire  to  levy  war,  and  actually  to  levy  war,  are  distinct 
offenses :  the  first  must  be  brought  into  operation  by  the  assemblage  of  men 


TREASON  —  UNITED  STATES  V.  HOXIB.  247 

loT  a  purpose  treaflonable  In  itself,  or  the  fact  of  leyylng  war  can  not  have 
been  committed.'* 

<*  There  mast,*'  says  the  ooort  in  another  part  of  its  opinion,  "  be  an  actnai 
assemblage  of  men,  for  the  purpose  of  execatlng  a  treasonable  design."  And 
a^in,  '*  It  is  more  safe,  as  well  as  more  consonant  to  the  principles  of  oar 
Constitation,  that  the  crime  of  treason  shoald  not  be  extended  to  donbtfnl 
cases." 

Having  now  stated  the  principal  decisions  abroad  and  at  home,  on  the  sub- 
ject before  ns,  let  us  go  back  to  the  indictment,  and  the  evidence  in  support  of 
it,  and  see  If  it  be  possible  to  bring  the  prisoner's  case  within  any  of  those 
that  have  been  mentioned. 

The  offense  laid,  stripped  of  its  artificial  dress,  aud  technical  appearance,  is 
nothing  more  than  the  forcible  rescuing  of  a  raft  from  the  custody  of  a  military 
guard  placed  over  it  by  a  collector.    It  is  impossible  to  suppress  the  astonish- 
ment which  is  excited  at  the  attempt  which  has  been  made  to  convince  a  court 
and  jury  of  this  high  criminal  jurisdiction,  that  between  this  and  levying  of  war 
there  is  no  difference.    Can  it  be  seriously  thought,  that  an  American  jury, 
with  the  Constitution  of  the  United  States  as  a  guide  to  their  Interpretation  or 
eren  in  the  cases  which  have  been  cited,  can  be  brought,  by  ingrafting  con- 
struction on  construction,  to  leave  far  behind  them,  English  judges  and  En- 
glish juries,  in  their  exposition  of  the  crime  of  treason?    Gentlemen  can  not 
perceive  the  tendency  of  the  doctrine  which  it  is  now  aslced  of  us  to  sanction. 
On  which  of  the  precedents  cited  do  they  rely  for  our  support,  or  expect  us  to 
decide,  that  an  opposition  to  law  so  feeble,  so  transitory,  so  free  from  every 
tnitoroos    intention,    so  destitute  of  every  appearance    of   war,    and  so 
evidently  calculated  for  the  sole  purpose  of  private  gain,  was  making  war 
against  the  United  States?    In  what  can  we  discover  the  treasonable  mind, 
which  common  sense,  as  well  as  all  the  authorities  tell  us,  is  of  the  very  es- 
aenoe  of  tliis  offense?   Can  it  be  collected  from  the  employment  of  ten  or 
twelve  mnskete?    Some  judges  have  said,  how  correctly  is  here  of  little  mo- 
ment, that  the    quantum  of  force  is  Immaterial.    But   when   we  find  it  so 
very  small  and  despicable,  it  furnishes  strong  evidence  of  some  intent  very  far 
short  of  measuring  their  strength  with  the  United  States;  unless  we  can  be- 
lieve that  a  force,  if  it  deserve  that  name,  scarcely  competent  to  the  reduction 
of  a  single  fhmily,  were  meditating  hostilities  and  rebellion  against  a  govern- 
ment defended  by  several  millions  of  freemen.    But  there  is  no  necessity  of 
any  forced  interpretation,  to  arrive  at  the  real  intent  of  these  parties.    Their 
coodnct  shows  it  to  liave  been  of  a  private  nature,  and  that  no  further  violence 
WIS  contemplated  that  to  smuggle  a  raft  which  had  been  seized  by  the  col- 
lector, and  was  thus  lying  at  a  small  distance  from  a  guard,  into  Canada;  for, 
they  forthwith  proceeded  thither,  and  having'  left  it  a  little  beyond  the  line, 
they  returned  directly  to  the  United  States,  not  at  the  head  of  an  army,  but 
peaceably  and  quietly,  each  man  to  his  own  home,  not  suspecting  that  they  had 
a  war  on  their  hands,  with  any  power,  and  least  of  all,  with  the  government  of 
their  own  country. 

Again  :  Whence  is  it  collected  that  their  intention  was  to  intimidate  Con- 
gress into  a  repeal  of  the  embargo  laws,  or  to  resist  the  execution  generally? 
If  Congress  were  in  session,  which  was  not  the  case,  can  gentlemen  seriously 
bellere  that  means  so  inadequate  would  have  been  employed  for  purposes 
which  an  organized,  numerous  and  well  disciplined  army  would  have  found  it 
diiBcalt  to  accomplish?    If  you  look  at  the  insurrections  in  1794  and  1799,  yon 
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• 
will  be  stmck  with  the  great  difference  between  the  cases  which  arose  ontof 
those  occarrences  and  the  one  on  which  yon  are  now  to  decide.  There  1b 
hardly  a  fraction  of  resemblance;  and  yet,  you  are  seriously  expected  to  con- 
demn the  prisoner  as  a  traitor  for  forcing  some  lumber  from  the  possession  of 
a  collector,  becaose  Mitchel,  Yigol,  and  Fries  (who,  by-the-by,  were  ail  par- 
doned), were  convicted  as  snch,  for  being  concerned  in  insurrections,  which 
threatened  the  existence  of  government,  were  well  calculated  to  intimidate  the 
Legislature,  and  for  a  time  actually  suspended  the  operation  of  seyeral  laws 
which  were  deeifted  obnoxious  in  a  large  district  of  country. 

It  may  not  be  very  easy  (unless  open  war  and  the  broad  face  of  rebellion  be 
the  criterion),  to  flx  the  exact  boundary  between  treason  and  some  other  of- 
fenses, which  partake  more  or  less  of  an  opposition  to  goverment.  But,  diffi- 
cult as  this  may  be,  every  one  will  at  once  perceive  a  very  wide  separation 
between  regular  and  numerous  assemblages  of  men,  scattered  over  a  large 
portion  of  country,  under  known  officers,  and  in  every  respect  armed  and  mar- 
shalled in  military  and  hostile  array,  for  the  avowed  purpose,  not  only  of  dis- 
turbing and  arresting  the  course  of  public  law,  in  a  whole  district,  by  forcibly 
compelling  the  officers  of  government  to  resign,  but  by  intimidation  and  vio- 
lence, of  coercing  its  repeal,  and  a  sudden  transient,  weak,  nnmilitary,  and 
unsystematized  resistance,  and  that  in  a  solitary  instance,  and  for  the  sole 
object  of  personal  emolument.  As  obvious  is  the  distinction  between  a  large 
armed  force,  embodied  in  the  heart  of  our  country,  with  designs  Inimical  to 
government  and  the  laws,  assuming  an  attitude  of  defiance  and  opposition  to 
any  force  which  might  be  set  against  it,  and  a  few  dozen  men  who,  having  com- 
mitted an  offense  on  the  very  confines  of  the  United  States,  were  in  the  act  of 
flying  to  another  government,  and  where  hostility,  such  as  it  was,  could  have 
no  other  motive  than  that  of  favoring  their  escape.  These  cases  can  not  be 
considered  as  parallel,  without  destroying  at  once  every  distinction  between 
trespasses,  riots,  and  treasons.  Not  an  instance  can  be  found  in  England, 
during  a  period  of  several  hundred  years,  which  have  elapsed  since  the  statute 
of  treasons,  in  which  an  act  like  the  present  was  determined  to  be  treason. 

Has  the  prisoner,  then,  it  may  be  asked,  been  guilty  of  no  offense?  His  con- 
duct, no  doubt,  was  highly  culpable,  and  if  the  courts  of  the  United  States  have 
no  common  law  jurisdiction  in  criminal  cases,  as  some  have  thought,  the 
Legislature  may  declare  such  acts  a  crime,  and  assign  to  it  such  punishment  as 
may  be  thought  proper.  It  is  not  very  clear,  indeed,  that  the  offense,  which  is 
now  dignified  with  the  name  of  treason,  is  not  already  provided  for  by  an  act  of 
Congress  which  punishes  the  resisting  or  impeding  of  any  officer  of  the  cus- 
toms, or  any  person  assisting  him,  in  the  execution  of  his  duty,  with  a  fine  of 
four  hundred  dollars. 

By  another  act,  whoever  shall  knowingly  oppose  any  officer  of  the  United 
States  in  the  execution  of  process,  or  shall  beat  or  wound  him  in  such  service, 
shall  be  fined  and  imprisoned ;  and  provision  is  made,  by  the  same  law,  for  the 
punishment  of  those  who,  by  force,  rescue  a  prisoner  after  or  before  convic- 
tion for  a  capital  crime.  It  may  also  be  remarked,  that  to  kill  a  sheriff  in  the 
discharge  of  his  duty,  and  who  is  as  much  clothed  with  the  authority  of  law  as 
the  collector  or  his  agents  were  here,  whatever  be  the  numbers  concerned,  or 
the  weapons  employed,  has  always  been  held  in  England  and  this  country  mur- 
der and  not  treason. 

These  laws  of  Congress  have  been  mentioned,  and  others  of  a  like  nature 
might  be  referred  to,  to  satisfy  you  that  the  Legislature  never  supposed  an  act 
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{^  this  kind  treason,  or  they  would  only  have  declared  ita  punishment;  and,  al- 
tboosh,  if  it  be  treason  by  the  Constitution,  no  act  of  Congress  can  make  it 
otherwise;  still,  a  legislatiye  understanding  of  that  instrument,  if  not  conclu- 
8iTe,  is  entitled  to  very  respectful  attention.  The  court  may  here  again  ask, 
whether  it  be  a  greater  crime,  to  take  from  the  keeping  of  one  public  officer, 
where  no  death  ensues,  a  property,  howeyer  valuable,  than  to  force  from  the 
custody  of  another,  a  person  whose  life  had  been  declared  to  be  forfeited  to  the 
laws  of  his  country;  or,  to  kill  a  sheriff  in  the  execution  of  his  duty? 

In  all  these  instances  the  laws  are  opposed,  and  in  the  last  case,  with  the 
'aggravation  of  homicide ;  but  as  no  traitorous  intent  exists  in  either,  and  no 
war  is  made  against  the  United  States,  neither  of  them  can  fall  within  the  mean- 
ing of  treason. 

But  so  much  stress  is  laid  on  the  opinions  of  our  own  judges,  whose  atten* 

tion  has  been  judicially  drawn  to  a  consideration  of  tbis  crime,  you  will  bear 

with  me  a  little  longer,  while  I  show  you  how  very  little  ground  there  is  for 

this  reliance,  and  how  dangerous  a  sense  you  are  required  to  put  on  these 

declaions.    Nothing  will  be  more  easy  than  to  rescue  their  characters  from  the 

reproaches  which  would  adhere  to  them,  if  they  had  really  declared  (for  such 

is  the  language  of  tbis  prosecution),  that  every  opposition  to  a  public  law,  no 

matter  how  momentary,  how  slight,  in  what  shape,  or  for  what  purpose, 

imounted  to  treason.    Not  one  of  them  has  said  any  such  thing,  nor  intimated 

t  sentiment  of  the  kind.    Judge  Patterson  and  Judge  Iredell,  who  led  the  way 

on  this  occasion,  and  of  whose  valuable  services  death  has  since  deprived  their 

eoontiy,  were  as  eminent  for  their  abilities,  as  venerable  for  their  erudition,  and 

ss  much  admired  and  beloved  for  their  humanity  and  virtues,  as  any  man  that 

ever  ascended  the  bench  of  justice;  and  it  would  be  a  subject  of  mournful 

retrospect  for  them,  if  such  contemplations  could  now  employ  their  thoughts, 

that  the  authorities  of  their  names  should  be  resorted  to,  for  introducing  a 

doctrine  which,  if  here,  they  would  resist  with  all  the  energy  of  talents,  and 

weight  of  character,  for  which  they  were  both  illustrious.    You  are  already 

acquainted  with  the  occasions  on  which  these  opinions  were  delivered,  and 

have  seen  how  totally  the  resemblance  fails,  between  them  and  the  one  which 

has  called  us  together.    These  opinions  have  also,  in  part,  been  stated  to  you ; 

but  permit  me,  now,  to  read  other  passages  from  them  which  apply  more 

directly  to  the  case  before  us.    If  a  statement  of  facts  like  the  present  had 

been  submitted  to  Judge  Iredell,  and  he  had  been  obliged  to  examine  and  decide 

on  them,  he  coald  not  have  expressed  himself  in  terms  more  appropriate,  or 

bave  delivered  an  opinion  more  exactly  suited  to  them,  or  more  in  favor  of 

the  prisoner,  than  the  one  which  he  gave  on  the  occasion  which  has  been 

already  referred  to.    After  describing  wliat  resistance,  and  with  what  intent,  to 

a  public  law,  amounted  to  treason,  he  proceeds:  <<But  if  the  intention  be 

merely  to  defeat  its  operation  in    particular  instance,  or  through  the  agency  of 

a  particular  officer,  from  some  private  or  personal  motive,  it  does  not  amount 

to  the  crime  of  treason.    The  particular  motive  must  be  the  sole  Ingredient  in 

the  case;  for  if  combined  with  a  general  view,  to  obstruct  an  execution  of  the 

let,  the  offense  must  be  deemed  treason."    The  language  of  Judge  Patterson, 

If  Dot  quite  as  explicit,  conveyed  the  same  meaning.    *<The  prisoner,"  says 

he,  meaning  Vigol,  **  went  to  the  house  of  two  different  excise  officers,  in  arms, 

marshalled  and  arrayed,  and  at  each  place  comi^itted  acts  of  violence  and 

denstation.*'     **  With  respect  to  the  intention,"  he  proceeds,  <<  th^re  is  not, 

Bnhupptiy  the  slightest  possibility  of  doubt.    To  suppress  the  office  of  excise 
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in  the  Fourth  Suirey  of  Pennsylvania,  and  partlcnlarly,  in  this  Instance  to  com- 
pel the  resignation  of  the  officer,  so  as  to  render  null  and  void  in  effect  an  act 
of  Congress,  constituted  the  apparent,  the  avowed  object  of  the  insurrection, 
and  of  the  outrages  which  the  prisoner  assisted  to  commit,  combining  these 
facts  and  these  designs,  the  crime  of  high  treason  is  consummate  In  the  con- 
templation of  the  Constitution  and  law  of  the  United  States.*' 

On  the  trial  of  Mitchel,  the  same  judge  observes:  **  If  the  object  of  the  Insur- 
rection was,  to  suppress  the  excise  office,  and  to  prevent  the  execution  of  an 
act  of  Congress,  by  force  and  intimidation,  the  offense,  in  legal  estimation,  is. 
high  treason.    The  object  was  of  a  general  nature  and  of  national  concern." 

But,  Judge  Chase  is  supposed  to  have  gone  further.  This  is  another  mis- 
take. As  little  support  can  be  derived  to  the  prosecution  from  his  opinion,  in 
the  case  of  Fries.  That  great  and  truly  profound  lavryer,  on  the  fullest  consid- 
eration, concurred  in  the  judgments  which  had  already  been  delivered  by  two 
of  his  associates,  and  expresses  himself  with  all  the  perspicuity,  stren^h  and 
precision,  for  which  he  Is  so  greatly  distinguished.  What,  In  his  estimation, 
constituted  treason  has  already  been  seen.  Ton  will  now  hear  what  he  thought 
of  a  partial  opposition  to  an  act  of  Congress,  and  for  a  private  on  special  pur- 
pose. On  this  point  he  Is  too  explicit  to  be  misunderstood;  and  yet  that  must 
have  been  the  case,  or  this  prosecution  would  not  have  been  heard  of.  "  The 
court,"  says  he  (for  Mr.  Peters,  the  District  Judge,  whose  high  judicial  reputa- 
tion adds  much  to  the  value  of  his  opinions,  concurred  with  him),  **  think  that 
the  assembling  bodies  of  men,  armed  and  arrayed  in  a  warlike  manner,  for 
purposes  only  of  a  private  nature,  Is  not  treason,  although  the  judges  and  peace 
officers  should  be  insulted  and  resisted,  or  even  great  outrages  conunitted  to 
the  persons  and  property  of  our  citizens." 

These  learned  judges  also  consider  the  intention  as  the  only  true  guide  in 
ascertaining  whether  certain  acts  amount  to  treason,  or  a  less  oifense,  and 
regard  the  universality,  or  generality  of  the  design,  as  forming  an  essential  in- 
gredient in  the  composition  of  this  crime.  On  this  point  they  thus  express 
themselves:  **The  true  criterion  to  determine  whether  acts  committed  are 
treason,  or  a  less  offense  (as  a  riot).  Is  the  quo  animo,  the  people  did  assemble. 
When  the  intention  Is  universal  or  general,  as  to  effect  some  object  of  a  general, 
public  nature.  It  will  be  treason,  and  can  not  be  considered,  construed,  or 
reduced  to  a  riot.  The  commission  of  any  number  of  felonies,  riots,  or  other 
misdemeanors,  can  not  alter  their  nature,  so  as  to  amount  to  treason.  And,  on 
the  other  hand,  if  the  Intention  and  acts  combined  ajQount  to  treason,  they  can 
not  be  sunk  down  to  felony  or  riot.  The  intention  with  which  any  acts  (as 
felonies,  the  destruction  of  houses,  and  the  like),  are  done,  will  show  what 
class  of  crimes  the  case  belongs." 

If  these  opinions  are  understood  by  the  court,  and  there  seems  to  be  no  am- 
biguity or  obscurity  In  either  of  them,  they  all,  In  express  terms,  exclude  from 
the  rank  of  treason  the  facts  which  compose  the  present  offense ;  and  whatever 
doubts  have  been,  and  are  yet  entertained,  by  many  professional  gentlemen  of 
extensive  erudition,  and  exalted  Integrity,  of  such  parts  of  these  opinions  as 
brought  the  cases  of  the  insurgents  within  the  constitutional  definition  of  trea- 
son, no  objection  ever  has,  nor  perhaps  ever  will  be  made  to  the  exceptions, 
which  have  been  so  cautiously  Interwoven  Into  them,  for  the  very  purpose  of 
preventing  their  extension  to  cases  of  this  kind.  Once  disregard  these  excep- 
tions, and  render  the  constitutional  law  as  flexible  or  comprehensive  as  It  is  now 
suggested  to  be,  and  prosecutions  for  treason  will  become  as  common  as  in- 
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dVctments  for  petit  larcenies,  assaults  and  batteries,  or  other  misdemeanors. 
U  every  opposition  to  law  be  treason,  for  very  like  this  is  the  language  we  have 
hesrdf  as  all  ofFenses  partake  In  some  measure  of  that  quality,  who  can  say  how 
many  of  them  will  in  time  become  ranged  under  the  class  of  treason.  Neither 
jou,  nor  the  court,  can  feel  any  ambition  of  leading  the  way  in  setting  a  prece- 
dent so  dangerous,  or  one  that  will  in  any  degree  tend  to  demolish  that  barrier 
which  has  been  raised  by  the  Constitution  against  constructlye  treasons. 

Ton  have  been  reminded,  in  the  course  of  this  trial,  that  in  criminal  cases  a 
jory  has  a  right  to  take  upon  itself  the  decision  of  both  law  and  fact.    There 
is  no  design  in  the  court  to  dispute  this  position,  or  in  any  degree  to  encroach 
on  yoor  prerogatives.    The  trial  by  Jury,  whatever  doubts  may  exist  as  to  its 
excellence  In  civil  actions,  has  uniformly  received,  and  is  most  eminently  enti- 
tled to  the  highest  praise,  as  a  mode  of  determining  between  the  public  and  a 
party  accused.    It  is  a  subject  on  which  the  stores  of  panegyric  have  been  ex- 
hausted.    Its  perpetuity  in  this  country  is  secured  by  the  Federal  Constitution, 
which  in  this  respect,  is  only  a  transcript  of  the  provisions  which  had  already 
found  a  place  in  those  of  the  several  States.    But  whUe  you  have  this  right,  the 
court  has  also  its  duties  to  perform.    As  judges,  we  are  not  sent  here  merely 
to  preside  at  trials,  to  preserve  order,  and  to  regulate  the  forms  of  proceeding; 
we  have  a  much  higher  and  more  important  trust  committed  to  us :  It  is  our 
light  and  our  duty  to  expound  the  law  to  a  jury  in  criminal,  as  well  as  in  civil 
cases;  and,  although  it  be  not  denied,  that  in  public  prosecutions  you  may  de- 
cide contrary  to  such  interpretations,  it  is  not  too  much  to  say,  that  it  is  never- 
theless your  duty  to  pay  a  very  respectful  consideration  to  every  proposition  of 
kw  you  may  receive  from  the  court.    Judges  have  ever  been  regarded  as  the 
proper  organs  of  law;  and  when  it  is  recollected  that  they  act  under  the  same 
solemn  sanction  with  yourselves,  and  have  the  same  interest  in  a  pure  adminis- 
tration of  Justice,  it  is  not  probable  that  any  motive  can  exist,  intentionally,  to 
deceive  yon.    And  who,  may  it  fairly  be  presumed,  generally  speaking,  will  be 
the  best  informed  on  those  subjects?    Those  whose  attention  has  for  many 
years  been  more  or  less  directed  to  the  jurisprudence  of  their  country,  or  those 
whose  avocations  have  left  little  or  no  leisure  for  such  inquiries?    You  are  not 
then,  to  consider  as  an  intrusion,  what  it  would  be  a  dereliction  of  duty 
In  a  judge  to  withhold  from  you,  his  opinion  on  the  law  of  every  case  under 
consideration.    Tou  are  already   apprized  of    ours  on  which  yon  are  now 
to  decide.    I  have  the  satisfaction  to  say  that  there  is  no  diversity  of  sentiment 
between  the  District  Judge,  with  whom  I  have  the  honor  and  pleasure  of  being 
associated,  and  myself.    It  is  the  opinion  of  us  that  if  you  believe,  which 
abundantly  appears  from  the  testimony,  and  seems  to  be  conceded  on  the  part 
of  the  government,  that  the  prisoner,  among  others,  was  hired  by  the  owner 
of  tills  raft  for  the  purpose  of  evading  the  embargo  laws,  only  in  this  instance, 
and  for  his  own  private  emolument,  although  it  may  have  been  part  of  the  plan 
to  use  violence,  and  force  were  actually  employed  against  the  collector  or  his 
agents  to  accomplish  this  object,  but  that  this  formed  no  link  In  a  conspiracy 
to  resist  or  impede  the  operation  of  these  laws  within  the  district  generally  as 
far  as  their  means  enabled  them  (every  attempt  to  produce  proof  of  which  has 
failed),  then  the  prisoner  is  not  guilty  of  the  crime  of  levying  war;  for  then  his 
case  falls  most  precisely  within  the  exception  which  has  already  been  read  to 
you  from  the  opinion  of  Judge  Iredell.    The  intention  which  all  the  cases 
speak  of  is  not  understood  by  the  District  Attorney  and  the  court  in  the  same 
sense.    He  seems  to  consider  that  if  the  intention  be  to  oppose  a  law,  no  matter 
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with  what  motlye,  treason  is  committed;  whereas,  it  is  the  intentioii  with 
which  such  resistance  is  m&de,  not  the  opposition  itself,  that  forms  the 
criterion;  otherwise,  every  willfnl  opposition  to  a  statute  would  necessarily  be 
a  levying  of  war.  With  respect  to  the  prisoner's  Intention,  it  is  made  out 
most  satisfactorily  by  every  witness  that  has  been  examined  on  the  part  of  the 
public.  On  this  point  there  will  be,  happily  for  him,  no  doubt  in  your  minds. 
There  is  no  testimony  of  his  ever  having  been  before,  or  since,  engaged  in  a  re- 
sistance to  these  or  any  other  laws.  The  court  can  not  help  thinlring  that  the 
District  Attorney  must  have  been  greatly  deceived  in  the  information  which  was 
given  to  him,  of  the  prisoner's  conduct,  and  that  the  proofs  on  trial  have  fallen 
very  far  short  of  his  expectations,  or  that  you  would  never  have  been  put  to 
the  trouble  of  deciding  on  this  case.  But  as,  notwithstanding  the  discussion 
which  has  taken  place,  he  seems  seriously  and  sincerely  to  believe  treason  has 
been  committed,  the  court  has  thought  it  a  duty  to  state  to  you  its  opinions, 
most  explicitly  the  other  way;  so  that,  if  any  mistake  be  committed  by  so  great 
an  extension  of  the  crime  of  treason,  neither  of  us  may  be  chargeable  with  it, 
for,  <<  we  can  not  be  too  wary,"  in  the  language  of  the  great  and  good  Lord 
Hale,  <<in  multiplying  constructive  treasons,  for  we  know  not  where  they  win 
end." 

The  court  will  now  finish  its  charge.  If  it  has  been  tedious,  yoo  will  impute 
it  not  CO  a  desire  of  trespassing  unnecessarily  on  your  time,  but  of  guarding  yon, 
in  a  case  of  very  general  concern,  n^^ainst  those  mistakes  which  the  earnestness 
and  eloquence  of  counsel  sometimes  produce ;  and  although  we  might  have  been 
content  with  stating  our  opinion  on  the  law,  in  more  general  terms,  we  were 
willing  you  should  know  that  it  was  not  merely  a  speculation  of  our  own,  but 
one  which  we  believe  to  be  sanctioned  by  the  Constitution  of  our  country;  by 
decisions  in  England;  by  various  judgments  of  our  domestic  tribunals ;  and,  as 
far  as  can  be  collected  from  these  acts,  by  the  sense  of  our  National  Legislature. 

In  addressing  you,  then,  at  some  length,  and  with  all  possible  plainness,  the 
court  have  felt  no  other  motive  than  a  desire  to  assist  you  in  coming  to  a  cor- 
rect result  on  a  point  which,  to  the  honor  of  this  State,  has  never  before  been 
a  subject  of  public  discussion  within  it. 

The  whole  case,  both  law  and  fact,  is  now  committed  to  you,  in  the  fullest 
confidence  that  you  will  do  justice  to  your  country,  the  prisoner,  and  yourselves. 

VerdM  cf  acquittal. 

§  65.  "  Enemies "  in    Constitution  not  Rebel  Citiaens.  —  The   term 

<<  enemies,"  as  used  in  the  second  clause  of  the  Constitution  of  the  United 
States,  refers  only  to  the  subjects  of  a  foreign  power  in  a  State  of  open  hostil- 
ity to  the  government  of  the  United  States  and  does  not  embrace  rebels  in  in- 
surrection against  their  own  government.^ 

§  66.  Conspiracy  to  Subvert  Oovemment.  —  A  conspiracy  to  subvert 

government  by  force  is  not  treason.' 

1*67.  —  "Levying  War"  —  Mere  Enlistment  Not.  —  A  mere  enlistment 
of  men  who  are  not  assembled  is  not  *< levying  war"  within  the  Constitution.* 

1  n.  S.  V.  Greathonse,  2  Abb.  (IT.  S.)  864        s  Ex  parte  Bellman ;  £x  parte  Swartwont, 
(1B66).  4  0ranoli,76  (ISOT). 

s  £x  parte  Bollman;  Ex  parte  Swart- 
won  t»  4  Cranch,  75  (1807). 
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PoTBiiadlxiff  to  Bnllst  with  flnamy — Orime  not  Oomplote  TUl 
—  In  BetpubUca  y.  Boberts^^  the  prisoner  being  indicted  for  higti 
treason,  a  witness  was  called  to  prove  that  the  defendant  had  attempted  to 
preTail  upon  him  to  enlist  with  the  British  army;  but  that  he  did  not  succeed. 
This  gave  rise  to  a  question  in  these  words  of  the  act  of  the  Assembly :  <<  Tliat 
if  any  person  or  persons  knowingly  and  willingly  shall  aid  or  assist  any  ene- 
mies at  open  war  with  this  State,  etc.,  by  persuading  others  to  enlist  for  that 
purpose,  etc.,  he  shall  be  adjudged  guilty  of  high  treason."  * 

tn  support  of  the  prosecution  it  was  urged,  that  the  attempt  to  prevail  con- 
stituted the  crime ;  and  that  it  was  like  the  case  of  a  man's  sending  intelligence 
to  the  enemy,  which  was  an  act  equally  criminal  in  the  sender,  whether  the  in* 
teDlgenoe  was  received,  or  not.  , 

For  the  defendant,  it  was  argued,  that  persuading  implies  success;  $uado 
signifying  to  advise,  and  persuade  to  advise  through,  or  successfully;  and 
therefore^  it  can  not  be  properly  said  of  any  person  that  he  was  persuaded,  un- 
less h«  has  done  some  act  in  consequence  of  his  persuasion. 

Br  THB  Ck>UBT.  There  is  proof  of  an  overt  act,  that  the  prisoner  did  enlist* 
lad  evidence  is  now  offered  to  show,  that  he  also  endeavored  to  persuade 
others  to  enlist,  in  the  armies  of  the  enemy.  But  we  are  of  opinion,  that  the 
irord  persuading  used  by  the  Legislature,  means  to  succeed ;  and  that  there 
vast  be  an  actual  enlistment  of  the  person  persuaded,  in  order  to  bring  the 
defendant  within  the  intention  of  the  clause.* 

f  69.  IVeaaon—  Adhering  to  Rebels— Mistato. —In  BetpubUom  r.  MdUtif* 
the  prisoner  mistaking  a  body  of  American  troops  for  British  ones  went  over  to 
tiiem,  his  Intent  being  to  join  the  enemy.  Indicted  for  treason,  it  was  proposed 
to  prove  tiist  it  was  only  his  mistake  which  prevented  him  from  Joining  tlie 
enemy.  But  the  court  held  that  an  adherence  to  his  own  side,  though  contrary 
to  Us  own  intention,  could  not  be  called  treason,  and  he  was  acquitted, 

f  70. Petit  Treason.— Petit  treason  does  not  exist  as  a  distinct  crime 

hi  the  United  States.* 

f  70a.  Plraoy— United  States  Laws  Apply  only  to  Oitiaens.— The  ninth 
Mction  of  the  act  of  April  80, 1790,  declaring  that  "  if  any  citizen  shall  commit 
loy  piracy  or  robbery  aforesaid,  or  any  act  of  hostility  against  the  United 
States,  or  any  citizen  thereof,  upon  the  high  seas,  under  color  of  any  commis- 
sUni  from  any  foreign  prince  or  state,  or  on  pretense  of  authority  from  any  per- 
son, such  offender  sliall,  notwithstanding  the  pretense  of  any  such  authority,  be 
deemed,  adjudged  and  taken  to  be  a  pirate,  felon  and  robber,*'  applies  only  to 
citizens  of  the  United  States,  and  not  to  foreigners.*  Piracy,  as  punished  by 
act  of  April  30, 1790,  must  be  committed  by  citizens  of  the  United  Stotes,  or 
iQQD  board  of  vessels  of  the  United  States  .^ 

§  706. What  is  not  Piraoy.  —The  capture  of  a  Spanish  vessel,. made  by 

ta  armed  cruiser  of  the  Province  of  Carthagena,  wliile  that  province  was  at  war 

1 1IM1.39  0378).  •  state  v.BUanaky.S'Miim.  M7  (1800). 

>  S  State  Laws,  pp.  18»  19  *  U.  B.  v.  Baker,  6  Blatchf .  6. 

>  S  Lord  Bi^iimL  889.  ^  U.  S. «.  Howard,  8  Wash.  840.    And  see 
*  1  DaO.  IS  (1778).  U.  S.  v.  Palmer,  onto,  p.  182. 
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with  Spain,  can  not  be  considered  as  piracy  by  oar  courts  .^  A  capture  made  by 
a  regularly  commissioned  vessel  of  an  acknowledged  power,  which  is  engaged  in 
maintaining  a  contest  for  independence,  is  not  piracy.* 

A  taking  upon  the  high  seas,  in  order  to  be  piracy,  must  be  felonious.  A 
commissioned  cruiser  by  exceeding  his  authority  does  not  thereby  become  a 
pirate  unless  he  acts  feloniously  with  intent  to  commit  a  robbery,  and  the  quo 
animo  may  be  inquired  into.*  Kidnapped  Africans  regaining  their  liberty  by 
killing  the  captain  and  taking  possession  of  the  vessel  on  which  they  were  car- 
ried, on  the  high  seas,  are  not  pirates  or  robbersw*  The  United  States  treaty 
with  Spain  declares  that  no  citizen  of  the  United  States  '<  shall  apply  for,  or  t^e 
any  commission  or  letters  of  marque,  for  arming  any  ship  or  ships  to  act  as 
privateers  "  against  the  king  of  Spain,  or  his  subjects,  or  their  property,  from 
any  prince  or  state  with  which  said  king  shall  be  at  war,  and  if  any  person  of 
either  nation  shall  take  such  commission  or  letters  of  marque,  he  shall  be  pun- 
ished as  a  pirate.  It  is  held  that,  under  this  treaty,  a  foreign  public  ship  of 
war,  augmenting  its  force  in  our  ports,  is  not  a  piratical  vessel.^ 

§  70c.  Non-Iiiability  of  Grew.  —  In  order  to  convict  inferior  officers  of 

a  commissioned  privateer  of  piracy  committed  under  the  orders  of  their  captain, 
it  must  be  established  that  the  prisoners  knew,  or  ought  to  have  known,  at  the 
time  they  acted,  that  robbery,  and  not  a  seizure  as  a  prize,  was  contemplated 
by  the  captain  or  themselves.  It  is  in  this  point  of  view  only  that  the  orders  of 
the  captain  can,  in  any  manner,  afford  a  shield  to  those  whose  duty  it  was  to 
obey  them.  The  conduct  of  the  captain  in  dividing  the  plunder  with  the 
crew,  ordering  the  plundered  vessel  to  proceed  on  her  voyage,  and  failing  to 
take  steps  to  obtain  a  condemnation  of  the  property  seized,  would  be  sufDcient 
to  make  a  case  of  piracy  against  him ;  but  acceptance  of  a  part  of  the  spoils  by 
the  crew  does  not  fix  a  charge  of  felonious  taking  upon  them,  where  the  orders 
of  the  captain  were  not  inconsistent  with  the  taking  of  the  vessell  as  a  prize, 
and  the  crew  may  have  obeyed  these  orders  in  the  belief  that  such  was  the  in- 
tention of  the  captain.' 

§  70d.  Transporting  Military  Stores  to  Canada.  —  Under  the  act  of  Joly  6, 
1812,  making  it  a  misdemeanor  for  any  citizen  or  inhabitant  of  the  United 
States  to  <<  transport,  or  attempt  to  transport,  over  land  or  otherwise.  In  any 
wagon,  cart,  sleigh,  boat,  or  otherwise,  naval  or  military  stores,  arms  or  mu- 
nitions of  war,  or  any  articles  of  provision  from  the  United  States  to  Canada,** 
it  is  no  offense  to  drive  fat  oxen  on  foot  from  the  United  States  into  Canada.^ 

§  70e.  Neutrality  Laws— What  not  Within  Statues. — The  act  of  Con- 
gress declaring  it  to  be  a  misdemeanor  for  any  person  within  the  limits  of  the 
United  States  to  *'  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to 
be  fitted  out  and  armed,**  or  to  ''knowingly  be  concerned  in  the  furnishing, 
fitting  out  or  arming  of  any  ship  or  vessel,  with  intent  that  such  ship  or  vessel, 
shall  be  employed  in  the  service  of  any  foreign  prince  or  state,"  to  cruise  or 

1  The  KeoBtra  Slgnora  de  la  Caridad,  4  *  The  Santiasima  Trinidad  and  SL  Ander» 

Wheat.  497.  7  Wheat.  883. 

a  The  JoBepha  Segonda,  5  Wheat.  888.  «  U.  S.  v.  Jones,  8  Wash.  288. 

8  Davison  v.  Seal-skins.  2  Paine,  888.  t  United  States  v,  Sheldon,  2  Wheat.  U9. 

*  United  States  v.  The  Amistad,  16  Pet. 
SIS. 
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oommit  hostilities  agalDSt  people  with  whom  the  United  States  are  at  peace, 
etc.,  is  not  Tiolated  unless  the  vessel  is  armed  as  well  as  fitted  out.^  Under 
the  neutrality  act  of  1818,  it  is  not  a  crime  to  leave  this  country  with  Intent  to 
enlist  in  foreign  military  service.^ 

{  70/.  Shipment  of  Ounpowder,  etc.  — Under  sections  of  the  act  of  Angust 
SO,  1852,  which  provides  that  gunpowder  and  other  materials  which  ip^nite 
by  friction  shall  be  packed  in  a  particular  manner  and  distinctly  marked  on  the 
outside  with  a  description  of  the  articles;  and  that  any  one  who  shall  pack  or 
put  up  for  shipment  any  of  the  above  articles,  or  shall  ship  the  same,  except  as 
ibove  provided,  shall  be  guilty  of  a  misdemeanor,  an  individual  who  has  not 
packed  the  articles  Is  not  liable,  unless  they  are  actually  shipped  on  board  the 
vessel.  The  articles  are  not  shipped,  within  the  meaning  of  the  act,  where 
they  are  brought  to  the  wharf  for  that  purpose,  but  the  discovery  of  their  con- 
tents prevents  their  shipment.* 

§  TOg.  Purcliaaing  or  Stealing  Military  Property.  -^  Such  property  must 
be  in  the  lawful  possession  of  the  person  from  whom  it  Is  taken.*  An  indict- 
ment under  section  5489  of  the  Revised  Statutes,  prohibiting  any  person  from 
kaowingly  applying  to  his  own  use  any  clothing  or  other  property  of  the  United 
^ates  furnished  or  to  be  used  in  the  military  service,  does  not  apply  when  it 
ippears  that  the  clothing  In  question  has  been  issued  to  an  inmate  of  the  Na- 
HoBsl  Military  Home  at  Dayton,  Ohio.  The  inmates  of  this  institution  are  not 
in  the  military  service,  and  clothing  issued  to  them  is  not  used  in  the  military 


S704.  Cattincr  Timber— <' Timber"  defined.— The  word  « timber,*'  in  the 
act  of  March  2,  1831,  prohibiting  the  being  <*  employed  in  removing  any  oak  or 
red  cedar  trees,  or  other  timber  from  the  lands  of  the  United  States,*'  is  em- 
ployed to  signify  the  felled  trees,  prepared  for  use  and  transportation,  and  em- 
braces the  various  uses  to  which  timber  can  be  appropriated,  either  in  ship  or 
house  building.  The  act  does  not  punish  the  removal  of  any  articles  manufac- 
tured from  such  timber.' 

f  70i.  Bntiolnfir  Seamen  to  Desert.  •«  Under  the  act  of  Congress  of  March  2, 
1855,  section  11,  punishing  <<any  person  who  shall  entice  any  seaman,  *  *  * 
who  may  have  enlisted  into  the  naval  service  of  the  United  States,  to  desert 
therefrom,"  it  is  no  offense  to  entice  away  a  seaman  who  has  passed  the  nec- 
essary examination,  signed  the  necessary  paper,  and  received  the  necessary 
document,  at  the  naval  rendezvous,  but  who  has  not  gone  through  with  the  requi- 
site ordeal  at  the  receiving  ship  to  complete  the  contract  of  service  and  entitle 
him  to  his  pay.    Such  a  seaman  is  not  enlisted.^ 

f  71.  BtoctionB — niegally  Voting — Residence. — An  Intention  to  remove  or 
an  absence  on  business  from  the  State  does  not  make  a  person  lose  his  residence 
tbere,  and  his  vote.' 

1  United  States  v.  Skinner,  2  Wheel.  88S.  *  United  States  v.  Morphy,  9  Fed.  Rep.  26. 

s  United  States  v.  Kasinski,  2  Spragne,  11.  *  United  States  v.  Sohuler,  6  McLean,  28. 

'  United  States  v.  Ohenoweth,  6  McLean,  '  United  States  v.  Thompson,  2  Spragne, 

m  108. 

*  United  States  v.  Brown,  1  Mason,  161.  •  Maddox  v.  State,  82  Ind.  Ill  (1889). 
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S  72. Votinir  oat  of  Wftrd— Not  Votinir  out  of  Olty  or  Town.^In 

Kettles  T.  JSuuef^  it  was  held  that  votliig  out  of  the  ward  of  the  YOtei's  resideoce 
at  a  mnnicipal  election  was  not  an  ofEense  within  the  Alabama  statnte.  In  k- 
Tersing  the  Judgment,  PBTSBSy  J.,  said:  <<This  is  an  indictment  for  illegal 
TOting,  founded  on  section  404,  of  the  Revised  Code,  which  is  in  these  words: 
*  If  any  person  votes  at  any  election  who  Is  not  entitled,  or  if  any  one  votes  out 
of  the  county,  or  the  city  or  town  (if  entitled  to  separate  representation)  of  hU 
residence,  he  is  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  most  be 
fined  not  less  than  three  hundred  dollars.'  The  defendant  was  convicted  In 
the  court  below,  and  he  brings  the  case  to  this  court  for  review,  and  for  a 
correction  of  errors  apparent  on  the  record.  The  count  of  the  indictment  is  In 
these  words :  <  The  grand  Jury  of  said  county  charge,  that  before  the  finding  of 
this  indictment,  at  an  election  held  in  the  city  of  Montgomery,  State  and  oonnty 
aforesaid,  in  pursuance  of  an  act  of  the  General  Assembly  of  the  State  of  Ala- 
bama, entitled,  "An  Act  to  amend  the  charter  of  the  city  of  Montgomery,  and 
the  various  laws  heretofore  passed  amending  the  said  charter,*'  approved  March 
8d,  A.  p.,  1870,  for  mayor,  alderman  and  clerk  of  said  city  of  Montgomery,  on 
the  first  Monday  of  December,  A.  D.  1871,  that  at  said  election,  and  in  ward 
'number  one  of  said  city,  Thomas  Nettles,  aliae  Albert  Nettles,  not  being  a  legal 
▼oter  of  said  ward,  and  not  entitled  by  law  to  vote  therein,  did  cast  a  vote  in 
said  vrord,  at  said  election  for  mayor,  alderman  and  clerk  of  said  city  of  Mont- 
gomery; against  the, peace,'  etc.  The  defendant  demurred  to  this  indictment, 
but  his  demurrer  was  overruled;  and  this  ruling  of  the  court  below,  to  which 
he  excepted,  is  now  one  of  the  errors  relied  on  in  this  court  as  a  cause  for 
reversal.  i 

"  The  statute  upon  which  this  indictment  is  founded  makes  illegal  voting  *  at 
any  election '  a  misdemeanor;  that  is,  a  public  offense,  punishable  by  fine  and 
imprlBonment,  or  by  both.*  This  illegal  voting  may  be  done  by  one  not  entitled 
to  vote,  voting  at  any  election;  or  by  one  who  is  entitled  to  vote,  voting  oat  of 
the  county,  or  city,  or  town  of  his  residence.  It  seems  obvious  that  tliis  phrase- 
ology divides  illegal  voting  into  two  classes.  The  first  depends  upon  a  personal 
disability,  wliich  renders  the  person  voting  not  entitled  to  vote  at  an  election  at 
any  place.  The  second  depends  upon  the  place  of  voting,  and  may  be  called  a 
local  disability.  The  Indictment  in  this  case  charges  the  defendant  with  the 
offense  of  voting  where  he  was  not  entitled  to  vote;  with  voting  out  of  Uie 
ward  of  his  residence,  at  a  municipal  election  in  the  city  of  Montgomery.  This 
may  be  an  offense  against  the  ordinances  and  by-laws  of  the  city  corporation,  bat 
it  is  no  offense  against  the  laws  of  tills  State.  The  only  offenses  recognized  by 
the  statute  above  cited  are,  voting  out  of  the  county,  or  out  of  the  city,  or  oat 
of  the  town  of  the  voter's  residence.  And  this  prohibition  seems  to  be  confined 
to  election  for  State  or  county  officers,  as  no  one  would  be  likely  to  vote  ont  of 
the  city  or  town,  for  city  or  town  officers;  because  these  local  elections  are 
always  held  within  the  local  jurisdiction,  and  would,  if  held-any  where  else,  be 
wholly  illegal,  and  would  not  amount  to  elections  in  the  sense  of  the  statute  at 
all.  The  indictment,  then,  shows  no  violation  of  the  statute,  and  the  demarrer 
should  have  been  sustained,  and  the  prosecution  should  have  been  dismissed  in 
the  court  below." 

1  49  Ala.  85  (1978).  S  Revised  Code,  sees.  404, 8541. 
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{  78. niegal  Vote— Meeting  Irrefftdarly  Summoned.— It  \a  a  defence 

to  an  Indictment  for  Illegally  voting  twice  at  a  town  meeting^  that  the  meeting 
v&s  not  sonunoned  in  the  mode  required  by  statute.^ 

§  74. Interfering  with  OflLoer  of  IDeotion. —  In  order  to  render  a  person 

goilty  of  this  offense,  the  act  of  the  officer  most  be  within  ids  powers  and  juris- 

(iictlon.* 

{ 75.  Blectiona  —  Oovemor  of  State  not  an  <<  Election  OlBoer.*' —  The 
GoTemor  of  a  State  is  not  an  "  officer  of  election  "  within  the  United  States 
election  law.' 

1 76. Betting  on  Elections  not  Indictable  at  Common  Law. —  Betting 

on  elections  is  not  indictable  at  common  law.* 

S  77. Election  held  in  Another  State. — And  nnder  the  statutes,  betting 

(m  tn  election  held  in  another  State  is  not  indictable.* 

i  77a. Bettinir  at  Election —  Person  must  be  Candidate  for  OfBoe.  — 

"It  ifl  not  a  penal  offense  nnder  any  statute,  to  bet  that  a  certaUi  individual 
wiU  not  be  elected  to  a  certain  office  at  a  certain  election,  unless  he  is  candi- 
date for  that  office,  or  is  voted  to  iUl  it,  or  is  intended  or  expected  to  be  voted 
to,  or  is  expected  to  be  a  candidate  for  it.  It  is  not  a  statutory  offense  to  bet 
tbtt  a  nian  will  not  be  a  candidate  for  a  particular  office;  and,  unless  he  be  a 
anfidate  or  be  voted  for,  or  proposed,  it  may  not  be  an  offense  to  bet  either 
tint  he  will  or  that  he  will  not  be  elected.  There  must  be  an  election  taking 
^ubj  or  tbout  to  take  place,  in  which  he  is,  or  wiU  be,  a  candidate  or  proposed 
iBiome  wa^for  the  choice  of  the  electors.**  * 

{ 7B. —  Election  which  has  Taken  Place.  —In  State  v.  JfaAon,*  it  was  held 
^t  betting  on  the  result  of  an  election  after  the  election  had  taken  place,  was 
not  within  the  Alabama  statute.  **TblB  indictment,*'  said  the  Supreme  Court, 
"  is  supposed  to  be  authorized  by  the  act  of  1880,  which  is  in  these  terms.  'Any 
person  or  persons  who  shall  make  any  bet,  or  wager  of  money,  or  any  other 
nlnable  thing,  upon  any  election  or  elections  in  this  State,  shall  be  guilty  of  a 
DiBdemeuior.'  The  practice  of  wagering  with  respect  to  an  election,  is  one 
v^ry  well  calculated  to  affect  the  purity  of  the  elective  franchise,  and  is  one 
which  the  statute  was  intended  to  suppress;  but  there  is  a  wide  distinction 
between  betting  on  the  result  of  an  election  which  has  been  consummated, 
ind  one  which  is  in  progress.  In  the  former,  however  much  the  feelings  of 
indiTidnals  niay  be  or  have  been  excited,  their  action  can  not  be  influenced 
cither  directly  or  indirectly  by  any  wager  which  they  may  make;  the  election  is 
determined,  although  it  may  not  be  known  who  is  elected. 

"In  the  latter,  not  only  the  feelings,  but  also  most  frequently,  the  actions  of 
^iMe  who  bet  are  strongly  influenced  by  the  wager.  In  our  opinion,  the  statute 
ippKes  only  to  those  who  bet  on  the  result  of  an  election  which  is  not  con- 
numnated." 

^  Btate  V.  WnUanu, »  Me.  061  (IBM).  •  State  «.  MoLeUand.  4  Sneed,  487  (1867). 

*  Com.  V.  Gibbfl,  4  DaU.  »8  (ISOS).  •  Com.  v.  StaowM,  16  B.  Men.  827  (1806). 

*  U.  8.  V.  ClUyton, S  Dill.  S19  (1871).  '  S  Ala.  840  (1841).    And  see  State  v,  Mc- 
*Con.  V.  Aftry,  14  Bosh,  639  (1879);  Lelland,  4  Sneed,  487  (1807). 

«tte  ».  Hendenon,  47  Ind.  U7. 
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§  78a.  Eleotloiis  —Voter  Convicted  of  "Infamous  Crime." — A  statnte  pro- 
blbitingtbe  exercise  of  tlie  right  of  suffrage  by  persons  conyicted  of  "infamoos 
crimes  *'  does  not  affect  persons  who  baye  been  convicted  in  the  Federal  conits 
of  Btatutory  crimes.^ 

§  7Sb,  BefoBinfir  to  give  Information  to  Superviaore.  —  The  Federal 

statute  defining  this  offense  '  only  applies  where  the  Inqoiries  are  made  at  the 
place  of  the  defendant's  residence.* 

§  78c.  Preventing  and  Intimidating  Voter.  —  An  indictment  under  ibe 

United  States  law  for  preventing  a  voteiyfrom  voting  lies  only  where  the  inter- 
ference takes  place  at  a  Congressional  election.* 

§  7Sd. Bribing  Qualified  Voter. — To  attempt  to  bribe  one  who  is  not 

shown  to  be  a  qualified  voter,  but  who  it  is  proved  simply  claimed  a  right  to 
vote  is  not  within  the  law.^ 

.  §  79 .  Counterfeiting — Metal  Must  be  Attracted. — It  is  not  connterf eitlDg 
to  mutilate  the  coin,  as  to  render  it  misshapen  by  crowding  aside  the  metal  and 
filling  the  space  with  a  base  metal,  none  of  the  real  metal  being  abstracted.* 

§  79a.  Coin  Muat  Deceive.  —  In  order  to  constitute  the    offense  M 

counterfeiting  the  coin  must  so  resemble  a  genuine  one  as  to  deceive  persons  of 
ordinary  prudence.^  The  coin  must  be  a  representation  of  genuine  coin  on  both 
sides.  A  piece  of  metal  about  the  size  of  current  coin  and  like  it  on  one  side, 
bttt  with  an  advertisement  on  the  other,  is  not  sufilcient.* 

8o  the  imitation  or  resemblance  to  a  genuine  bank-note  must  be  such  as  to 
be  capable  of  imposing  on  a  person  of  ordinary  observation.* 

§  795. Coin  Kuat  be  Current  by  Law.  —  And  to  be  punishable  the  cotai 

must  be  one  current  by  law.^  And  the  counterfeiting  of  an  indorsement  of  & 
post  note  of  the  United  States  Bank  was  held  not  a  counterfeiting  within  the 
law.M 

§  79e. Intent  Must  be  to  Paaa  Coin  as  Money.—-  If  the  coin  is  not  in- 
tended by  the  prisoner  to  pass  as  a  good  coin,  the  crime  is  not  committed.^ 
Therefore,  to  make  spurious  coin  not  to  circulate,  but  to  use  in  a  magical 
performance  is  not  counterfeiting." 

§  79d. Intent  to  Defraud — dvlng  Spurious  Coin  in  Charity.  —  Giving 

a  piece  of  counterfeit  money  in  charity  is  not  an  '*  uttering,*'  although  the  per- 
son may  know  it  to  be  counterfeit,  as  there  is  no  intent  to  defraud.  "  The  giv- 
ing away  half  a  crown  in  charity,"  said  Abingbr,  C.  B.  ,  '<  can  not  be  with  inteot 
to  defraud,  as  nothing  was  received  in  exchange.'*  i* 

1  U.  8.  V.  Bamabo,  U  BUtchf.  74  (1876).  •  fioberts  «.  8Ute,  S  Head,  601  (ISDO). 

a  Rev.  Stats.,  seo.  6S28.  •  Dement  v.  State,  S  Head,  606  (1869). 

8  U.  8.  V.  Davis,  6  Fed.  Rep.  683  (1881).  V  U.  S.  v.  Gardner,  10  Pet.  630  (1886). 

4  U.  8. «.  Oahill,  4  Me(3rary,  800  (1881).  n  U.  8.  v.  Stewart,  4  Wash.  C.  O.  (181B). 

*  n.  8.  V,  Hendric,  8  Sawy.  479  (1878).  U  B.  v.  Byrne,  6  Ck>x,  476  (1868). 

•  U.  8.  «.  Sfssner,  18  Fed.  Bep,  840  (1888).  U  U.  8.  «.  King,  6  McLean,  808  (1861). 
T  U.  8.  V.  Bogart,  9  Ben.  814  (1878) ;  U.  8.  v,  l«  B.  v.  Page,  8  C.  A  P.  188  (1887). 

Morrow,  4  Wash.  0.  0. 788  (1897). 
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$796. Paaainfir  Ctoonterfelt  Money  —  Prisoner  Must  Know  It  to  be 

Counterfeit.  —  Under  the  Reyised  Statutes  ^  by  which  it  is  enacted  that  '*  eyery 

person  who,  with  intent  to  defraud,  passes,  utters,  publishes  or  sends  any  falsely 

made,  forged,  counterfeited  or  altered  obligation  or  other  security  of  the  United 

Sutes,  shall  be  punished,"  etc.,  an  indictment  which  sets  forth  the  offense  in 

the  language  of  the  statute,  without  further  alleging  that  the  defendant  knew 

the  instruments  to  be  false,  forged,  counterfeited  and  altered,  is  insufficient 

after  verdict.    In  United  States  y.  ifarU*  the  indictment  charged  that  defendant 

*<  with  intent  to  defraud,  did  pass,  utter  and  publish  a  falsely  made,  forged,  coun- 

teifelted  and  altered  obligation  of  the  United  States."    After  conviction  there 

wu  a  motion  in  arrest  of  judgment,  and  the  judges  were  divided  in  opinion  on 

the  question  whether  it  was  necessary  to  allege  in  the  indictment  that  the  de. 

leDdant  knew  that  the  paper  was  counterfeit,  etc.    On  appeal  to  the  Supreme 

Court  the  opinion  was  delivered  as  follows  by  Mr.  Justice  Gray  :  '<  In  an  indict. 

ment  upon  a  statute*  it  is  not  sufficient  to  set  forth  the  offense  in  the  words  of 

the  statute,  unless  those  words  of  themselves  fully,  directly  and  expressly, 

without  any  uncertainty  or  ambiguity,  set  forth  all  the  elements  necessary  to 

constitute  the  offense  intended  to  be  punished;  and  the  fact  that  the  statute  in 

({oestlon,  read  in  the  light  of  the  common  law,  and  of  other  statutes  on  the  like 

utter,  enables  the  court  to  infer  the  intent  of  the  Legislature,  does  not  dispense 

with  the  necessity  of  alleging  in  the  indictment  all  the  facts  necessary  to  bring 

the  case  witliln  that  intent.*    The  language  of  the  statute  on  which  this  indict- 

■eat  is  founded  includes  the  case  of  every  person  who,  with  intent  to  defraud, 

itten  any  forged  obligation  of  the  United  States.    But  the  offense  at  which  it 

is  limed  is  similar  to  the  common-law  offense  of  uttering  a  forged  or  counterfeit 

bin.  In  this  case  as  in  that,  knowledge  that  the  instrument  is  forged  and  coun- 

terfelted  Is  essential  to  make  out  the  crime ;  and  an  uttering,  with  intent  to 

defrutd,  of  an  inatrument  in  fact  counterfeit,  but  supposed  by  the  defendant  to 

be  f^enatake,  though  within  the  words  of  the  statute,  would  not  be  within  ita. 

meuiog  and  object.    This  indictment,  by  omitting  the  allegation  contained  in 

the  indictment  in  UnUed  States  y.  Howell^^  afd  in  all  approved  precedents,  that 

tlK  defendant  knew  the  instrument  which  he  uttered  to  be  false,  forged  and 

coQDterfeity  falls  to  charge  him  with  any  crime.    The  omission  is  of  matter  of 

nbetanoe,  and  not  a  <  defect  or  imperfection  in  matter  of  form  only,'  within  the 

meanisg  of  section  1025  of  the  Revised  Statutes.    By  the  settled  rules  of  cilm- 

hul  pleading,  and  the  authorities  above  cited,  therefore,  the  question  of  the 

nffidency  of  the  Indictment  must  be  answered  in  the  negative." 

979/. "Paosing*'   Ck>tmterfeit   Money — Pledging  not. — Pledging  a 

toonterfeit  note  to  redeem  it  at  a  future  day  is  not  "passing  "  it..* 

J79g. Oblisration  or  Other  Security. — A  bond  resembling  a  United 

States  bond,  but  unexecuted  is  not  an  <<  obligation  or  other  security  of  the  United 
States,"  within  the  statute.* 


i6«ek.6ttL  Bean,  14  Qny,  08;   Com.  «.  FUburn,  119 

>  U Otto,  6U  (1881).  MasB.  297. 

'C.8.v.CnukBhank,98n.8.M9;  U.S.v.  «llWaU.488. 

Sioinoiis,  98  J<f.  800;    Com.  «.  Oliiford,  8  •  Gentry  v.  State ,  8  Terg.  401  (1888). 

CulLfiA;  Com. 9. Bean,  11  Jd.,4Ui  Ctom.  v.  •  U.  S.  v.  Williams,  14 Fed. B«p. 000  (1889)^ 
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79;i. 


iBsulnfir  Small  Notes.— Section  8588,  Bevlsed  Statates,  prohlUts 


the  issue  of  any  note,  check,  etc.,  for  a  less  sum  than  9ii  intended  to  clrcolate 
as  money.  Under  this  statute  it  is  not  an  offense  to  issue  an  obligation  for  a 
less  sum  than  %1,  payable  in  goods.  Such  an  oblii^tion  is  not  intended  to  cir- 
culate as  money  .1 

An  Indictment  charging  the  defendant  with  passing  and  offering  to  pass  to  a 
certain  person  <<  a  certain  note  and  bank-bill  for  the  payment  of  #1,  being  of 
less  denomination  tlian  $5,**  does  not  cliarge  any  offense  under  the  act  of  July?, 
1888,  **  to  restrain  the  circulation  of  small  notes  as  currency,'*  forbidding  the 
issuing  or  passing  of  "  any  note,  check,  draft,  bank-bill  or  any  other  paper 
currency  of  a  less  denomination  than  95;  "  and  ^*  any  note,  check,  bank-bill  or 
other  paper  medium  of  the  denomination  aforesaid,  eyidently  intended  for  com- 
mon circulation,  as  for  and  in  lieu  of  small  cliange  In  gold  or  sllTer,  or  for  any 
other  pretense  whatever."  The  gist  of  the  offense  is  the  issuing  of  paper  cur- 
rency of  less  denomination  than  $5;  and  the  instruments  named  in  the  indict- 
ment do  not  import  a  paper  currencv.' 

§  80.  Civil  Bights  Law— Person  Must  be  a  OitlBen.  — The  civil  rights 
law  has  been  construed  to  protect  only  such  colored  persona  as  are  citizens  of 
the  United  States.* 


§  81.  Pension  Iiaws — Unlawfally  Retaining  Pension 
tention  After  Beoeipt. — The  offense  of  unlawfuUy  retaining  pension  money  is 
complete  at  the  time  of  the  receipt  and  refusal  to  pay  over.  The  subsequent 
retention  creates  no  new  offense.^ 

I  81a. Ctontraot  for  Further  som  for  otber  Service. — It  is  not  witUo 

the  statute  punishing  the  taking  by  a  pension  agent  of  more  than  a  certain  fee, 
to  retain  an  additional  sum  for  other  services  than  the  mere  obtaining  of  the 
pension.^ 

§  815.  Withholding  Pension  Money— -Gist  of  Oftonse  —  BeoolsltOB  to  Oon- 
vlotlon. — In  United  BicOes  v.  Baward^^  in  charging  the  jury  in  a  case  in  which  a 
verdict  of  not  guilty  was  afterwards  rendered,  Dtxb,  J.,  stated  the  requisites 
to  a  conviction  thus :  — 

<'  It  is  provided  by  statute  of  the  United  States,  that '  any  agent  or  attorney 
or  any  other  person  instrumental  in  prosecuting  any  claim  for  pension,  *  ^  * 
who  shall  wrongfully  withhold  from  a  pensioner  or  claimant,  the  whole  or  sny 
part  of  the  pension  or  claim  allowed,  and  due  such  pensioner  or  claimant,  shall 
be  deemed  guilty  of  a  high  misdemeanor.*  The  indictment  in  this  case  is 
based  upon  this  provision,  and  charges  that  on  the  1st  day  of  February,  1874, 
the  defendant,  Asaph  H.  Howard,  was  the  agent  of  Mary  F.  Tucker,  who  was  a 
pensioner  of  the  United  States,  and  entitled  to  receive  from  the  United  States  a 
pension  of  #518.80;  that  the  defendant  undertook  to  be  instrumental  for  said 
Mary  F.  Tucker,  in  prosecuting  her  claim  for  said  pension  and  collecting  the 
same  for  her;  and  did  prosecute  her  claim  and  collect  and  receive  said  pension 
for  her;  and  thereupon  wrongfuUy  withheld  said  pension  from  her;  and  still  so 
wrongfully  withholds  the  same. 


1  U.  8. 9.  Vsa  Anken,  6  Otto.  866. 

a  Stottlniiis  «.  U.  8.,  6  Oranoh,  O.  O.,  078^ 

*  U.  8.  V.  Taylor,  9  Blsa.  4»  (1880). 


«  U.  8.  V.  Bennett,  IS  Blatchf.  SIS. 
B  U.  8  «.  Snow,  8  Flippen  6  (1877). 
•7  Bias.  66  (1875). 
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''The  slst  of  the  offense  made  punishable  by  this  statute,  so  far  as  I  hare 
brought  the  statute  to  yoar  attention,  lies  in  the  wron^ul  withholding  from  a 
pensioner  or  claimant  of  the  whole  or  any  part  of  a  pension  or  claim  allowed, 
and  dne  snch  pensioner  or  claimant,  by  an  agent  or  attorney,  or  any  other  per- 
son histrnmental  in  prosecuting  a  claim  for  snch  pension. 
"  To  obtain  a  conviction  under  this  statute,  it  must  be  shown  — 
"  1.  That  the  person  from  whom  it  is  alleged,  that  the  whole  or  any  part  of  a 
pension  is  wrongfolly  withheld,  is  a  pensioner  of  the  United  States. 

"2.  That  the  amount  alleged  to  be  wrongfully  withheld,  is  the  whole  or  part 
of  &  pension  or  claim  allowed  and  due  such  pensioner  or  claimant. 

"  8.  That  the  person  charged  with  the  wrongful  withholding,  was  an  agent  or 
attorney  of  the  pensioner,  instrumental  In  prosecuting  the  pensioner's  claim  for 
pension,  or  if  not  an  agent  or  attorney,  was  a  person  through  whose  instru- 
mentality the  claim  was  prosecuted. 

"4.  That  the  whole  or  part  of  the  pension  or  claim  allowed,  and  due  such 
pensioner  or  claimant,  was  wrongfully  withheld  from  the  pensioner  or  claimant 
\ij  snch  agent  or  attorney  or  other  person  instrumental  in  prosecuting  the 
claim  for  pension. 

"It  is  claimed  on  the  part  of  the  pr6secution,that  the  defendant  Howard  was 
Xtn  agent  of  the  pensioner  Mary  F.  Tucker,  and  as  such  agent,  undertook  to  be 
tastromental  for  the  pensioner  in  prosecuting  her  claim  for  this  pension  and 
coDecting  the  same ;  and  did  prosecute  the  claim  and  collected  and  received  the 
peuion  and  has  wrongfully  withheld  it. 

"It  is,  however  claimed  on  the  part  of  the  defendant,  that  Mrs.  Tucker  had  re- 
edred  from  the  United  States  pension  agent,  a  check  for  the  amount  due  her, 
Moelj  9518.80,  and  placed  the  check  in  the  hands  of  defendant,  taking  from  him 
in  Hen  thereof  a  certificate  of  deposit  for  the  amount,  less  913.80,  paid  to  her 
by  him  at  the  time,  and  that  the  certificate  of  deposit  was  accepted  by  Mrs. 
Tacker  in  place  of  the  check,  and  as  representing  the  proceeds  of  the'  check 
deposited  in  defendant's  bank.  If  you  find  from  the  evidence,  that  Mrs. 
Tocker  exchanged  the  check  on  the  Milwaukee  bank,  which  she  had  received 
from  the  pension  agent,  for  a  certificate  of  deposit,  and  took  from  the  defend- 
ant aach  certificate,  knowing  it  was  a  certificate  of  deposit,  and  accepting  it  as 
a  BQbstitnte  for  the  check,  thereby  intending  as  a  depositor  to  rely  upon  the 
personal  responsibility  of  the  defendant  or  his  bank,  and  so  did  not  constitute 
liim  her  agent  for  the  prosecution  of  a  claim  for  pension,  and  for  the  collection 
of  the  same,  there  can  be  no  conviction,  because  in  tliat  case  the  essential  ele- 
ment of  criminal  intent  would  be  wanting.  If  in  the  transaction,  Mrs.  Tucker 
oade  herself  the  voluntary  depositor  of  this  check  with  defendant,  and  know- 
Nly  accepted  an  obligation  to  repay  to  her  the  amount  of  it,  intending  to  trust 
^  the  credit  of  defendant  or  his  bank,  and  to  look  to  him  or  the  bank,  as  the 
depository  of  her  money,  and  not  as  an  agent  or  person  prosecuting  her  claim 
lor  pension,  and  collecting  it,  then  there  was  created  the  ordinary  relation  of 
debtor  and  creditor,  and  a  criminal  prosecution  under  this  statute  can  not  be 
nstahKd." 

'^  jnry,  after  deliberation  upon  the  case,  requested  further  instructions 
ttd  were  instructed  as  follows :  — 

"An  agent  is  a  person  authorized  by  another  person  known  as  a  principal,  to 
tr&naact  his  principal's  business,  or  to  do  one  or  more  special  things  for  his 
Priodpal.  To  constitute  an  agency  in  this  case  on  the  part  of  the  defendant,  it 
loutbemade  to  appear  from  the  evidence,  that  the  defendant  was  authorized 
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and  empowered  by  Mary  F.  Tacker  to  prosecute  her  claim  for  pension;  and  in 
order  to  convict  the  defendant  upon  this  indictment,  it  most  be  shown  beyond 
reasonable  doabt,  that  the  defendant,  while  acting  as  such  agent  In  the  proge- 
cntion  of  her  claim,  has  wrongfully  withheld  from  the  pensioner  the  whole  or 
part  of  this  pension.  If  you  find  and  belieye,  from  all  the  evidence  in  this  case, 
that  Mrs.  Mary  F.  Tacker,  did  ask  the  defendant  to  take  from  her  and  collect 
the  money  on  the  check  which  has  been  exhibited  here  in  court,  and  if  the 
defendant  did  take  the  check  from  her,  and  agree  to  collect  it  for  ber, 
he  thereby  became  her  agent  for  the  collection  of  the  check.  Bat  the  mere 
fact  that  he  might  thereby  become  her  agent  for  the  collection  of  the  check, 
did  not  constitute  him  her  agent  for  the  prosecution  of  her  claim  for  a  pension. 
If,  therefore,  you  find  from  the  evidence,  that  the  defendant  was  merely  the 
agent  of  Mary  F.  Tucker  for  the  collection  of  the  check  which  she  bad  received 
from  the  United  States  pension  agent,  and  was  not  her  agent  for  the  prosecn- 
tion  of  her  claim  for  a  pension,  there  can  be  no  conviction  upon  this  indict- 
ment. 

«<  Verdict  not  gvUts-'' 

§  81c. Retaining  Money  to  Pay  Other  Claims.  — Where  the  agent  of  a 

pensioner  receives  the  money  due  the  pensioner,  and  after  retaining  his  lawful 
fees,  retains  in  pursuance  of  a  contract  with  the  pensioner,  money  enough  to 
pay  certain  bills  due  from  such  pensioner,  and  a  sum  to  pay  for  his  services  in 
matters  unconnected  with  the  procurement  of  the  pension  he  is  guilty  of  no 
offense  under  the  laws  of  the  United  States.^ 

81(2. Statutes  not  Applicable,  When.  —  Section  4785  of  the  Revised  Stat- 
utes declares  that  no  agent  or  attorney  shall  receive  a  greater  compensation  for 
his  services  In  the  prosecution  of  a  pension  claim  than  such  as  the  commissioner 
of  peysions  shall  direct,  not  exceeding  %2h.  Section  5485  provides  that  if  an/ 
agent  or  attorney  shall  receive  a  greater  compensation  for  such  services  <<  than 
is  provided  for  in  the  title  pertaining  to  pensions,^*  he  shall  be  indictable. 
Subsequently  an  act  was  passed  fixing  the  fee  of  agents  and  attorneys  for  such 
service  at  910.  This  act  does  not  profess  to  repeal  the  foregoing  sections  or 
any  part  of  them,  but  necessarily  supersedes  so  much  of  the  first  section  as 
vests  in  the  commissioner  of  pensions  authority  to  determine  the  amount  of 
charges.  An  indictment,  therefore,  based  on  these  two  sections,  which  charges 
that  the  defendant,  as  agent  in  the  prosecution  of  a  certain  pension  claim, 
received  a  greater  compensation  for  his  services  than  is  provided  for  in  the 
title  of  the  Revised  Statutes  pertaining  to  pensions,  charges  no  offense.' 

§  81«. "Pay   and  Bounty"  — "Arrears."— The  withholding  by  an 

attorney  of  "  pay  and  bounty,*'  and  "  arrears  of  pay  and  bounty,*'  is  not  an 
offense  under  section  IS  of  the  act  of  July  4,  1864.* 

§  81/. Money  Must  be  withheld  From  Owner.  —  An  indictment  which 

states  the  money  in  question  to  be  the  property  of  one  person  and  charges  as 
an  offense  the  withholding  it  from  another  person,  charges  no  offense  and 
Judgment  upon  it  must  be  arrested.    In  United  States  v.  Ohc^ffee,^  it  was  said: 

<* 
1  U.  S.  V,  Hewitt,  11  Fed.  Bep.  243.  •  U.  S.  v.  Beneoke,  8  Otto,  447. 

S  U.  8.  V.  Mason,  8  Fed.  Bep.  412.  *  4  Ben.  887  (1870.) 
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^  So  far  as  tlie  oilense  of  withholding  a  pension  \a  concerned,  the  thirteenth 
section  of  the  Act  of  1864  provides  for  the  panlshment  of  a  party  who  wrong- 
folly  withholds,  from  a  pensioner,  the  whole  or  any  part  of  the  pension  allowed 
and  dae  to  such  pensioner,  and  does  not  in  any  way  provide  for  any  other  case  of 
inthholding  a  pension.    Now  the  indictment,  in  this  case,  in  the  statements 
made  by  way  of  inducement,  avers  that  the  minor  children  of  the  deceased  sol- 
dier became  and  were  entitled  to  the  pension  therein  mentioned ;  that  it  had 
been  duly  graated  and  allowed  by  the  United  States  to  such  minor  children ; 
and,  although,    there  is  some  language  in  this   portion  of  the  indictment 
wMch  would  indicate  that  the  person  who  drew  the  indictment  had  some  vague 
idea  that  the  indictment  might  be  supported  upon  the  ground  that  Mrs. 
Yoelker,  the  guardian  of  the  minor  children,  was  a  claimant,  and  had  a  claim 
against  the  United  States,  which  the  defendant  had  withheld,  the  portion  of 
the  hidictment  which  directly  charges  the  offense,  only  charges  the  offense  of 
wtUibolding  from  the  pensioners  and  their  guardian  a  part  of  the  pension  be- 
fore referred  to,  and  not  the  wrongfully  withholding  from  the  guardian,  as  a 
daimant.    Withholding    the  pension   from  the  pensioners  is  therefore   the 
o&nse,  if  any  charged  in  the  indictment.    In  directly  charging  the  offense,  it 
is  alleged  that  while  the  said  Lafayette  Chaffee  was  such  agent  and  attorney 
d  the  said  Julia  Yoelker,  guardian  of  said  minor  children,  <  he  felonious]^ 
and  wrongfully  withheld  from  the  said  John  C.  Williams  and  said  Emma  J. 
WlDlains,  such  pensioners  as  aforesaid,  and  from  the  said  Julia  Yoelker,  as  such 
goirdian,'  a  part  of  such  pension,  which  (the  indictment  alleges)  was  due  and 
p&jBble  to.  the  said  Julia  Yoelker,  as  such  guardian,  as  aforesaid;  and  which 
(ssthe  indictment  also  alleges)  it  was  the  duty  of  Mm,  the  said  Lafayette 
CbaSee,  as  such  agent  and  attorney  aforesaid,  to  have  paid  over  to  the  said 
JoJia  Yoelker,  as  such  guardian,  as  aforesaid.    The  indictment  had  before 
alleged,  by  way  of  inducement,  tliat  the  defendant  was  employed  as  the  at- 
torsey  and  agent  of  such  guardian  (not  of  the  minor  children) ;  that  ciaid  Julia 
Tolker  (without  adding  as  such  guardian)  executed  and  delivered  to  said  de- 
fendant a  power  of  attorney  to  enable  him  to  obtain  and  receive  such  pension; 
that  the  pension  had  been  paid  to  him  as  such  agent  and  attorney;  that  It  was 
the  daty  of  the  defendant  to  pay  the  moneys  received  to  such  guardian.    The 
(iemand  of  payment  alleged  is  a  demand  to  pay  to  her,  as  such  guardian,  and  the 
lefosai  to  pay  alleged  is  a  refusal  to  pay  to  her  as  guardian.    If  then,  as  is  ex- 
pressly stated,  both  by  way  of  inducement,  and  in  directly  charging  the  offense, 
It  was  the  duty  of  the  defendant  to  pay  the  moneys  received  to  the  guardian, 
It  was  not  his  duty  to  pay  them  to  the  pensioners.    There  could  be  no  wrongful 
or  unlawful  withholding  of  the  pension  from  the  pensioners;  for,  upon  the 
face  and  frame  and  language  of  the  indictment,  they  were  not  entitled  to  re- 
ceire  it  from  the  defendant,  or  even  otherwise,  except  as  It  might  be  paid  to 
them  by  a  guardian  appointed  by  and  responsible  to  the  State  authorities. 

"It  Is  suggested,  In  the  vnritten  brief  or  argument  furnished  by  the  second 
usistant  of  the  district  attorney,  since  the  oral  argument  of  the  motion,  and 
since  the  above  was  written,  that,  <  by  the  express  terms  of  the  pension  certifi- 
cate, introduced  in  evidence,  the  pension  was  payable  to  Julia  Yoelker,  as 
piBidian  of  the  minor  children;'  that  the  guardian  was  the  only  person  who 
eoQld  aathorize  an  agent  to  procure  the  pension  money  from  the  United  States, 
tad  the  only  person  who  could  properly  demand,  from  the  a^ent,  the  money  in 
<ni^on;  and  that  she  was  the  only  person  to  whom  the  agent  was  authorized 
to  P&y  the  money;  and  that  the  words,  <  and  Julia  Yoelker,  such  guardian,  as 
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aforesaid,'  In  the  charging  clanse,  may  be  rejected  as  snrplOBage,  as  the  indict» 
ment  expressly  charges  that  the  pension  money  was  withheld  from  the  <diUdren. 
"  The  fact  in  regard  to  the  terms  of  the  pension  certificate  may  be  as  stated; 
and  perhaps  the  g^rdian  may,  in  that  case,  be  properly  considered  as  the  pen- 
sioner, in  her  representatiye  capacity;  bnt  if  so,  it  can  make  no  difference  upon 
this  motion.  The  motion  in  arrest  mnst  necessarily  be  determined  upon  the 
allegations  of  the  indictment  alone.  The  indictment,  as  has  been  seen,  alleges 
that  the  minor  children  were  the  persons  entitled  to  the  pension,  and  that  it  wu 
granted  to  them,  and  not  to  their  gnardlan;  and  they  are  expressly  designated 
as  the  pensioners  throughout  the  indictment.  If  the  indictment  had  been  dif- 
ferently drawn,  in  accordance  with  the  fact  suggested,  a  different  question 
would  haye  been  presented;  but,  as  the  case  now  stands,  the  judgment  must 
be  arrested." 

§  82.  Bevenne  Iaws — SmusrsUnff. — As  a  general  rule,  unless  there  is  some 
law  forbidding  it,  it  is  not  a  crime  to  Import  goods  into  the  United  States 
without  payment  of  duty.  The  crime  of  smuggling  is  not  complete  until  the 
goods  are  not  only  brought  into  the  country,  but  fraud  or  concealment  has  been 
practiced  with  intent  to  defraud  the  revenue.^ 

$*  82a. Mantiiaotaring  Still — Notloe.  —  An  indictment  under  section  85, 

for  manufacturing  and  removing  a  still  without  notifying  the  collector,  must 
charge  that  the  still  was  intended  to  be  used  within  the  United  States,  for  dis- 
tilling spirits,  and  that  it  was  the  defendant  who  failed  to  give  the  notice. 
And  a  statement  that  the  collector  of  the  district  in  which  the  still' was  to  be 
used  was  not  notified  is  not  an  affirmation  that  there  was  any  such  district.* 

§  826.  —  Betail  U<xaor  Dealer. — A  few  instukces  of  selling  liquor  in 
small  quantities  by  persons  haying  no  bar-rooms,  and  none  of  the  usual  appli- 
ances  of  retail  liquor  dealers,  with  no  intention  apparent  of  defrauding  the 
revenue,  do  not  constitute  a  carrying  on  the  business  of  retail  liquor  dealing, 
within  the  meaning  and  objects  of  section  8242  of  the  Bevised  Statutes.* 

§  82c. Place  where  Spirits  are  Distilled. — Under  sectlou  45  of  the  act 

of  Congress  of  July  18,  1866,  the  « place  where  spirits  is  distilled"  is  the  dis- 
tillery premises,  and  does  not  mean  the  worm  or  the  still  itself.* 

§  82d.  Removing  Liquors  from  War^ouse  —  Intent. — On  an  indictment 
for  removing  spirits  from  a  bonded  warehouse  between  sunset  and  sunrise, 
there  can  be  no  conviction  without  proof  of  a  fraudulent  intent.* 

§  82s.  Failure  to  Obliterate  Stamp— When  not  Indictable.— In  United 
States  V.  BuchaTumf^  defendant  was  indicted  under  section  8824  of  the  Revised 
Statutes  for  failure  to  obliterate  the  stamp  on  a  cask  of  spirits  alter  it  had  been 
emptied.  It  appeared  that  his  wife  attempted  to  empty  the  cask,  and  after  re- 
moving what  could  be  obtained  through  the  faucet  had  removed  the  cask  to  an- 
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oUier  room  with  a  view  to  drawing  off  what  spirits  remained  through  the  bung- 
bole.  MMj  that  the  defendant  was  not  criminally  liable  if  the  intention  was  to 
obliterate  the  stamp  as  soon  as  the  cask  was  emptied,  and  there  was  no  nnrea- 
flonable  delay. 

i  8J{/1 Having  need  Stamps  in  PoaaeoalQn. — An  indictment  nnder  sec- 
tion 3876  of  the  Bevised  Statutes,  for  having  in  possession  revenue  stamps 
previoosly  used,  is  not  sustained  by  proof  of  possession  of  parts  of  stamps  pre- 
Tioosly  used.^ 


§  82g, Distiller  in  Default,  When. — Under  the  twenty-third  section  of 

the  intenral  revenue  act  of  July  13,  1866,  a  distiller  is  not  in  default  for  the 
mere  non-payment  of  his  special  tax  of  $100,  until  ten  days  after  the  receipt  by 
the  collector  of  the  assessment  list,  in  which  the  special  tax  is  to  be  inserted, 
indhe  can  not  be  held  guilty  of  the  offense  created  by  this  section,  unless  he 
curies  on  the  business  after  he  is  in  default  for  non-payment  of  the,  tax.' 


{a2A. 


Sale  of  Tobaooo  at  Betall.  —  Section  8868,  of  the  Bevised  Stat- 


utes, which  declares  that  **  no  manufactured  tobacco  shall  be  sold  or  offered  for 
ale  nnless  put  up  in  packages  and  stamped  as  provided  in  this  chapter,  except 
stietaU,  by  retail  dealers,  from  wooden  packages  stamped  as  provided  in  this 
Aqiter,"  and  punishing  those  selling  such  tobacco  not  so  put  up  and  stamped, 
does  not  require  that  a  sale  at  retail  must  be  made  directly  and  literally  from 
tke  package,  and  thereby  render  a  sale  of  a  part  after  It  has  been  separated  from 
vbole  unlawful.  One  who  has  paid  a  special  tax  as  a  dealer  in  tobacco,  and 
pochaaed  plug  tobacco  in  wooden  packages,  put  up  and  stamped  as  required 
bjthe  internal  revenue  laws,  may  keep  the  packages  in  the  back  room  and  sell 
the  phgs  from  his  show  window,  without  becoming  liable  to  the  penalty  of  this 
Kction.* 

{ 821. Uoense — What  is  not  '*  Oarrylng  on  Business."—  A  peddler  was 

Meted  nnder  section  78  of  the  act  of  1864,  for  carrying  on  business  without  a 
fioense.  He  had  applied  in  April  to  pay  the  tax  for  the  year  beginning  May  1st, 
^t  the  assessor  was  not  ready  to  receive  the  tax,  and  did  not  present  the  bill 
ntQ  May  80th.  In  the  mean  time  defendant  had  sold  out  his  business,  having 
oiried  it  on  for  a  few  days  in  May,  and  refused  to  pay  the  tax.  ffeld^  that  an 
taidictmeift  would  not  lie.* 

{  82j. Uoense — Tax. — An  indictment  charging  the  defendant  With 

f^nj^  on  the  business  of  distiller  from  September  1,  1866,  to  December 
^%  1866,  without  paying  the  tax  required  by  the  act  which  went  in  to  effect 
on  September  2,  1866,  should  allege  that  the  defendant  began  business 
^^T  the  new  law,  or  that  he  was  not  licensed  under  the  old  law,  under 
vbich  licenses  ran  from  May  to  May,  or  that,  having  been  so  licensed, 
ud  haitng  been  assessed  an  additional  fee  under  the  new  law,  he  had 
^  ptid  it.  In  UnUed  States  v.  Fox^^  Lowxll,  J.,  said:  <<  The  last  ob- 
KctfoQ  appears  to  be  well  taken.  The  indictment  ought  to  show  that  the 
^i^i^Den  was  carried  on  without  due  payment.    Now  everything  here  alleged 
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may  be  true,  and  yet  the  defendants  may  have  paid  a  license  fee  on  the  lot  of 
May,  1866,  and  the  business  may  have  been  conducted  under  the  license.  The 
new  act  went  Into  operation  on  the  second  day  of  September,  and  it  does  re- 
quire a  lai^er  fee  to  be  paid  by  distillers  than  was  required  by  th^  statute  of 
1864;  but  it  may  well  be  doubted  whether  the  assessors  would  be  authorized  to 
assess  the  increased  amount  before  the  following  May  upon  those  who  had 
licenses  under  the  old  act.  I  find  nothing  In  the  new  act  looking  to  any  such 
action  excepting  the  proviso  of  the  elgthleth  section,  cited  at  th^  bar,  which 
prohibits  a  new  assessment  In  certain  cases ;  the  Implication  from  that  proviso  is 
'hardly  strong  enough  to  warrant  me  in  adding  a  positive  duty  not  elsewhere 
enjoined.  I  am  Informed  that  the  practice  of  assessors  has  not  been  uniform 
in  the  different  districts  in  this  particular;  and  I  can  easily  understand  that 
this  might  be  so.  But  of  this  I  am  clear,  that  It  can  not  have  been  the  intention 
of  the  law  to  render  a  distiller  liable  to  these  severe  penalties  who  was  carrying 
on  his  business  under  license  when  the  new  law  took  effect,  unless  he  had  been 
duly  assessed  and  called  on  to  pay  the  additional  fee,  and  had  refused  or  neg- 
lected to  do  so.  It  is  said  that  the  time  Is  immaterial,  and  that  on  this  motion 
it  may  be  presumed  that  evidence  was  given  of  acts  done  since  May  1, 1867.  It 
is  not  material  to  prove  the  time  precisely  as  alleged,  but  it  Is  necessary  that  the 
time  charged  should  be  consistent  vdth  the  offense  charged,  so  that  the  indict- 
ment shall  be  good  on  its  face.  Thus  to  lay  an  impossible  time,  or  one  beyond 
the  statute  of  limitations ;  qt  that  a  crime  which  can  only  be  committed  on  Sun- 
day was  done  on  Monday,  etc.,  would  be  bad.  In  motions  for  arrest  of  judg- 
ment, the  time  is  presumed  to  be  truly  alleged,^  and  taking  this  to  be  so,  tills 
Indictment  shows  that  the  statute  had  come  into  full  operation  only  as  to  those 
distillers  who  began  business  afterwards,  or  who,  being  assessed  for  an  extra 
license  fee,  had  not  paid  it,  and  not  as  'to  all  distillers;  and  these  defendants 
should  have  been  shovm  to  be  within  its  operation,  by  alleging  either  that  they 
began  the  business  under  the  new  law,  or  that  they  were  not  licensed  under  the 
old  law,  or  that  having  been  so  licensed,  and  having  been  assessed  an  additional 
fee,  they  had  not  paid  It.  <<  Judgment  (frresCed.'* 

§  88.  Postal  IjawB— Iietters  Must  l)e  in  MaU —  <«  Posted."  —  The  United 
States  law  covers  the  letter  only  while  it  is  in  the  mail  and  before  it  is  delivered 
by  the  carrier.* 

A  letter  before  it  is  ''posted"  is  not  a  <*  post  letter"  within  the  English 
statute.* 

§  88a.  PoBt-ofllce  Iawb — Witlxholdln^  Ijetters — Iietters  Must  be  in 
Transitu.  — The  statute  as  to  withholding  letters  by  a  post-ofSce  employe  ap- 
plies only  to  letters  which  have  not  reached  their  destination.* 

§  88&. Postmaster  Opening  Ijetters — Bvidenoe   Insufficient  to  Ckn- 

vlct.  —  In  United  States  v.  Smenotif^  upon  an  indictment  against  a  postmaster 
for  embezzling  letters  containing  articles  of  value,  where  none  of  the  other 
postmasters  along  the  intended  route  of  the  letters,  and  through  whose  hands 
the  letters  must  have  passed  In  order  to  reach  their  destination,  were  called  as 

1  Com.  V.  HltehingB,  5  Gray,  485.  *  B.  v.  Harley,  1 C.  ft  ff.  90  (18A8). 
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witneaseSy  and  the  defendant  was  proved  to  be  of  a  good  character,  the  evi- 
dence of  a  witness  of  bad  repnte  among  his  neighbors,  who  testified  that  he 
saw  the  defendant  open  the  letters  and  take  their  contents,  nnder  circamstances 
▼eiy  improbable,  was  held  to  be  of  veiy  little  weight. 

In  United  StatsM  y.  Whitaker,^  a  postmaster  was  indicted  for  stealing  a  letter 
^m  the  mail  containing  money.  The  good  character  of  the  defendant  was 
proved,  and  all  the  persons  through  whose  hands  the  letter  would  pass  in 
reaching  its  destination  were  not  examined  as  witnesses.  The  court  charged 
thejniy  that  the  defendant's  character  should  have  weight  in  their  delibera- 
tions, and  that  unless  they  were  satisfied  beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt  they  ought  to  acquit. 

f  83e. Stealing  Ijetter — Must  be  Taken  from  MalL  —  Upon  the  trial  of 

an  indictment  for  stealing  a  letter  from  the  mail,  which  letter  contained  a  draft, 
where  there  is  no  evidence  implicating  the  defendant  with  the  violation  of  the 
mail  shown  to  have  taken  place,  except  evidence  of  the  possession  by  the  de- 
fendant of  the  draft,  it  will  be  for  the  Jury  to  determine,  first,  whether  the  evi- 
dence sufficiently  proves  the  fact  of  the  possession  of  the  draft  by  the  defendant; 
ud  secondly,  whether,  if  in  his  possession,  he  abstracted  it  from  the  mail.  If 
Ike  came  feloniously  into  possession  of  the  draft  by  any  other  means  than  by 
stealing  it  from  the  mail,  the  Circuit  Court  has  no  Jurisdiction.' 

{ 83d. Stealing  Ijetter — Bvidenoe  Insuflicient  to  Oonvlot.  —  In  United 

Sates  V.  Poage,*  the  prisoner  was  indicted  for  stealing  a  letter  from  the  mail. 
McLkan,  J.,  charged  the  Jury  as  follows :  This  is  an  indictment  against  the 
defendant,  cliarging  him  with  stealing  from  the  mail  a  certain  letter,  written  by 
l^esbat,  and  directed  to  Greorge  H.  Calvert,  Cincinnati,  which  contained  a  bank 
bUl  for  one  hundred  dollars  and  a  promissory  note  for  eighty-two  dollars.    Mr. 
Sesbat  being  sworn  states,  that  he  lives  in  Kentucky,  at  the  Dry  Bidge  post- 
office;  that  on  the  6th  of  January  last,  the  above  letter  was  written  by  him  and 
<iirected  to  George  H.  Calvert,  containing  a  hundred  dollar  note,  and  his  own 
promissory  note  for  eighty-two  dollars.    On  the  11th  of  the  same  month  the 
note  was  presented  to  witness  for  payment  by  a  young  man  at  his  residence, 
with  whom  defendant  was  in  company.    The  boy  appeared  to  be  fifteen  or  six- 
teen years  of  age,  who  said  he  was  connected  with  an  insurance  company,  and 
was  sent  out  to  collect.    The  note  he  said  had  been  received  from  Mr.  Calvert. 
Witness  paid  the  note  in  cash,  except  each  took  a  pair  of  gloves  from  his  store. 
Tiienote  appeared  to  have  been  indorsed  by  George  H.  Calvert.    The  witness 
lives  thirty-four  mUes  from  Cincinnati,  and  the  letter  must  have  reached  the 
dty  the  day  it  was  mailed.    Two  letters  were  sent  in  the  same  post  bill.    Wit- 
ness thinks  the  words  of  the  boy  were,  "  we  are  connected  with  an  insurance 
company."    The  name  of  the  young  man  or  boy  was  James  C.  Adams.    On  ex- 
u^tion  the  witness  found  the  post  bill  in  the  Cincinnati  post-office.    Henry 
6.  Gait,  a  derk  in  the  post-office,  opened  the  packet,  at  the  Cincinnati  post-office^ 
wliidi  contained  the  post  bill  and  the  two  letters.    Calvert,  to  whom  it  was 
<tirected,  never  received  it.    Mr.  Suffield,  who  works  for  Calvert,  receives  his 
letters  from  the  post-office,  and  did  not  receive  this  one.    Mr.  Jackson,  kept 
the  Parmer's  Hotel  in  Covington  last  January.    On  the  11th  of  that  month 
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defendant  boarded  with  witness.  On  the  night  of  the  10th  of  January,  Coyle 
staid  at  his  house,  and  registered  his  name  Adams.  He  had  been  once  before 
at  the  hoQse  of  witness.  Heard  him  say  that  he  was  acquainted  with  Poa^  in 
Virginia.  They  lodged  in  the  same  room  the  ni^t  of  the  lOth,  and  tlie  next 
day  they  went  to  the  coantry  together  in  a  buggy.  On  the  12th  they  retained 
at  about  ten  o'clock.  Mr.  Beal  states  tliat  on  the  10th  of  January,  he  met  Mr. 
Poage  early  in  the  morning,  who  helped  witness  make  a  fire,  and  remained  nntU 
about  12  o'clock.  After  some  time  Poage  and  the  boy  came  together  to  the 
house,  at  between  one  and  two  o'clock.  The  boy  showed  a  note,  and  said  be 
had  traded  a  galvanized  watch  for  it,  and  tliat  if  he  did  not  collect  the  note  he 
would  not  lose  much.  The  witness  identities  the  note.  When  he  saw  it,  it  was 
not  indorsed,  and  he  observed  to  the  boy,  without  the  indorsement  of  Calvert 
he  could  not  collect  the  note.  The  boy  soon  went  out  to  get  the  note  indorsed, 
and  when  he  returned,  he  said  that  he  had  met  the  man,  who  indorsed  It.  Mr. 
Brown,  says  he  first  saw  defendant  at  Cabell  Coanty,  Virginia,  and  found  him 
fifteen  miles  beyond  Guyandotte.  The  defendant  said  that  he  had  known  Coyle 
at  Staunton,  but  had  not  seen  him  for  some  time  before  he  met  him  at  Cincin- 
nati. He  said  Coyle  was  in  the  printing  ofllce.  Here  the  evidence  of  the  prose- 
cution closed.  Mr.  Moore,  a  citizen  of  Virginia,  was  acquainted  with  the 
defendant,  near  Staunton,  Virginia.  He  was  then  engaged  as  engineer  on  & 
railroad,  and  was  a  man  of  good  character  and  respectably  connected.  Mr. 
Harrill,  from  the  same  neighborhood,  spoke  of  the  excellent  character  of  the 
defendant,  and  that  he  was  employed  as  an  engineer  on  a  railroad.  Messrs, 
Walker,  Wilson,  and  Marcus  all  testified  to  the  good  character  of  the  defendant 
in  Virginia,  where  he  was  engaged  in  most  respectable  employments. 

Some  of  the  above  witnesses  had  been  members  of  the  Virginia  Legislature, 
and  all  of  them  had  the  appearance  of  gentlemen,  and  were  intelligent. 

The  court  observed  to  the  jury,  there  can  be  no  doubt,  from  the  evidence, 
tliat  the  letter  which  contained  the  bank  bill  and  the  promissory  note  of  Nesbat 
was  stolen,  and  from  the  fact  that  Coyle  had  possession  of  the  note  and  collected 
it,  under  false  pretenses,  he  would  be  presumed  to  be  the  guilty  person,  if  now 
on  his  trial.    The  only  evidence  against  the  defendant  is,  that  he  was  associated 
with  Coyle  when  he  collected  the  note,  and  received  a  pair  of  gloves  In  the  way 
of  change.    The  association  with  Coyle  before  they  rode  out  to  Nesbat's  and 
afterwards,  lodging  in  the  same  room  on  the  night  of  the  10th  of  Januaiy,  was 
enough  to  excite  suspicion  against  htm.    But  his  good  character,  being  sus- 
tained by  most  respectable  witnesses  in  Virginia,  where  the  defendant  was 
reared  and  respectably  employed,  should  exonerate  him  from  mere  suspicion, 
founded  on  such  circumstances.    Good  character  can  seldom  fail  to  protect  an 
individual  from  suspicion.    A  man  of  intelligence  and  reputable  standing  in 
society,  is  not  likely  to  indulge  in  crime,  or  to  do  anything  which  shall  forfeit 
his  good  name.    If  the  defendant  had  participated  with  Coyle  in  stealing  the 
letter  he  would  without  doubt  have  suggested  to  him  that  the  note  mast  be 
indorsed  to  enable  him  to  collect  it.    If  he  was  acquainted  with  Coyle  la  Vlr> 
ginia,  their  intimacy  may  be  accounted  for  without  presuming  any  participatioQ 
of  the  defendant  in  the  crime  charged.    And  you  can  not  find  the  defendant 
guilty,  unless  you  shall  find  he  participated  in  stealing  the  letter.    The  case  is 
left  with  you,  gentlemen,  not  doubting  that  after  deliberately  weighing  the  tes-^ 
timony,  you  will  come  to  a  just  conclusion. 

Verdict,  not  gu^* 
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In  UfnUed  States  y.  Tbfiner,^  the  court  instructed  the  jury  that  the  writer  of 
the  letter  had  a  right  to  control  the  use  of  it,  it  being  his  property;  and  that, 
if  they  shall  be  aatisfled  the  letter  was  written  with  the  view  that  the  defendant 
shoald  read  it,  as  well  as  the  person  to  whom  it  was  directed,  the  defendant  is 
not  gaUty  of  a  crime  in  taking  the  letter  out  of  the  post-offlce,  and  opening  it. 
Although  the  letter  was  directed  to  Blum,  if  Myers  before  writing  it  requested 
the  defendant,  or  authorized  him,  to  take  the  letter  out  of  the  office  and  read  it, 
be  had  a  right  to  do  so,  and  the  defendant  is  guilty  of  no  violation  of  the  post- 
oiBce  law.  Parties  may  correspond  under  assumed  names,  without  any  viola- 
tion  of  law. 
The  jury  found  the  defendant  not  guilty. 

In  United  States  y.  Whitaker,*  the  charge  of  the  court  was  as  follows :  — 
This  is  an  indictment  against  the  defendant,  who  acted  as  assistant  post-mas- 
ter at  post-ofBce,  for  stealing  a  letter  from  the  maU  containing  ninety-three 

dollars.   The  letter  was  proved  to  have  been  mailed  at  Withamsyille,  the  money 
being  counted  and  handed  to  the  defendant  to  be  enclosed  in  a  letter  and 
directed  to  Stephen  Clark,  Cincinnati,  but  was  never  received,  as  proved  by 
Mr.  dark,  nor  did  it  appear  to  have  been  received  by  the  account  of  mails 
r^dYed  at  the  Cincinnati  post-office.    The  defendant  sometime  after  the 
deposit  of  the  money,  called  one  or  more  witnesses  to  notice  the  fact  that  he 
eadosed  the  money  in  the  letter,  sealed  it,  but  no  one  swears  to  the  fact  that  it 
lu  mailed,  but  such  were  their  impressions,  as  at  the  time  of  enclosing  the 
nffliey  he  was  putting  up  the  mail.    A  proposition  was  made  to  the  defendant, 
^  he  would  pay,  or  secure  the  payment  of  the  money  to  Mr.  Clark,  the  matter 
woQld  not  be  pT08ecute<f,  Vliich  the  defendant   refused.    The  persons  who 
Qsully  open  the  mail  in  the  Cincinnati  office  were  examined,  but  all  the  per- 
ms through  whose  hands  the  letters  passed  were  not  examined. 

In  the  defence  it  was  shown  that  the  letters  directed  to  Cincinnati,  on  the 
nme  route,  west  of  the  defendant's  office  had  miscarried,  and  also,  the  letters 
directed  to  the  Cincinnati  office  on  other  routes  had  never  been  received.  It 
«u  proposed  to  prove  that  the  assistant  post-master  at  Mount  Washington^ 
^  next  office  to  the  Witham  office,  on  the  same  route  to  Cincinnati,  was  sus- 
pected, and  that  at  one  time  be  had  been  charged  with  passing  counterfeit 
money.  But  the  court  overruled  the  testimony,  on  the  ground  that  the 
person  had  not  been  examined  as  a  witness,  and  that  his  general  character 
coold  not  be  assailed.  Some  ten  or  twelve  witnesses  were  then  called,  who 
inovedthe  good  character  of  the  defendant.  In  the  cross-examination  of  one 
ortwo  M  the  witnesses  to  the  good  character  of  the  defendant,  they  were  asked 
vhefher  the  defendant  had  not,  at  one  time,  been  cliarged  with  passing  coun- 
terfeit money.  This  was  not  objected  to  by  the  defendant,  and  was  explained  by 
>lttwhig  of  whom  he  had  received  the  bank-note,  as  good,  on  which  the  charge 
waefoonded.  This  circumstance,  it  was  proved,  had  not  in  the  least  affected 
the&ir  character  of  the  defendant  in  his  neighborhood. 

The  ooart  remarked  to  the  jury  tliat  the  exemplary  character  of  the  defendant 
ts  proved,  should  have  weight  in  their  deliberations.  That  before  the  letter 
reached  Ctnctnnati,  it  passed  through  the  office  at  Mount  Washington,  and  one 
or  two  other  offices  before  it  reached  Cincinnati,  and  at  that  office  it  passed 
^^mogi  the  hands  of  clerics,  and  there  were  others  who  had  access  to  it.  The 
^^c^isiMhuit admitted  the  letter  and  the  money  were  deposited  in  the  office,  to  be 
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forwarded  in  the  mail.    Upon  the  whole,  the  court  remarked,  unless  yon  come 
to  the  conclusion  that  the  defendant  is  guilty,  beyond  reasonable  doubt,  you 
will  acquit  him. 
The  Jury  found  the  defendant  not  guilty. 

§  886.  PoBt-Offlce  IjSwb — Prying  into  Ck>rre0pondenoe — Agent  Opening 
Prindpal'B  Letter. — The  statute  ^  punishing  any  person  who  *' shall  take  any 
letter  or  packet  *  *  *  out  of  a  post-offlce,  or  shall  open  any  letter  or  packet 
which  shall  have  been  in  a  post-offlce,  or  in  custody  of  a  mail  carrier,  before  it 
shall  be  delivered  to  the  person  to  whom  it  is  directed,  with  a  design  to  obstruct 
th^  correspondence,  to  pry  into  another^s  business  or  secrets;  or  shall  secrete, 
embezzle,  or  destroy  any  such  mail,  letter  or  packet,"  does  not  punish  the 
agent  to  receive  the  letter  from  the  offlce  fully  authorized  by  the  party  to  whom 
it  was  directed,  who  embezzles  such  letter  before  delivering  it  to  his  principal. 
In  United  StatesrY.  Sander^*  Wbllson,  J.,  charged  the'jury  as  follows:  '<  This  is 
an  issue  upon  a  plea  of  not  guilty  to  an  indictment  founded  upon  the  last  clause 
of  the  twenty-second  section  of  the  act  entitled  'An  act  to  reduce  into  one  the 
several  acts  establishing  and  regulating  the  Post-Office  Department,'  of  the  8d 
of  March,  1825.  By  this  clause  of  the  statute  it  is  provided,  <  if  any  person  shall 
take  any  letter  or  packet  not  containing  any  article  of  value  or  evidence  thereof 
out  of  a  post-offlce,  or  shall  open  any  letter  or  packet  which  shall  have  been  in  a 
post-offlce  or  in  custody  of  a  mail  carrier  before  it  shall  be  delivered  to  the  per- 
son to  whom  it  is  directed,  with  design  to  obstruct  the  correspondence,  to  pry 
into  another's  business  or  secrets,  or  shall  secrete,  embezzle,  or  destroy  any 
such  mail,  letter,  or  packet,  such  offender,  upon  coUvfction,'  etc. 

"  The  indictment  contains  two  counts.  The  first  charges  that  the  defendant, 
on  the  5th  day  of  May,  1855,  at  Vermilion,  etc.,  did  open  a  letter  which  had  been 
put  into  the  mail  at  Coldwater,  in  the  State  of  Michigan,  to  be  conveyed  by  post 
and  directed  to  Phoebe  Sturdevant,  Vermilion,  Ohio,  with  a  design  to  obstruct 
the  correspondence  and  to  pry  into  another's  secrets .  The  second  count  charges 
that  the  *  defendant,  at  Vermilion,  in  the  district  aforesaid,  on  the  5th  day  of 
May,  1855,  did  secrete  and  embezzle  a  certain  letter  which  had  before  beeu  in 
the  post-offlce  at  Vermilion,  in  said  district,  before  it  had  been  delivered  to  the 
person  to  whom  it  was  addressed  and  directed,  and  which  letter  was  then  and 
there  directed  to  Phoebe  Sturdevant,  at  said  Vermilion,  and  which  said  letter 
had,  before  that  time,  been  put  into  the  mail  of  the  United  States  at  Coldwater, 
in  the  State  of  Michigan,  and  was  intended  to  be  conveyed  by  post  to  Vermilion 
aforesaid,  and  which  said  letter  bad  before  that  been  conveyed  by  mail,  and  was 
deposited  in  said  post-offlce  at  Vermilion,  and  had  not,  before  the  same  was  so 
secreted  and  embezzled  by  said  defendant,  been  delivered  to  said  Phoebe  Stur- 
devant.' 

'*At  the  commencement  of  the  trial  of  the  cause  the  defendant's  counsel  made 
a  motion  to  quash  the  second  count  of  the  indictment  for  duplicity.  The  court 
overruled  the  motion,  with  an  intimation  to  counsel,  however,  that  if  the  court, 
on  reflection,  should  deem  the  ruling  wrong,  they  would  direct  the  jury  to  ex- 
clude the  testimony,  as  impertinent  to  the  second  count  of  the  indictment.  We 
are  satisfied  ttiat  the  second  count  is  not  defective  for  duplicity.  When  a  stat- 
ute makes  two  or  more  distinct  acts,  connected  with  the  same  transaction,  in- 
dictable, each  one  of  which  may  be  considered  as  representing  a  stage  in  the 
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Mune  ofleii0e»  It  has  been  repeatedly  held  that  they  may  be  coupled  in  one  connt. 
Thus,  setting  np  a  gaming  table,  and  inducing  others  to  bet  upon  it,  may  con- 
stitute distinct  offenses;  for  either,  unconnected  with  the  other,  an  indictment 
will  lie.  Yet,  when  both  are  perpetrated  by  the  same  person  at  the  same  time, 
they  constitute  but  one  offense,  for  wliich  one  count  is  sufficient,  and  for  which 
but  one  penalty  can  be  inflicted. 

**  In  describing  an  offense  under  this  statute  no  technical  words  are  necessary. 
In  the  case  of  United  State9  y.  Mills,^  the  court  say:  <The  general  rule  is  that 
in  hidictments  for  misdemeanors  created  by  statute,  it  is  sufficient  to  charge  the 
ofiense  in  the  words  of  the  statute.  There  is  not  tliat  technical  nicety  required 
as  to  form  which  seems  to  have  been  adopted  and  sanctioned  by  long  practice 
in  cases  of  felony.'  In  the  ease  of  Mills  the  indictment  was  substantially,  in 
form,  like  the  second  connt  of  this;  both  charge  the  secreting *and  embezzling 
in  one  connt,  and  both  are  founded  on  the  same  section  of  the  post-office  law. 
The  same  ruling  has  been  adopted  by  this  court  in  the  case  of  United  States  v. 
Lancaster  * 

"But  a  more  serions  and  grave  question  is  raised  by  defendant's  counsel  in 
requesting  the  court  to  charge  the  jury  <that  if  they  should  find  the  letter  in 
question  had  been  delivered  by  the  postmaster  at  Vermilion  to  tbe  defendant, 
who  was  at  the  time  a  fully  authorized  agent  of  Phoebe  Sturdevant,  to  receive 
it,  that  any  embezzlement  by  him  thereafter,  and  before  delivery  to  her,  does 
not  constitute  an  ofiense  nnder  the  statute.'  It  is  claimed  by  counsel  that  a 
delivery  to  an  authorized  agent  is  a  delivery  to  the  principal,  and  that  when 
this  is  done,  the  functions  of  the  post-office  department  and  the  powers  of  the 
fiederal  government  are  at  an  end  in  the  premises. 

**We  believe  this  position  of  counsel  to  be  well  taken.  It  is  a  familiar  prin- 
ciple of  law  that  an  act  done  by  an  authorized  agent,  within  the  scope  of  his 
tathortty,  is  an  act  of  the  principal :  <  QuifacU  per  alium  facU  per  ae.'  Hence 
it  is  that  the  delivery  of  goods  by  a  third  person  to  an  agent,  and  his  acceptance 
of  them  for  his  principal,  is,  in  contemplation  of  law,  a  delivery  to  and  accept- 
ance by  the  principal.  So,  payment  made  by  a  third  person  to  the  agent  in  the 
course  of  his  employment  is  payment  to  the  principal,  and  whether  actually 
paid  to  the  principal  or  not  by  the  agent,  it  is  conclusive  on  him. 

"A  letter,  packet,  or  other  thing  valuable,  having  been  committed  to  the 
po8tK>fflce  department  for  carriage  and  delivery,  if  once  parted  with  by  the 
post-master  to  a  person  authorized  to  receive  it,  from  that  moment  ceases  alike 
to  be  nnder  the  control  of  the  department  and  the  power  and  authority  of  the 
general  government.  The  sanction,  by  the  Federal  courts,  of  the  contrary 
doctrine  would  be  dangerous  in  its  tendency  and  subversive  of  reserved  State 
authority.  No  power  is  given  to  Congress  to  legislate  upon  the  subject,  except 
what  is  incident  to  and  necessary  to  carry  out  the  grant  contained  in  the  eighth 
section  of  the  first  article  of  the  Constitution.  The  grant  is  simply  <  that  Con- 
gress shall  have  power  to  establish  post-offices  and  post-roads ; '  and  while  we 
would  not  adopt  the  limited  and  narrow  construction  given  to  this  grant  by 
President  Monroe,  in  his  special  message  to  Congress  of  4th  May,  1822,  yet  we 
would  not  extend  implied  powers  further  than  what  is  necessary  to  carry  out, 
with  safety  to  the  public,  the  legitimate  operations  of  the  post-office  establish- 
ment.   When  the  functions  of  the  department  are  exhausted  by  the  proper 
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delivery  of  mall  matter  (once  placed  in  its  charge),  snch  mail  matter  is  then 
beyond  the  reach  and  authority  of  any  legislation  of  Congress. 

"It  is  for  the  jnry  to  determine  from  the  testimony  whether  the  defendant 
was  the  authorized  agent  of  Phoebe  Stnrdevant  to  take  this  letter  from  the 
post-offlce  at  Vermilion.  If  he  so  received  it,  without  any  criminal  porpose  tt 
the  time,  you  will  have  done  with  the  case  by  returning  a  verdict  of  not  guilty. 
But,  on  the  contrary,  if  you  are  satisfied  from  the  testimony,  beyond  a  reason- 
able doubt,  that  the  defendant,  at  the  time  he  obtained  the  letter  from  the 
post-offlce,  did  it  with  the  criminal  intent  of  opening  it  for  the  purpose  of  pry- 
ing into  another's  business  or  secrets,  then,  although  he  may  have  had  the 
previous  consent  of  Phoobe  Stnrdevant  to  bring  her  letters  from  the  post-oiBoe, 
you  will  be  required,  nevertheless,  to  examine  the  evidence  as  to  the  offense 
charged  in  the  £S*st  count  of  the  indictment;  for  in  that  case  the  offense  had  its 
inception  at  the  time  of  his  taking  the  letter  from  the  office,  as  that  act  was  in 
itself  a  larceny. 

«  We  do  not  intend  to  recapitulate  the  testimony  or  comment  upon  it.  We 
will  say,  however,  that  there  is  in  this  country  a  growing  unwillingness  to  rest 
convictions  on  confessions  alone.  Yet  it  is  hardly  to  be  supposed  that  a  man 
who  is  innocent  will  make  statements  to  different  persons  and  perform  acts  at 
different  times,  which,  taken  together,  go  directly  to  prove  an  alleged  commis- 
sion of  a  crime.  When  it  is  a  question  of  intention  of  the  accused  for  an 
alleged  violation  of  law,  the  jury  in  no  case  can  have  furnished  them,  by  the 
prosecution,  positive  proof;  when  the  intent  is  material,  however,  it  must  be 
shown  by  the  government;  and  this  is  done  by  proving  overt  acts  of  the 
defendant  from  which  the  intention  can  be  implied,  as  every  man  is  sni^osed 
to  intend  the  necessary  consequences  of  his  own  acts. 

« Take  the  case,  gentlemen,  and  under  the  rules  of  law,  as  given  to  you  by 
the  court,  return  a  verdict  according  to  the  evidence.'* 

The  Jury  fdUed  to  agree, 

§  88/.  Baying  or  Beoeivlnflr  Warrant  Stolen  from  BCall  —  Proof  Neoes- 

aary.  —  In  order  to  convict  a  person  on  a  charge  of  buying  or  receiving  a  Itnd 
warrant,  knowing  that  It  had  been  stolen  from  the  mall,  contrary  to  the  forty- 
fifth  section  of  the  post-offlce  act  of  1825,  punishing  any  person  who  shall  "  buy, 
receive  or  conceal,  or  aid  in  buying  or  in  concealing,  any  article  mentioned  in 
the  twenty-first  section  of  this  act,  knowing  the  same  to  have  been  stolen  or 
embezzled  from  the  mail  of  the  United  States,  or  out  of  any  post-oiBce,"  it  must 
be  proved  that  the  land  warrant  was  stolen  from  the  mail  by  the  person  by  whom 
It  was  alleged  to  have  been  stolen,  and  that  the  defendant  received  it  knowing 
it  to  have  been  so  stolen.^ 

§  88^.  Bmbezzlincr   Letter  with  Valuable  Ck>ntentB  —  Statate  Oon- 

stroed.  —  Section  279  of  the  act  approved  June  8,  1872, — which  act  was  a 
revision, — has  been  described  verbaUm  in  the  Revised  Statutes,'  until  the 
latter  and  concluding  part  of  the  section  Is  reached;  there  the  words  '< every 
such  person  shall,  on  conviction  thereof,  for  every  such  offense,"  have 
been  omitted,  and  as  the  section  now  reads  no  penalty  is  prescribed  for  any 
offense  under  that  section,  save  for  stealing  the  valuable  contents  of  a  letter  by 
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in  empl<7e  in  the  postal  seirice.  The  Beotlon  can  not  be  made  to  cover  the 
offense  of  embezzling  a  letter  with  yalnable  contents.^ 

{  88A. SteaUne  Ckmtenta  of  Xiotter— Moat  be-ln  Handa  of  Poat-oiffloa 

Departmant.  —  It  la  not  an  offense  pnnlwhahle  by  the  United  States  for  a  post- 
offlce  official  to  steal  the  contents  of  a  letter,  nnless  the  letter  came  into  the 
Unds  of  the  post-office  department  for  transportation  and  delivery.' 

i  83i.  Fdet-Oflloe  Lawa  —  BaiMlIng  Letter  hf  One  to  Wbom  it  la  not 
Addressed  —  Aathority .  —  In  United  States  y.  Tanner^*  where  the  defendant 
was  indicted  for  taking  from  the  post-office  and  reading  a  letter  directed  to 
another,  the  jnry  were  instructed  that  the  writer  of  the  letter  had  a  right  to 
control  the  nse  of  it,  and  if  the  letter  was  written  with  a  view  that  the  defend- 
ant should  read  it,  as  well  as  the  person  to  whom  it  was  directed,  the  defendant 
was  not  guilty;  and  although  the  letter  was  directed  to  another,  yet  if  the  writer, 
before  writing  it,  requested  the  defendant  or  authorized  him  to  take  the  letter 
OQt  of  the  office  and  read  it,  the  defendant  was  not  guilty  of  any  violation  of 
the  post-office  law  in  so  doing. 

{  88j. Liettera  to  be  DeUwered  where  Poeted.  —  Section  21  of  the  post- 

offiee  law  of  1825,  which  makes  it  criminal  for  any  person  employed  in  any 
of  the  departnaents  of  the  post-office  establishment  to  open  any  letters  <' with 
wUch  he  shall  be  intrusted,  or  which  sliall  have  come  into  his  possession,  and 
wblch  are  Intended  to  be  conveyed  by  post,'*  does  not  apply  to  letters  to  be 
dflttrered  at  the  same  place  where  they  are  lodged  in  the  post-office.* 

{  88t.  — *  Brrand  Boy  Opening  Lettera. — An  errand  boy,  whose  duty  it 
was  to  take  from  the  post-office  all  letters  arriving  by  mail  to  the  address  of  his 
employers,  was  indicted  under  section  22  of  the  act  of  March  8, 1825,  for  embez> 
lUng  letters  so  received,  and  for  opening  such  letters.  It  was  held  that  he  was 
not  liable  under  said  section. > 

{  882.  Foetal  Lawa — Lettera  Oonoeming  Lotteriea — When  a  Letter  la 
** Sent."  — In  United  States  v.  Z>atfpMn,*it  was  held  that  the  «  sending"  of 
letters  and  circulars  conoemiog  lotteries,  denounced  in  section  8894  of  the 
Berised  Statutes,  means  the  knowingly  forwarding  or  causing  to  be  forwarded 
dirongh  the  mail,  as  matter  to  be  conveyed  by  mail,  i.e.f  as  mail  matter,  after 
the  prohibited  article  has  been  deposited  in  the  mail|  and  does  not  include  the 
naked  sending  towards  or  to  the  post-office. 

BiLUNQs,  J.  The  informations  in  the  four  cases  are  identical,  each  contain- 
ioff  three  counts,  charging  a  violation  of  section  8894  of  the  Revised  Statutes. 
Tbe  offense  charged  in  each  count  is  the  sending,  with  more  or  less  particular- 
ity of  circumstance,  a  circular  concerning  •  a  lottery.  The  sending  in  each 
coont  is  charged  as  follows:  In  the  first  count,  simply  that  the  defendant 
''  onlawfuUy  and  knowingly  did  send  to  the  post-office,  at  tbe  said  city  of  New 
Oileans,  to  be  conveyed  by  the  mail;*'  and  in  the  second  and  third  counts  that 
<fefendant  did  unlawfully  and  '<  knowingly  send  by  another  person  to  the  post- 
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office  In  said  city,  to  be  conveyed  by  and  in  the  mail,  which  saidcircolu  letten 
at  the  time  the  same  were  so  as  aforesaid  by  the  said  M.  A.  Baaphln,  sent  to 
and  were  deposited  in  the  post-office  at  said  city  of  New  Orleans."  Th£ 
offense  charged  in  each  of  the  counts  is  either  a  naked  sending  to  the  post- 
office  by  another  with  the  proscribed  intent  or  sending  to  the  post-office  with 
the  same  intent  and  a  subsequent  deposit  in  the  post-office,  but  with  no 
averment  that  the  deposit  was  otherwise  by  the  procurement  of  the  defendint 
Section  8894  is  as  follows :  <<  No  letter  or  circular  concerning  lotteries  shall  be 
carried  in  the  maU.  Any  person  who  shall  knowingly  deposit  or  send  anything 
to  be  conveyed  by  mail  in  violation  of  this  section  shall  be  punishable,"  etc. 

The  validity  of  the  information  turns  upon  the  meaning  of  the  word  "  send;^* 
or,  rather,  whether  the  transmission  which  the  statute  visits  with  the  penalty 
is  before  or  after  the  depositing.  If  either  reading  is  adopted  there  is  a  neces- 
sity of  supplying  an  ellipsis,  for  when  the  word  "  send  "  is  used  in  oonnectioo 
with  the  malls,  the  sending  may  either  be  "  towards "  or  <*  to  '*  signifying 
«  into  "  or  "in"  the  mails.  If  the  meaning  is  that  the  sending  precedes  the 
deposit,  it  would  follow  —  indeed  it  was  so  admitted  in  theai^^ment — that 
sending  outside  of  the  mall,  the  intent  being  that  the  thing  should  ultimately 
be  conveyed  by  mail,  was  an  offense  whether  it  reached  the  mail  or  not.  There 
may  be  constitutional  authority  vested  in  Congress,  under  the  grant  "to  estab- 
lish post-offices  "  and  post  roads,  to  create  such  an  offense,  though  with  refer- 
ence to  the  force  of  a  postal  criminal  statute,  extending  after  letters  had  left 
the  actual  possession  of  the  postal  officers,  in  United  States  v.  Parsons,  Judge 
Betts  says:  "Legislation  of  such  scope  and  extent  would  clearly  not  be  in 
furtherance  of  the  functions  and  duties  of  the  Post-Office  Department."  And 
again  :^  "  After  the  voluntary  termination  of  the  custody  of  a  letter  by  the  post- 
office  or  its  agents  the  rights  of  the  proprietor  are  under  the  protection  of  the 
local  law  and  not  that  of  the  United  States."  And  it  is'difficult  to  see  any  differ- 
ence in  the  dominion  of  the  postal  laws  over  a  letter  before  thatcnstody  has 
commenced  and  after  it  is  ended. 

The  debates  in  the  United  States  Senate  in  the  years  1885  and  1886,  upon 
the  bill  to  prevent  incendiary  publications  from  being  transmitted  in  the  mails, 
which  were  participated  in  by  Mr.  Calhoun,  Mr.  Webster,  Mr.  Clayton,  Mr. 
Buchanan,  and  to  which  Mr.  Davis,  of  Massachusetts,  so  essentially  con- 
tributed, and  the  bill  itself,  are  most  instructive  as  to  the  real  nature  and 
proper  definition  of  the  term  "post-office,"  as  used  in  the  Constitution,  and 
the  extent  of  the  power  given  to  Congress  over  the  subject.  While  there  was 
great  conflict  of  views  as  to  the  degree  to  which  the  other  constitutional  guar- 
anties and  exemptions  qualified  the  right  of  government  seizure  and  inspection 
of  papers,  it  does  not  appear  that  any  of  the  Senators  claimed  that  the  power 
could  be  exercised  to  any  degree  outside  of  the  physical  limits  set  up  in  the  bill 
itself,  viz.,  upon  mail  matter  while  being  received,  transmitted,  or  delivered  by 
the  postmasters  and  mail  carriers.*  I  do  not  make  this  reference  to  show  that 
the  law  would  necessarily  be  unconstitutional,  even  if  it  had  the  construction 
that  the  legislation  means  a  sending  which  would  leave  the  act  unconnected 
with  the  mails,  but  as  bearing  upon  the  question  of  the  intention  of  Congress 
in  the  use  of  this  word;  for  had  it  here  created  and  punished  such  an  offense, 
it  would  be  one  of  the  few  instances,  if  not  the  only  instance,  in  which  Gon- 

1  2  filatchf .  107.  s  See  Congressional  Debates  (Gale  St  Sea- 
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gresfl  has  attempted  to  regulate  the  tranamiflsioiiof  mail  matter  on  account  of 
what  la  written  or  printed,  except  while  in  or  wliile  physically  connected  with 
the  custody  of  the  postal  oi&cers,  i.e.,  except  while  physically  in  or  being  de- 
posited or  being  delivered. 

True,  the  informations  have  been  framed  as  if  tills  part  of  the  statute  had 
made  the  offense  to  be  "  to  send  for  deposit,  followed  by  a  depositing;  "  but 
tills  form  of  declaring  can  not  cliange  the  statute.    If  it  should  be  held  by 
the  courts  that  the  '*  sending  "  intended  by  the  statute  preceded  or  might  pre- 
cede any  deposit  in  the  mail,  it  would  leave  an  attempted  but  unaccomplished 
sendlni; — <.«.,  a  sending  ''towards"  or  <<  to,"  in  the  sense  of  "towards,"  the 
mail  with  the  intent  to  have  a  conveyance  by  the  mail — as  unmistakable  an 
offense  as  sending  into  the  mail.    But  I  think  the  meaning  of  tUs  enactment  is 
that  the  sending  should  follow  the  deposit,  and  should  be  *<  through  "  or  "  in  " 
the  mail.    It  makes  the  essential  ingredients  of  the  sending  to  be  three:  (1) 
knowledge  of  the  character  of  the  circular;  {2)  a  causing  to  move  forward  as 
matter  to  be  conveyed  by  mail;  and  (8)  a  violation  of  this  section.    Circulars 
oonceming  lotteries,  so  far  as  Federal  law  is  concerned,  may  be  lawfully  sent 
anywhere,  from  any  point  to  any  point,  with  any  intent,  provided  It  be  not  in 
violation  of  this  section.    "  In  violation  of  this  section  "  means  in  violation  of 
the  general  and  sole  prohibition  upon  which  it  all  rests,  and  in  aid  of  which  its 
penftlties  were  established.    That  general  prohibition  is,  **  siiall  not  be  carried 
ia  the  mail."    No  sending  could  conflict  with  this  prohibition  which  was  not 
eiected  in  the  maH. 

It  has  been  urged  that  these  words,  "  in  violation  of  this  section,"  qualify 
Qoly  the  word  "anything,  "  and  were  intended  merely  to  indicate  the  thing 
prohibited;  i.e.,  circulars  concerning  lotteries,  etc.  But  merely  dealing 
with  the  prohibited  thing  is  not  the  act  constituted  a  crime.  It  is  deal- 
hig  with  the  proliibited  thing  in  the  prohibited. manner.  The  prohibited 
thing  mu9t  be  sent.  It  can  never  be  questioned  that  sending,  to  be  made  an 
act  cognizable  by  criminal  laws,  must  be  bounded  by  words  which  define  it, 
not  alone  in  intent,  but  which  characterize  It  as  necessarily  involving  motion, 
niere  could  then  be  no  definite  or  punishable  sending  unless  it  be  in  violation 
of  tliis  section;  that  is,  the  thing  sent  must  be  carried  or  sent  in  the  mail. 

In  the  case  of  PatMna  v.  United  States,^  the  court  had  to  determine  the  effect 
of  just  this  qualification  upon  the  meaning  of  a  penal  clause.  The  thing  pro- 
hibited was  the  putting  on  board  of  goods  from  one  vessel  to  another.  The 
qnaliflcation  was  **  contrary  to  the  provisions  of  this  act,  or  of  the  act  to  which 
this  act  is  a  supplement."    The  court  say :  * 

*'  Most  apparently,  then,  both  the  letter  and  spirit  of  the  law  must  be  disre- 
garded, or  it  must  be  admitted  that  the  putting  on  board  that  is  rendered  cul- 
pable must  be  such  a  putting  on  board  as  Is  *  contrary  to  the  provisions '  of  the 
wlginal  or  supplementary  act." 

Though  the  prohibited  thing  had  been  confessedly  done,  since  it  had  not 
been  done  contrary  to  the  provisions  of  the  act,  the  thing  was  held  not  to  be 
witliin  the  statute.  The  rule  which  should  govern  courts  in  determining  in 
SQch  case  the  limit  of  the  act  declared  punishable  is  thus  stated  by  Chief  Jus- 
tice Marshall: » 

**  But  should  the  court  conjecture  that  some  other  act  not  expressly  forbid- 
den, and  which  is  in  itself  the  mere  exercise  of  tliat  power  over  property  which 
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all  men  possess,  might  also  be  a  preliminary  step  to  a  violation  of  the  law,  and 
ongbt,  therefore,  to  be  punished  for  the  purpose  of  effecting  the  leglslatiTe  In- 
tention, it  would  certainly  transcend  its  own  duties  and  powers,  and  would 
create  a  rule,  instead  of  applying  one  already  made.  It  is  the  province  of  the 
Legislature  to  declare  in  explicit  terms  how  far  the  citizen  shall  be  restrained 
in  the  exercise  of  that  power  over  property  which  ownership  gives;  and 
it  Is  the  province  of  the  court  to  apply  the  rule  to  the  case  thus  explicitly  de- 
scribed,— not  to  some  other  case  which  judges  may  conjecture  to  be  equally 
dangerous." 

It  is  to  be  observed  that  throughout  the  title,  <<The  Postal  Bervioe,^*  the 
verb,  <*  send,"  and  its  past  participle,  "  sent,"  have  an  established  meaning, 
and  uniformly  signify  forwarded  in  the  mail  through  the  officers  of  the  govern- 
ment.i  Whereas  the  intentional  procurement  of  the  conveying  of  a  letter 
into  the  mail  is  described  as  causing  to  be  deposited.'  Those  who  revised 
the  statutes  bad,  therefore,  this  last  form  of  expression,  which  they  had  used 
in  the  preceding  section,  and  which  they  could  have  used  in  connection  with 
the  word  '<  attempted,"  instead  of  the  word  '<send,"  liad  they  intended  to  in- 
clude the  act  set  forth. 

The  meaning  of  the  section  under  consideration  is  equally  evident  If  we 
consult  the  statute  from  which  it  is  derived  in  the  Revision.  It  was  compiled 
from  the  act  to  revise,  consolidate,  and  amend  the  statutes  relating  to  the 
Post-office  Department,*  which  provides  that  *<  it  shall  not  be  lawful  to  convey 
by  mail,  nor  to  deposit  to  be  sent  by  mail,  any  letters,"  etc.,  and  tliat  **  a  pen- 
alty is  hereby  imposed  of,  etc.,  upon  conviction  in  any  Federal  court  of  the  vio- 
lation of  this  section."  The  meaning  of  this  original  statute  could  hardly  be 
more  fully  expressed,  or  be  freer  from  ambiguity.  It  creates  two  offenses,— 
« the  conveying  by  mail "  and  '<  the  depositing  in  a  post-office  to  be  sent  by 
mail."  Neither  of  these-  offenses  could  include  the  sending  towards  or  to 
the  mail.  The  sending  is  the  conveying  by  mail,  and  that  alone.  The  whole 
structure  and  the  parts  in  detail  of  section  8894  show  that  this  section  149  of 
the  act  of  1872  was  the  portion  of  the  law  which  was  therein  brought  into  the 
Revision  or  Compilation.  In  the  matter  of  construction  of  a  revised  statute 
the  authority  of  the  original  statute  is  unquestioned. 

In  Dominick  v.  Michaelf^  the  court  say:  — 

"  For  nearly  half  a  century  it  has  been  a  cardinal  and  controlling  maxim 
that  in  the  construction  of  a  revised  act  a  mere  change  in  the  language  shall 
not  be  regarded  '  as  evidence  of  an  intention  to  vary  the  cpnstructioni  unless 
the  change  is  such  as  to  render  that  intention  manifest  and  certain.'  *  In  this 
last  case  Chancellor  Kent  assents  to  the  doctrine  '  that  when  law  antecedentally 
to  the  revision  was  settled  by  clear  expression,  the  mere  change  of  phraseology 
shall  not  be  deemed  a  change  of  the  law  unless  the  phraseology  evidently  pur- 
ports an  intention  in  the  Legislature  to  worlc  a  change,*  and  that '  if  any  doubts 
are  entertained  the  court  is  authorized  to  look  at  the  law  as  it  was  before  the 
revision.' " 

The  original  act  declared  that  <<  to  convey  by  mail,"  and  "to  deposit  in,  to 
be  sent  by  mail,"  were  prohibited,  and  that  the  crime  should  consist  in  '*  the 

i^ee  Bev.  Stats.,  seca.  8851,  8909,  3912,  «  A  Sandf.  409. 

,  8937,  and  3993.  *  See,  also,  Taylor  v.  Delancy,  2  Cainea 

s  See  sees.  8887  and  3893.  Gas.  151,  and  Chancellor  Kent,  in  Uoodeli  v. 
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violation  of  this  section."  The  revised  act  declared  that  the  specified  articles 
"should  not  be  carried  in  the  mail,'*  and  that  the  crime  should  consist  "in 
depositing  or  sending  them,"  as  matter  <<  to  be  conveyed  by  mail,"  *^  in  viola- 
tion of  this  section."  Is  it  not  manifest  that  while  there  is  a  change  in  the 
order  of  words,  and,  in  one  or  two  instances,  the  substitntion  of  one  word  for 
another,  and  a  change  in  the  dependence  of  sentences,  that  there  is  not  such 
"change  in  the  language  "  as  shoold  be  '<  regarded  as  evidence  of  intention  to 
vary  the  statute?  " 

Both  the  original  and  revised  statutes  include  letters  and  circulars.  A 
sealed  circular  is,  for  all  purposes  affecting  the  postal  offices,  a  letter.  But 
chenlars  were  for  the  most  part  unsealed,  and  their  character  could,  therefore, 
be  ascertained.  The  much  lower  postage  made  their  use  much  mqre  frequent 
for  parposes  of  advertisement,  as  distinguished  from  correspondence,  and 
therefore  they  stood  as  the  chief  means  of  scattering  alluring  notices.  Th^ 
prohibition  against  carrying  or  forwarding  would  have  little  application  to  let- 
ters, but,  enforced  by  vigliant  post-offices,  would  have  great  efficacy  wit&  refer- 
ence to  circulars,  which  would  probably  be  the  great  means  for  diifuslng  the 
taiformation  sought  to  be  suppressed.  The  importance  of  the  prohibition 
agahist  '<  carrying  "  would,  therefore,  be  manifest  to  all  who  were  legislating 
tosecare  the  object  of  excluding  from  the  mails  circulars  belonging  to  the  spec- 
ified class. 

It  most  not  be  forgotton  that  the  exclusion  of  this  class  of  matter  from  the 
oaU  first  appeared  in  the  form  of  a  postal  regulation,  unattended  by  any  impo- 
iltion  or  penalty,^  that,  subsequently,  Congress  emphasized  this  regulation  by 
ponishii^  those  who  deposited  and  those  who  conveyed,' that  no  good  reason 
can  be  assigned  why  the  punishment  of  those  who  convey  circulars  of  the  pro- 
hibited class  should  be  withdrawn;  that,  on  the  other  hand,  a  wide  void  would 
be  made  in  tbe  system  of  legislation  on  this  subject  unless  such  punishment  be 
maintained ;  and  that  it  has  been  altogether  withdrawn  from  the  statute  in  the 
revision,  unless  the  word  "sending"  means  after  the  depositing  has  beeik. 
Affected,  and  through  the  officers  who  have  custody  of  the  mail. 

There  are  difficulties  and  doubtless  omissions  of  preventive  measures  if  we- 
adopt  any  of  the  proposed  constructions ;  but,  considering  the  greater  difficul- 
ties which  any  other  construction  opposes,  I  am  of  the  opinion  that  the  proper 
condoslon  is  that  by  the  section  8894  the  Congress  meant  to  re-enact  the  then: 
existing  law  upon  the  subject,  at  least  without  any  omission  of  the  chief  means 
of  enforcing  the  entire  prohibition,  and  that  the  sending  denounced  and  pun- 
ished is  knowingly  forwarding  or  causing  to  be  forwarded  through  the  mail, 
as  matter  to  be  conyeyed  by  mail,  i.e.,  as  mail  matter,  after  the  prohibited  ar- 
ticle has  been  deposited  in  the  mail,  and  could  not  include  the  naked  sending  to 
the  post-office,  which  is  alone  charged  in  the  informations. 

Let  there  be  judgment  sustaining  the  demurrers. 

2  83m.  PostalliSWB— Mailing  Indeoent  Matter— Sealed  Letter. —A  sealed 
letter  addressed  and  mailed  is  not  within  the  phrase  "  other  publications  of  an 
bdecent character"  in  the  United  States  statute.* 

§  88fi. Mailing  Obscene  Letter — Letters  to  Person  Addressed  alone — 

Indeoent  Matter  not  Exposed. — In  27.  /9.  v.  Williams^*  the  defendant  was  arrested 

1  Aet.  of  1868,  IB  Stats.,  p.  196,  aec  18.  *  U.  8.  v.  LoftU,  18  Fed.  Bep.  SH  (188S). 
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upon  the  complaint  of  Anthony  Comstock,  agent  of  the  Society  for  the  Snppres- 
slon  of  Vice,  upon  the  charge  of  sending;  an  obscene  letter  throagh  the  mail. 
An  examination  took  place  before  United  States  Commissioner  J.  J.  Allen,  for 
the  pnrpose  of  determining  whether  there  was  snfflclent  canse  to  send  the  rnoo 
to  the  grand  jnry. 

Allen,  Commissioner.  The  defendant  is  charged  with  having  violated  the 
provisions  of  section  8898,^  as  amended  by  section  1,  act  of  July  12,  1876. 
The  portion  of  the  statute  to  which  the  charge  relates  is  as  follows:  "  Every 
obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  writing,  print,  or 
other  publication  of  indecent  character,  *  *  *  and  every  letter  upon  tlie 
envelope  of  which,  or  postal  card  upon  which,  indecent,  lewd,  obscene  *  •  « 
terms  or  language  may  be  written  or  printed,  are  hereby  declared  to  be  non- 
mailable matter.  *  *  *  And  any  person  who  shall,  knowingly,  deposit,  or 
cause  to  be  deposited,  for  mailing  or  delivery,  anything  declared  by  this  section 
to  be  non-mailable  matter,    *    *    *    shall  be  deemed  guilty,'*  etc. 

The  particular  act  complained  of  is  the  depositing  in  the  mail  of  Greenpolnt 
Station,  Brooklyn,  on  or  about  September  28, 1879,  an  obsceoe  and  indecent 
letter,  inclosed  in  an  envelope,  addressed  to  Mr.  George  Rowland,  of  Green-* 
point. 

Several  questions  are  involved  in  this  case :  Is  the  letter  referred  to  obaoene 
or  indecent?  Is  it  such  an  one  as  is  embraced  by  the  statute  ?  Was  it  deposited 
in  the  mail?  And  is  the  evidence  such  as  to  justify  the  belief  that  the  defend- 
ant violated  the  statute  as  aUeged?  The  letter  is  evidently  obscene  and  inde- 
cent. Obscene  matter  is  that  which  tends  to  deprave  and  corrupt  the  moi&lB  of 
those  whose  minds  are  open  to  such  influences.  This  is  the  test  given  by  Chief 
Justice  Cockburn  in  Segina  v.  JSiddifiy*  and  adopted  in  later  cases.^  In  the 
case  of  Heywoodf^  an  obscene  writing  was  defined  as  one  offensive  to  decency, 
indelicate,  impure,  and  an  indecent  one,  atf  one  unbecoming,  immodest,  unfit  to 
be  seen.  Applying  these  tests,  it  is  manifest  that  the  letter  in  question  is  both 
obscene  and  indecent. 

The  proof  of  deposit  in  the  mail  consists  of  the  postmark  upon  the  enveiope» 
and  the  testimony  of  the  post-ofllce  officials.  Both  the  English  and  American 
courts  have  held  that  postmarks  afford  presumptive  proof  of  deposit  in  the 
mail,  and,  although  some  effort  has  been  made  to  show  that  these  postmarks 
might  have  been  affixed  otherwise  than  by  the  postal  officials,  there  issoffldent 
evidence  that  the  letter  was  deposited  in  the  mail  as  charged. 

The  question  next  to  be  considered  is  whether  the  letter  referred  to  is  shown 
by  the  evidence  to  be  within  the  scope  of  the  law.  The  offense  charged  is  statu- 
tory, and  the  determination  of  this  question  depends  upon  the  construction  to 
be  given  to  the  statute  upon  which  the  charge  is  based.  I  find  no  reported 
case  in  which  this  precise  question  has  been  discussed  and  decided,  and  it  will 
be  necessary,  therefore,  to  refer  to  the  series  of  legislation  upon  the  subject. 
The  act  of  March  8,  1865,*  provided  that  <<no  obscene  book,  pamphlet, 
picture,  print,  or  other  publication  of  a  vulgar  and  indecent  character  '*  should 
be  admitted  into  the  mails,  and  punished  their  deposit  therein.  The  act  of 
June  8, 1872,^  added  to  the  prohibited  matter  "  any  letter  upon  the  envelope  of 
which,  or  postal  card  upon  which,  scurrilous  epithets  may  have  been  written  or 

• 

1  U.  8.  Rev.  State.  *  Mass. 

S  19  U.  8.  Btats.  90.  •  seo.  16. 

8L.IL8Q.B.860.  '800.148. 
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printed,"  and  prescribed  a  penalty  for  deposit  of  any  <<  such  obscene  publica- 
tions." Then  followed  the  acta  of  March  8, 1878,  and  July  12, 1876,  which  will 
be  referred  to  hereafter. 

It  is  evident  that  no  statute  prior  to  1878,  declared  an  obscene  private  letter 
contraband.  Such  a  letter  is  not  a  **book,"  <<  pamphlet,"  <<  picture,"  or 
"  print,"  and  is  not  covered  by  the  words  "  other  publication,"  because  they 
refer  only  to  the  classes  specifically  named. 

In  the  case  of  Woodhtdl,^  Judge  Blatchford  held  that  as  the  word  <^  news- 
paper "  was  not  mentioned  in  the  act  of  1872,  it  was  not  included  within  the 
words  ** other  publications; "  that  the  statute  being  penal,  must  be  strictly  con- 
strued, and  it  meant  that,  with  other  publications  of  the  same  character,  books, 
pampbletA,  and  prints  were  included.  In  the  act  of  1876  the  language  is  **  ob- 
scene book,  paper,  writing,  print,  or  other  publication,"  which  means,  accord- 
ing; to  the  rule  of  construction  laid  down  in  the  Wbodhull  CasCf  that  amoug  the 
publications  prohibited  were  obscene  books,  writings  and  prints.  It  would 
seem,  therefore,  that  Congress  intended  the  statute  to  embrace  only  such  writ- 
tugs  as  are  *<  publications  "  within  the  meaning  of  he  law. 

A** publication"  is  defined  in  the  dictionaries  as  a  book  or  writing  pub- 
lished, especially  one  offered  for  sale  or  to  public  notice ;  and  to  publish  is  de- 
fined to  issue,  to  make  known  what  before  was  private,  to  put  into  circulation. 
WritingB  are  either  printed  matter  or  manuscript.    The  idea  of  publicity,  of 
drcolation,  of  Intended  distribution,  seems  to  be  inseparable  from  the  term 
*'pablication."    That  only  such  papers  and  writings  as  partake  of  this  charac- 
ter were  intended  to  be  declared  contraband,  seems  to  be  indicated  by  a  further 
leriew  of  the  series  of  legislation  upon  the  subject.    The  words  '*  paper  "  and 
''mitlng"  first  appear  in  the  act  of  1878,  the  title  of  which  is  «An  act  for  the 
soppreflslon  of  trade  in  and  circulation  of  obscene  literature  and  articles  of 
inmioral  use."    The  statute  is  thus  declared  to  be  directed  only  to  such  litera- 
tme  and  articles  as  are  intended  for  sale  and  circulation.    Section  1  of  this  act 
imposes  a  penalty  upon  any  one  who,  in  any  place  within  the  exclusive  juris- 
diction of  the  United  States,  <<  shall  sell,  give  away,  exhibit,  or  otherwise  pub- 
lish, or  have  in  possession  for  such  purpose,  any  obscene  book,  pamphlet,  paper, 
writing,  or  shall  advertise  the  same  for  sale.'.' 

This  section  does  not  punish  the  preparation  of  an  obscene  paper  or  writing, 
Imt  the  publishing  it  after  it  is  prepared;  nor  does  it  forbid  the  possession  of 
the  same,  but  possession  with  intent  to  publish;  thus  showing  clearly  that 
Congress  did  not  intend  that  the  preparation  of  a  paper  or  writing  should  be 
regarded  as  the  publication  of  it.  The  next  section  provides  that  *<  no  obscene 
book,  pamphlet,  picture,  paper,  print,  or  other  publication,"  etc.,  shall  be  mail- 
able, and  is  merely  a  declaration  that  the  mails  shall  not  be  used  for  the  accom- 
pUahment  of  the  purposes  prohibited  in  section  1;  section  8  forbids  the 
importation  of  the  articles  and  things  previously  mentioned ;  section  4  pun- 
ishes government  officers  who  abet  the  violation  of  the  act;  and  section  6 
authorizes  a  search  for  and  seizure  of  the  things  named  by  United  States  mar- 
ahals,  that  they  may  be  condemned. 

The  statute  was  intended  to  be  complete  in  its  scope,  and  to  prevent — 
^^Intjthe  sale  and  circulation;  second,  the  distribution  by  mall;  third,  the 
hnpofctation  of  the  literature  and  articles  referred  to;  and  fourth,  the  seizure 

1  8.  D.  N.  Y.,  June,  1878.  i 
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and  condemnatioii  of  the  same ;  and,  in  order  to  determine  what  things  are 
embraced  by  the  act,  its  several  provisions  must  be  construed  together. 

It  will  be  noticed  that  <<  writing  **  appears  only  in  section  1,  as  also  do 
'<  drawing,"  «  representation,**  <<  circular;"  but  it  cannot  be  presumed  that 
Congress  intended  to  prohibit  the  sale  and  circulation  of  these  things,  and  yet 
permit  them  to  be  distributed  by  mail.  Manifestly  they  were  intended  to  be 
covered  by  the  general  designations  used  in  section  2,  and  the  latter,  there- 
fore, indicate  to  what  class  the  things  specified  in  section  1  must  belong  in 
order  to  be  within  the  scope  of  the  statute.  Hence,  although  the  word  **  writ- 
ing **  is  not  in  section  2,  it  was  evidently  intended  by  that  section  to  exclude 
from  the  mails  all  obscene  writings  which  were  '<  publications  **  of  the  classes 
known  as  books,  pamphlets,  or  papers;  and  I  think  it  manifest,  from  wbat  has 
been  said,  that  Congress  did  not  regard  a  private  letter  as  such  a  publication, 
or  within  the  act  of  1878.  If  covered  by  that  act,  private  letters  could  be  ex- 
amined and  destroyed  under  the  anthorily  given  marshals  to  search  for  and 
seize  '<any  such  article  or  thing."  So  far  as  <*  papers  "  or  <<  writings  "  are 
concerned,  the  act  of  1878  does  not  appear  to  have  been  changed  by  subsequent 
legislation.  Section  2  of  the  act  was  revised  by  the  act  of  July  12,  1876,  in 
which  the  word  <<  writing  "  was  inserted  in  the  list  of  non-mailable  publica- 
tions; but  this  was  evidently  done,  not  to  enlarge  the  scope  of  the  act  of  1873, 
but  because,  in  incorporating  the  act  into  the  Revised  Statutes  of  1878,  its  sev- 
eral sections  had  been  separated  and  classified,  and,  as  they  could  not  readily 
be  viewed  together  as  explaining  each  other,  so  much  of  section  1  was  re- 
peated in  each  separate  section  as  was  deemed  necessary  to  make  the  meaning 
of  the  law  clear.  This  repetition  of  the  word  << writing"  in  the  Bevision, 
therefore,  did  not  render  non-mailable  any  writing  not  made  so  by  the  act  of 
1878,  or  not  belonging  to  the  classes  of  publications,  the  sale  and  circulation  of 
which  that  act  sought  to  suppress.  Similar  repetitions  of  words  of  section  1 
are  found  in  the  other,  now  separated,  sections.  Section  1  became  section 
5889  of  the  Revised  Statutes,  in  the  division  of  crimes;  section  2  appears  In 
section  8898,  among  the  postal  laws;  section  4  is  found  in  section  1785,  relating 
to  the  duties  of  officers;  and  section  5  is  section  2492,  concerning  imports.  In 
each  of  these  the  words  <<  paper,."  **  writing,"  etc.,  now  appear,  although  pre- 
viously section  1  alone  contained  a  full  list  of  the  prohibited  articles,  the  other 
sections  referring  back  to  it  by  general  terms.  These  separated  sections  also 
serve  to  further  explain  the  meaning  of  the  original  statute. 

Section  1785,^  provides  that  whoever,  being  "  an  officer,  agent,  or  employe 
of  the  government  of  the  United  States,  sliall  knowingly  aid  or  abet  any  person 
engaged  in  any  violation  of  any  of  the  provisions  of  law,  prohibiting,  importing, 
advertising,  dealing  in,  or  exhibiting  or  sending  or  receiving  by  mail  obscene 
or  indecent  publications,  *  *  «  shall  be  deemed  guilty,"  etc.  The  lan- 
guage of  this  section  shows  that  the  provisions  of  law  prohibiting  sending  or 
receiving  by  mail  written  or  printed  matter  relates  to  publications.  The  words 
'(paper  "  and  '*  writing"  appear  in  each  of  the  above  sections  relating  to  the 
dealing  in  and  circulating,  the  mailing,  the  importing,  and  the  seizing  and  de- 
stroying of  obscene  matter;  and  those  sections,  being  intimately  related  and 
contributory  to  one  design,  it  must  be  assumed  that  all  refer  to  the  same  class 
of  papers  and  writings,  and  to  none  other.    As  private  letters  are  evidently  not 

1  Bev.  Stats. 
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among  the  papers  or  wrltingB  to  which  some  of  those  sections  rehite,  it  follows 
that  Congress  did  Dot  intend  to  embrace  them  within  any  of  the  provisions  re- 
ferred to.  The  term  <' publication,"  in  the  Bevision,  mast  also  be  presumed 
to  haye  the  same  meaning  as  in  the  original  act,  wherein  it  expresses  more 
than  mere  preparation^  and  possesses  the  added  characteristic  of  proposed  cir- 
culation and  distribation.  The  latter  part  of  the  statute,  relating  to  the  taking 
of  these  contraband  articles  from  the  mails,  also  carries  out  this  idea ;  it  pun- 
ishes not  the  mere  taking,  but  the  taking  "  for  the  purpose  of  circulating  or 
disposing  of ''  them.  If  it  be  urged  that  mailing  a  letter  to  another  is  a  publi- 
cation of  it,  the  reply  is  tliat  its  mailable  or  non-mailable  character  must  be 
determined  prior  to  its  admission  to  the  maUs,  and  before  such  a  publication 
can  occur. 

There  appears,  therefore,  little  room  for  doubt,  in  view  of  the  apparent  in- 
tention  of  Congress  as  expressed  in  the  series  of  legislation  referred  to,  that 
the  scope  of  the  statute  does  not  extend  to  papers  or  writings  which  are  not 
publications  within  the  eyident  meaning  of  the  law.    The  object  of  Congress 
ins  been  declared  by  the  United  States  Supreme  Court  to  be  to  refuse  the  facil- 
ities of  the  mails  for  the  '*  distribution  of  matter  deemed  injurious  to  the  public 
morals."  ^    And  in  the  case  of  Bennett,^  it  was  said  to  be  the  preyeutioD  of  the 
use  ol  the  mails  "  for  the  purpose  of  disseminating  obscene  literature."    Both 
these  declarations  seem  to  except  from  the  purview  of  the  statute  written  com- 
muaicattons  of  a  private,  personal  nature,  emanating  from  a  single  person,  and 
exhibiting  no  purpose  of  going  beyoud  the  one  directly  addressed.    As  the 
ooort,  in  the  WoadhuU  Case  cited,  remarked  of  newspapers,  so  it  may  here  be 
iaid  of  private  letters,  that  if  it  were  the  intention  to  include  them  nothing 
ooQld  have  been  easier  than  to  add  those  words  to  the  general  list;  but,  on  the 
oontnry,  the  statute  specifically  refers  to  letters  of  a  single  class  as  contraband. 
After  declaring  indecent  papers  and  writings  non-mailable,  it  adds,  *<and  every 
letter  upon  the  envelope  of  which,  or  postal  card  upon  which,  indecent,  lewd, 
obflceue    *    •    •    terms  or  language  may  be  written."    This  addition  would 
be  needless  if  the  words  <<  paper  "  and  <<  writing  "  were  intended  to  cover  every 
paper  and  all  written  matter,  because  postal  cards  and  envelopes  on  which  ob- 
scene language  is  written  are  both  obscene  papers  and  obscene  writings. 
Hence,  the  special  designation  of  postal  cards  and  letters  indicates  that  they 
were  not  embraced  by  the  preceding  words,  <<  paper,  vniting,  or  other  publica- 
ttOQB,"  and  that  it  was  not  intended  to  exclude  from  the  mails  other  letters 
tfaan  those  so  specifically  described. 

The  reference  to  letters  shows  that  Congress  had  them  in  mind,  and,  by  des- 
ignating a  certain  class  of  them  as  non-maUable,  there  seems  to  have  been  an 
Intention  to  confine  the  prohibition  to  that  class,  namely,  those  wherein  the 
Indecent  matter  is  exposed  to  the  inspection  of  others  than  the  person  directly 
iddiessed— a  distinction  in  accordance  with  the  spirit  of  the  statute  before 
fio^sted.  The  statute  is  a  penal  one,  and  must  be  strictly  construed,  and  can 
not  be  extended  by  implication  even  for  the  purpose  of  embracing  cases  clearly 
within  the  mischief  intended  to  be  remedied.*  A  strict  construction  of  the 
statute  in  question  leaves  little  doubt  as  to  its  proper  interpretation.  Desirable 
u  it  may  be  that  private  letters  containing  indecent  expressions  should  not  be 
admitted  to  the  mails.  Congress  may  not  have  seen  fit  to  exclude  them.  Until 
• 

^  ^  parte  Jaokson.  06  U.  8.  727.  •  TerreU  «.  At?rlll,  1  Blatohf .  161. 
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1865  it  permitted  the  admifision  to  the  mails  of  all  sorts  of  obscene  and  indecent 
matter,  and  It  was  not  nntll  1878  that  It  excluded  newspapers  containing  inde- 
cent articles ;  and  it  may  well  be  doubted  whether  it  has  as  yet  deemed  it  wise 
to  interfere  with  private  letters  which  are  ontwardly  unobjectionable.  To  de- 
termine whether  the  letter  in  question  is  within  the  scope  of  the  statute,  it  is 
necessary  to  refer  both  to  the  letter  Itself  and  to  the  testimony  relating  to  it. 
There  is  nothing  indecent  upon  the  envelope.  It  is  addressed  to  the  person  to 
whom  it  was  delivered,  sealed,  from  the  mail,  and  was  first  opened  by  him, 
and  there  is  no  evidence  that,  prior  to  that  time,  the  letter  enclosed,  which  is 
in  the  form  of  a  private  letter,  was  seen  by  or  known. to  any  one  but  its 
anthor. 

There  seems  to  be  no  doubt  that  such  a  letter  is  not  among  the  class  of  letters 
which  Congress  has  declared  non-mailable,  and,  if  this  view  of  the  law  is  cor- 
rect, the  deposit  of  it  in  the  mail  was  not  a  violation  of  the  statute.  If  there 
is  a  fair  dodbt  whether  the  act  charged  is  embraced  within  the  prohibition  of 
the  statute,  the  doubt  is  to  be  resolved  in  favor  of  the  def endant.^ 

This  conclusion  renders  it  unnecessary  for  me  to  review  the  evidence  bear- 
ing upon  the  question  by  whom  the  letter  referred  to  was  deposited  In  the 
mail,  or  to  express  an  opinion  thereon. 

The  case  was  not  given  to  the  grand  jury. 

§  88o. Mailing  Indecent  Matter — "Indeoant"  meana  "Impure  and 

Immodest "  not  simply  "  Oocurse  or  Unbeooming."    In  United  Stales  v .  8mUh^^ 
Babb,  D.  J.,  delivering  the  judgment  of  the  court  said :  — 

**  The  information  in  this  case  alleges  that  the  defendant,  Smith,  did  know- 
ingly deposit,  for  mailing  and  delivery  in  the  mails  of  the  United  States,  *  a 
certain  postal  card,  upon  which  Indecent  and  obscene  epithets,  terms,  and 
language '  were  vrritten,  to  wit:  — 

" « Oct.  19,  1881. 

<<  <  Dr.  Sir:  Your  P.  C.  this  date  rec'd  &  in  reply  having  had  one  bnsineas 

transaction  with  yon  which  fully  developed  you  to  to  me  as  a  d n  scoundrel 

and  rascal,  I  beg  that  ail  transactions  in  a  business  manner  cease  between  us  & 
that  no  further  business  relations  ever  to  exist. 

<<  <  Respectfully  F.  A.  Smith.* 

"  This  was  directed  to  '  F.  M.  Laswell,  Esq.,  Glasgaw,  Kenty.' 
<<  The  defendant  admits  writing,  and  depositing  in  the  mail,  this  postal  card, 
and  the  question  arises  whether  this  is  an  offense  within  the  meaning  of  an  act 
approved  July  12,  1876,  amending  section  8898  of  the  Revised  Statutes,  provid- 
ing a  penalty  for  mailing  obscene  books,  etc.  The  law  enacts  that  section  8898 
of  the  Revised  Statutes  shall  be  and  is  hereby  amended  so  as  to  read  as  fol* 
lows :  — 

*'  'Every  obscene,  lewd-,  or  lascivious  book,  pamphlet,  picture,  paper,  writing, 
print,  or  other  publication  of  an  indecent  character,  and  every  article  or  thing 
designed  or  intended  for  the  prevention  of  conception  or  procuring  of  abortion, 
and  every  article  or  thing  intended  or  adapted  for  any  indecent  or  immoral  use, 
and  every  written  or  printed  card,  circular,  book,  pamphlet,  advertisement,  or 
notice  of  any  kind,  giving  information,  directly  or  Indirectly,  where  or  how  or 

1  United  States  «.  Morris,  U  Pet.  464;  •  U  Fed.  Bep.  663  (1889).  ^ 
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of  whom,  or  by  what  meanfi,  any  of  the  hereinbefore  mentioned  matters,  arti- 
cles, or  things  may  be  obtained  or  made,  and  every  letter  upon  the  envelope  of 
which,  or  postal  card  npon  which,  indecent,  lewd,  obscene,  or  lascivioas  de- 
lineationSy  epithets,  terms,  or  langoage  may  be  written  or  printed,  are  hereby 
d^slared  to  be  non-mallable  matter,  and  shall  not  be  conveyed  in  the  malls,  nor 
delivered  from  any  post-office,  nor  by  any  letter  carrier;  and  any  person  who 
shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  delivery,  any 
thing  declared  by  this  section  to  be  non-mailable  matter,  *  *  •  shall  be 
deemed  guilty  of  a  misdemean6r,  and  shall  for  each  and  every  offense  be  fined 
not  less  than  one  hundred  nor  more  than  five  thousand  dollars,  or  imprisoned 
at  hard  labor  not  less  than  one  year  nor  more  than  ten  years,  or  both,  at  the 
discretion  of  the  court.'  ^ 

*'  The  language  of  this  postal  card  is  not  obscene,  but  it  Is  insisted  that  it  is 
indecent  within  the  meaning  of  the  law.  A  brief  review  of  the  legislation  of 
Congress  upon  this  subject  will  aid  in  coming  to  a  correct  conclusion  as  to  the 
meaning  of  the  word  '  Indecent '  as  used  in  this  act.  The  first  act  upon  this 
subject  was  approved  March  8, 1865,  and  In  that  act  the  language  was  *  no  ob- 
scene books,  etc.,  *  *  *  or  other  publication  of  a  vulgar  and  indecent  char- 
acter.' The  next  act  was  approved  June  8,  1872,  and  provided  that  'no 
obscene  book,  etc.,  *  *  *  or  other  publication  of  a  vulgar  or  Indecent 
character,  or  any  letter,  upon  the  envelope  of  which,  or  postal  card  upon  which, 
Korrilons  epithets  may  have  been  written  or  printed,  or  disloyal  devices  printed 
or  engraved,  shall  be  csurrled  in  the  mail.'  The  next  act  was  March  8, 1878» 
and  that  provided  <  no  obscene,  lewd,  or  lascivious  book,  etc.,  *  *  *  or 
other  publication  of  an  indecent  character,  *  *  *  nor  any  written  or 
printed  card,  circular,  «  *  •  Upon  which  scurrilous  epithets  may  be, 
*  *  *  shall  be  carried  in  the  mails,'  etc.  The  title  of  this  act  is  <  An  act 
for  the  suppression  of  trade  in  and  circulation  of  obscene  literature  and  articles 
of  immoral  ase.'  Section  8898  of  the  Bevised  Statutes  provided  that  postal 
cards  upon  which  *  indecent  or  scurrilous  epithets  are  written  or  printed  should 
be  Don-mailable.'  It  will  be  noticed,  from  this  review  of  the  legislation  of 
Congress,  that  the  act  of  1878  omitted  the  words  *  disloyal  devices,'  which  was 
in  the  act  of  1872,  but  retained  the  work  *  scurrilous,'  which  was  used  In  the 
Berised  Statutes;  but  that  the  act  of  1876  omitted  the  word  *  scurrilous,'  and 
the  law  is  now  substantially  as  originally  enacted  in  1866.  It  is  quite  clear 
that  the  purpose  of  the  act  of  1866  was  to  prevent  the  malls  from  being  used 
to  drcalate  obscene  literature,  pictures,  etc.,  and  prevent  their  use  for  Immoral 
purposes,  such  as  would  give  information  in  regard  to  abortions,  etc.  The  con. 
nectlon  in  which  the  word  *  Indecent'  is  used,  taken  with  the  history  of  the 
legislation  upon  the  subject,  leads  me  to  the  conclusion  that  it  means  immodest 
Impure,  and  that  language  which  is  coarse  or  unbecoming,  or  even  profane,  is 
not  within  the  inhibition  of  this  act.  This  construction  harmonizes  with  the 
other  provisions  of  the  act,  and  a  broader  definition  of  the  word  'indecent' 
wonld  lead  us  beyond  its  spirit,  and  into  an  uncertain  and  boundless  field  of 
coostroctioa.    The  information  should  be  quashed." 

{88p.  Postal  lAW— Attempt  to  Defraud  throosrh  the  Mail.— In  UnUed 
SkUet  T.  Oioens,'  the  indictment  charged  that  the  defendant  being  indebted 
to  the  Bowman  DlstlUing  Company,  <*  devised  a  certain  scheme  and  arti- 

i  Snpp.  Ber.  Stets.  219.  s  17  Fed.  Bep.  72  (1888) . 
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flee  to  defrand  by  certain  slipe  of  paper,  to  be  inclosed  in  a  certain  letter 
with  a  certain  coin  known  as  lialf  dollar,  which  said  slips  of  paper  were  then 
and  there  to  be  inclosed  as  aforesaid  in  the  place  of  a  certain  sum  of  money, 
to  wit,  the  sum  of  9162;  and  which  said  scheme  and  artiflce  was  then  and 
there  intended  by  the  said  Owens  to  be  effected  by  opening  correspondence  and 
commanication  with  the  said  corporation  by  means  of  the  Post-office  Depart- 
ment of  the  United  States,  —  did,  in  and  for  executing  and  attempting  to  exe- 
cute the  said  scheme  and  artiflce,  then  and  there  place  in  a  certain  post-oflSce  of 
the  United  States,  to  wit,  the  post-office  at  Alton,  *  *  *  a  certain  letter, 
then  and  there  having  inclosed  therein  the  said  slips  of  paper  and  the  said 
coin,  and  then  and  there  addressed  to  the  said  Bowman  Distilling  GomiMUiy." 

The  letter  is  set  forth  in  the  opinion. 

The  section  of  the  statute  alleged  to  have  been  violated  is  as  follows:  «-* 

**  Sec.  6480.  If  any  person,  having  devised  or  intending  to  devise  any  scheme 
or  artiflce  to  defraud  or  be  effected  by  either  opening  or  intending  to  open  cor- 
respondence or  communication  with  any  person  *  *  *  by  means  of  the 
post-office  establishment  of  the  United  States,  *  *  *  shall,  in  and  for  ex- 
ecuting such  scheme  and  artifice,  or  attempting  to  do  so,  place  any  let- 
ter *  *  *  in  any  post-office  of  the  United  States,  *  *  *  such  person  so 
misusing  the  post-office  establishment  shall  be  punished  by  a  fine.*'    >»    *    • 

Treat,  J.  An  indictment  was  found  against  defendant  under  section  £460, 
Revised  Statutes*  A  motion  to  quash  has  been  interposed.  The  qae8ti<His 
presented  call  for  an  interpretation  of  said  section,  and  the  sufficiency  of  the 
averments  made.  Substantially,  the  indictment  charges  that  the  defendant,  being 
a  debtor  of  the  Bowman  Distilling  Company  for  9162.60,  remitted  to  thel*tter« 
through  the  mail,  a  50-cent  coin,  with  certain  slips  of  paper  (character  and 
valne  not  stated),  the  letter  Indostng  the  same  being  as  follows:  — 

"Alton,  Mo.,  February  81, 1888. 
**Bovfman  DistlUing  Company— Gbhts:  Please  inclosed  flnd  9162.60,  being 
the  whole  amount  due  you  from  us,  for  which  you  will  please  place  to  onr 
credit  and  forward  the  receipt  for  the  same  and  oblige  yours,  truly, 

A.  B.  OwKSBSb  Co." 

It  is  averred  that  defendant,  within  the  meaning  of  said  section,  opened  a 
correspondence  with  said  creditor  to  defraud  him  by  the  means  aforesaid.  It 
is  obvious,  so  far  as  the  indictment  discloses,  that  the  fraudulent  scheme  conld 
not  be  effective.  The  debt  would  not  be  discharged  by  the  receipt  of  worthless 
slips  of  papers,  nor  even  by  the  giving  of  a  receipt  obtained  by  fraud.  If  the 
design  was  to  obtain  credit  for  9162.60  and  a  receipt  through  the  carelessness 
of  the  creditor,  does  the  transaction  fall  within  said  section?  No  one  was 
defrauded,  and  no  one  could  possibly  be.  There  may  have  been  an  attempt  to 
cheat,  cognizable,  possibly,  by  some  State  statutes  or  a  common  law.  Were 
the  postal  laws  designed  to  draw  wlttiin  Federal  jurisdiction  each  and  every 
individual  transaction  between  debtor  and  creditor,  when  postal  correspond- 
ence ensues,  with  respect  thereto,  irrespective  of  the  possibilities  of  effecting 
a  fraud,  if  any  were  designed?  Bemittances  may  be  made  which  may  or 
may  not  be  received  in  discharge  of  a  debt,  and  may  or  may  not  be  of  the 
value  stated.  If  the  creditor  chooses  to  receive  such  remittances — may  be 
drafts,  etc.  — in  payment  of  his  demand,  and  it  should  turn  out,  after  litigation 
that  such  remittances  were  valueless,  and  forwarded  with  the  knowledge  of 
the  debtor  that  they  were  of  no  value,  is  resort  to  be  had  to  the  postal  laws  for 
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the  ascertainment  of  snch  facte  and  the  punishment  of  the  offender?  If  such 
Is  the  scope  of  the  section  named,  It  may  draw  within  Federal  cognizance 
nearly  all  the  commercial  correspondence  of  the  country  as  to  the  disputed 
demands  and  the  value  of  remittances. 

It  appears  to  the  court  that  the  act  was  designed  to  strike  at  common  schemes 
of  fraud,  whereby,  through  the  post-offlce,  circulars,  etc.,  are  distributed, 
generality  to  entrap  and  defraud  the  unwary,  and  not  the  supervision 
of  commercial  correspondence  solely  between  a  debtor  and  creditor.  This 
seems  to  be  the  true  interpretation  from  the  language  in  the  last  clause  in 
the  section,  tIz.  :  — 

"  The  indictment,  information,  or  complaint  may  severally  charge  offenses  to 
tiie  number  of  three,  when  committed  within  the  same  six  calendar  months ;  but 
the  court  thereupon  shall  give  a  single  sentence,  and  shall  apportion  the  pun- 
iBhment  especially  to  the  degree  in  which  the  abuse  of  the  post-ofllce  establish- 
ment enters  as  an  instrument  into  such  fraudulent  scheme  and  device.*' 

The  court,  on  this  motion,  looks  solely  to  the  charge  as  made  (in  the  indict 
ment,  without  holding  that  no  case  of  private  correspondence  between  debtor 
tod  creditor  can,  under  any  circumstances,  fall  within  the  statute.  It  was 
lunted  in  argument  that  certain  devices  were  resorted  to,  in  connection  with  a 
registered  letter,  for  the  purpose  of  Inducing  the  creditor  to  believe  that  the  re- 
mittance had  been  tampered  with  and  abstracted  while  In  the  post-office,  and 
that  at  the  trial  facts  to  that  effect  would  appear.  If  such  are  the  facts  the  in- 
dictment does  not  disclose  them.  It  must  suffice  that  averments  made  do  not 
\nring  the  defendant  within  the  statute.  Whether  the  fact  dehurs  the  record  may 
JQfltiff  a  new  indictment,  It  is  for  the  pleader  to  determine.  The  motion  is 
iostalned. 

§  84. Obstruotlnsr  Passage  of  ICail  —  Arrest  of  Driver  for  Breach  of 

the  Peace. — If  a  mall  carrier  so  drives  his  carriage  as  to  endanger  pedestrians, 
4  constable  may  stop  him,  without  a  warrant,  in  order  to  prevent  a  breach  of 

the  peace,  without  rendering  himself  liable  for  obstructing  the  passage  of  the 

niaii.1 

{  84a. Preventing  Horse  from  beinff  Taken  from  Stable.  —  An  indict- 
ment for  obstructing  and  retarding  a  horse  and  vehicle  while  carrying  the  mall 
U  not  sustained  by  proof  of  preventing  a  horse  from  being  taken  out  of  the 
stable  to  be  used  for  the  purpose  of  carrying  the  mall.' 

{  846. Arreet  of  Felon.  —  So  to  stop  the  mail  to  arrest  the  carrier  for  a 

felony  is  not  within  the  statute.' 

I  84c.  Unlawful  Franking  of  Letters.  —  Franking  printed  matter  sealed  in 
envelopes  for  another  is  not  an  offense  under  the  law  punishing  th^  franking  of 
lettets  for  another.* 

iU.8.«.Httt,PetO.O.800.  a  U.  S. «.  Kliby,  7  Wall.  489. 

'  U.  8.  V.  MoCraoken,  8  Hnglies,  644.  <  Deweea'  Case,  Chase's  Dea  SSL 
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BBIBEBT— OFFEB  TO  ACCEPT  BRIBE  NOT  A  CRDiB— BLEMENTS  OF 

THE  CRIME  OF  BBIBEBT. 

Hutchinson  v.  State. 

[86  Tex.  298.] 

ft 

In  the  Supreme  Court  of  Teooasj  1871. 

L  Bilb«ry — Elem«nts  of  Orlme.  —  An  Indietment  for  brlbery,i  charged  the  defendant,  a 
road  oTerseer,  with  letting  out  and  giTing  to  one  T.  a  contraot  to  repair  a  certain  road, 
upon  condition  and  with  the  express  understanding  and  agreement,  that  the  said  T., 
shoold  pay  to  the  defendant  one-half  of  all  the  profits  made  under  the  contract.  Bdd^ 
to  be  insufficient;  the  indictment  should  haye  charged  speoiflcally  that  the  defendant 
accepted  a  bribe. 

S.  An  Offer  to  Accept  a  Bribe  is  not  Poniahable  as  a  crime,  under  the  laws  of  this 
State. 

8.  In  Order  toOonetitate  the  Crime  of  Bribery,  the  gift,  adrantage,  or  emolument 
must  be  bestowed  for  the  purpose  of  inducing  the  officer  to  do  a  particular  act,  in  tIo- 
lation  of  his  duty,  or  as  an  inducement  to  faror,  or  in  some  manner  to  aid  the  person, 
oifering  the  same,  or  some  ether  person,  in  a  manner  forbidden  by  law,*  and  the  gift, 
ad?antage,  or  emolument  must  precede  the  act.* 

The  defendant  was  indicted  in  the  District  Court  of  Washington 
County  for  bribery.  The  indictment  charged  the  defendant  with  ac- 
cepting a  bribe,  in  that  he,  as  road  overseer  of  Washington  County,  let 
out  and  gave  to  one  Tarver  a  contract  to  repair  and  do  all  necessaiy 
causewaying  on  the  public  road  leading  from  the  court-house  in  Bren- 
ham  to  the  county  line  on  the  wire  road,  on  or  before  the  Ist  day  of 
April,  1872,  for  which  the  said  Tarver  was  to  receive  the  sum  of  six- 
teen hundred  dollars,  by  draft  on  the  County  Treasurer  of  Washington 
County,  to  be  paid  out  of  the  general  road  fund,  on  condition  and  with 
the  understanding  and  agreement  that  the  said  Tarver  would  give  and 
pay  to  the  defendant  one-half  of  the  profits  made  on  the  contract. 

1  art.  1870,  Pasch.  Big.  *  Pasch.  Dig.,  art.  1875. 

S  Pasch.  Dig.,  art.  1874. 
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The  defendant  moTed  to  quash  the  indictment :  — 
First.  Becaose  it  did  not  appear  from  the  face  of  the  indictment  that 
any  offense  defined  by,  known  to,  or  punishable  by  the  law  of  the  State 
had  been  committed. 

Second*  Because  it  did  not  sufficiently  allege  that  any  bribe  was  ac- 
cepted, or  in  what  said  bribe  consisted. 

Third.  Because  the  indictment  did  not  sufficiently  allege  that  the 
bribe  charged  to  have  been  accepted  was  for  the  purpose  of  influencing 
the  action  of  defendant  in  his  official  capacity,  and  because  the  indict- 
ment was  in  other  respects  too  general,  va^e,  and  uncertain. 

The  motion  to  quash  was  overruled,  and  the  defendant  was,  on  the 
trial  of  the  case,  convicted,  and  his  punishment  assessed  at  two  years 
ooBfinement  in  the  penitentiary.    Motion  for  a  new  trial  being  over- 
ruled defendant  excepted  and  gave  notice  of  appeal,  assigning  for  error 
the  nilings  of  the  court. 
BreedUyoe  and  Ewing^  for  the  appellant. 
Fm.  Alexaunder^  Attorney-General  for  the  State. 
OoDKN,  J.     The  first  assignment  of  errors  in  this  case  is  well  taken, 
lor  several  reasons.    The  indictment  is  vague  and  uncertain,  and  fails 
to  charge  any  offense  against  the  laws  of  this  State ;  and  the  court 
erred  in  not  sustaining  the  exceptions  to  the  same. 

The  indictment  was  drawn  under  article  1870,^  and  the  pleader  at- 
tempted to  charge  the  defendant  with  accepting  a  bribe ;  but  the  indict- 
ment wholly  fails  to  make  any  such  charge  specifically,  and  only  charges 
bm  with  offering  to  receive  a  bribe.  This  is  not  an  offense  punishable 
as  a  crime  under  the  law. 

Again,  in  order  to  constitute  the  offense  attempted  to  be  charged,  the 
gift,  advantage,  or  emolument  must  be  bestowed  for  the  purpose  of  in- 
dacing  the  officer  to  do  a  particular  act  in  violation  of  his  duty,  or  as 
an  inducement  to  favor,  or  in  some  maSiner  aid  the  person  offering  the 
same,  or  some  other  person,  in  a  manner  forbidden  by  law.^  This  is 
necessary  in  order  to  constitute  the  crime  of  bribery,  and  it  should 
therefore  be  alleged  distinctly  in  the  indictment.  And  yet  the  indict- 
ment may  be  literally  true,  and  yet  the  very  act  he  is  charged  with 
doing  may  have  been  directly  in  accordance  with  his  duty,  and  even 
commanded  by  the  law. 

And  again,  article  1875,^  declares  that,  in  order  to  constitute  the 
crime  of  bribery,  the  gift,  advantage,  or  emolument  must  precede  the 
act,  and  this  should  be  charged  in  the  indictment ;  but  that  instrument 
aOeges  most  definitely  that  the  defendant  was  to  receive  no  gift,  ad- 
Tantage,  or  emolument  until  some  future  and  indefinite  day. 

^PtaciHg.  spascDig. 

*  Pmc  Dig.,  art.  1B74. 
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And  finally,  the  indictment  fails  to  show  that  the  defendant  did,  or 

conld,  at  any  time  receive  any  gift,  advantage,  or  emolument  for  doing 

the  act  with  which  he  is  charged.     There  are  other  fatal  defects  in  the 

indictment  which  need  not  now  be  noticed,  and  as  the  indictment  fails 

to  charge  any  offense  punishable  under  the  law,  the  judgment  is  reversed 

and  the  case  dismissed. 

Reversed  and  dismissed. 


BBIBEBT— SOMBTHmO  OF  VALUB  MUST  BE  BECEIVED. 

State  v.  Wajllb 

[54Ind.  561.] 
In  the  Supreme  Court  of  Indiana. 

!•  To  OoDAtltate  Bribary  the  penon  bribed  most  reoeire  something  of  Talne. 

S.  —  Void  Promlflsory  Note.  A  prosecuting  officer  receired  the  promisaoiy  note  of  aa 
accvsed  persen,  to  inflaenoe  his  official  conduct  in  the  prosecution,  fftld,  that  the  note 
being  void,  the  offense  of  bribery  was  not  conunltted« 

NiBLACK,  J.  This  was  a  prosecution  for  bribery,  under  section  39 
of  that  portion  of  the  criminal  code  which  defines  and  punishes  fe- 
lonies.^ 

The  indictment  contains  three  counts.  Omitting  the  merely  formal 
parts,  the  first  count  charges  *'  that  on  the  fifth  day  of  July  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy-four,  one  James 
P.  Waugh  and  George  H.  Waugh,  were  then  and  there  charged  with  hav- 
ing committed  a  felony,  to  wit,  on  the  4th  day  of  July,  in  the  year 
1874,  at  said  county  of  Boone  and  State  aforesaid,  feloniously  attempted 
to  commit  a  violent  injury  upon  the  person  of  one  Elizabeth  Waugh, 
they,  the  said  George  H.  Waugh  and  James  P.  Waugh,  then  and  there 
having  a  present  ability  to  commit  said  injury,  by  then  and  there  fe- 
loniously, purposely  and  with  premeditated  malice,  shooting  at  and 
against  the  said  Elizabeth  Waugh,  with  a  certain  pistol  then  and  there 
loaded  with  gunpowder  and  leaden  shot,  which  the  said  George  H» 
Waugh  and  James  P.  Waugh  then  and  there  in  their  hands  held,  with 
intent  then  and  there  and  thereby,  her,  the  said  Elizabeth  Waugh,  fe- 
loniously, purposely  and  with  premeditated  malice  to  kill  and  murder. 
That  afterwards,  to  wit,  on  the  twelfth  day  of  September,  in  the  year 
of  1874,  the  grand  jury  of  the  county  of  Boone,  and  State  of  Indiana, 
duly  returned  into  open  court  an  indictment  against  the  said  Greoige  H. 

1  See  Bey.  Stats.  1876,  p.  US. 
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Wang^h  and  James  P.  Waugh,  then  and  thereby  and  therein  charging 
and  representing  them,  the  said  George  H.  Waiigh  and  JamesP.  Waugh, 
with   the  offense  and  felony  aforesaid;  and  said  indictment,  so  re- 
tomed,   was  then  and  there  pending  and  undisposed  and  the  grand 
jurors  aforesaid  do  say  that  William  B.  WaUs,  on  the  7th  day  of  No- 
Tember,    A.  D.  1875,  at  the  county  of  Boone,  State  of  Indiana,  was 
then  and  there  an  officer  intrusted  with  the  administration  of  Justice,  to 
irit,  prosecuting  attorney  within  and  for  the  twentieth  judicial  circuit 
of  Indiana,  duly  elected,  qualified  and  acting  as  such.     That  as  such, 
it  became  and  was  the  lawful  duty  of  him,  the  said  William  B.  Walls, 
on  behalf  of  the  State  of  Indiana,  to  prosecute  the  said  indictment  so 
pending   against  the  said  James  P.  Waugh  and  Greorge  H.  Waugh. 
That  ILe  said  Williams  [B.  Walls,  being  prosecuting  attorney  as  afore- 
said, on  the  day  and  year  aforesaid,  at  said  counly  of  Boone  and  State 
aforesaid,  did  then  and  there  unlawfully,  corruptly  and  feloniously  re- 
ceire,  accept  and  take  from  said  James  P.  Waugh  an  undue  reward,  to 
wit,  the  promissory  note  of  the  said  James  P.  Waugh  and  one  Daniel 
P.  Waugh,  payable  to  him,  the  said  William  B.  Walls,  and  calling  for 
the  Bum  of  twenty-five  dollars,  said  promissory  note  being  then  and  there 
of  the  Tslue  of  twenty-five  dollars,  with  the  felonious  intent  that  said 
imdne  reward  should  then -and''   (there)   **  influence  his  behavior   in 
office,  as  such  prosecuting  attorney,  in  the  prosecution  of  the  offense 
and  felony  aforesaid." ' 

The  second  count  of  the  indictment  was  substantially  the  same  as  the 
lint,  except  that  the  promissory  note  charged  to  have  been  received  by 
the  said  Walls,  of  the  said  James  P.  Waugh  and  the  said  Daniel  P. 
Wang^,  was  alleged  to  be  for  the  sum  of  one  hundred  and  twenty-five 
dollars,  and  the  value  of  one  hundred  and  twenty-five  dollars. 

Tfiexe  being  no  question  before  us  arising  out  of  or  upon  the  third 
oount,  it  is  unnecessary  that  we  shall  repeat  here  what  was  charged 
in  it. 

The  court,  on  the  defendant's  motion,  quashed  the  first  ana  second 
counts  of  the  indictment.  The  prosecuting  attorney  reserved  excep- 
tions and  then  entered  a  noUe  prosequi  to  the  third  count,  and  prayed 
and  obtained  an  appeal  to  this  court. 

The  statute  under  which  this  indictment  was  four  so  far  as  it  applies 
to  the  case  before  us,  may  be  read  as  follows :  — 

'^  If  any  ofilcer  intrusted  with  the  administration  of  Justice  *  *  * 
shall  take  any  money,  gift,  property,  or  undue  reward,  to  influence  his 
behavior,  *  *  *  or  action  in  office  or  discharge  of  official 
duty  •  •  •  guch  officer  •  ♦  •  shall,  on  conviction  thereof, 
lie  fined  in  any  sum  not  exceeding  ten  thousand  dollars,  and  be  impris- 
oned in  the  State  prison  for  any  determined  period,  not  exceeding  ten 

S  DXFBNCKS.  19 
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years,  and  be  ineligible  to  hold  any  office  of  trust  or  profit,  and  disfran- 
chised for  any  determinate  period." 

It  is  insisted  that  the  first  apd  second  ooants  of  the  indictment  are 
both  defective  in  two  essential  particulars:  First.  Because  it  is  not 
charged  in  either  of  them  that  the  undue  reward  alleged  to  have  been 
taken  by  the  appellee  was  to  prerent  the  prosecution  and  conviction  of 
the  said  James  P.  Waugh. 

Second.  Because  nothing  of  value  is  alleged,  by  either  of  them,  to 
have  been  taken  or  accepted  by  the  appellee  as  an  undue  reward. 

We  think  the  first  objection  is  not  well  taken.  The  indictment 
charges  the  offense  in  substantial  accordance  with  the  language  nsed  in 
the  statute  in  defining  it.    That,  as  a  rule,  is  sufficient.^ 

It  is  against  £Ood  morals,  against  public  policy  and  inconsistent  with 
the  public  safety  that  any  merely  mercenary  consideration  shall  be 
allowed  to  infiuence  the  official  conduct  of  any  officer  intrusted  with  the 
administration  of  Justice,  and  hence  it  was,  doubtless,  that  the  statute 
we  have  above  quoted  was  made  so  general  and  so  comprehensive  in  its 
terms* 

In  our  judgment  the  acceptance  by  such  officer  of  any  money,  gift, 
property  or  undue  reward,  with  the  corrupt  purpose  and  intent  that  his 
behavior  in  office  or  the  discharge  of  his  official  duty,  shall  be  inflaenoed 
thereby  in  any  particular  cause,  matter  or  proceeding,  constitutes  a 
crime  under  this  statute,  and  we  think  it  unnecessary  to  charge  what 
particular  effect  it  was  intended  such  acceptance  should  have  on  the 
officer's  official  conduct.  It  seems  to  us  quite  sufficient  to  charge  that, 
in  regard  to  a  specified  official  duty  he  corruptly  and  feloniously  ac- 
cepted an  undue  reward.  When,  however,  it  was  intended  that  the 
undue  reward  should  bring  about  or  secure  some  particular  ill^al  or 
improper  result,  or  when  some  malfeasance  in  office  has  actually  resorted 
therefrom,  we  think  it  better  that  this  intended  result  or  actual  mal- 
feasance should  be  charged  in  the  indictment,  so  that  the  true  charao- 
ter  of  the  offense  may  be  made  more  to  appear ;  but  we  regard  the 
question  as  to  what  infiuence  the  undue  reward  may  have  had,  or  was  in* 
tended  to  have,  or  may  have  failed  to  have  on  the  official  conduct  of  the 
officer  as  a  circumstance  to  be  considered,  either  in  aggravation  or  in 
mitigation  of  the  offense,  as  the  case  may  require,  having  reference  to 
all  the  facts  connected  with  it. 

The  second  objection  to  the  counts  of  the  indictment  before  us  we 
regard  as  weU  taken,  and  as  fatal  to  these  counts.  To  make  out  a  case 
of  bribery  under  the  statute  governing  this  proceeding,  it  must  be 
shown  that  the  officer  actually  received  something  of  value.  It  is  not 
enough  to  charge  that  something  of  value  was  promised  to  be  paid  or 

1  See  Odell  v.  State.  34  Ind.  64S;  and  aathoritiea  there  oited. 
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promised  to  be  given  to  him.    Such  a  promise  could  not  be  enforced, 
and  hence  can  not  be  considered  as  having  any  real  value. 

A  note  executed  to  a  public  officer  to  improperly  Influence  his  official 
conduct  is  not  only  without  a  valid  consideration,  but  is  against  public 
policy,  and  hence  utterly  void. 

For  this  reason,  the  notes  alleged  to  have  been  executed  by  the  said 
James  P.  Waugh  and  Daniel  P.  Waugh  to  the  appellee,  to  influence  his 
behayior  in  ofl^ce,  as  they  are  described  in  the  indictment,  must  be 
held  to  be  void  and  of  no  value,  and  not  to  have  constituted  an  undue 
reward  within  the  meaning  of  the  statute. 

However  reprehensible  the  alleged  conduct  of  the  appellee  may  be 

ooDsidered,  as  a  breach  of  official  and  professional  duty,  we  are  of  the 

opimon  that  the  court  below  did  not  err  in  quashing  the  first  and  second 

counts  of  the  indictment  against  him. 

The  judgment  ie  affirmed* 


DISTINCTION  BETWEEN  VOLUNTABY  AND  NEGLIOENT  ESCAPE. 

Meehan  V.  State. 

[46  N.  J.  (L.)  850.J 

In  the  New  Jersey  Supreme  Courts  1884. 

I  To  OoiiBtitate  the  Crime  of  Voluntary  escape,  the  aotmast  be  done,  not  through 
mistake  or  ignorance,  but  maio  amimo, 

S>  If  a  Jailor  Proovree  the  Dteoharge  of  a  person  in  his  castody  from  the  Justice 
who  has  committed  him  under  a  conviction  and  discharges  such  prisoner  under  it  in 
good  faith,  beUeylng  it  tc  be  legal,  such  Jailer  la  not  guilty  of  a  yolnntary  escape,  hit 
erime  being  that  of  a  negligent  escape. 

fiEASLET,  C.  J.  The  plaintiff  in  error,  was  the  keeper  and  warden 
of  the  connty  penitentiary  and  Hudson  County  jail,  and  has  been 
indicted  and  convicted  for  voluntarily  permitting  a  prisoner  in  his  cus- 
tody to  go  at  large  and  escape  from  such  confinement  The  indictment 
charges  a  voluntary  escape,  and  the  principal  question  arising  on  the 
bills  of  exceptions  taken  at  the  trial  is  as  to  the  correctness  of  the 
judge's  charge,  in  its  application  to  the  facts  in  evidence,  on  that  sub- 
ject The  prisoner  alluded  to  had  been  convicted  before  a  police  jus- 
tice of  being  a  disorderly  person  and  had  been  sentenced  and  committed 
to  imprisonment  for  a  term  of  sixty  days,  and  before  the  expiration  of 
that  period,  the  defendant,  at  the  instance  of  the  culprit,  procured  his 
written  discharge  from  the  committing  magistrate,  and  thereupon  suf- 
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fered  him  to  go  at  large.    Upon  the  point  in  question  the  trial  Judge,  In 
his  charge,  stated  the  law  in  these  words,  viz. :  — 

''The  defendant  says  he  found  the  discharge  in  the  office  and  believed 
it  to  be  lawful,  and  it  is  argued  that  he  discharged  the  prisoner,  as  he 
believed  in  good  faith  he  was  in  duty  bound  to  do,  without  any  intent 
other  that  an  intent  to  perform  his  duty.  If  this  be  so,  under  this 
indictment  he  is  not  guilty,  because  the  intent  to  give  Holmes  his 
liberty,  to  enable  him  to  escape  further  punishment,  is  wanting.  Under 
such  circumstances  he  would  be  guilty  of  a  negligent  escape." 

And  in  subsequently  alluding  to  the  circumstances  that  the  defend* 
ant  had  assisted  in  procuring  the  illegal  discharge,  be  says,  among 
other  things,  as  follows:  ''A  jailer  designing  to  end  the  punishment 
of  a  prisoner  lawfully  committed  to  his  custody,  who  procures  his  dis- 
charge, or  causes  such  discharge  to  be  procured,  must  take  care  that  the 
discharge  is  lawful,  or  he  will  be  guilty  of  a  voluntary  escape.  Where 
he  undertakes  to  terminate  such  an  imprisonment,  the  term  having  not 
expired,  he  must  take  the  chance  that  the  discharge  he  procures  Is 
lawful,  and  he  is  guilty  of  a  voluntary  escape,  if  it  be  not  lawfuL 
Where  he  acts  affirmatively  he  can  not  excuse  himself  by  saying  that  he 
was  ignorant  of  the  law." 

The  first  proposition  stated  in  these  instructions,  to  the  effect  that  the 
defendant  was  not  guilty  of  the  crime  charged  unless  he  acted  knowingly 
and  with  intent  to  assist  the  prisoner  in  escaping  from  the  punishment, 
was  correct,  although  doubts  have  been  sometimes  expressed  by  legal 
writers  on  the  subject.  But  I  think  both  reason  and  authority  are  in  favor 
of  the  principle  as  laid  down.  We  can  scarcely  believe  that  the  custodians 
of  convicts  could,  under  the  system  of  the  common  law,  have  been  held 
to  a  greater  responsibility.  By  force  of  that  system  a  jailer  being  guilty 
of  a  voluntary  escape  of  a  felon,  became  himself  a  felon,  a  rigor  that 
has  beeh  transported  into  our  own  statute-book  in  the  provision  that 
prescribes  that  if  any  jailer,  etc.,  having  in  his  custody  any  offender 
guilty  of  treason,  murder,  or  otherwise  punishable  with  death,  shall  vol- 
untarily permit  or  suffer  such  offender  to  escape,  he  shall  be  adjudged 
guilty  of  a  high  misdeneanor,  and,  on  conviction,  shall  suffer  death.  It 
is  quite  incredible  that  it  was  at  any  time  the  law  that  such  a  conse- 
quence as  this  was  to  follow  an  escape  that  had  not  been  permitted 
mah  animo;  and,  as  I  have  said,  the  authorities  do  not  countenance 
such  an  idea.  Thus,  from  the  Tear  Books  we  have  the  case  ^  of  a 
justice  of  the  peace  bailing  a  person  not  bailable  by  law,  and  it  was 
held  that  the  jailer  discharging  the  prisoner  by  force  of  such  an  illegal 
and  nugatory  procedure,  was  not  guilty  of  felony,  but  was  liable  only 
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for  a  negligent  escape.  And  Lord  Hale^  sajs,  that  a  sheriff,  etc., 
bailing  one  that  is  not  bj  law  bailable,  it  is  not  in  him  a  voluntary 
escape,  at  least  unless  done  by  design  to  deliver  the  prisoner  forever, 
bnt  an  negligent  escape  punishable  at  common  law.  It  will  not  escape 
notioe  that  it  was  a  mistake  as  to  the  law  innocently  fallen  into  by  the 
officer,  which  was  considered  so  to  mollify  the  offense  as  to  convert 
what  otherwise  wonld  have  been  a  very  high  crime  into  a  mere  misde- 
meanor. 

In  view  of  the  authorities  thus  referred  to,  and  the  characteristics  of 
the  official  misconduct  in  question,  it  was  to  have  been  expected  that  so 
accurate  a  writer  as  Mr.  Sergeant  Hawkins  should  have  stated  the  law 
in  this  particular,  in  these  words,  viz. :  ''There  can  be  no  doubt  but 
that  wherever  an  officer  who  hath  the  custody  of  a  prisoner  charged 
with,  and  guilty  of  a  capital  offense,  doth  knowingly  give  him  his  liberty 
with  an  intent  to  save  him  either  from  his  trial  or  execution,  he  is  guilty 
of  a  voluntary  escape,  and  thereby  involved  in  the  guilt  of  the  same 
crime   of  which  the  prisoner  was  guilty  and  stood  charged  with."^ 
Mr.  Bishop  similarly  defines  the  offense  ;3  and  in  the  work  of  Mr. 
Bossell,  we  find  the  definition  of  Hawkins  adopted  without  any  modifi- 
cation. 

It  is  clear,  therefore,  that  in  order  to  constitute  the  crime  of  volun- 
tary  escape,  the  act  must  be  done  by  the  officer  moUo  animo,  and  that  if 
he  discharge  the  prisoner  through  an  erroneous  interpretation  of  the 
law,  he  is  not  guOty  of  that  crime,  but  of  the  lesser  offense  of  negli- 
gent escape.  It  is  a  crime  in  which  the  intention  to  do  a  wrong  is  one 
of  the  fundamental  and  essential  ingredients.  As  has  already  been 
remarked  the  charge  of  the  judge  on  this  head  was  legally  correct.    ' 

But  I  can  not  agree  to  the  exception  to  this  principle,  which  he  intro- 
duced into  his  charge.  That  exception  was  that  if  the  jailer  helped  to 
procure  the  discharge  in  question  from  the  police  justice,  and  although 
lach  act  was  done  in  a  bona  fide  belief  that  the  justice  had  the  legal 
right  to  make  such  discharge,  in  such  event  the  defendant  was  guilty 
of  the  crime  for  which  he  was  indicted.  There  seems  to  be  no  ground 
for  such  a  construction  of  the  law  as  this.  If  the  officer  had  a  bona  fide 
belief  in  the  power  of  the  justice  to  discharge  the  prisoner,  he  did  not 
act  mdlo  animo^  either  in  the  procurement  of  such  discharge  or  in  acting 
under  it.  It  may  be  that,  it  is  not  a  commendable  practice  for  jailers 
to  participate  under  ordinary  circumstances,  in  applications  for  the 
release  of  persons  in  their  custody,  but  I  do  not  know  of  any  law  that 
prohibits  such  conduct.  At  all  events,  if  the  discharge  so  procured 
turns  out  to  be  illegal,  its  procurement  by  the  officers  acting  under  it, 

1  VOL  L,  p.  96.  '  S  BiBh.  Or.  L.,  leo.  990. 
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does  not  per  ae,  and  as  a  matter  of  law,  irrespectively  of  the  realities  of 
the  case,  raise  op  an  intendment  that  such  officer  had  a  guilty  knowl- 
edge that  he  was  acting  criminally.  The  criminal  mind  was  no  more 
shown  to  be  present  in  suffering  this  prisoner  to  escape  from  the  mere 
circumstance  that  the  justice's  order  had  been  obtained  through  the 
instrumentality  of  the  defendant,  than  if  such  order  had  been  procured 
by  a  stranger. 

In  this  respect,  the  instructions  of  the  judge  to  the  jury,  were  car^ 
rect. 

The  exceptions  taken  to  the  indictment  have  been  examined,  bat 
none  of  them  h^ve  appeared  to  be  well  founded. 

For  the  error  above  stated,  the  judgment  must  be  reversed. 


BSCAFE  *  WARRANT  MUST  BE  VALID. 

HousHt;.  People. 

[76  El.  487.] 

In  the  Supreme  Court  of  Illinois, 

BMape~Ofllo«rPermlttinff  Bsoape  not  Liable  if  Wanant  I*  Told— l>«flMttv« 

Complaint.— Where  the  warrant  by  yirtne  of  which  an  officer  recelTes  a  prUoner  la  roid 

became  the  magistrate  had  no  jariadlction  to  iMve  the  warrant  on  the  affldaTit  made 

before  him,  the  offloer  is  not  liable  to  proseoation  for  rolnntarUj  permittinc  thepria- 

,  oner  to  e8CM>o  oat  of  his  costody,  although  the  warrant  is  regular  on  its  face* 

ScHOLFiELD,  J.  Appellant  was  conyicted,  in  the  court  below,  for 
permitting  the  escape  of  a  prisoner  who  had  been  committed  to  his  cus- 
tody in  his  official  capacity  of  constable.  The  affidavit  upon  wliich  the 
warrant,  by  yirtue  of  which  the  prisoner  was  arrested,  was  issued,  is  as 
follows :  — 


} 


*^  State  of  Illinois, 
"Knox  County,     ^*'' 

"  The  complaint  and  information  of  George  Huggins,  of  Knox  Town- 
ship, in  said  county,  made  before  James  Moore,  Esq. ,  one  of  the  jus- 
tices of  the  peace  in  and  for  said  county,  on  the  sixth  day  of  May, 
1873,  who  being  duly  sworn,  upon  his  oath  says  that,  in  Knox  town- 
ship, in  the  said  county,  on  the  25th  day  of  April,  1873,  he  had  a  saddle 
and  sheep  skin  stolen  from  his  barn  in  said  place,  and  that  he  verily  be> 
lieves  that  they  are  now  in  the  possession  of  a  man,  name  unknown — 
a  large  size  man,  riding  a  sorrel  mare  with  a  light  mane  and  taU,  and 
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young  colt  miming  after,  when  last  seen  — who  stayed  last  night  at  Ed- 
mund Rnssel's,  in  Persifer  Township,  this  county.  He  therefore  prays 
that  the  said  unknown  described  man  may  be  arrested  and  dealt  with 
aooording  to  law. 

'*  Gbobob  HuGoms. 

Snbscribed  and  sworn  to,  before  me,  this  sixth  day  of  May,  1873. 

^'  James  Moore, 
"  Justice  of  the  Peace." 

The  w^arrant  recites,  among  other  things,  that  complaint  had  been 
made,  under  oath,  by  the  complainant,  that  he  *^  had  just  and  reasona- 
ble grounds  to  suspect  that  a  certain  unknown  man  (then  follows  the 
description  given  of  him  in  the  affidavit)  is  guilty  of  said  theft,  or  lar- 
ceny, of  saddle  and  sheep  skin,  as  he  verily  believes."    The  warrant 
is,  in  other  respects,  in  the  usual  form,  and  no  objection  is  taken  to  it, 
except  Buch  as  is  predicated  on  the  insufficiency  of  the  affidavit.    The 
warrant  was  placed  in  the  hands  of  a  constable  named  Thurman  to  exe- 
CQte.     Thurman,  after  receiving  the  warrant,  arrested  a  man  answering 
to  the  description  therein  given,  and  subsequently  delivered  the  war- 
rant to  appellant,  and  placed  the  prisoner  in  his  custody. 

The  first  and  third  instructions  given  by  the  court,  at  the  instance  of 
the  People,  embrace  the  only  questions  necessary  to  be  considered,  and 
Me  as  follows :  *'  1st  The  court  instructs  the  jury  that  the  warrant  in* 
Uodnced  in  evidence  in  this  case  is  a  legal  warrant,  and  will  be  so  re- 
garded by  the  jury.  8d.  The  jury  are  instructed  that,  if  they  shall  believe 
from  the  evidence,  beyond  a  reasonable  doubt,  that  on  the  sixth  day  of 
May,  A.  D.  1873,  the  warrant  introduced  in  evidence  in  this  case  was 
iflsaed  by  James  Moore,  a  justice  of  the  peace  of  said  Knox  County,  in 
estate  of  Illinois,  on  the  complaint  of  George  Huggins,  for  the  arrest 
of  the  person  described  therein,  for  a  criminal  ofi^ense,  and  that  said 
warrant  was  delivered  to  Fletcher  Thurman,  a  constable  of  said  Knox 
Comity,  to  arrest  the  person  named  therein,  and  that  said  Thurman,  as 
such  constable,  and  under  and.by  virtue  of  said  warrant,  did  arrest  one 
William  Hughes,  and  that  said  Hughes  was  the  person  described  in  said 
warrant ;  and  that  said  Thurman  afterwards  delivered  the  said  war* 
rant,  and  the  body  of  said  prisoner  Hughes,  into  the  legal  custody  of 
the  defendant,  James  D.  Housh,  then  and  there  a  constable  of  said 
Enoz  County,  and  that  said  James  D.  Housh  willfully  failed  and  neg- 
lected to  bring  the  said  prisoner  before  said  James  Moore,  the  officer 
who  issued  said  warrant,  or  before  any  other  justice  of  the  peace,  in 
his  absence,  as  required  by  law,  but  voluntarily  suffered  and  permitted 
said  prisoner,  before  conviction,  to  escape  and  go  at  large,  in  manner 
and  form  as  charged  in  the  indictment,  then  the  jury,  if  true  to  their 
oaths,  must  find  the  defendant  guilty." 
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Section  6,  article  2,  of  the  Constitution,  is:  '^  The  right  of  the  peo- 
ple to  be  secure  in  their  persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be  violated ;  and  no  war- 
rant shall  issue  without  probable  cause,  supported  by  affidavit,  par- 
ticularly describing  the  place  to  be  searched,  and  the  person  or  thing  to 
br  seized."  And  section  4  of  division  18,  of  the  Criminal  Code,^  pro- 
vides that  it  shall  be  lawful  for  any  judge  of  the  Supreme  or  Circuit 
Court,  in  his  circuit,  or  any  justice  of  the  peace,  in  his  county,  *'  upon 
oath  or  affirmation  being  made  before  him,  that  any  person  or  persons 
have  committed  any  criminal  offense  in  this  State,  or  that  a  criminal 
offense  has  been  committed,  and  that  the  witness  or  witnesses  have  just 
and  reasonble  grounds  to  suspect  that  such  person  or  persons  have  com* 
mitted  the  same,  to  issue  his  warrant  under  his  hand,"  etc 

It  will  have  been  observed  that  the  affidavit  in  this  record  wholly 
omits  to  state  either  that  the  person  therein  described  committed  the 
offense  for  which  the  warrant  for  his  arrest  was  issued,  or  that  the  per- 
son at  whose  instance  and  upon  whose  complaint  it  was  issued,  had  just 
and  reasonable  grounds  to  suspect,  or  did  in  fact  suspect,  that  he  waa 
guilty  of  such  offense. 

It  is  true  that  the  recent  possession  of  stolen  property,  unexplained, 
raises  a  presumption  that  the  person  in  possession  stole  it ;  but  this  is 
only  a  rule  of  evidence,  and  the  presumption  may  be  overcome  by  proof 
showing  that  the  possession  is  not  inconsistent  with  an  honest  intention. 
The  citizen  is,  both  by  the  constitution  and  the  law,  entitled  to  be  free 
from  arrest,  by  warrant  on  a  criminal  charge,  until  a  complaint  under 
oath  or  affirmation  is  made,  charging  that  a  crime  has  been  committed, 
and  that  there  is  probable  cause  to  suspect  that  he  committed  the  same. 
For  aught  that  appears  in  this  affidavit,  the  prisoner  may  have  honestly 
come  to  the  possession  of  the  property  claimed  to  have  been  stolen,  by 
purchase,  or  by  borrowing,  or  by  finding ;  and  this  may  have  been 
known  to  the  person  making  the  affidavit.  There  is  nothing  in  the  affi- 
davit necessarily  inconsistent  with  this  idea.  Without  saying  more,  it 
is  sufficient  that,  in  our  opinion,  the  affidavit  was  insufficient  to  give 
jurisdiction  for  the  purpose  of  issuhigthe  warrant.  A  majority  of  the 
court  are  of  opinion  that,  the  affidavit  being  insufficient,  the  prisoner 
was  improperly  deprived  of  his  liberty,  and  he  was  justified  in  assert- 
ing his  right  to  freedom,  guaranteed  to  him  by  the  Constitution  and'  the 
law,  by  refusing  to  submit  to  the  warrant.  In  breaking  away  from  the 
officer's  custody  he  committed  no  offense.' 

The  rule,  as  found  in  treatises  upon  criminal  law,  is,  that  whenever 
an  imprisonment  is  so  far  irregular  that  it  is  no  offense  in  the  prisoner 

^  Gross'  Stat.  1869,  p.  206.  s  State  v.  Leach,  7  Conn.  79i. 
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to  break  from  it  by  force,  it  will  be  no  offense  in  the  officer  to  suffer 
him  to  escape.^ 

It  is  tme,  as  contended  by  the  State  attorney,  that  as  the  warrant  was 
regular  on  its  face,  the  officer  who  made  the  arrest,  and  the  appellant 
who  receiyed  the  custody  of  the  prisoner,  would  be  protected  in  an 
action  for  assault  and  false  imprisonment,  in  consequence  of  his  arrest 
and  deprivation  of  liberty,  but  it  does  not  follow  therefrom  that  appel- 
lant was  bound  to  obey  the  warrant.  The  somewhat  anomalous  con- 
dition that  a  sheriff  or  constable  occupies  in  such  cases  is  well  explained 
in  TuUle  et  aJ.  v.  WiUon.^ 

It  is  there  said :  *'  The  rule  that  a  ministerial  officer  is  protected  in 

the  execution  of  process  issued  by  a  court,  or  officer  having  jurisdiction 

of  the  subject-matter  and  of  the  proccess,  if  it  be  regular  on  its  face, 

and  does  not  disclose  a  want  of  jurisdiction,  is  a  rule  of  protection 

merely,  and  beyond  that  confers  no  right ;  it  is  held  to  be  personal  to 

the  officer  himself,  and  affords  no  shelter  to  the  wrong-doer,  under 

color  of  whose  process,  if  it  be  Toid,  the  officer  is  called  upon  to  act. 

Such  an  office?  may  stop  in  the  execution  of  process,  regular  on  its 

face,  whenever  he  becomes  satisfied  there  is  a  want  of  jurisdiction  in 

the  oflScer  or  court  issuing  it ;  and  if  sued  for  neglect  of  duty,  may 

show  in  his  defence  such  want  of  jurisdiction.^    He  can,  if  he  chooses, 

take  the  responsibility  of  determining  the  question  of  jurisdiction,  or 

any  other  question  to  which  the  process  may  give  rise." 

The  justice  of  the  peace  not  having  been  invested  with  jurisdiction 
bjthe  affidavit  to  issue  the  warrant,  it  was  void,  and  it  necessarily  fol- 
lows that  the  court  erred  in  giving  the  instructions,  and  that  appellant's 
conviction  was  improper.    The  judgment  ts  reversed  and  the  defendant 

dischaiged. 

Judgment  reversed. 


ILSCAFB^CUSTODT  MUST  BB  LEGAL— QUESTION  FOB  JURY. 

Habersham  v.  State. 

[56  Ga.  61.] 
In  the  Supreme  Court  of  Georgia. 

!•  OnfhaTrlal  of  a  pMMaeation  for  Aiding  to  Bsoape  from  onstody,  the  fact  of  ova* 
tody  Is  lor  the  jury,  and  so,  aUo,  Ib  the  legality  of  that  particular  casiody.  It  is  error  to 
ehar^e  that  the  custody  waa  legal  if  the  State's  eyidence  is  true,  or  that  if  the  Jury  be- 
Uere  the  eridence  for  the  State  they  moat  And  a  verdict  of  guilty. 

IS  Hawk.  F.  C,  oh.  S9,  see. S;  Bos.  Or.  s  24  111.661. 

Kt.4»;  lltoss.onCr.417.  8  Sari  v.  Camp.  et.  al.,  16  Wend.  669. 
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2.  OiMtodyby  a  FrlTftto  Paraon  After  aLa^al  Afrest  without  Wanrant,  boeoaas 

illegal  if  protracted  for  an  unreasonable  time,  and  whether  the  time  waa  reasonable  or 
unreasonable  is  a  question  for  the  jury,  under  proper  instructions  from  the  court  as  to 
the  pxon^tness  which  the  law  exacts  in  oonTcying  the  party  arrested  before  a  magla- 
trate. 

8.  Oustody  Voluntarily  Aaanmed  by  a  Private  PeMon  without  Warrant,  may  be 
lawfully  terminated  with  his  consent,  by  turning  the  prisoner  loose. 

Habersham  was  indicted  for  the  offense  of  assisting  a  prisoner  (name 
unknown  to  the  jurors)  to  escape  from  the  custody  of  Lawrence  Banks 
and  Chatham  Bodgers.  The  defendant  pleaded  not  guilty.  The  evi- 
deuce  made^  in  substance,  the  following  case :  — 

On  the  night  of  June  13,  1875,  at  about  one  o'clock,  two  clerks 
Banks  and  Bodgers,  by  name,  arrested  a  boy  in  the  house  which  con- 
nected with  the  fttore  in  which  they  were  employed.  They  state  that  this 
boy,  with  some  other  person  who  ran  ofi,  broke  into  the  house  with  the 
view  of  passing  thence  into  the  store ;  that  they  only  struck  him  for  the 
purpose  of  overcoming  his  resistance  when  it  was  sought  to  arrest 
him ;  that  the  boy  had  a  sack  oyer  his  head,  with  holes  for  his  eyes  cut 
in  it. 

After  bis  arrest  he  was  tied,  and,  according  to  the  evidence  of  the  de- 
fendant, whipped  twice.  Bodgers  sat  up  with  him  all  night.  In  the 
morning  Banks  went  to  tell  the  proprietors  of  the  store  what  had  oc- 
curred. During  his  absence,  according  to  the  testimony  of  the  State, 
at  about  eight  o'clock,  defendant  untied  the  boy  and  took  him  awi^ 
from  Bodgers.  Defendant  said  he  would  take  upon  himself  the  respon- 
sibility of  releasing  him.  Bodgers  said  the  boy  had  broken  into  the 
house.  Defendant  said  that  he  was  a  constable  and  knew  the  rules  of 
law.  Bodgers  did  not  resist  defendant,  as  he  was  afraid  pf  him. 
There  had  been  a  storm  on  the  previous  evening  at  about  nine  o'clock. 

The  boy,  whose  name  was  subsequently  discovered  to  be  Solomon 
Weaver,  testified  that  he  went  through  open  doors  into  the  house  for 
the  purpose  of  avoiding  a  storm ;  that  he  went  into  a  closet  and  went  to 
sleep ;  that  he  entered  before  the  shop  was  closed ;  that  when  discov- 
ered he  was  shot  at,  arrested  and  whipped ;  that  when  defendant  came 
in  the  morning  he  gave  him  this  account  of  the  transaction ;  that  Rodgers 
then  told  the  defendant  to  turn  him  loose,  which  defendant  did ;  that 
he  immediately  gave  himself  up,  knowing  that  he  had  done  nothing 
wrong. 

Defendant  stated  that  on  the  night  of  June  13th,  ne  was  up  very  late, 
and  in  passing  the  house  which  had  been  broken  into  he  heard  some  one 
crying ;  that  he  peeped  into  the  house  and  saw  a  boy  tied ;  that  he  got 
up  at  twenty-five  minutes  after  nine  o'clock  a.  m.,  and  saw  a  crowd  in 
front  of  the  store ;  that  he  went  down  there  and  saw  this  boy,  who  gave 
him  his  account  of  the  trouble  he  was  in,  saying  that  Bodgers  had 
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whipped  him  for  coming  in  and  sheltering  himself  from  the  storm ;  that 
he  turned  him  loose,  telling  Rodgeis  that  he  had  no  right  to  whip  him ; 
that  he  tamed  the  boy  loose  by  consent  of  Bodgers,  who  said  he  did  not 
wish  to  have  the  boy  dealt  with  by  law,  but  woald  give  him  a  few 
stripes. 

The  jury  f oand  the  defendant  gnilty.  A  motion  was  made  for  a  new 
trial,  upon  the  following  grounds,  to  wit:  — 

Ist.  Because  the  court  erred  in  charging  the  jury  that  they  could  find 
defendant  guilty,  notwithstanding  the  person  claimed  to  have  escaped 
had  never  been  prosecuted. 

2d.  Because  the  court  erred  in  charging  that  the  jury  were,  in  no 
sense,  judges  of  the  law,  but  must  receive  the  law  as  given  from  the 
court  as  law. 

3d.  Because  the  court  erred  in  charging  that  they  were  not  judges  of 
tile  fact  as  to  whether  the  custody  of  the  escaped  person  was  legal  or 
not  under  the  circumstances. 

4th.  Because  the  court  erred  in  charging  that  the  custody  was  legal 
if  the  evidence  adduced  for  the  State  was  true. 

5th.  Because  the  court  erred  in  charging  that  it  was  the  exclusive 
judge  of  the  question  as  to  whether  the  custody  was  legal  or  not  in  this 
case,  under  the  circumstances  and  facta  disclosed. 

6th.  Because  the  court  refused  to  charge  that  if  the  jury  believed 
from  the  evidence  that  the  holding  of  the  boy  was  for  an  unreasonable 
l3me  after  his  arrest,  then  the  custody  was  not  legal,  and  they  must  ac- 
qait. 

7th.  Because  the  court  erred  in  charging  that  the  jury  could  not  con- 
ader  the  fact  that  the  boy  was  being  cruelly  treated  at  the  time  he  was 
released. 

8th.  Because  the  court  erred  in  refusing  to  charge  that  if  the  jury 
believed  that  Bodgers,  who  had  the  boy  in  custody,  told  the  defendant 
to  torn  him  loose,  then  they  could  not  find  the  defendant  guilty. 

9th.  Because  the  court  erred  in  refusing  to  charge  that  the  jury 
eoold  not  find  the  defendant  guilty  unless  they  believed  from  the  evi- 
dence that  he  knew  the  boy  was  held  for  a  criminal  offense. 

10th.  Because  the  court  erred  in  charging  the  jury  that,  in  making 
up  their  verdict,  they  could  not  consider  the  question  whether  the  boy 
had  or  had  not  been  guilty  of  a  criminal  offense ;  but  that  if  the  boy 
▼as  in  custody  of  Rodgers,  as  the  evidence  of  the  State  disclosed, 
dtlioQgh  he  may  have  been  perfectly  innocent  of  any  burglary,  still,  if 
the  jury  believed  the  evidence  for  the  State,  they  must  find  the  defend- 
ant guilty. 
The  motion  was  overruled  and  the  defendant  excepted. 
/.  F.  ByaUj  for  plaintiff  in  error. 
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A.  B.  Lamar^  Solicitor-General,  by  W.  O.  Charlton^  for  the  State. 

Blecklet,  J.  1.  Logically  considered,  the  trial  of  a  criminal  case 
is  an  effort  to  complete  a  final  syllogism,  having  for  one  premise,  matter 
of  law ;  for  the  other,  matter  of  fact ;  and  for  the  conclasion,  the  re- 
salting  proposition  of  guilty  or  not  guilty.  It  is  the  duty  of  the  judge 
to  supply  the  jury  with  material  for  the  major  premise  of  this  syllogism ; 
and  it  is  the  duty  of  the  jury  to  collect  from  the  evidenoe  the  minor 
premise,  compare  the  two,  draw  the  conclusion,  and  declare  it  in  their 
verdict.  Inasmuch  as  it  is  possible  for  the  judge  to  mistake  the  law  or 
misrepresent  it,  the  material  which  he  supplies  or  some  part  of  it,  may 
be  erroneous.  Are  the  jury,  nevertheless,  to  accept  it  as  correct,  oris 
it  subject  to  their  revision  and  correction?  May  they,  if  they  think  it 
faulty,  reject  it,  and  substitute  in  its  place  something  corresponding  to 
their  own  convictions  of  what  the  law  really  is?  Are  the  scriptures  of 
the  law  an  open  bible ;  or  must  they  be  read  for  the  laity  by  the  priest- 
hood of  the  bench?  The  power  of  overruling  the  judge's  charge,  ap- 
parently conceded  to  the  jury  by  this  court  in  most  of  the  cases,^  prior 
to  Brown* 8  Case,^  is  in  the  latter  denied;  and,  by  several  later  adjudi- 
cations, the  doctrine  of  Brown* s  Case,  has  become  the  established  rule 
of  decision.  3 

It  is,  perhaps,  too  late  for  a  single  member  of  the  court  to  urge  Ms 
individual  conviction  that  Brown's  Case  was  an  ^'  innovation."  The 
learned  judge  who  delivered  the  opinion  of  the  court  in  that  and  in 
some  of  the  subsequent  cases  cited  above,  has  declared  that  it  was  not 
an  innovation,  that  it  was  opposed  to  previous  dicta  only,  not  to  pre- 
vious decisions.  He  thought  the  true  principle  of  the  former  cases 
was  preserved.  Acquiescence  in  that  view  would,  probably,  at  this 
late  day,  be  the  better  line  of  judicial  conduct  for  any  of  his  successors 
who  might  be  of  a  different  opinion.  The  now  current  holding  is,  in 
effect,  that,  to  the  jury,  the  highest  and  best  evidence  of  what  the  law 
is,  is  the  charge  of  the  court ;  indeed,  that  their  own  final  access  to  the 
law  is  through  this  charge.  And  it  is  maintained  that,  in  order  to  judge 
of  the  law,  It  is  in  no  wise  necessary  that  the  jury  should  be  invested 
with  power  to  revise  the  charge  and  correct  it.  As  the  judge  is  the 
organ  of  the  law  itself,  through  whom  is  made  known  to  the  jury  what 
the  law  is,  they  are  to  receive  it  as  he  lays  it  down,  and  not  discredit 
him  as  a  legal  authority.  In  judging  the  law  they  are  to  pass  npoo 
what  it  is  in  the  charge,  not  upon  what  it  is  out  of  the  charge ;  and 
coming  thus  to  an  understanding  of  it,  are  to  determine  what  is  its  rigbt 
and  proper  application  to  the  facts  in  evidence,  and  what  conclusioQ 

1  See  HopUns*  Annotated  Penal  Lawa,  8  See 41  Ga.S17;  49  /M(I.48B;  63  Ibld.B^ 

•eo.  1002.  890,  607. 

Beperted  in  40  Ga.  689. 
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results  from  combiniii^  tbe  two  elements  of  law  and  fact.    When  the 
jury  hear  the  charge,  understand  what  it  means,  and  apply  it  to  the 
facts  before  them,  they  have  Judged  of  the  law  which  the  charge  con- 
tains ;  and,  as  they  have  no  proper  access  to  any  different  law,  there 
13,  for  them,  no  different  law  on  the  subject,  and  they  can  not  correct 
the  errors  of  the  judge  if  they  would.     Relatively  to  the  jury,  the  charge 
stands  like  a  volume  of  law  published  by  authority — the  only  volume 
so  published  6f  which  they  know  the  contents.     But  none  of  the  cases 
hold,  or  even  hint,  that  the  jury  are  in  no  sense  judges  of  the  law.    If 
to  judge  the  law  and  to  follow  the  charge  be  incompatible,  that  is,  if  to 
iccept  the  law  as  registered  in  the  charge-,  be  a  surrender  of  the  right 
to  judge  of  it,   then  the  theory  that  the  charge  is  binding  must  be 
abandoned,  for  the  statute  expressly  declares  that  the  jury  shall  be 
judges  of  the  law  as  well  as  of  the  fact.^    If  we  must  give  np  one  or 
other  of  the  two  things,  it  is  in  vain  to  hesitate ;  the  right  to  judge 
mast  be  preserved,  and  the  duty  of  conforming  to  the  charge  be  no 
longer  exacted.     We  have  seen,  however,  that  the  two  branches  of  the 
rule  are  believed  to  be  reconcilable ;  that  is,that  the  jury  may  be  judges 
of  the  law  without  having  the  right  to  contradict  the  court  or  to  reject 
what  is  delivered  as  law  from  the  bench.    No  tribunal  whatever  is  at 
liberty  to  refuse  to  recognize  as  law  what  comes  to  it  duly  vouched  as 
such  by  the  highest  instrumentality  appointed  by  the  law  to  give  it  as- 
snranoe.    If  otherwise,  a  court,  in  judging  of  the  law  contained  in  the 
Constitution  of  the  United  Stales,  might  deny  the  contents  to  be  law, 
instead  of  merely  finding  out  the  true  meaning  of  the  instrument  and 
applying  that  meaning  to  the  case  in  hand. 

2.  In  the  foregoing  presentation  of  the  relative  functions  of  judge 
ind  jaiy,  the  subject  has  been  contemplated  in  its  widest  range,  as  em- 
bracing an  entire  case ;  bnt  the  like  principle  of  separation  between  the 
proTince  of  the  judge  and  that  of  the  jury  is  to  be  observed  in  dealing 
with  any  given  subdivision  of  the  case.    Thus,  an  essential  part  of  the 
offense  before  us  is  the  custody  alleged  to  have  been  violated.    Was  it 
a  legal  or  an  illegal  custody?    How  are  the  two  classes  to  be  distin- 
guished?   By    certain  variations  in    the  attendant     circumstances. 
What  circumstances  will  bring  this  particukir  custody  within  the  class 
legal,  and  what  will  bring  it  within  the  class  illegal,  are  questions  of 
I&w;  but  the  actual  presence  or  absence  of  one  set  of  circumstances  or 
the  other,  in  the  particular  instance,  is  matter  of  fact.     Legal  custody 
or  illegal  custody  is,  therefore,  a  conclusion  consisting  of  law  and  fact 
blended ;  just  as  guilty  or  not  guilty  is  a  conclusion  composed  of  the  like 
elements.    As  both  conclusions  are  of  the  same  nature,  the  processes  of 

1  Code,  860.  4646. 
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arriving  at  them  are  similar.  The  law  element  is  the  material  for  tiie 
major  premise  in  a  special  sjUogism  touching  custody,  and  is  to  be  sup- 
plied by  the  judge.  The  jury  are  to  collect  from  the  evidence  the  minor 
premise,  compared  the  two,  and  draw  the  conclusions  of  legal  custody 
or  illegal  custody.  As  the  judge  can  decide  no  question  of  fact,  he  is 
not  permitted  to  declare  whether  the  particular  custody  disclosed  by  the 
evidence  belongs  to  the  one  class  or  to  the  other.  He,  as  the  organ  of 
law,  can  carry  his  voice  no  farther  than  the  law  goes.  He  can  say,  as  the 
law  does,  that  such  and  such  custody  is  legal,  and  such  and  such  illegal ; 
but  he  can  not  say  that  this  particular  custody  was  such  or  such,  for 
that  depends  not  on  the  law,  but  on  the  evidence.  Of  course,  too,  the 
bare  fact  of  whether  there  was  any  custody  at  all,  is,  also,  for  the  jury, 
unless  it  is  admitted. 

8-8.  The  remaining  points  are  distinctly  ruled  in  the  head-notes,  and 
will  be  fully  understood  when  read  in  the  light  of  the  reporter's  state- 
ment. Judgment  reversed. 


ESCAPE  — CONVEYING  TO  PRISONEB  ANY  INSTRUMENT,  ETC.,  CAL- 
CULATED TO  AID  HIS  ESCAPE. 

Hughes  v.  State. 

[6  Ark.  182.] 

2n  the  Supreme  Court  of  Arkansas,  1846. 

A  Statute  pimishlnflr  the  Ckmveying  to  any  person  lawfully  impxisoned,  any  instrn- 
ment,  arma  or  other  thing  oaloulated  to  aid  hia  escape  is  intended  to  prohibit  any  sob- 
■tantlal  thing  which  might  be  used  or  handled  by  him  in  facilitating  or  effecting  his 
escape,  and  does  not  cover  a  letter  informing  the  prisoner  that  he  has  a  friend  and  can 
be  released  from  confinement. 

Error  to  the  Circuit  Court  of  Pulaski  County. 

This  was  an  indictment  against  George  W.  Hughes  for  attempting  to 
aid  the  escape  of  a  prisoner  from  the  penitentiary,  determined  in  the 
Circuit  Court  of  Pulaski  County,  at  the  May  term,  1844,  before  the 
Hon.  J.  J.  Clenbbnin,  one  of  the  circuit  judges.  The  indictment 
charged  that :  — 

^'Hughes,  on  the  dOth  day  of  March,  1844,  conveyed  into  the  jail 
and  penitentiary  house  of  this  State,  a  certain  instrument  of  writing, 
being  a  thing  proper  and  useful  to  aid  one  John  Pence,  a  prisoner  con- 
fined therein,  to  escape,  with  the  intent  thereby  to  facilitate  the  escape 
of  the  said  Pence,  who  before  that  time,  had  been  convicted  of  a  felony, 
and  lawfully  sentenced  to  undergo  confinement  in  sud  jail  and  peniten- 
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tiarj  hoase,  and  was  then,  in  pursuance  of  such  conviction  and  sen- 
tence, lawfully  confined  and  detained  therein,  contrary,"  etc. 

To  which  the  defendant  pleaded  not  guilty ;  the  case  was  submitted 
to  a  jury,  who  found  him  guilty,  awarded  him  one  year's  imprisonment, 
and  assessed  a  fine  upon  him  of  one  hundred  dollars.  The  judgment  of 
the  court  was  rendered  accordingly.  The  defendant  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  law  and  evidence,  and 
in  arrest  of  judgment,  on  the  ground  that  the  indictment  set  forth  no 
offense  against  the  statute,  and  was  insufficient  in  law.  Both  of  which 
motions  the  court  overruled,  and  the  defendant  excepted.  From  his 
bill  of  exceptions  it  appears :  — 

The  State  proved,  by  James  McVicSar,  that  Hughes  was  an  under- 
keeper  in  the  penitentiary  —  had  been  faithful  in  the  discharge  of  his 
duty,  until  the  above  offense  was  charged  to  him.  He  kept  the  key  of 
Pence's  cell.  About  the  last  of  March,  1844,  witness  found  in  the  cell 
of  Pence,  rolled  together  and  sewed  up  in  a  feather  pillow,  two  papers 
written  upon  with  pencil,  the  following  of  which  he  believed  to  be  the 
handwriting  of  Hughes,  viz. :  — 

^*  Enow  O  friend  on  expected  know  note  fear  note  tell  not  ceap  dark 
and  be  as  secret  as  the  Gloomy  tombstone  and  you  can  be  re- 
lieved of  your  unhappy  situation,  this  is  a  nulf  for  you  to  know  at* 
present.  A  friend  is  hard  to  find  no  I  her  is  paper  and  pensil  put  down 
your  notions  about  this  without  eny  fear  yours,  etc.  (Eye)  "  —  (on  the 
back)  '*  destroy  this  as  soon  as  the  contents  is  got  never  let  any  one 
knowwhat  is  within." 

Witness  was  the  agent  of  the  penitentiary,  was  familiar  with  the 
handwriting  of  Hughes,  and  knew  the  above  paper  to  be  in  his  hand- 
writing from  the  character  of  the  writing  and  spelling.  W.  C.  Steven- 
son, an  inspector  of  the  penitentiary,  stated  that  he  presented  the  above 
paper  to  Hughes-  and  asked  him  if  he  had  ever  sent  it.  Hughes  appeared 
much  excited  —  replied  that  he  could  not  tell  till  he  examined  it  — 
took  the  paper,  read  it,  and  returned  it.  Witness  was  afraid 
from  the  manner  in  which  he  handled  it  that  he  would  tear  it,  and  let 
it  go  himself  when  Hughes  took  hold  of  it,  lest  it  should  be  torn.  There 
were  other  witnesses  examined,  and  a  number  of  little  circumstances 
shown,  which  had  some  bearing  on  the  case,  but  the  view  which  this 
court  have  taken  of  the  case,  renders  it  unnecessary  to  set  out  the  evi- 
dence more  fully. 

The  defendant  appealed  to  this  court,  and  assigns  as  errors  —  that 
thecourt  below  erred  in  overruling  Ms  motion  in  arrest  of  judgment, 
and  for  a  new  trial,  etc. 
Oldham,  J.,  delivered  the  opinion  of  the  court.     This  was  a  proceed- 
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ingby  indictment  in  the  Circuit  Court,  under  the  seventh  section^ of  the 
Revised  Statutes,  which  prohibits,  under  penalty  of  fine  and  imprison' 
ment,  any  person  from  '^  conveying  into  any  jail  or  place  of  confine- 
ment any  disguised  instrument,  arms  or  other  thing,  proper  and 
useful  to  aid  any  prisoner  in  his  escape,  with  the  intent  thereby 
to  facilitate  the  escape  of  any  prisoner  lawfully  committed,"  etc. 
The  indictment  charges  that  Hughes  *'  conveyed  into  the  jail  and  pen- 
itentiary house  of  the  State  of  Arkansas,  a  certain  instrument  of 
writing,  a  thing  proper  and  useful  to  aid  one  John  Pence  to  escape,"  etc. 

It  is  a  rule,  never  to  be  departed  from,  that  criminal  statutes  must  be 
strictly  construed.  This  rule  is  founded  alike  upon  policy  as  well  as 
humanity,  designed  for  the  protection  of  the  citizen,  unless  he  is  clearly 
charged,  and  proven  guilty,  of  a  violation  of  a  positive  enactment  of 
law.  By  the  application  of  this  rule  we  can  not  possibly  see  how  the 
defendant  below  violated  the  statute  in  question,  by  the  means  charged 
against  him.  fiow  the  instrument  of  writing  could  be  proper  and  use- 
ful to  aid  the  prisoner  in  his  escape  we  can  not  conceive.  The  paper 
produced  in  evidence  upon  the  trial  advised  Pence  that  he  "  could  be 
relieved  from  his  unhappy  situation  "  but  the  mode  and  means  of  es- 
cape are  not  stated.  It  also  led  him  to  expect  and  hope  for  aid  and 
assistance  to  effect  his  escape.  The  paper  itself  could  be  of  no  possible 
advantage  to  the  prisoner ;  the  information  which  it  conveyed  to  him 
might  have  been  conveying  information  to  a  prisoner,  but  does  not  come 
within  the  prohibition  of  the  enactment.  If  it  does  there  is  no  distinc- 
tion made  betwieen  transmitting  it  by  writing  and  conmiunicating  it  ver- 
bally. Had  Hughes  verbally  conveyed  the  information  to  Penoe,  which 
he  did  by  means  of  the  written  instrument,  it  would  not  be  contended, 
for  a  moment,  that  he  had  violated  the  statute  in  question,  and  yet  it 
would  have  been  of  the  same  advantage  to  the  prisoner.  The  design  of 
the  act  was  to  prohibit  the  conveying  to  prisoners  in  confinement  any 
substantial,  tangible  thing,  which  might  be  used  or  handled  by  them  in 
facilitating  or  effecting  their  escape;  but  conveying  information  to  a 
prisoner,  by  which  he  is  led  to  expect  aid,  or  that  he  could  be  released 
or  conve3ring  to  him  any  substance,  which  could  in  itself  be  in  npwise 
useful  or  of  no  advantage  to  him  in  making  his  escape,  does  not  come 
within  the  prohibition. 

The  act  proven  upon  Hughes  is  certainly  a  great  offense  against  pub- 
lic justice,  and  most  strongly  addresses  itself  to  the  legislative  depart- 
ment of  the  State  for  a  remedy,  but  until  a  remedy  is  provided  by 
proper  authority,  such  offenders  must  be  suffered  to  go  at  large  uu- 
whipped  of  justice.  Let  thejudgmetU  be  reversed. 

1  Art  8, 5  div.  ch.  44. 
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BHBAKING  JAIL  —  IMPRISONMENT  UNDEB  VOID  WABBANT. 

State  v.  Leach. 

[7  Conn.  452 ;  16  Am.  Dec.  118.] 
In  the  Supreme  Court  o/Errwra  of  Connecticut^  July^  1827. 


L  ▲  PrlMmer  Oonflned  in  Jail  under  a  Void  Warrant,  may  liberate  Umself  by  break- 
Ins  the  prison,  provided  be  use  no  more  foroe  than  U  necessary  to  enable  him  to  effect  his 
llbexation. 

^  Sm  Baeapa  of  other  Pxiaonera  LawfUly  Ooniined  for  atrocious  crimes  in  the  same 
room  with  him  in  consequence  of  his  escape,  does  not  render  him  guilty  of  any  crime. 

Information  against  Stoddard  Leach  in  two  connts.    The  first  coant 
charged  that  while  he  was  a  lawful  prisoner  in  the  common  jail,  con- 
fined with  sundry  other  persons  legally  confined  therein  for  having  com* 
mitted  divers  atrocious  crimes  and  misdemeanors,  he,  with  intent  to 
effect  his  escape,  and  for  the  purpose  of  effecting  the  escape  of  said 
other  prisoners,  did  feloniously  saw  off  the  iron  grates  and  bars  to  the 
windows  of  said  jail,  and  remove  large  quantities  of  stone  from  the 
walls  of  said  jail.    The  second  count  di<[  not  allege  that  he  was  con« 
fined  in  the  jail,  but  charged  him  with  having  broken  the  prison  with 
fdonious  intent,  to  enable  the  prisoners  confined  therein,  to  make  their 
escape.    The  offense  in  each  count  was  charged  as  a  high  crime  and 
misdemeanor  at  common  law. 

On  the  trial  it  was  admitted  that  he  in  no  other  way  attempted  to 
effect  the  escape  of  other  prisoners  confined  in  the  room  with  him,  than 
as  a  consequence  of  the  attempt  to  effect  his  own  escape. 

Defendant  prayed  the  judge  to  instruct  the  jury  that  his  imprison- 
ment was  illegal,  and  that  he  had  a  right  to  do  the  acts  charged  in  the 
information*  The  judge  instructed  the  jury  that  the  warrant,  by  virtue 
of  which  the  defendant  was  imprisoned  was  illegal ;  yet,  if  they  should 
find  that  he  was  confined  in  jail  under  such  warrant,  and  did  the  other 
acts  charged  in  the  information,  they  should  find  him  guilty.  The 
joiy  accordingly  found  him  guilty  and  he  moved  for  a  new  trial 
for  a  misdirection. 
Chapman  Jb  Harrison  in  support  of  the  motion  contended :  — 
1.  That  to  convict  a  person  of  prison  breach,  it  must  be  averred  and 
proved  that  the  defendant  was  lawfully  confined.^  2.  That  as  this  infor- 
mation alleges  a  lawful  imprisonment,  it  was  necessary  to  prove  such 
allegation.^  8.  That  if  the  act  of.  the  defendant  in  efi^ecting  his  own 
eacape  was  lawful  he  was  not  answerable  for  the  consequences ;  that 

iArcfa.Cr.  PLli»,S9,  806;  1  Buss,  on  Cr.  >  3  Swift's  Dig.  405;  1  Chit.  C.   L.  608; 

547, 661, 555 ;  S  Swift's  Dig.  878.  Arch.  Or.  PI.  19.  23. 
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he  was  not  bound  to  make  any  previous  demand  on  the  jailer  to  be  lib* 
erated. 

Smith  &  Edwards^  corUray  contended:  1.  That  the  defendant  being 
confined  under  a  process  apparently  regular  and  legal,  could  not  forci- 
bly break  the  prison,  but  he  ought  to  have  applied  for  a  writ  of  habeas 
corpus^  on  which  he  might  be  discharged.  2.  That  he  was  liable  to 
conviction  on  the  second  count,  for  letting  out  the  other  prisoners. 

Daggett,  J.  It  appears  from  the  motion  that  the  prisoner  was  con- 
fined in  jail,  and  that  he  attempted  to  efi^ect  the  escape  of  the  other 
prisoners,  in  no  other  way  or  manner  than  as  a  consequence  of  the  at- 
tempt to  effect  his  own  escape.  By  this  we  are  doubtless  to  understand 
that  the  only  object  of  the  prisoner  was  to  free  himself  from  confine- 
ment, and  if  in  effecting  this  object,  persons  legally  imprisoned  escaped, 
he  disregarded  such  consequences. 

The  statute  creating  the  offense  with  which  the  prisoner  was  chaiged 
and  for  which  he  was  committed  was  repealed  before  the  acts  alleged  to 
be  a  crime  were  done ;  the  complaint  on  which  the  warrant  for  his  arrest 
issued  was  illegal,  not  being  made  by  an  informing  ofiScer ;  the  court 
before  which  the  prisoner  was  committed  to  appear  had  no  jurisdiction 
of  the  crime  charged. 

I  am  of  opinion  that  the  direction  of  the  jury  was  erroneous.     The 
act  of  the  prisoner  in  question  was  so  far  from  being  a  high  crime  and 
misdemeanor,  that  it  was  justifiable.     And  here  it  is  not  intended  to 
suggest  that  a  prisoner  might  not  do  acts  which  would  be  unjustifiable 
in  order  to  escape  from  unlawful  imprisonment.     He  might  not,  for  ex- 
ample, kill  the  jailer  or  set  the  prison  on  fire,  or  totally  demolish  it;  for 
none  of  these  acts  might  be  at  all  necessary  to  effect  his  object.     But 
he  might  lawfully  free  himself  from  this  imprisonment,  since  it  is  con- 
fessed to  have  been  illegal.     It  appears  that  all  the  proceedings  were 
void.     A  void  process  is  no  process.     The  complainant,  the  justice  of 
the  peace  who  ordered  him  to  be  committed,  the  sheriff  who  executed 
the  pretended  warrant,  and  the  jailer  who  held  him  under  it,  are  ail 
liable  for  false  imprisonment.     This  is  the  undoubted  doctrine  of  the 
conmion  law  from  the  time  of  the  MarshaUea  Case^  to  this  day.    It 
hence  results  that  the  keeper  of  the  jail  is  vested  with  no  authority,  the 
building  in  which  the  prisoner  is  confined  is  not  a  jail,  but  as  to  him,  a 
mere  private  building ;  and  hence,  he  might  regain  that  liberty  of  which 
he  was  unjustly  deprived ;  and  it  is  no  part  of  the  case  that  he  made 
use  of  more  force  than  was  necessary  to  accomplish  this  object.     Nor 
does  the  fact  that  he  was  confined  with  certain  atrocious  offenders  ren- 
der it  less  proper  for  him  to  effect  his  escape. 

1  10  00.68. 
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There  must,  therefore,  be  a  new  trial. 

The  other  judges  were  of  the  same  opinion ;  Pbtebs,  J.,  at  first  dis- 

sentingy  but  nltimately  concurring. 

New  trial  to  be  granted. 


EXTORTION  —  REQUISITES  OP  CRIME.  , 

CoLLiEB  V.  State. 

[55  Ala.   125.] 

In  the  Supreme  Court  of  Alabama,  1876. 

VoOoBstlti&ta  the  Btatatory  Offanae  of  Bxtortton,!  the  offloer  must  have  acted  in  aa 
offieial  capacity,  and  not  aa  a  private  indlvldaal  — mast  have  demanded  or  accepted, 
under  eolor  of  his  office,  fees  to  which  he  was  not  entitled,  from  a  person  for  whom 
he  had  rendered  official  serricea.  or  from  whom  he  had  a  right  to  demand  a  fee. 

From  the  Circuit  Court  of  Chilton. 
Tiied  before  the  Hon.  James  Q.  Smith. 

The  indictment  in  this  case  contained  several  counts,  which  charged, 
in  substance,  that  the  defendant,  as  county  solicitor,  knowingly  received 
from  one  Reynolds,  in  the  prosecution  of  three  cases  against  Ben  Stev- 
ens for  petit  larceny,  greater  fees  than  he  was  by  law  authorized  to 
duffge  and  receive.    On  the  trial,  as  appears  from  the  biU  of  excep- 
taons,  the  State  introduced  J.  H.  Hannon  as  a  witness,  who  testified, 
"that  he  was  a  notary  public,  and  ex^fficio  a  justice  of  the  peace  in 
said  county ;  that  Ben  Stevens  was  arrested  and  tried  before  him  under 
the  charge  of  petit  larceny,  was  convicted  and  sentenced  to  hard  labor 
lor  tiie  county  for  forty  days ;  that  J.  M.  Reynolds,  the  uncle  of  said 
SteTCDs,  came  to  him  two  or  three  days  after  the  trial,  and  asked  him 
if  he  could  do  nothing  to  help  him  get  his  nephew  out  of  the  chain- 
g&ng;  that  he,  witness,  at  the  request  and  snggestion  of  said  Reynolds, 
went  to  see  the  defendant,  who  was  the  county  solicitor  of  Chilton 
Connty  at  that  time,  and  asked  him  to  come  and  see  Reynolds ;  that  the 
defendant  refused  to  go,  until  witness  had  visited  him  three  times,  stat- 
ing, on  each  application,  that  he  was  the  county  solicitor,  and  could  not 
take  a  case  against  the  State ;  that  he  did  eventually  go  to  see  said 
Beynolds,  and  told  him  that,  as  he  was  the  solicitor,  he  could  not  take 
the  case ;  that  Reynolds  insisted  he  should  advise  him  what  to  do,  and 
said  that  he  was  willing  to  pay  him  for  his  advice ;  that  defendant  told 
him  he  could  not  advise  him  as  solicitor,  because  his  duty  required  him 

1  Bev.  Code,  sec  8598. 
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to  prosecute  for  the  State,  and  that  he  intended  to  prosecute  tbese 
cases  to  the  bitter  end,  but,  if  Reynolds  would  pay  him  twenty  dollars, 
he  would  advise  him  as  a  lawyer  what  to  do ;  that  Reynolds  tiiereupon 
paid  him  twenty  dollars,  and  the  defendant  then  advised  him  to  give 
bond  and  appeal  to  the  County  Court.  This  witness  further  testified, 
that  the  fees  in  the  County  Court,  including  the  solicitor's  fee  of  $7.50 
in  each  case,  were  paid  to  the  judge  of  the  County  Court  after  the  indict- 
ment in  this  case  had  been  found.  The  judge  of  the  County  Couit 
testified,  that  said  Ben  Stevens  was  tried  in  his  court,  and  was  con- 
victed in  the  two  cases,  and  that  the  defendant  prosecuted  as  solicitor 
in  each  case.  The  venue  was  proved,  and  that  it  was  within  twelve 
months  before  the  finding  of  the  indictment.  The  testimony  of  said 
Reynolds,  which,  in  Ms  absence,  was  admitted  by  consent,  was  sub- 
stantially the  same  as  that  of  Hannon. 

^' The  above  being  substantially  all  the  evidence  in  the  case,"  the 
defendant  requested  the  following  charges  to  the  jury,  which  were  in 
writing,  and  were  refused  by  the  court :  — 

^^1.  If  the  defendant  received  twenty  dollars  from  Reynolds  for  ad- 
vice given  to  him,  at  his  request,  touching  or  relating  to  the  taking  of 
an  appeal  or  appeals  by  Stevens  from  one  or  two  convictions  for  a  mis- 
demeanor by  J.  H.  Hannon,  a  notary  public  and  ex-officio  justice  of  the 
peace  in  and  for  said  county ;  and  if  the  defendant  was  at  the  time  an 
attom'^.y  at  law,  and  refused  to  give  any  advice,  or  to  render  any  ser- 
vice as  solicitor,  or  by  or  under  color  of  his  ofl9ce  as  solicitor,  and  did 
not  give  any  advice,  nor  render  any  service  as  solicitor,  or  under  color 
of  his  office,  touching  said  matter  of  appeal  in  behalf  of  Stevens ;  and 
if  the  defendant  did  not  receive  said  twenty  dollars  as  solicitor,  or  un- 
der color  of  his  office,  but  did  receive  it  in  good  faith,  merely  as  an 
attorney,  and  not  otherwise ;  then  upon  this  state  of  facts,  such  receipt 
of  said  sum  of  money  does  not  authorize  the  conviction  of  the  defend- 
ant under  the  present  indictment  for  the  offense  of  extortion. 

'^2.  If  the  services  for  which  Reynolds  paid  the  defendant  twenty 
dollars  were  not  rendered  by  the  defendant  as  solicitor,  under  color  of 
his  office,  but  simply  and  merely  as  an  attorney,  notwithstanding  de- 
fendant was  the  solicitor ;  and  if  the  said  sum  was  not  paid  to  him  as 
solicitor,  or  under  color  of  his  office ;  and  if  the  sum  thus  paid  was  re- 
ceived by  the  defendant  in  good  faith,  and  under  the  honest  belief 
(however  erroneous)  that  he  might  properly  receive  it ;  then  such  re- 
ceipt of  said  sum  does  not  authorize  the  defendant  to  be  found  guilty  of 
extortion  under  the  present  indictment.'' 

The  refusal  of  these  charges,  to  which  exceptions  were  duly  reseiVed 
by  the  defendant,  is  now  urged  as  error. 
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O.  Kyle^   for  the  defendant,   cited  Bishop's  Criminal    Law,^   and 
authorities  there  referred  to.^ 
John  W.  A.  Sanfordj  Attorney-General,  for  the  State. 
Bricksll,  C.  J.     The  statute  under  which  the  indictment  is  found 
inflicts  a  penalty  on  a  public  officer,  compensated  for  official  ser- 
vices by  fees,  who  receives  for  services  not  rendered,  the  fee  al- 
lowed if    the   service   had  been  rendered,  or  any  fee  whatever,  or 
who,  for  services  rendered,  takes  other  and  greater  fees  than  the  law 
prescribes.  3    The  offense  can  not  be  committed,  unless  there  is  a  right 
to  demand  a  fee  of  the  person  paying  it,  or  unless  official  service  has 
been  rendered  for  such  person,  for  which  a  fee  can  not  be  demanded. 
The  object  of  the  statute  is  the  punishment  of  the  abuse  of  official 
power  —  not  the  obtaining  money  by  mere  impropriety  of  conduct,  or 
by  fraud  by  persons  filling  official  position.     In  Cleaveland  v.  State^^ 
it  is  said :   ''  The  statute  was  designed  to  reach  officers  who  intentionally 
charge  and  take  fees  which  they  know  at  the  time  they  are  not  author- 
ized to  collect.    The  design  oh  the  part  of  the  officer  to  collect  fees  to 
which  he  is  not  legally  entitled,  constitutes  the  corrupt  intent,  which  is 
the  essence  of  the  offense.    Demanding  money  of  a  person  for  whom  no 
official  service  has  been  rendered,  and  on  whom  the  officer  has  no  claim 
whatever,  is  no  extortion.     It  may  be  a  cheat,  or  it  may  constitute  ob- 
taining money  under  false  pretenses ;  but  it  is  not  the  offense  against 
which  the  statute  is  directed."  ^ 

In  this  case  the  money  obtained  from  Reynolds  was  not  for  any  offl- 
dal  service  rendered  to  him,  nor  was  he  under  any  obligation  to  pay  for 
any  service  rendered  to  any  other  person.    It  was  not  extorted  by  color 
of  office ;  and,  however,  great  may  be  the  moral  impropriety  of  taking 
the  money  under  the  circumstances,  it  is  not  a  criminal  offense.    A 
taking  under  color  of  office  is  of  the  essence  of  the  offense.    The  money 
or  thing  received  must  have  been  claimed  or  accepted,  in  right  of  office^ 
and  tiiie  person  paying  must  haye  been  yielding  to  official  authority* 
The  rendition  of  services  not  official,  and  the  acceptance  of  money  for 
snob  services  not  in  an  official  capacity,  but  as  a  private  Individual,  act- 
ing wholly  as  such,  and  disclaiming  any  purpose  to  act  as  an  officer,  and 
not  exercising  official  authority,  however  inconsistent  with  official  duty 
may  be  the  rendition  of  such  service,  is  not  the  offense  defined  in  the 
statute.    There  was  evidence,  uncontradicted,,  that  the  money  paid  the 
defendant  was  not  for  official  services,  but  for  advice  as  an  attorney,  in 
a  matter  on  which  he  was  under  no  duty  to  advise  as  an  officer,  and  that 
he  disclaimed  acting  as  such  in  giving  the  advice,  and,  therefore,  de- 

I  Vol.  S,  p.  an.  <  B.  0.»  sec  8998. 

s  GleATeland  v.  State,  84  Ala.  SM ;  Dnnlap  «  84  Ala.  860. 

V.  Curtis,  10 Mass.  SIO;  4  Bla.  Com.,  see.  tt.  *  Dnnlap  v.  Cnrtis,  10  Mais.  210. 
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manded  for  it  compensation  as  an  attorney.  Under  these  facts,  thon^ 
the  defendant  may  have  been  guilty  of  official  infidelity,  the  wrong  was 
to  the  State  only,  and  no  wrong  was  done  the  person  paying  the  money, 
that  wrong  is  not  punishable  under  this  indictment.  Private  and  pub- 
lic wrong  must  concur  to  constitute  extortion. 

The  first  and  second  charges  requested  by  the  defendant  should  have 
been  given,  and  the  court  erred  in  refusing  them.  The  judgment  is 
reversed  and  the  cause  remanded.  Let  the  prisoner  remain  in  custody, 
until  discharged  by  due  course  of  law. 


EXTORTION— WHAT  IS  OITICIAL  EXTORTION. 

Smith  v.  State. 

[10  Tex.  (App.)  418.] 

In  the  Texas  Court  of  Appeals^  1881. 

Official  BxtortiOB,  at  defined  In  the  Texas  PenaJ  Code,i  is  the  wfllfnl  demand  and  recep- 
tion by  any  olfloer  authorized  by  law  to  receive  fees  of  office,  or  by  any  person  em- 
ployed by  SQCh  ofScer,  of  *'  higher  fees  than  are  allowed  by  law*' for  the  services  in 
qnestlon.  If  no  fees  were  aUowed  by  law  for  the  services  in  question,  then  no  prose- 
cution under  this  provision  can  be  maintained ;  and  an  indictment  is  bad  wliioli  shows 
on  its  face  that  the  services  were  not  services  for  which  any  fees  were  allcwed  Ij 
.  law. 

Appeal  from  the  District  Court  of  Atascosa.    Tried  before  the  Hon. 

G.  H.  NOONAN. 

The  indictment  was  presented  in  November,  1879,  and  alleged  that 
one  G.  W.  Chapman  had  died  in  said  county  about  the  preceding  1st 
of  July,  leaving  a  will  of  which  he  appointed  his  wife  the  executrix, 
and  exonerated  her  from  bond  or  accountability  to  the  courts,  except 
to  file  an  inventory  of  the  estate ;  that  Smith,  the  present  appellant, 
being  then  and  there  the  judge  of  the  County  Court  of  said  county, 
did,  at  its  July  term,  1879,  admit  the  said  will  to  probate,  and  appoint 
the  testator's  widow  to  be  the  executrix  of  it,  and  that  these  were  the 
only  legal  services  ever  rendered  by  him  then  or  ever  about  said  Chap- 
man's estate ;  that  no  exhibits  or  accounts  other  than  the  inventory 
or  appraisement,  had  ever  been  filed  by  the  executrix,  but  that,  on  or 
about  August  1,  1879,  in  said  county  and  State,  ^'  the  said  W.  H. 
Smith,  so  being  judge  of  said  County  Court  as  aforesaid,  did  willfully  and 
extorsively,  and  by  color  of  his  office,  demand  and  receive  of  and  from 

1  art  240. 
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the  said  Caroline  Chapman,  as  executrix  of  the  last  will  and  testament 

of  the  said  G.  W.  Chapman,  deceased,  higher  fees  than  were  or  are  al- 

bwed  by  law,  to  wit:  the  sum  of  $236.85,  he  the  said  W.  H.  Smith, 

as  said  judge,  then  and  there  claiming  said  sum  of  money  to  be  due 

Mm  as  such  judge  for  and  as  commissions  at  the  rate  of  one-half  of  one 

per  cent  upon  the  aforesaid  value  of  the  estate,  real  and  personal,  of 

the  said  6.  W.  Chapman,  deceased,  whereas  in  truth  and  in  fact  no 

smn  of  money  or  fees  were  due  the  said  W.  H.  Smith  as  such  judge  of 

the  said  Counly  Court  of  Atascosa,  of  and  from  the  said  Caroline 

Chapman,   as  executrix  of  the  last  will  and  testament  of  the  said 

G.  W.  Chapman,  deceased,   as    commissions   at   the  rate  of   one* 

half  per    cent   on   the    estate   of   the  said    6.   W.   Chapman,   de* 

ceased.    And   so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do 

farther  say  that  the  said  W.  H.  Smith  did,  as  such  county  judge 

of  said  counly  of   Atascosa,  willfully,  extorsively,  and  by  color  of 

his  said  office,  on  the  day  and  year  last  aforesaid,  in  the  county 

aforesaid,  demand  and  receive,  in  manner  and  form  aforesaid,  higher 

fees  than  were  or  are  allowed  by  law,  contrary,''  etc. 

The  defence  moved  to  quash  this  indictment  because  it  charged  no 
offense,  and  alleged  no  facts  constituting  any  offense  known  to  the 
Penal  Code ;  and  the  motion  specified  with  particularity  the  many  ex- 
ceptions alleged  against  its  sufficiency.  The  court  overruled  the  motion 
to  quash,  and  this  is  complained  of  by  the  appellants.  A  trial  on  the 
plea  of  not  guilty  ensued.  The  State  put  in  evidence  the  will  of  Chap- 
man, deceased,  and  its  probate,  together  with  the  inventory  of  tho 
esUte,  which  aggregated  over  $40,000. 

H.  W.  Chapman,  testifying  for  the  State,  said  that  in  the  summer  of 
1879,  he  asked  the  defendant  for  his  bill  against  the  executrix,  and  was 
presented  by  the  defendant  with  a  bill  which  aggregated  $286.85,  con- 
sistmg  almost  entirely  of  a  charge  of  one-half  of  one  per  cent  on  the 
inventoried  estate,  the  defendant  said  to  witness  that  the  bill  looked 
Ivge,  hat  he  believed  it  to  be  correct,  and  read  some  law  to  witness 
oat  of  the  Digest  As  requested  by  the  defendant,  the  witness  left 
for  hun  in  bank  at  San  Antonio  the  amount  of  the  bill.  This  was  all 
the  evidence  in  the  cause. 

The  jury  found  a  verdict  of  guilty,  and  assessed  a  fine  of  $100  as 
the  panishment.    A  new  trial  was  refused,  and  the  defendant  appealed. 
D-  P.  Ifarr,  for  the  appellant. 

B,  M.  Holme3j  for  the  State.  « 

HcBT,  J.  The  appellant  was  indicted,  convicted  and  fined  one  hun- 
^  dollars  for  a  violation  of  article  240  of  the  Penal  Code.  Said  arti- 
cle reads  as  follows :  ''If  any  officer  authorized  bylaw  to  demand  or 
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receive  fees  of  office,  or  any  person  employed  by  such  officer,  shall 
willfully  demand  or  receive  higher  fees  than  are  allowed  by  law,  he  shall 
be  punished  by  fine  not  exceeding  one  hundred -dollars  for  each  offense." 
The  indictment  charges  that  the  defendant  received  higher  fees  than 
was  authorized  by  law,  but  it  also  sets  out  facts  showing  beyond  all 
question  that  the  fees  demanded  or  received  were  not  authorized  by 
law.  There  was  a  motion  to  quash,  which  was  overruled,  the  ruling 
of  the  court  was  excepted  to,  and  the  motion  of  the  court  is  here 
assigned  as  error. 

By  reference  to  the  above  article,^  it  will  be  found  that  to  constitute 
the  offense  therein  sought  to  be  punished,  these  facts  must  exist:  The 
person  sought  to  be  convicted  must  be  an  officer  or  a  person  employed 
by  an  officer.  The  officer  or  person  so  employed  must  be  authorized  by 
law  to  demand  or  receive  fees  of  office.  The  law  must  have  allowed 
fees  for  the  service  rendered,  and  for  which  the  fees  were  demanded  or 
received.  The  fees  demanded  or  received  must  have  been  higher  than 
those  allowed  by  law.  The  defendant  must  have  demanded  or  received 
these  higher  fees.  There  is  no  law  in  this  State  punishing  the  demand, 
ing  or  receiving  of  fees  not  allowed  by  law,  by  officers  authorized  by 
law  to  demand  or  receive  fees.  The  offense  (the  other  elements  attend- 
ing), consists  in  demanding  or  receiving  higher  fees  for  services  than 
are  allowed  by  law  for  these  services.  If  this  indictment  had  omitted 
the  allegation  that  the  fees  demanded  or  received  were  higher  than  al- 
lowed  by  law,  it  would  have  been  clearly  defective.  This  allegation 
being  imperatively  demanded  to  make  the  indictment  good,  evidence 
showing  that  defendant  demanded  or  received  pay  as  fees  not  allowed 
by  law  would  not  have  supported  the  indictment.  We  therefore  con- 
clude that  if  the  indictment  state  facts  from  which  it  appears  that  the 
fees  were  not  higher,  but  were  unauthorized  by  law,  it  is  bad,  and 
should  have  been  quashed. 

Article  8830  of  Paschal's  Digest  provided  that  '^  if  any  officer  herein 
named  shall  demand  or  receive  any  other  or  higher  fees,''  etc.  Under 
this  article  the  indictment  charged  that  the  defendant  demanded  fees 
greater  than  were  allowed  by  law ;  and  in  specifying,  alleged  that  the 
fees  charged  were  for  certain  orders  for  which  no  fees  were  in  fact 
allowed  by  law.  It  was  held  by  the  Supreme  Court  that  the  indictment 
should  have  been  quashed.^  In  Hays  v.  8temart^^  Judge  Lipscomb 
holds  that,  under  an  act  which  provides,  ''that  if  any  of  the  officers 
herein  named  shall  demand  and  receive  any  other  or  higher  fees  than 
are  prescribed  in  the  act  for  any  services  therein  mentioned  he  shall  be 

1  Art.  840.  8  8  Tex.  809. 

s  state  V.  Smythe,88  Tex.  640. 
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liable  to  the  party  aggrieved  for  fourfold  the  fees  so  nnlawf ally  de- 
manded and  received,  to  be  recovered  in  any  court  of  comx>etent  juris- 
diction," that  an  action  by  the  party  aggrieved  for  the  penalty  under 
this  act  could  not  be  sustained,  unless  the  officer  was  entitled  to  charge 
fees.    The   act  allowed  the  surveyor  three  doUars  for  each  English 
lineal  mile  actually  run.     The  surveyor  charged  for  lines  not  actually 
ran  by  him.     There  was  no  dispute  as  to  the  rate  of  fees,  nor  was  there 
ftDj  evidence  of  an  attempt  to  collect  higher  fees  than  the  law  allowed. 
The  dispute  in  that  case  was  about  the  surveyor's  right  to  collect  the 
fees  for  two  lines  at  all.    Under  this  state  of  case,  the  learned  judge 
says:  ''  It  is  a  well  established  rule  of  law  that  in  a  suit  to  recover  a 
penalty  imposed  by  statute,  the  charge  should  be  specifically  made  and 
fdly  proven.     The  statute  imposing  a  fourfold  penalty  to  be  paid  to 
the  party  aggrieved,  besides  a  liability  to  be  fined  and  removed  from 
office,  is  highly  penal  in  its  character,  and  was  doabtless  intended  to 
punish  a  willful  violation  of  law,  and  not  a  mistake  that  might  honestly 
he  made.*' 

The  principle  above  enunciated  applies  directly  and  with  great  force 
to  the  case  before  us.  Under  the  present  act,  as  we  have  seen,  the 
crime  consists  in  demanding  or  receiving  higher  fees  than  are  allowed 
hy  law.  The  amount  of  the  fees  being  first  fixed  by  law  for  specified 
semces,  higher  fees  can  not  be  demanded  without  the  party  demanding 
the  same  being  guilty  of  an  offense,  such  as  should  be  denounced  and 
pnniahed  by  our  law.  But  on  the  other  hand  it  frequently  occurs  that 
officers  have  reasonable  grounds  for  believing  and  do  believe  that  they 
are  entitled  to  fees,  and  in  fact  they  are  not.  Hence  our  code  denounces 
the  officer  who  demands  or  receives  higher  fees  than  are  allowed  by  law, 
and  not  fees  unauthorized  by  law. 

As  the  indictment  shows  upon  its  face  that  the  fees  demanded  and  re- 
cetred  were  for  services  for  which  no  fees  were  allowed  by  law,  we  are 
of  the  opinion  that  it  was  fatally  defective,  and  should  have  been 
quashed.  There  were  other  items  for  services  for  which  the  law  allowed 
fees,  but  the  amount  demanded  for  these  was  that  which  the  law  al- 
lowed, and  no  more. 

Fortiie  error  in  overruling  the  motion  to  quash,  the  judgment  is  re- 
versed and  the  cause  dismissed. 

Reversed  <md  dismissed. 
WoKLEB,  J.,  does  not  concur  in  this  opinion. 
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EXTOBTION  —  "  OFFICER  OF  THE  UNITED  STATES." 

United  States  v.  Oerhaine. 

[9  Otto,  608.] 

In  the  Supreme  Court  of  the  United  States^  1878. 

A  SorffeoQ  Appointed  to  make  Periodioal  Bzaml|iatlon  of  pensioners  by  the  com- 
missioner of  pensions,  nnder  Revised  Btatntes,  section  4777,  is  not  an  officer  of  the  United 
States  within  the  meaning  of  section  12  of  the  act  of  1825,  declaring  that  '*  every  officer 
of  the  United  States  who  is  gnilty  of  extortion  undercolor  of  his  office  shall  be  panished 
by  a  fine  of  not  more  than  9B00,  or  by  imprisonment  not  more  than  one  year,  according 
to  the  aggravation  of  his  offense." 

Certificate  of  Division  from  the  United  States  Circuit  Court,  District 
of  Maine. 

Mr.  Justipe  Miller  delivered  the  opinion  of  the  court. 

The  defendant  was  appointed  by  the  commissioner  of  pensions  to  act 
as  surgeon,  under  the  act  of  March  8,  1873,  the  third  section  of  which 
is  thus  stated  in  the  Revised  Statutes  as  section  4777:  '^  That  the  com- 
missioner of  pensions  be,  and  he  is  hereby,  empowered  to  appoint,  at 
his  discretion,  civil  surgeons  to  make  the  periodical  examination  of  pen* 
doners  which  are  or  may  be  required  bylaw,  and  to  examine  applicants 
for  pension,  where  he  shall  deem  an  examination  by  a  surgeon  appointed 
by  him  necessary ;  and  the  fee  for  such  examinations,  and  the  requisite 
certificate  thereof  in  duplicate,  including  postage  on  such  as  are  trans* 
mitted  to  pension  agents,  shall  be  $2,  which  shidl  be  paid  by  the  agent 
for  paying  pensions  in  the  district  within  which  the  pensioner  or  claim- 
ant residesj  out  of  any  money  appropriated  for  the  payment  of  pen- 
sions, under  such  regulations  as  the  commissioner  of  pensions  may 
prescribe." 

He  was  indicted  in  the  district  of  Maine  for  extortion  in  taking  fees 
from  pensioners  to  which  he  was  not  entitied.  The  law  under  which  he 
was  indicted  is  thus  set  forth  in  section  12  of  the  act  of  1825 :  ^  ^^  Every 
officer  of  the  United  States  who  is  guilty  of  extortion  under  color  of  his 
office  shall  be  punished  by  a  fine  of  not  more  than  $500,  or  by  imprison- 
ment not  more  than  one  year,  according  to  the  aggravation  of  his 
offense." 

The  indictment  being  remitted  into  the  Circuit  Court,  the  judges  of 
that  court  have  certified  a  division  of  opinion  upon  the  questions  whether 
such  appointment  made  defendant  an  officer  of  the  United  States  within 
the  meaning  of  the  above  act,  and  whether  upon  demurrer  to  the  in- 

1  4  Stats.  118. 
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dictment  judgment  should  be  rendered  for  the  United  States  or  for 
defendant. 

The  counsel  for  defendant  insists  that  article  2,  section  2,  of  the  Con- 
stitution, prescribing  how  officers  of  the  United  States  shall  be  ap- 
pointed, is  decisive  of  the  case  before  us.  It  declares  that  'Hhe 
President  shall  nominate,  and  by  and  with  the  advice  and  consent  of 
the  Senate  shall  appoint,  ambassadors,  other  public  ministers  and  con- 
suls, judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United 
States,  whose  appointments  are  not  herein  otherwise  provided  for  and 
which  shall  be  established  by  law.  But  the  Congress  may,  by  law,  vest 
the  appointment  of  such  inferior  officers  as  they  may  think  proper,  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments." The  argument  is  that  provision  is  here  made  for  the  appoint- 
ment of  all  officers  of  the  United  States,  and  that  defendant,  not  being 
appointed  in  either,  of  the  modes  here  mentioned,  is  not  an  officer, 
though  he  may  be  an  agent  or  employe  working  for  the  government 
and  paid  by  it,  as  nine-tenths  of  the  persons  rendering  service  to  the 
government  undoubtedly  are,  without  thereby  becoming  its  officers. 

The  Constitution,  for  purposes  of  appointment,  very  clearly  divides 
all  its  officers  into  two  classes.  The  primary  class  requires  a  nomina- 
tion by  the  President  and  confirmation  by  the  Senate.  But  foreseeing 
that,  when  offices  became  numerous,  and  sudden  removals  necessary, 
this  mode  might  be  inconvenient,  it  was  provided  that,  in  regard  to 
officers  inferior  to  those  specially  mentioned.  Congress  might  by  law 
vest  their  appointment  in  the  President  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments.  That  all  persons  who  can  be  said  to  hold 
an  office  under  the  government  about  to  be  established  under  the  Con- 
stitution were  intended  to  be  included  within  one  or  the  other  of  these 
modes  of  appointment  there  can  be  but  little  doubt.  This  Constitution 
is  the  supreme  law  of  the  land,  and  no  act  of  Congress  is  of  any  va- 
lidity which  does  not  rest  on  authority  conferred  by  that  instrument. 
It  is,  therefore,  not  to  be  supposed  that  Congress,  when  enacting  a 
criminal  law  for  the  punishment  of  officers  of  the  United  States,  in- 
tended to  punish  any  one  not  appointed  in  one  of  those  modes.  If  the 
punishment  were  designed  for  others  than  officers  as  defined  by  the 
Constitution,  words  to  that  effect  would  be  used,  as  servant,  agent,  per- 
son in  the  service  or  employment  of  the  government ;  and  this  has  been 
done  where  it  was  so  intended,  as  in  the  sixteenth  section  of  the  act  of 
1846,  concerning  embezzlement,  by  which  any  officer  or  agent  of  the 
United  States,  and  all  persons  participating  in  the  act,  are  made 
liable.^ 

19  State,  fle. 
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As  the  defendant  here  was  not  appointed  by  the  President  or  by  & 
court  of  law,  it  remains  to  inquire  if  the  commissioner  of  pensions,  by 
whom  he  was  appointed,  is  the  head  of  a  department,  within  the  mean- 
ing of  the  Constitution,  as  is  argued  by  the  counsel  for  plaintiffs. 
That  instrument  was  intended  to  inaugurate  a  new  system  of  govern- 
ment, and  the  departments  to  which  it  referred  were  not  then  in  exist- 
ence. The  clause  we  have  cited  is  to  be  found  in  the  article  relating  to 
the  executive,  and  the  word  as  there  used  has  reference  to  the  sub- 
division of  the  power  of  the  executive  into  departments,  for  the  more 
convenient  exercise  of  that  power.  One  of  the  definitions  of  the  word 
given  by  Worcester  is,  '^  a  part  or  division  of  the  executive  government 
as  the  Department  of  State,  or  of  the  Treasury."  Congress  recognized 
this  in  the  act  creating  these  subdivisions  of  the  executive  branch  by 
giving  to  each  of  them  the  name  of  a  department.  Here  we  have  the 
Secretary  of  State,  who  is  by  law  the  head  of  the  department  of 
State,  the  Departments  of  War,  Interior,  Treasury,  etc.  And  by  one  of 
the  latest  of  these  statutes  reorganizing  the  attorney-general's  office  and 
placing  it  on  the  basis  of  the  others,  it  is  called  the  Department  of  Jus- 
tice. The  association  of  the  word  ^' heads  of  departments''  with  the 
President  and  the  courts  of  law  strongly  implies  that  something  different 
is  meant  from  the  inferior  commissioners  and  bureau  officers,  who  are 
themselves  the  mere  aids  and  subordinates  of  the  heads  of  the  depart- 
ments. Such,  also,  has  been  the  practice,  for  it  is  very  well  understood 
that  the  appointments  of  the  thousands  of  clerks  in  the  Departments  of 
the  Treasury,  Interior  and  the  others,  are  made  by  the  heads  of  those 
departments,  and  not  by  the  heads  of  the  bureaus  in  those  departments. 

So,  in  this  same  section  of  the  constitution,  it  is  said  that  the  Presi- 
dent may  require  the  opinion,  in  writing,  of  the  principal  officer  in 
each  of  the  executive  departments,  relating  to  the  duties  of  their  respec- 
tive offices.  The  word  '*  department,"  in  both  these  instances,  clearly 
means  the  same  thing,  and  the  principal  officer  in  the  one  case  is  the 
equivalent  of  the  head  of  department  in  the  other.  While  it  has  been 
the  custom  of  the  President  to  require  these  opinions  from  the  Secreta-> 

•  

ries  of  State,  the  Treasury,  of  War,  Navy,  etc.,  and  his  consultation  with 
them  as  members  of  his  Cabinet  has  been  habitual,  we  are  not  aware  of 
any  instance  in  which  such  written  opinion  has  been  officially  required 
of  the  head  of  any  of  the  bureaus,  or  of  any  commissioner  or  auditor  in 
these  departments. 

United  StcUea  v.  Harhvell^^  is  not,  as  supposed  in  conflict  with  these 
views.  It  is  clearly  stated  and  relied  on  in  the  opinion,  that  Hartwell's 
appointment  was  approved  by  the  Assistant  Secretary  of  the  Treasury  as 

1  6  WaU.  886. 
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acting  head  of  that  department,  and  he  was,  therefore,  an  officer  of  the 
United  States.  If  we  look  to  the  nature  of  the  defendant's  employment, 
we  think  it  equally  clear  that  he  is  not  an  officer.  In  that  case,  tilie 
court  said,  the  term  embraces  the  idea  of  tenure,  duration,  emolument 
and  duties,  and  that  the  latter  were  continuing  and  permanent,  not 
occasional  or  temporairy.  In  the  case  before  us  duties  are  not  continu- 
ing and  permanent,  and  they  are  occasional  and  intermittent.  The 
surgeon  is  only  to  act  when  called  on  by  the  commissioner  of  pensions 
in  some  special  case,  as  when  some  pensioner  or  claimant  of  a  pension 
presents  himself  for  examination.  He  may  make  fifty  of  these  examin- 
ations in  a  year,  or  none.  He  is  required  to  keep  no  place  of  business 
for  the  public  use.  He  gives  no  bond  and  takes  no  oath,  unless  by 
some  order  of  the  commissioner  of  pensions  of  which  we  are  not 
advised. 

No  regular  appropriation  is  made  to  pay  his  compensation,  which  it 
92  for  every  certificate  of  examination,  but  it  is  paid  out  of  money 
appropriated  for  paying  pensions  in  his  district,  under  regulations  to  be 
prescribed  by  the  commissioner.  He  is  but  an  agent  of  the  commis- 
ioner,  appointed  by  him,  and  removable  by  him  at  his  pleasure, 
to  procure  information  needed  to  aid  in  the  performance  of  his  own 
ofiicial  duties.  He  may  appoint  one  or  a  dozen  persons  to  do  the  same 
thing.  The  compensation  may  amount  to  $5  or  $500  per  annum.  There 
is  no  penalty  for  his  absence  from  duty  or  refusal  to  perform,  except 
his  loss  of  the  fee  in  the  given  case.  If  Congress  had  passed  a  law  re- 
quiring the  commissioner  to  appoint  a  man  to  furnish  each  agency  with 
fuel,  at  a  price  per  ton  fixed  by  law  high  enough  to  secure  the  delivery 
of  the  ooal,  he  would  have  as  much  claim  to  be  an  officer  of  the  United 
States  as  the  surgeons  appointed  under  this  statute. 

We  answer  that  the  defendant  is  not  an  officer  of  the  United  States, 
and  that  judgment  on  the  demurrer  must  be  Entered  in  his  favor.  Let 
it  be  so  certified  to  the  Circuit  Court 


OFFICERS  — OFFICIAL  MISCONDUCT. 

Watson  v. State. 

[9  Tex.  (App.)  212.1 
In  the  Court  of  Appeals  of  TexaSy  1880. 

l."Offliiial  lCifloondii€t**«  Jiirlfldiotioii.^Th6  Oonstitatlon  of  1876  oonf  en  on  the 
nutnct  Oonrts  original  jorisdiotion  of  misdemeanors  involring  "offloial  mlsoondaot," 
and  the  Revtsed  Statutes  provide  that  official  miscondactin  a  connty  officer  consists  in 
*'  any  anlawtal  behavior  in  relation  to  the  duties  of  his  office  wlllfal  in  its  character," 
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and  any  *'  willf  al  or  corrupt  failure,  refnsal,  or  neglect  of  an  officer  to  perform  any  duty- 
enjoined  on  him  by  law."  SOd,  that  this  statutory  provision  interprets  the  phrase 
*'  ofllcial  misconduct "  as  employed  in  the  Constitution,  and  restricts  the  misdemeanor 
Jurisdiction  of  the  District  Courts  to  such  misdemeanors  as  involTe  official  acts  or 
omissions  which  are  not  only  unlawful,  but  also  willful  or  corrupt. 

2.  Same— Bemoval  from  OflLoe.  —  An  Indictment  charged  that  the  appellant,  being 
sherilf  of  F.  County,  failed  and  neglected  to  exercise  superrision  over  the  county  Jail, 
and  thereby  negligently  permitted  certain  felons  in  his  custody  to  escape  therefrom. 
Held,  that  the  misdemeanor  charged  did  not  iuTolye  such  official  misconduct  as  would, 
on  his  conviction  therefor,  work  a  forfeiture  of  his  office. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  the 
Hon.  L.  C.  Alexander. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

B.  W.  Bimes  and  Ooodrich  &  Clarksouj  for  the  appellant. 

Thomas  BaJlj  Assistant  Attorney-General,  for  the  State. 

Clark,  J.  Stripped  of  unnecessary  verbiage,  the  indictment  in  this 
case  charged  the  appellant,  as  sheriff,  with  negligently  permitting  the 
escape  of  persons  in  his  legal  custody,  who  were  charged  or  convicted  of 
felonies  less  than  capital ;  which  offense  is  a  misdemeanor  under  the  law, 
punishable  by  fine  not  exceeding  $1,000.  Upon  conviction,  his  pun- 
ishment was  assessed  at  a  fine  of  $150,  and  thereupon  the  court  awarded 
judgment  in  favor  of  the  State  for  the  amount  of  the  fine  and  costs,  and 
further  decreed  as  follows:  ''And  by  reason  of  the  conviction  afore- 
said, it  is  ordered  by  the  court  that  the  said  J.  Watson,  sheriff  as  afore- 
said, be  and  he  is  hereby  removed  from  said  office  of  sheriff  of  Falls 
County,  and  that  he  no  longer  be  empowered  and  authorized  to  discharge 
the  duties  of  said  office." 

The  material  questions  to  be  considered  and  determined  here  are :  — 

1.  Had  the  District  Court  jurisdiction  of  the  offense  charged? 

2.  Does  a  conviction  of  said  offense  work  a  forfeiture  of  office  under 
the  law? 

Our  Constitution  provides  that  the  District  Court  shall  have  original 
jurisdiction  in  criminal  cases  of  the  grade  of  felony,  and  in  cases  of 
misdemeanor  involving  official  misconduct.^  The  term  ''official  mis- 
conduct'' may  ordinarily,  and  in  its  common  acceptation,  imply  any 
act,  either  of  omission  or  commission,  on  the  part  of  an  officer,  by 
which  the  legal  duties  imposed  by  law  have  not  been  properly  and  faith- 
fully discharged  by  the  officer.  "  Misconduct "  is  defined  by  Bouvier 
as  "  unlawful  behavior  by  a  person  intrusted  in  any  degree  with  the  ad- 
ministration of  justice,  by  which  the  rights  of  the  parties  and  the  jus- 
tice of  the  case  may  have  been  affected."  It  is  more  usually  applied 
to  jurors,  arbitrators,  and  the  like ;  though  it  may  be  that,  in  the  ab- 
sence of  a  legislative  definition  in  furtherance  of  the  intent  and  meaning 
of  the  phrase  as  employed  in  the  Constitution,  it  could  be  held  applicable 

1  Art  6,  sec  8, 
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to  ^ny  act  of  official  misbehavior  punishable  by  law  as  an  offense  against 
the  State. 

The  law-making  power  has  seen  fit  to  prescribe  an  authoritative  defini- 
tion of  the  term  as  applicable  to  county  officers,  and  this  definition  is 
conclusive  upon  the  courts.  It  is  prescribed  in  the  Revised  Statutes 
as  follows:  ^  ^^All  convictions,  by  a  petit  jury,  of  any  county  officers 
for  any  felony,  or  for  any  misdemeanor  involving  official  misconduct, 
shall  work  an  immediate  removal  from  office  of  the  officer  so  convicted, 
and  such  judgment  of  conviction  shall,  in  every  instance,  embody  with- 
in it  an  order  removing  such  officers."  '  By  '^  official  misconduct,''  as 
used  in  this  title  with  reference  to  county  officers,  is  meant  any  unlawful 
behavior  in  relation  to  the  duties  of  his  office,  willful  in  its  character, 
of  any  officer  intrusted  in  any  manner  with  the  administration  of  jus- 
tice or  the  execution  of  the  laws ;  and  under  this  head  of  official  mis- 
conduct are  included  any  willful  or  corrupt  failure,  refusal,  or  neglect 
of  an  officer  to  perform  any  duty  enjoined  on  him  by  law." 

This  legislative  construction  of  the  Constitution  evidently  implies  that 
every  official  shortcoming  upon  the  part  of  a  county  officer  shall  not  be 
visited  with  the  heavy  penalty  of  removal,  and  that  only  such  acts  as 
involve  moral  turpitude,  or  willful  negligence  which  borders  closely 
upon  the  former,  shall  cause  the  officer  to  be  condemned  as  unworthy 
of  public  confidence  as  a  repository  of  a  public  trust.  The  refusal,  or 
failure,  or  neglect  of  the  officer  must  be  either  willful  or  corrupt,  before 
the  State  is  entitled  to  his  removal  upon  conviction  of  a  misdemeanor, 
and  not  a  mere  act  of  negligence  or  inadvertence,  which  may  comport 
with  honesty  on  his  part  and  a  reasonable  desire  to  properly  discharge 
the  functions  of  his  office.  It  is  noticeable  that  these  elements  must 
be  found  to  exist  even  upon  a  direct  proceeding,  in  the  nature  of  a  ci\il 
action,  having  for  its  object  the  removal  of  a  county  officer ;  and  cer- 
tainly the  same  rule  ought  to  obtain,  at  least  to  an  equal  extent,  when 
the  removal  is  an  incident  of  another  proceeding  which  may  or  may  not 
involve  such  removal,  and  the  proceedings  in  which  fail  to  inform  a  de- 
fendant that  such  is  the  object. 

The  Legislature  having  defined  ^^  official  misconduct,"  our  conclusion 
is  that  such  definition  materially  restricts  the  general  signification  of  the 
term  as  used  in  the  Constitution,  even  if  it  was  so  used  in  its  common 
acceptation, — of  which  there  may  be  doubt,  it  being  a  phrase  rather 
technical  than  otherwise,  —  and  thus  limits  the  jurisdiction  of  the  Dis- 
trict Court  to  that  class  of  misdemeanors  which  involve  unlawful  official 
behavior  on  the  part  of  a  county  officer,  wiUf  ul  or  corrupt  in  its  char- 
acter, no  matter  whether  it  is  an  act  or  an  omission. 


1  Art.  8388.  9  Art.  8898. 
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Apart  from  the  fact  that  the  definitioa  of  the  term  was  devolved 
upon  the  Legislature  as  a  duty,  and  that  the  right  was  also  granted  to 
add  to  the  jurisdiction  of  the  County  Court,  which,  by  necessary  im- 
plication, involves  the  right  to  subtract  from  any  other  court  of  original 
jurisdiction,^  the  reason  underlying  the  provision  conferring  this  par- 
ticular jurisdiction  upon  the  District  Court  seems  to  strengthen  our  con- 
clusion. The  power  of  removal  of  county  judges,  county  attorneys, 
clerks  of  the  District  and  County  Courts,  justices  of  the  peace,  con- 
stables, and  other  county  officers,  is  conferred  by  the  Constitution  ex- 
clusively upon  judges  of  the  District  Court,  who  are  authorized  to 
effect  such  removals  in  cases  of  incompetency,  official  misconduct, 
habitual  drunkenness,  or  other  causes  defined  by  law.^ 

The  framers  of  the  Constitution  contemplated  further  legislation  reg- 
ulating removals  from  office,  and  conferred  an  enlarged  discretion  upon 
the  Legislature  in  the  matter  of  prescribing  causes  for  removal  and  the 
proper  procedure  in  effecting  them,  Umiting  legislative  action  only  in 
the  matter  of  the  tribunal  which  could  decree  a  removal.  Having 
located  this  jurisdiction  in  the  district  judge,  who  may  exercise  his  pow- 
ers in  term-time,  and  having  prescribed  *'  official  misconduct "  as  one 
of  the  causes  of  removal,  leaving  the  definition  of  the  term  to  be  fixed 
by  law,  it  was  proper  and  essential  to  the  harmony  of  the  system  that 
further  jurisdiction  of  misdemeanors  involving  official  misconduct  should 
be  vested  in  the  District  Court,  in  order  to  avoid  circuity  or  multi- 
plicity of  action  and  enable  the  legislative  department  to  enact,  as  it  has 
done,  that  upon  conviction  of  a  misdemeanor  involving  official  miscon- 
duct a  public  evil  should  be  remedied  at  once  by  the  displacement  of 
one  unworthy  of  public  trust,  without  the  necessity  of  a  resort  to  some 
other  proceeding  in  another  tribunal.  It  was  not  the  intention  of  the 
Constitution  to  burden  the  District  Court  with  every  possible  act  or 
omission  of  an  officer  for  which  the  law  fixed  a  penalty,  the  infliction  of 
which  would  be  fully  adequate  to  the  offense,  and  the  commission  of 
which  may  have  been  prompted  by  casual  inadvertence  instead  of  cor- 
rupt or  willful  design  or  negligence. 

The  plea  to  the  jurisdiction  of  the  court  should  have  been  sustained 
and  the  cause  transferred  to  the  county  court  for  trial. 

The  remaining  inquiry  is  already  practically  disposed  of  by  the  dis- 
cussion of  the  question  of  jurisdiction.  As  before  stated,  this  prosecu- 
tion is  based  upon  article  two  hundred  and  five  of  the  Penal  Code,  and 
the  substantial  charge  against  appellant  is  that,  as  sheriff,  he  negli- 
gently permitted  certain  persons  in  his  custody,  chai^d  with  felonies 
less  than  capital,  to  escape.    This  act  does  not  amount  to '^official 

1  Const,  art  6,  see.  22.  s  art.  6,  sec.  24.  * 
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misconduct,"  as  defined  by  law;  neither  does  the  indictment  charge 
willful  negligence.  A  sheriff  may  be  removed  from  office  upon  convic- 
tion for  willfully  permitting  an  escape,  or  he  may  be  removed  upon  a 
proceeding,  if  his  acts  or  omissions  amount  to  willful  negligence ;  but  a 
conviction  for  negligently  permitting  an  escape,  unaccompanied  with 
corruption  or  willfulness,  does  not  work  a  forfeiture  of  office. 
The  judgment  is  reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 


RESISTING  OFFICEB— OFFICEB  MUST  HAVB  AUTHORITY  FOR  HIS 

ACT. 

United  States  v.  Gay. 

[2  Gall.  859.] 
In  the  United  States  GircuU  Courts  Masaachueetts,  1815, 

O.  was  Tn«Hote4l  for  Ra»l»t1ng  a  Oastoms  Offloar In  his  seizure  of  goods.    Held,  that  \t 
there  was  no  probable  caose  for  the  seizure  by  the  officer  6.  was  not  guilty. 

This  was  an  indictment  for  resisting  one  Johnson,  an  inspector  of 
the  customs,  in  attempting  to  seize  two  casks  of  merchandise  and  some 
other  articles  of  trifling  value.  The  casks  had  been  brought  from  Ver- 
mont, and  were  deposited  in  the  store  of  Gay,  at  Cambridgeport,  a 
short  distance  from  Boston,  to  which  place  they  were  destined.  There 
appeared  to  have  been  no  attempt  at  concealment,  or  opposition  to 
search.  The  casks  were  accompanied  by  an  invoice,  on  which  was 
written  a  certificate  or  passport  from  the  collector  of  the  District  of 
Vermont.  This  invoice  was  produced  and  shown  to  Johnson,  and  the 
marks  and  numbers  in  it  corresponded  with  those  on  the  casks.  Gay 
informed  Johnson,  that  the  casks  were  to  be  transported  to  Boston,  and 
there  delivered  to  a  person,  wliose  name  and  place  of  business  he 
declared,  and  he  offered  that  Johnson  should  accompany  the  merchan- 
dise, and  ascertain  at  the  custom-house  the  genuineness  of  the  signature 
of  the  collector  of  Vermont.  This  offer  Johnson  refused  and  insisted 
upon  a  removal  of  the  property  to  the  custom-house  in  Boston.  Gay, 
thereupon,  placed  the  casks  in  a  cart,  they  having  before  been  rolled 
out  from  the  store  by  Johnson,  and  sent  them  to  Boston. 

The  court  called  upon  the  district-attorney  to  show,  that,  upon  these 
facts,  there  was  probable  cause  of  seizure. 

2  DBFK17CBS.  21 
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Blake^  District- Attorney,  contended,  that  the  mere  production  of  the 
invoice  or  passport  did  not  bind  the  officer,  who  had  no  means  of  know- 
ing whether  it  was  genuine  or  not.  That  the  merchandize,  being  on  its 
way  from  Vermont,  and  such  as  must  have  been  imported,  might  rea- 
sonably be  presumed  to  have  been  imported  from  the  British  colonies, 
and  as  such  to  be  liable  to  seizure. 

But  the  court  were  of  opinion,  that  the  facts  were  not  such  as  to  jus- 
tify the  officer  in  insisting  upon  a  removal  of  Hhe  property  to  the 
custom-house  in  Boston,  though  it  might  have  been  reasonable,  that 
the  property  should  be  placed  in  a  neighboring  store,  until  the  genuine- 
ness of  the  certificate  could  be  ascertained. 

Story,  J.,  directed  the  jury  as  follows:  — 

In  order  to  maintain  this  indictment,  it  is  necessary  that  the  resist- 
ance or  impediment  to  the  inspector  should  be,  while  he  was  in  the 
execution  of  the  duties  of  his  office.  It  is  the  duty  of  the  inspector  to 
make  seizures  of  goods  imported  contrary  to  law,  and  if  resisted  in  the 
act  of  making  such  seizure,  or  in  securing  the  property  seized,  it  is  a 
case  within  the  statute.  But  it  is  not  the  duty,  of  the  inspector  to  make 
any  seizures  at  his  arbitrary  discretion.  He  can  not  lawfully  seize 
goods,  which  have  been  lawfully  imported,  or  which  are  liable  to  no 
reasonable  suspicion  of  illegal  importation.  To  justify  him,  it  is  not 
necessary  to  show,  that  the  goods  were  liable  to  condemnation ;  but 
there  must,  at  all  events,  be  a  probable  cause  for  the  seizure.  Other- 
wise, the  power  of  an  inspector  would  be  most  arbitrary  and  mischiev- 
ous. It  is  true,  that  the  law  vests  him  with  a  discretion,  but  it  is  a 
legal  discretion ;  and  he  can  not  protect  himself,  if  he  acts  wantonly 
and  without  probable  cause,  for  he  is  then  a  mere  trespasser,  and  not 
in  the  execution  of  the  duties  of  his  office.  What  constitutes  probable 
cause  for  seizure  is,  when  the  facts  are  given,  a  mere  question  of  law, 
on  which  the  court  ought  to  instruct  the  jury.  It  is  not  a  mere  question 
of  fact,  of  which  the  jury  are  the  sole  judges ;  and,  therefore,  the  court 
are  bound  to  direct  the  jury,  whether  upon  the  facts,  there  be  probable 
cause  or  not.  In  the  present  case,  I  am  clearly  of  opinion,  that  there 
is  no  probable  cause  shown  for  the  seizure ;  and  that  the  defendant 
ought,  upon  this  ground,  to  be  acquitted. 

Verdict  for  the  defendant. 
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United  States  v.  Slatmakeb. 

[4  Wash.  C.  C.  169.] 
In  the  United  States  Circuit  Courts  Pennsylvania^  1821. 

8.  wa«  Indloted  tor  SealBtanoe  to  the  ezeontion  of  a  writ  of  Aa6ere/acia«  jrotteMfonem. 
It  appeared  that  the  attempt  to  execute  it  was  made  after  the  return  day.  Held,  that  as 
such  a  writ  can  not  he  legally  executed  after  the  return  day  8.  was  not  guilty. 

Indictment  for  resisting  the  execution  of  a  habere  facias  possessionem 
issued  from  this  court  returnable  to  the  11th  of  April,  1821.  The  writ 
is  set  out  in  the  indictment  in  Aobo  verba.  It  appeared  in  evidence,  that 
an  alias  habere  facias  possessionem  issued  on  the  4th  of  May  last,  re- 
turnable to  the  first  day  of  the  present  term,  upon  a  suggestion  of  the 
plaintifi,  vicecomes  non  misit  breve.  The  deputy  marshal,  to  whom 
the  writ  was  deliyered  to  be  executed,  proved,  that  he  was  prevented  by 
threats  and  demonstrations  of  violence  from  executing  the  writ ;  but  he 
stated  that  the  writ  under  which  he  acted  was  indorsed  *^  alias,''  nev- 
theless  he  believed  the  writ,  which  was  returnable  to  April  court  last, 
was,  from  its  appearance,  the  one  which  he  was  directed  to  execute. 
He  further  stated,  that,  under  the  first  writ,  the  possession  had  been 
taken  peaceably  by  another  of  the  deputy  marshals,  and  delivered  to  the 
plaintiff  in  the  ejectment,  who  placed  a  tenant  upon  the  land,  but  that 
the  possession  was  afterwards  abandoned. 

Upon  this  evidence,  andibefore  the  case  of  the  defendants  was  f uUy^ 
opened,  the  district  attorney,  with  great  candor,  submitted  to  the  courts 
whether  the  prosecution  could  be  supported,  expressing  his  unwilling- 
ness unnecessarily  to  consume  the  time  of  the  court,  if  the  opinion 
should  be  in  the  negative.  He  cited  the  following  cases :  Adams  on 
Ejectment  ^  and  4  Wheaton.^ 

Washington,  J.  It  was  decided  at  the  last  session  of  this  court,  that 
the  defendant  could  not  rule  the  marshal  to  return  the  writ  of  habere 
facias  possessionem^  although  the  plaintiiX  may.  The  reason  of  the  rule 
is,  that  it  affords  the  plaintiff  the  best  security  for  obtaining  the  full 
benefit  of  his  judgment,  by  enabling  him  to  renew  the  execution  at  his 
pleasure,  until  he  has  the  full  enjoyment  of  the  possession.  For  if 
after  he  is  put  into  possession,  and  the  oflScer  has  departed,  he  is 
again  turned  out  by  the  defendant,  he  may,  upon  a  suggestion,  vice- 
comes  non  misit  breve,  obtain  an  attachment,  or  sue  out  a  new 
luibere  facias  possessionem,  so  as  to  regain  the  possession.     If  he  is 
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tarned  out  by  a  stranger,  the  rale  is  otherwise,  for  he  is  then  put  to  his 
ejectment,  or  to  his  writ  of  forcible  entry  and  detainer ;  because,  in  this 
latter  case,  the  title  never  was  tried  in  respect  to  the  stranger.  But  if 
the  first  writ  be  returned  executed,  the  plaintiff  can  neyer  obtain  a  new 
writ,  although  he  should  afterwards  be  turned  out  even  by  the  defend- 
ant ;  because  it  then  appears  on  record,  that  the  plaintiff  has  had  the 
full  benefit  of  his  suit,  and  the  new  execution  would  be  superfluous. 

It  is  no  objection  therefore  to  the  new  writ,  that  in  point  of  fact,  the 
first  writ  has  been  fully  executed,  if  the  evidence  is  merely  in  pais  and 
not  of  record ;  and  resistance  to  such  new  writ  by  the  defendants  and 
his  agents,  would  be  as  much  an  offense  against  the  law,  as  if  the  re- 
sistance had  been  to  the  original  writ.^ 

It  is  true  that  there  is  a  late  English  case  to  be  met  with  in  1  Taunton,' 
in  which  it  is  decided  that  if  the  habere  facias  possessionem  be  executed, 
it  ought  to  be  returned,  and  that  if  the  plaintiff  be  turned  out  by  the 
defendant  a  new  writ  can  not  issue. 

But  considering  the  old  cases  as  authority  binding  upon  us,  which  the 
case  above  referred  to  is  not,  and  that  the  former  are  bottomed  upon 
the  soundest  reason ;  we  shall  adhere  to  the  rule  which  they  have  sanc- 
tioned. 

.In  this  case,  we  can  feel  no  doubt  but  that  the  alias  habere  facias  poa* 
aessionem  was  in  reality  the  writ  which  the  deputy  had  to  execute ;  and 
if  so  the  variance  between  the  evidence  and  the  indictment  is  fataL  If 
on  the  other  hand,  there  be  no  such  variance,  then  the  original  writ 
could  not  be  legaUy  executed  after  the  day  to  which  it  was  returned. 
It  was  then  functus  officio.  In  this  case  the  indictment  can  not  be  sup- 
ported. • 

The  District- Attorney  entered  a  noUeprosequi. 
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United  States  v.  Fears. 

[8  Woods,  610.] 
In  the  United  States  Circuit  Court,  Georgia,  1878. 

To  Obstmot  and  Hinder  an  OAoar  who  is  ezoeedlnghls  authority  ia  no  oilQiise 

Fears  was  indicted  for  obstmcting  and  hindering  a  revenne  officer 
from  entering  a  place  where  spirits  were  supposed  to  be  concealed,  and 
searching  for  and  seizing  such  spirits. 

1  S  Keh.  8i5;  1  &6b.  779,  785;  Styles,  818,  >  p.  66. 
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The  defendant  demurred  to  the  indictment  because  it  did  not  aver 
that  defendant  concealed  the  spirits,  and  because  it  did  not  set  out  the 
authority  under  which  the  officer  acted. 

Woods,  C.  J.  The  first  ground  of  demurrer  is  clearly  untenable. 
The  offense  charged  is  not  the  removal,  nor  concealment,  nor  keeping 
of  distilled  spirits,  contrary  to  law,  but  the  obstructing  of  an  internal 
revenue  officer  injbhe  discharge  of  his  duty.  The  distilled  spirits  may 
be  kept  by  one  person  in  his  own  building,  and  yet  another  person  may 
obstruct  or  hinder  the  officer  when  he  attempts  to  enter  such  building 
for  the  purpose  of  examining  the  spirits.  The  latter  would  clearly  be 
amenable  to  the  law,  though  he  owned  neither  the  building  nor  the 
spirits,  and  did  not  make,  produce  or  keep  them.  To  keep  or  conceal 
illicit  spirits  is  one  offense,  to  obstruct  or  hinder  an  officer  from  enter- 
ing a  building  where  illicit  spirits  are  kep^,  is  a  distinct  and  different 
one.  It  is  the  latter  which  the  pleader  has  attempted  to  charge  in  this 
indictment. 

The  second  ground  of  demurrer  is,  we  think,  well  taken.  An  indict- 
ment for  obstructing  or  hindering  an  officer  should  show  the  authority 
under  which  the  officer  is  acting. 

It  is  no  offense  to  resist  or  obstruct  an  officer  who  is  acting  without 
authority  or  who  is  exceeding  his  authority.  The  pleader  seems  to  have 
known  the  rule,  and  has  made  an  attempt  to  conform  to  it.  In  this, 
we  think,  he  has  failed. 

There  is  no  pretense  that  the  officer  was  acting  by  virtue  of  any 
search-warrant  or  any  other  legal  process.  The  theory  of  the  prosecu- 
tion seems  to  be  that,  under  section  3177  of  the  Revised  Statutes,  the 
internal  revenue  officer  may  enter  without  process  any  building  where 
distilled  spirits  subject  to  tax  are  made,  produced  or  kept,  so  far  as  it 
may  be  necessary  for  examining  the  same ;  and  that  under  section  3453 
he  may  also,  without  process,  seize  illicit  distilled  spirits.  This  is  true, 
but  the  authority  exists  only  where  the  circumstances  prescribed  by 
these  sections  exist.  The  officer  has  the  authority  in  the  case  pointed 
out  by  the  statute,  and  in  no  other.  To  show  his  authority,  it  must 
appear  that  such  a  state  of  facts  existed  as  are  contemplated  by  the 
statute. 

By  section  3177  the  internal  revenue  officers  are  authorized  in  the  day 
time  or  in  the  night,  when  the  premises  are  open,  to  enter  any  building 
where  any  articles  subject  to  tax  are  made,  produced  or  kept,  so  far  as 
it  may  be  necessary  for  the  purpose  of  examining  said  articles. 

There  is  no  averment  in  the  indictment  that  the  attempt  to  enter  the 
smoke-house  of  the  defendant  and  examine  said  distilled  spirits  was 
made  in  the  day  time,  or  made  at  night  when  the  premises  were  open, 
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nor  that  said  distilled  spirits  were  made,  produced  or  kept  on  said  prem- 
ises, or  that  such  entry  was  necessary  for  the  purpose  of  examining 
said  spirits. 

It  does  not  appear,  therefore,  from  the  indictment  tliat  the  officer  had 
authority  to  make  a  search  or  to  enter  the  premises  of  defendant ;  and 
it  does  not  appear  that  it  was  unlawful  for  the  defendant  to  resist  the 
officer  in  making  such  entry  and  search.  If,  for  iijptance,  the  officer 
had  attempted  to  enter  the  premises  in  the  night  season,  when  the  door 
was  shut,  the  defendant  would  have  had  the  right  to  resist  him,  and 
would  violate  no  law  in  so  doing. 

Section  3453,^  authorizes  the  seizure  of  taxable  articles  by  the  internal 
revenue  officers  ^*  which  shall  be  found  in  the  possession  or  custody,  or 
within  the  control  of  any  person,  for  the  purpose  of  being  sold  or  re- 
moved by  him  in  fraud  of  the  internal  revenue  laws,  or  with  the  design 
to  avoid  the  payment  of  the  taxes  thereon." 

There  is  no  averment  in  the  indictment  that  the  distilled  spirits  therein 
mentioned  were  in  the  custody  of  any  one  for  any  of  the  purposes  men- 
tioned in  the  section  just  quoted.  The  authority  of  the  revenue  officers 
to  seize  is,  therefore,  not  averred,  and  it  does  not  appear  from  the  in- 
dictment that  the  defendant  was  guilty  of  any  offense  in  obstructing  or 
hindering  such  seizure. 

As  to  both  the  attempted  examination  and  seizure,  from  all  that  ap- 
pears in  the  indictment  the  officer  seems  to  have  been  a  trespasser  who 
might  be  lawfully  obstructed  and  resisted. 

The  right  of  resistance  to  illegal  official  action-  is  essential,  not  merely 
to  all  free  government,  but  to  any  government  whatsoever.  All  citizens 
of  the  United  States  are  guaranteed  by  the  Constitution  security  in  their 
persons,  houses,  papers  and  effects,  against  unreasonable  searches  and 
seizures.  The  right  to  resist  an  unauthorized  search  or  seizure  is  a 
direct  consequence  of  this  guaranty.  In  order,  therefore,  to  show  that 
defendant  was  guilty  of  an  offense  in  resisting  the  search  and  seizure 
of  the  revenue  officer,  the  authority  of  the  latter  should  have  been  set 
out.  This  the  indictment  entirely  fails  to  do.  It  is,  therefore,  defect- 
ive and  bad,  and  the  demurrer  must  be  sustained. 

Ebskinb,  J.,  concurred. 

1  Bev.  Stats. 
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RESISTING  AN  OFFICER  —  REQUISITES  OF  OFFENSE. 

United  States  v.  McDonald. 

[8  Bias.  489.] 

■ 

In  the  United  States  Circuit  Courts  District  of  Wisconsin^  1879, 

1.  Where  an  OAoer,  Under  a  Writ  of  Attaohment  in  favor  of  one  person,  and  aetingin 
good  faith,  seises  the  property  of  another  person,  haying  reasonable  groandsfor  beliey- 
ing  that  the  property  belongs  to  the  person  against  whom  the  writ  rans,  the  owner  has 
no  right  to  resist  the  officer  in  serring  or  execnting  the  process.  Bat  if  the  officer  acts 
in  bad  faith  and  without  such  reasonable  gronnds,  then  taking  forcible  possession  of 
the  goods  by  the  owner  or  agent  is  not  resistance  to  an  officer  which  the  law  panishes. 

2»  ItofliatpftTino  to  an  Offloer  is  to  oppose  him  by  direct,  active,  and  more  or  less  forcible 
means.  It  means  something  more  than  to  hinder,  or  intermpt,  or  preyent,  or  baffle,  or 
eircumvent  The  gist  of  the  offense  of  resisting  is  personid  resistance  of  the  officer; 
that  is,  personal  opposition  to  the  exercise  of  official  authority  or  daty  by  direct,  actiye, 
and  in  some  degree  forcible  means. 

Dter,  J.,  charged  the  jury  as  follows:  — 

This  is  an  indictment  which  charges  the  defendants  with  the  offense 
of  obstructing  and  resisting  an  officer  of  the  United  States  in  the  service 
and  execution  of  process  issued  from  the  United  States  Circuit  Court. 
The  all^ations  of  the  indictment  in  brief  are,  that  on  the  11th  day  of 
January,  1879,  one  Isaac  Cook,  a  citizen  of  Missouri,  commenced  in 
the  Circuit  Court  of  the  United  States,  for  this  district,  an  action 
against  the  defendant  McDonald,  to  recover  a  certain  demand,  in  which 
action  a  summons  was  issued  and  placed  in  the  hands  of  the  marshal 
for  service ;  that  a  writ  of  attachment,  commanding  the  marshal  to  at- 
tach the  property  of  the  defendant  McDonald,  was  also  issued  in  the 
same  action,  out  of  and  under  the  seal  of  the  court,  the  plaintiff  in  the 
action  having  made  or  procured  to  be  made  the  affidavit  and  undertak- 
ing required  by  law  in  such  cases ;  and  that  the  writ  of  attachment, 
affidavit  and  undertaking  were  placed  in  the  hands  of  the  marshal  in 
connection  with  the  summons  for  service  and  execution. 

That  on  or  about  the  16th  day  of  January,  the  marshal  caused  and 
directed  two  of  his  deputies  to  proceed  to  the  premises  of  the  defend- 
ant McDonald  to  serve  the  summons  and  execute  the  writ  of  attach- 
ment, and  that  they  did,  on  or  about  the  day,  serve  the  summons,  and 
attach  and  take  into  custody  a  certain  quantity  of  personal  property, 
found  by  them  upon  the  premises  of  the  defendant  McDonald,  as  his 
property,  by  virtue  of  the  writ  of  attachment ;  that  an  inventory  and 
appraisal  of  the  attached  property  were  made,  and  that  thereafter 
copies  of  the  writ  of  attachment,  affidavit,  undertaking  and  inventory 
were  served  upon  McDonald ;  that  at  the  time  of  such  service  one  of 
the  marshal's  deputies,  W.  A.  Nowell,  made  an  arrangement  with  the 


328  CRIMES  AGAINST  PUBLIC  JUSTICE. 

defendant  McDonald  to  leave  the  attached  property  on  his  premises  in 
the  charge  and  custody  of  one  Jas.  H.  Hubbard,  who  was  there  pres- 
ent at  the  special  request  and  by  direction  of  Deputy  Nowell,  and  that 
arrangement  was  agreed  to  by  the  defendant  McDonald  and  was  acted 
upon  by  the  deputy,  and  that  the  property  was  left  upon  the  premises 
in  the  special  care  and  custody  of  Hubbard. 

It  is  then  alleged  that  on  or  about  the  22d  day  of  January,  Hubbard 
was  specially  authorized  and  directed  by  the  marshal  to  keep  possession 
of  the  attached  property,  and  to  protect  the  same,  and  his  letter  of 
authority  and  direction  is  set  out  in  the  indictment.  It  is  further 
charged  that  on  the  2dth  day  of  January,  the  attached  property  being 
in  the  care  and  custody  of  the  marshal  in  the  manner  alleged,  the  de- 
fendants did  forcibly,  willfully  and  unlawfully  take  and  remove  a  large 
portion  thereof  from  the  possession  of  the  marshal  and  of  Hubbard, 
against  and  in  defiance  of  the  authority  of  the  marshal,  and  so  it  is 
charged  that  they  did  knowingly  and  willfully  obstruct,  resist  and  op- 
pose an  officer  of  the  United  States  in  serving  and  attempting  to  serve 
and  execute  a  mesne  process  of  the  United  States,  namely,  the  writ  of 
attachment  before  mentioned.  This  is  the  first  count  of  the  indictment. 
The  second  count,  in  more  abbreviated  form,  charges  the  commission 
of  a  similar  offense  by  the  defendants  on  the  27th  day  of  January,  and 
is  understood  to  be  but  a  repetition  of  the  charge  contained  in  the  first 
count. 

The  statute  of  the  United  States  upon  which  this  indictment  is  based 
is  as  follows:  ^*  Every  person  who  knowingly  and  willfully  obstructs, 
resists  or  opposes  any  officer  of  the  United  States  in  serving  or  attempt- 
ing to  serve  or  execute  any  mesne  process  or  warrant,  or  any  rule  or 
order  of  any  court  of  the  United  States  or  any  other  legal  or  judicial 
writ  or  process,"  ^  shall  be  punished  in  the  manner  prescribed  by  the 
statute.  And  the  question  is.  Have  the  defendants  committed  this 
offense  and  so  made  themselves  amenable  to  the  penalties  of  this  law? 
There  has  been  put  in  evidence  the  judgment  roll  in  the  case  of  Cook 
V.  McDonaldj  consisting  of  the  summons,  complaint,  writ  of  attach- 
ment, affidavit,  undertaking,  inventory  of  attached  property,  returns  of ' 
service,  affidavit  of  no  answer  and  judgment.  The  return  of  service 
on  the  summons  shows  that  it  was  served  on  the  defendant  McDonald 
on  the  14th  of  January,  1879,  and  the  return  upon  the  writ  of  attachment 
shows  that  the  marshal  on  the  same  day  attached  the  personal  property 
described  in  the  inventory,  and  that  on  the  16th  day  of  January,  the 
writ  of  attachment,  affidavit,  undertaking  and  copy  of  inventory  were 
served  on  McDonald  as  the  defendant  in  that  action. 

1  Bev.  Stats.,  sec.  0896. 
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This  writ  of  attachment  was  mesne  process  within  the  meaning  of  the 
statute  referred  to,  and  was  such  process  as  the  statute  makes  it  an 
offense  for  any  person  to  knowingly  and  willfully  obstruct  or  resist  an 
officer  of  the  United  States  in  serving  or  attempting  to  serve  or  execute. 
The  point  has  been  made  that,  if  any  levy  by  attachment  upon  the 
property  in  question  was  made,  it  was  completed  prior  to  the  27th  of 
January,  when  the  alleged  resistance  to  the  officer  transpired,  and  that 
if  such  levy  was  so  made  and  the  writ  was  returned  to  the  clerk  of  the 
court  before  the  27th  of  Januaiy,  the  acts  complained  of,  if  proven,  did 
not  constitute  obstruction  of  or  resistance  to  the  officer  in  the  service  or 
execution  of  the  writ,  and  consequently  that  there  can  be  no  conviction. 
My  view  of  that  question  is  this :  The  statute  makes  it  an  offense  to 
knowingly  and  willfully  obstruct,  resist,  or  oppose  any  officer  of  the 
United  States  in  serving  or  attempting  to  serve  or  execute  any  mesne 
process.  Now,  even  though  the  attachment  levy  was  made  on  the  11th 
day  of  January,  and  before  the  alleged  acts  of  resistance,  and  even 
though  the  writ  was  returned  to  the  clerk  of  the  court  before  the  27th 
of  January,  if  on  that  day  the  marshal  was,  through  a  special  custodian, 
holding  the  property  under  a  levy,  so  previously  made,  this  was  part  of 
the  process  of  executing  the  writ,  and  obstruction  of  or  resistance  to  the 
offic.r  at  the  time,  if  otherwise  unlawful,  would  be  as  much  an  offense 
under  the  statute  as  if  such  obstruction  or  resistance  had  transpired 
while  the  attachment  levy  was  actually  in  progress  or  before  the  writ  was 
returned.  The  offense  does  not  consist  alone  of  obstructing  or  resist- 
ing an  officer  in  serving  or  attempting  to  serve  process.  It  includes  as 
well  obstruction  of  or  resistance  to  an  officer  in  attempting  to  execute 
the  writ,  and  holding  attached  property  after  levy  and  seizure  is  part  of 
the  execution  of  the  process. 

It  is  claimed  further  that  there  was  no  resistance  by  the  defendants 
to  any  officer  of  the  United  States ;  that  the  person  resisted,  one  Hub- 
bard, was  not  such  officer,  and  that  the  alleged  resistance  to  him  was 
not  a  resistance  to  the  marshal  or  to  any  of  his  regularly  appointed 
deputies.  The  prosecution  has  given  evidence  tending  to  show  that  the 
first  proceedings  upon  the  writ  of  attachment  were  had  under  the  imme- 
diate direction  and  supervision  of  the  marshal's  deputies ;  that  after  the 
alleged  levy  by  attachment  had  been  made,  Hubbard  was  employed  by 
one  of  these  deputies  to  assume  custody  and  care  of  the  property ;  and 
that  on  the  22d  day  of  January,  1879,'  the  marshal  wrote  and  sent  to 
Hubbard  a  letter  directing  him  to  hold  the  property. 

It  is  not  claimed  that  Hubbard  received  directly  from  the  marshal  any 
other  authority  to  act  than  this  letter,  nor  that  he  was  a  regularly  ap- 
pointed sworn  deputy  marshal  under  the  statute.  And  as  I  have  said, 
it  is  contended  in  behalf  of  the  defendants,  that  resistance  to  him,  if 
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any  be  shown,  was  not  resistance  to  the  marshal  nor  to  any  officer  of 
the  United  States.  I  do  not  concur  in  this  view  of  the  law.  It  is  not 
and  can  not  be  required  or  expected  that  the  marshal  shall  be  always 
personally  present  when  process  is  served  or  is  in  course  of  execution, 
or  that  he  can  always  exercise  personal  and  immediate  control  over 
property  that  may  have  been  seized  upon  such  process.  He  has  the 
right  and  power  to  designate  and  appoint  a  custodian  of  such  property 
and  to  hold  it  by  the  hand  of  such  custodian ;  and  when  it  has  been 
seized  and  is  so  held,  it  is,  in  law,  in  the  charge  and  custody  of  the 
marshal,  and  in  such  case,  the  marshal,  as  an  officer  of  the  United  States, 
by  the  hand  of  such  custodian  so  appointed,  executes  the  writ.  I 
therefore,  instruct  you  that  if  the  property  in  question  had  been  previ- 
ously attached  by  the  marshal's  deputies,  and  if  subsequently  Hubbard 
received  from  the  marshal  the  letter  of  authority  before  referred  to^  and 
was  on  the  27th  of  January,  1879,  acting  thereunder,  then  any  obstruc- 
tion of  or  resistance  to  Hubbard  as  such  custodian  was  obstruction  of 
and  resistance  to  the  marshal  and  proof  to  that  end  is  competent  under 
the  allegations  of  the  indictment. 

The  defendants  have  given  evidence  tending  to  show  that  on  the  9th 
day  of  December,  1878,  the  defendant  McDonald  executed  to  the  de- 
fendant Mrs.  La  Mothe  his  two  promissory  notes,  one  for  $4,961.84,  and 
one  for  $5,000,  and  that  to  secure  the  payment  of  such  notes  he,  at  the 
same  time,  executed  to  her  a  m3rtgagc  upon  the  property  in  question, 
which  mortgage  contains  the  usual  provisions  to  be  found  in  chattel 
mortgages,  and  was  duly  filed  in  the  office  of  the  town  clerk.  Testimony 
has  also  been  offered  tending  to  show  that  at  some  time  subsequent,  but 
prior  to  the  service  of  the  summons  upon  the  defendant  McDonald,  in 
the  case  of  Cook  against  him,  Mrs.  La  Mothe  took  possession  of  all  of 
this  property  under  her  mortgs^e,  and  that  the  defendant  Thompson 
was  her  agent  for  the  purpose  of  taking  and  maintaining  such  possession, 
and  it  is  claimed  upon  the  evidence  that  she  was  in  actual  personal 
possession  of  the  property  by  virtue  of  provisions  of  the  mortgage  giv- 
ing her  such  right,  at  the  time  of  the  alleged  levy  under  the  attachment. 
Upon  such  a  state  of  facts,  if  proved,  it  is  contended  that  the  marsha 
and  his  deputies  or  agents  had  no  right  to  take  the  property  from  her 
upon  the  writ  of  attachment,  and  that  such  facts,  if  established,  consti- 
tute an  absolute  defence  to  the  charge  contained  in  this  indictment. 
Prima  facie  the  mortgage  was  valid,  and  the  burden  of  showing  it  to  be 
invalid  falls  upon  the  party  attacking  it ;  and  there  is  no  doubt,  if  the 
mortgage  in  question  was  executed  in  good  faith,  to  secure  a  bona  fide 
indebtedness,  and  if  Mrs.  La  Mothe,  by  herself  or  her  agent,  did  in  like 
good  faith  take  actual  possession  of  the  property  under  the  mortgage, 
so  that  she  had  the  absolute  and  exclusive  dominion  and  control  over  it 
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as  againBt  the  mortgager,  that  she  thereby  became  vested  with  the  legal 
title  to  the  property.  Touching  the  principal  question  inyolved,  there 
is  some  apparent  diversity  of  opinion  in  the  authorities.  Courts  of 
equal  respectability  seem  to  differ  somewhat  upon  it,  and  we  must 
therefore  adopt  such  rule  as  best  commends  itself  to  our  own  judgment 
as  most  consonant  with  right  and  with  sound  legal  principles.  And 
after  reflection  upon  the  question,  I  have  come  so  the  conclusion  that 
the  true  rule  to  lay  down  in  a  case  of  this  character  is  this :  that  if  the 
marshal  and  his  deputies  in  their  proceedings  under  the  writ  of  attach- 
ment acted  in  good  faith  and  on  reasonable  grounds  for  believing  that 
the  property  in  question  was  the  property  of  the  defendant  McDonald, 
then  the  defendants  had  no  right  to  resist  the  officer  in  serving  or 
attempting  to  serve  or  execute  the  process.  But  if  the  mortgage  in 
question  was  in  good  faith  executed  to  secure  a  bona  fide  indebtedness 
and  if  Mrs.  La  Mothe  in  good  faith  took  actual  possession  of  the  prop- 
erty under  the  mortgage,  so  that  she  had  the  absolute  and  exclusive 
control  and  dominion  over  it,  and  if  the  marshal  and  his  deputies  act- 
ing for  him,  did  not  act  in  their  proceedings  under  the  writ  of  attach- 
ment in  good  faith,  or  acted  without  reasonable  grounds  for  believing 
that  the  property  was  in.fact  owned  by  the  defendant  McDonald,  then 
the  forcible  assertion  of  possession  by  Mrs.  La  Mothe,  and  any  duly 
authorized  agent  of  hers  acting  in  good  faith  for  her,  as  against  the 
officer,  would  not  be  such  resistance  to  the  officer  as  the  statute  was 
intended  to  make  a  punishable  offense. 

In  considering  and  passing  upon  the  alleged  possession  of  the  prop* 
erty  in  question  by  Mrs.  La  Mothe,  you  should  determine  whether 
such  possession  was  taken  in  good  faith  under  her  mortgage,  and 
whether  it  was  or  not  an  actual,  exclusive  possession,  free  from  any 
right  of  the  mortgager  to  control  it.  It  must  have  been  a  possession 
taken  in  good  faith,  and  so  taken  as  to  give  her  the  absolute,  exclusive 
and  unqualified  dominion  and  control  over  it,  to  make  it  such  posses- 
sion as  under  the  mortgage  would  carry  the  title.  And  in  determin- 
ing this  question  of  possession,  the  jury  should  consider  all  the  facts 
and  circumstances  attending  and  surrounding  the  transaction,  such  as 
the  situation  of  the  property,  its  character,  its  continuance  upon  the 
premises  of  the  mortgager,  the  occupation  of  the  premises  by  both  the 
mortgager  and  mortgagee  as  their  common  home,  the  necessity  for  con- 
stant care  and  attention  to  the  property,  the  season  of  the  year,  and  the 
facilities  for  or  difficulties  of  removing  the  property.  In  short,  all  of 
the  circumstances  are  to  be  looked  into  with  a  view  of  determining 
whether  the  property  passed  under  the  mortgager's  absolute  and  exclu- 
sive control  and  possession. 

In  considering  whether  the  marshal  and  his  deputies  acted  in  good 
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faith  in  their  alleged  attachment  of  the  property,  you  will  inquire 
whether,  as  the  property  was  situated  at  the  time,  and  in  the  light  of 
all  facts  and  circumstances  then  brought  to  their  knowledge,  the  ques- 
tion of  property  right  was  so  far  doubtful  that  the  officers  acted  without 
wantonness,  recklessness  or  oppression  and  on  reasonable  grounds  for 
believing  the  property  to  be  that  of  the  defendant  McDonald.  It  is 
not  disputed  that  they  knew  of  the  mortgage,  and  of  Mrs.  La  Mothe's 
claim  to  possession  and  ownership.  Reasonable  grounds  for  believing 
the  property  to  be  that  of  the  defendant  McDonald  would  be  such 
grounds  as  would  influence  the  judgment  of  a  careful  and  prudent  man 
in  his  own  affairs,  and,  in  considering  whether  the  officers  acted  in  good 
faith  and  on  reasonable  grounds  for  believing  that  the  property  belonged 
to  McDonald,  you  are  again  to  consider  the  nature  and  situation  of  the 
property,  the  relation  of  the  parties  thereto,  any  information  they  had 
as  to  the  mortgage  and  Mrs.  La  Mothe's  claim  to  possession,  the  appar- 
ent character  of  such  alleged  possession,  —  in  short,  as  before  stated, 
all  the  facts  and  circumstances  of  the  situation  as  they  were  then  pre- 
sented. 

To  constitute  the  offense  of  resisting  an  officer,  as  is  apparent  from 
the  language  of  the  statute,  the  resistance  or  obstruction,  or  opposition 
must  be  willful.  The  term  willful,  as  here  used,  means  something 
more  than  intentional.  It  is  to  be  here  considered  as  implying  an  evil 
intent  without  justifiable  excuse.  An  act  willfully  done  means  that  it  is 
done  wrongfully,  in  bad  faith,  with  evil  intent ;  that  it  is  done  with  a 
bad  purpose,  and  as  an  act  which  a  person  of  reasonable  knowledge 
and  ability  must  know  to  be  contrary  to  duty.  This  is  its  sense  when 
used  in  a  criminal  statute  like  this.  So,  to  establish  the  offense  charged 
it  must  be  shown  that  the  alleged  acts  of  resistance,  if  any  were  com- 
mitted, were  done  knowingly  and  willfuly,  that  is,  with  evU  intent  or 
purpose,  and  as  acts  known  to  be  contrary  to  duty. 

The  words  of  the  statute  are,  ^' obstructs,  resists  or  opposes  an 
officer  of  the  United  States."  Resistance  to  an  officer  is  to  oppose  him 
by  direct,  active,  and  more  or  less  forcible  means.  It  means  something 
more  than  to  hinder,  or  interrupt,  or  prevent,  or  baffle,  or  circumvent. 
The  gist  of  the  offense  of  resisting  is  personal  resistance  of  the  officer^ 
that  is,  personal  opposition  to  the  exercise  of  official  authority  or  duty 
by  direct,  active,  and  in  some  degree  forcible  means.^  The  statute, 
however,  does  not  limit  the  offense  to  resistance  alone,  it  includes  also 
willful  acts  of  obstruction  or  opposition ;  and  to  obstruct  is  to  inter- 
pose obstacles  or  impediments,  to  hinder,  impede  or  in  any  manner 
interrupt  or  prevent,  and  this  term  does  not  necessarily  imply  the 
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employment  of  any  direct  force,  or  the  exercise  of  direct  means,  {t 
includes  any  passive,  indirect  or  circuitous  impediments  to  the  service 
or  execution  of  process ;  such  as  hindering  or  preventing  an  officer  by 
not  opening  a  door  or  removing  an  obstacle  or  concealing  or  removing 
property.^  So,  that,  although  to  establish  a  case  of  resistance  it  must 
appear  that  the  party  was  personally  present  and  personally  resisting, 
liability  to  the  charge  of  obstructing  may  be  established  by  showing 
that  the  party  has  willfully  caused  any  impediment  or  hindrance  to  be 
interposed,  though  not  personally  present  and  actively  co-operating  in 
the  direct  act  of  obstructing.  It  should  appear,  however,  that  such 
]}arty,  in  s^me  manner  and  at  some  stage,  aided  or  abetted  the  act  of 
obstructing. 

Thus  understanding  the  meaning  and  significance  of  these  terms  as 
used  in  the  statute,  and  what  constitutes  the  statutory  offense,  you 
will  be  prepared  to  consider  and  determine  in  the  light  of  the  evidence 
whether  the  defendants  are  guilty  of  having  knowingly  and  willfully 
obstructed,  resisted  or  opposed  the  service  of  or  the  attempt  to  serve 
or  execute  the  writ  of  attachment  in  question. 
«•»»•         •         •         ••••«» 

Now,  gentlemen,  if  you  find  from  the  evidence  that  there  were  no 
acts  committed,  by  which  the  service  or  attempt  to  serve  or  execute 
the  writ  of  attachment  was  obstructed,  resisted  or  opposed,  that  of 
course  would  dispose  of  the  case  and  your  verdict  in  such  case  should 
be  for  the  defendants.  If  you  find  that  though  certain  acts  were  done 
by  the  defendants,  they  did  not  knowingly  and  willfully  obstruct,  resist 
or  oppose  the  service  or  the  attempt  to  serve  or  execute  the  writ,  then 
your  verdict  should  be  in  their  favor. 
•        »»»»         »         •         •»••»» 

Again,  if  you  find  from  the  evidence  that  the  mortgage  in  question 
was  in  good  faith  executed  to  secure  a  bonajide  indebtedness,  and  that 
tiie  defendant  Mrs.  La  Mothe,  by  herself,  or  by  an  agent  in  good  faith 
appointed  for  the  purpose,  in  like  good  faith  took,  and  was  holding  at 
the  time  alleged,  the  actual  possession  of  the  property  —  that  is,  the 
absolute  and  exclusive  control  and  dominion  over  it  —  and  if  you  fur- 
ther find  that  'the  marshal  and  his  deputies,  acting  for  him,  did  not  in 
their  proceeding  under  the  writ  of  attachment  act  in  good  faith,  or 
acted  without  reasonable  grounds  for  believing  that  the  property  was 
in  fact  owned  by  the  defendant  McDonald,  then  your  verdict  as  to  Mrs. 
La  Mothe  and  as  to  the  defendant  Thompson,  if  he  ever  was  her  agent 
and  acted  only  as  such,  should  be  in  their  favor.  In  this  connection  I 
should  say  that  I  do  not  think  the  mortgage  or  any  possession  of  the 
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pipperty  thereander  by  Mrs.  La  Mothe  would  be  a  justification  for 
resistance  to  or  obstruction  of  officer  by  the  defendant  McDonald,  if 
he  committed  any  acts  of  resistance  or  obstruction. 

On  the  other  hand,  if  you  find  from  the  evidence  that  the  mortgage 
in  question  was  not  made  in  good  faith,  or  that  the  defendant  Mrs.  La 
Mothe  did  not  in  good  faith  take  and  was  not  at  the  time  alleged  holding 
such  possession  of  the  property  as  I  have  defined,  by  virtue  of  the  mort- 
gage, and  if  you  further  find  that  the  defendants  did  on  the  day  stated, 
knowingly  and  willfully  obstruct  or  resist  or  oppose  the  service  or  the 
attempt  to  serve  or  execute  the  writ  of  attachment,  then  your  verdict 
should  be  in  favor  of  the  United  States.  Further,  if  you  find  from  the, 
evidence  that  the  mortgage  in  question  was  in  good  faith  made  as 
claimed  by  the  defendants,  and  that  the  defendant  Mrs.  La  Mothe  did 
in  good  faith  take  and  at  the  time  alleged  hold  possession  of  the  prop- 
erty under  the  mortgage,  and  if  you  further  find  that  the  marshal  and 
his  deputies  acted  in  good  faith  in  their  proceedings  under  the  writ  of 
attachment,  and  with  reasonable  grounds  for  believing  that  the  property 
was  in  fact  owned  by  the  defendant  McDonald,  and  if  you  further  find 
that  the  defendants  did  on  the  day  stated,  as  charged,  knowingly  and 
willfully  obstruct,  or  resist  or  oppose,  the  service  or  attempt  to  serve 
or  to  execute  the  writ  of  attachment,  then  your  verdict  should  be  for 
the  United  States. 
»         •»••»»»»»»»         •• 

The  indictment  in  this  case  is  against  three  defendants,  and  charges 
the  commission  by  them  of  the  same  offense.  They  are  indicted  to- 
gether for  one  offense.  To  convict  all  of  them  it  is  therefore  essential 
that  it  should  be  shown  that  the  offense  committed,  if  any  offense  is 
proven,  wholly  arose  from  the  joint  act  of  all.  All  of  the  defendants 
can  not  be  convicted  unless  each  and  all  of  them  were  parties  to  the 
commission  of  one  and  the  same  offense.  An  indictment  in  the  form  of* 
this,  is  not  sustained  by  proof  merely  that  each  of  the  defendants  has 
separately  committed  at  different  times  a  separate  and  distinct  offense 
of  the  kind  charged  here,  with  which  the  other  defendants  were  not  con- 
nected, and  in  which  they  did  not  participate,  and  which  did  not  spring- 
from  the  joint  act  of  all.  So,  if  you  are  satisfied  from  the  evidence, 
applying  it  to  the  legal  principles  I  have  stated,  that  the  offense  chained 
was  committed,  and  that  it  arose  wholly  from  the  joint  act  of  all  of  the 
defendants,  then  your  verdict  may  be  guilty  as  to  all,  otherwise  not. 
If  you  find  that  the  offense  charged  was  committed  by  any  two  of  the 
defendants,  and  that  it  arose  wholly  from  the  joint  act  of  such  two  de- 
fendants, and  that  the  other  defendant  is  not  guilty,  then  your  verdict 
may  be  guilty  as  to  the  two  defendants,  and  not  guilty  as  to  the  other. 
So,  if  you  should  find  one  of  the  defendants  guilty  of  the  offense 
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charged,  and  that  two  of  the  defendants  are  not  guilty,  yoa  may  con- 
Tict  the  one  and  acquit  the  other. 

If  you  should  find  that  each  of  the  defendants  did  commit  the  of- 
fense of  obstructing  or  resisting  the  officer,  but  that  the  offense  so  com- 
mitted by  each  defendant  was  complete  in  and  of  itself,  and  was  entirely 
separate  and  distinct  from  that  committed  by  any  other  defendant, 
neither  defendant  in  the  commission  of  his  or  her  offense  having  any 
connection  with  the  offense  of  any  other  defendant,  so  that  each  com* 
plete  offense  was  wholly  independent  of,  and  disconnected  from,  each 
other  offense,  then  there  could  be  no  conyiction  of  any  of  the  defend- 
ants. So,  if  you  should  find  that  any  two  of  the  defendants  committed 
the  offense  charged,  such  offense  arising  from  the  joint  act  of  the  two 
defendants,  and  if  you  should  also  find  that  the  other  defendant  also 
committed  the  offense  of  obstructing  of  resisting  the  officer,  but  that 
the  offense  committed  by  the  two  defendants  was  wholly  separate  and 
distinct  from  that  committed  by  the  one  defendant,  the  two  defendants 
haying  no  connection  with  the  offense  committed  by  the  one  defendant, 
and  the  one  defendant  haying  no  connection  with  the  offense  committed 
Jointly  by  the  two  defendants,  then  there  could  be  no  conyiction*  For, 
as  before  indicated,  it  is  the  law,  that,  when  two  or  more  persons  are 
indicted  together  for  an  offense  of  this  character  and  for  one  and  the 
same  offense,  proof  of  entirely  separate,  distinct,  unconnected  offenses 
committed  by  each  will  not  sustain  a  conyiction. 

Verdict  for  defendants. 


HE8ISTING  OFFICER— RBSCUING  GOODS  FROM  CONSTABLE  WITH- 

OUT  ASSAULT  NOT  A  CRIME. 

State  v.  Sotheblin* 

[Harp.  414.] 
In  the  ConstUutiandl  Court  of  South  Carolina^  1824. 

An  Indlotmant  will  not  Xde  for  reBoning  goodB,  taken  in  exeention,  ont  of  the  po8sea» 
Bion  of  a  constable,  there  beiftg  no  aesanlt  on  the  constable. 

The  defendant  was  indicted  for  assaulting  John  Spriggs,  and  taking 
ont  of  his  custody  a  cow  and  calf,  which,  as  one  of  the  constables  of 
Greenyille  district,  he  had  taken  in  execution.  The  taking  was  not  de- 
nied, but  there  was  no  proof  of  any  personal  yiolence  to  the  prosecutor, 
Spriggs,  and  the  only  question  in  the  case  was,  whether  an  indictment 
would  lie  for  thus  rescuing  goods  taken  in  execution. 
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The  presiding  judge,  entertainiiig  doubts  on  this  question,  directed 
the  jury  to  find  the  defendant  guilty,  for  the  purpose  of  bringing  it  up 
for  the  consideration  of  this  court ;  and  the  same  question  was  now 
made  the  ground  of  a  motion  for  a  new  trial. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice  Johnson. 

In  the  consideration  of  this  case,  it  will  not  be  controverted  that  an 
indictment  will  lie  for  an  assault  committed  on  a  ministerial  officer,  in 
the  discharge  of  the  duties  of  his  office.  The  only  thing  to  be  deter- 
mined is  the  abstract  proposition,  whether  an  indictment  will  or  will  not 
lie  for  rescuing  goods  taken  in  execution  by  the  proper  officer  under 
legal  process. 

The  general  rule  which  it  is  supposed  embraces  this  question,  is  that 
the  obstruction  of  the  execution  of  lawful  process  is  an  offense  s^ainst 
public  justice  of  a  very  high  and  presumptuous  nature,  and  as  such,  is 
punishable  by  indictment.^ 

This  principle  includes  a  numerous  class  of  cases,  amongst  which 
the  most  prominent,  and  those  by  which  its  application  to  the  pres- 
ent cases  are  best  illustrated,  are  those  of  rescuing  goods  restrained 
for  rent  and  pound  breach.^  The  reason  why  this  mode  of  proceeding 
was  allowed  in  these  cases  obviously  is,  that  before  the  statute,  n. 
William  and  Mary,^  the  party  injured  could  not  maintain  an  action 
against  the  wrong-doer,  nor  could  he  proceed  in  the  collection  of  his 
rent  without  the  possession  of  his  goods ;  and  thus  a  proceeding  author- 
ized by  law  was  wholly  frustrated ;  and  it  appears  to  me  that  the  prin- 
ciple rests  solely  on  the  foundation  that  the  act  done  was  of  such  a 
nature  as  arrested  justice  in  its  progress,  short  of  the  end  in  view  —  the 
determination  of  the  rights  of  the  parties. 

If  we  extend  this  principle  beyond  its  legitimate  bounds,  we  shall 
encounter  one  of  equal  authority  and  still  more  universal  in  its  applica- 
tion. The  proceeding  by  indictment  was  only  constructed  for  the  pur- 
pose of  punishing  public  offenses,  and  never  can  be  applied  to  the 
redress  of  private  injuries ;  and  it  will  only  be  necessary  further  to  in- 
quire whether  the  act  complained  of  in  this  prosecution  belongs  to  the 
first  or  last  of  these. 

If  a  sheriff  take  goods  in  execution,  they  are,  eo  instantij  vested  in 
him,  and  he  may  maintain  trespass  in  trover  ^or  them ;  and  he  is  liable 
to  the  party  at  whose  suit  they  are  taken  for  their  value ;  ^  the  party  in- 
jured has  an  action  against  the  wrong-doer. 

The  only  conclusion  which  can  be  drawn  from  this  authority  is,  that 
when  the  execution  has  been  levied  it  is  Junctus  officio.  It  has  placed 
in  the  hands  of  the  sheriff  and  invested  him  with  a  property  in  the 

1  4  Bla.  Oom.  188.  8  ch.  5. 
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goods,  and  has  answered  all  the  parposes  for  which  it  was  intended. 
A  trespass  committed  upon  it  was,  therefore,  a  private  injury,  and  con- 
sequently an  indictment  will  not  lie. 

A  strong,  if  not  conclusive  argument  in  favor  of  this  view  may,  I 
think,  be  drawn  from  the  fact,  that  none  of  the  books  contain  a  prec- 
edent of  an  indictment  for  rescuing  goods  taken  in  execution.  It  will 
scarcely  be  insisted  that  if  the  common  law  authorized  this  mode  of  pro- 
ceeding, it  would  have  slumbered  for  so  many  ages. 

The  cases  referred  to  and  those  to  be  found  in  the  books,  generally 
relate  to  the  sheriff  exclusively ;  but  they  apply  with  equal  force  to  a 
constable  when  acting  within  his  legitimate  sphere.    Motion  granted. 

Ck>LCOCK,  Gahtt,  and  Huoeb,  Justices,  concurred. 


BESISTma  OFEICEB— OFFICES  MUST  HAVE  AUTHOBXTT. 

United  States  t;.  C!ook. 

[1  Spragne,  218.] 
In  ihe  United  States  District  Courts  Masaachusetta^  October^  1863. 

1.  If  IHitlable  Goods  axe  Wrecked,  and  strewn  upon  the  shore,  by  force  of  the  winds  and 
wayes,  they  are  liable  to  duties  only  upon  their  yalne,  as  they  Ue  upon  the  shore.  If 
worthless  in  that  oondition,  they  are  subject  to  no  duty. 

S.  To  Jufltliy  an  Oilloer  In  making  a  seizure  of  goods  as  forfeited,  there  must  be  reasona- 
ble  ground  to  belieye  that  some  offense  has  been  committed. 

8.  To  Snl^eot  a  Person  to  an  Indiotment,  under  the  statute  of  1799,1  for  carrying  away 
goods,  alleged  to  be  under  seizure,  a  seizure  must  haye  been  lawfully  made,  and  posses- 
sion taken  and  continued  by  the  officer;  and  the  accused  must  haye  carried  the  goods 
away  forcibly,  knowing  them  to  be  under  seizure. 

Tliis  was  an  indictment  containing  four  counts,  founded  on  the  United 
States  Statute,  March  2,  1799.'  The  defendants  were  charged  with 
'* forcibly  resisting,  preventing  and  impeding"  custom-house  officers 
and  their  assistants  in  the  execution  of  their  duty.  The  different 
counts  alleged  that  Edwin  Young,  deputy-collector  of  Scituate,  Tilden 
Hall,  deputy-collector  of  Marshfield,  and  one  William  Young,  their 
assistant,  were  resisted,  prevented  and  impeded  in  the  execution  of 
their  duty.  It  appeared  from  the  evidence  that  in  March,  1853,  the 
ship  Forest  Queen  was  wrecked  on  Scituate  beach,  with  a  foreign 
cargo,  composed,  among  other  articles,  of  rags  in  bales.  The  rags 
were  strewn  along  the  beach  for  miles,  and  being  mixed  with  wool  and 

1  ch.  22,  see.  71.  >  ch.  22,  sec.  71 ;  1  IT.  S.  Stats,  at  Large, 
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rock-weed  and  other  substances,  and  saturated  with  linseed  oil,  were 
of  no  value  in  that  state.  Many  tons  were  picked  up  by  yarious  per* 
sons  of  Scituate,  and  being  separated,  with  much  labor,  from  foreign 
substances,  and  dried  in  the  fields,  were  put  up  into  bundles  for  sale. 
Messrs.  R.  &  R.  Cook,  two  of  the  defendants,  purchased  large  quanti- 
ties of  these  rags  from  many  persons,  it  being  understood  from  Mr. 
W.  P.  Allen,  the  then  deputy-collector  at  Scituate,  that  no  duties  were 
to  be  demanded  for  them. 

Shortly  after  this,  Allen  was  removed  from  office,  and  Edwin  Young 
was  appointed  in  his  place,  who  demanded  duties  on  a  parcel  of  rags 
belonging  to  the  defendants,  and  on  others  stored  in  their  loft. 
This  demand  was  refused,  and  the  rags,  shortly  afterwards,  and  in  the 
daytime,  were  put  on  board  the  schooner  Taglioni,  a  packet  plying  be- 
tween Scituate  and  Boston.  There  they  were  seen  by  Young ;  and  Hall 
testified  that  Young  seized  them,  but  told  nobody  of  the  seizure.  The 
rags  were  afterwards,  and  in  the  absence  of  Hall  and  Young,  taken 
from  the  packet ;  to  this,  on  their  return,  they  made  no  objection,  and 
in  their  presence  the  rags  were  put  into  wagons  and  carried  away  by 
the  defendants.  The  two  deputy  collectors  told  nobody  that  the  rags 
were  seized,  and  Young  made  no  objection  to  their  being  carried  away. 
Hall  testified  that  he  forbade  their  putting  the  rags  into  the  wagons, 
but  his  evidence  was  not  supported. 

Spraoub,  J.,  in  the  course  of  his  charge,  laid  down  the  law  substan- 
tially as  follows.  To  charge  the  defendants,  the  government  must 
make  out :  — 

1.  That  the  officers  were  obstructed  in  the  lawful  discharge  of  their 
duty. 

2.  That  this  was  done  by  the  defendants  forcibly. 

3.  That  the  acts  of  force  were  done  knowingly  and  intentionally.  In 
order  to  justify  the  United  States  officers  in  seizing  goods,  probable 
cause  must  be  shown  for  seizure.  They  must  have  reasonable  cause 
to  believe  that  some  violation  of  the  revenue  acts  has  taken  place. 
Salvage  goods  are  liable  to  duty,  if  of  any  value.  The  rags  in  ques- 
tion were  liable  to  duty  on  the  beach,  if  of  value,  but  otherwise  if 
worthless.  The  duties,  in  such  case,  are  to  be  assessed  upon  their 
value  as  they  lay  on  the  beach,  and  not  on  the  enhanced  value  given 
by  subsequent  labor.  If  these  rags  were  worthless  on  the  beach,  and 
Young  knew  it,  and  knew  that  they  were  not  liable  to  duty,  then  there 
was  no  probable  cause  of  seizure.  And  further,  in  order  to  maintain 
this  indictment,  the  Government  must  prove  an  actual  seizure  of  the 
rags  by  Young  or  Hall,  and  that  the  defendants  knew  of  this  seizure. 
They  must  also  prove  that  the  officer  took  the  goods  into  his  custody, 
and  continued  to  hold  them  until  forcibly  ousted  by  the  defendants. 
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If  the  seizare  was  abandoned  by  the  officer,  the  Messrs.  Cook  had  a 
right  to  take  the  rags.  Or  if  the  acts  of  the  officer  were  such  as  to 
induce  the  defendants  to  believe,  either  that  no  seizure  had  been  made, 
or,  if  made,  that  it  had  been  abandoned ;  and  if  the  defendants  did 
really  so  believe,  and  acted  in  good  faith  in  removing  the  goods,  then 
they  were  not  guilty  of  the  offense  charged  in  this  indictment ;  but,  on 
the  other  hand,  if  the  goods  had  been  rightfully  seized,  and  were  in 
the  custody  of  the  officer,  and  the  defendants,  knowing  these  facts, 
forcibly  and  willfully  deprived  him  of  its  possession,  and  carried  the 
goods  away,  then  the  indictment  is  maintained. 

The  jury  returned  a  verdict  of  not  guilty,  as  to  each  of  the  three 
defendants. 


PEBJURY  — VALID  OATH  NECESSARY. 

O'Reilly  v.  People. 

rse  N.  Y.  164;  40  Am.  Sep.  525.] 
In  the  Court  of  Appeals  of  New  Tork^  1881. 

L  To  Bnstaln  Pexjiuy  a  Valid  Oftth  must  be  proyed. 

S.  WhArtf  the  Prisoner  Handed  to  an  Ol&oer  aathorlzed  to  take  and  certify  aHLdayits,  an 
allldaTit  preYioasly  signed  by  him  and  reciting  that  he  had  been  duly  sworn,  and  the 
officer  put  hlB  Bignatnre  to  the  Jarat  without  any  words  or  formalities:  hOd^  that  an 
indictment  for  peijory  could  not  be  snstained^the  necessary  "  oath  "  being  wanting. 

The  defendant  was  conyicted  of  perjury  and  appealed. 

Rufue  W.  Peckhamy  for  plaintiff  in  error. 

D.  Cody  Herrickj  for  the  People. 

Finch,  J.  The  evidence  on  behalf  of  the  prisoner  tended  to  prove, 
that  on  the  occasion  of  the  alleged  perjury  no  words  passed  between 
the  officer  and  the  accused,  and  what  was  done  consisted  only  of  the 
latter's  signature  to  the  jurat,  which  he  thereupon  handed  to  the  officer 
who  affixed  his  own  name  to  the  certificate  in  silence.  The  force  of 
this  evidence  was  weakened,  if  not  entirely  destroyed,  by  the  charge 
of  the  court.  The  learned  judge  who  presided  at  the  trial,  with  great 
care  and  deliberation,  laid  down  a  rule  for  the  guidance  of  the  jury, 
which  is  now  assailed  as  erroneous.  He  stated  it  first  in  the  form  of 
an  abstract  proposition  and  then  applied  it  to  the  facts  of  the  case  on 
trial.  In  making  such  application  he  said :  ^^  If  O'Reilly  delivered  the 
bill  and  the  affidavit  to  Eieley  to  have  the  same  certified  to  by  Eieley 
as  sworn  to  before  him,  intending  thereby  to  declare  to  said  Eieley 
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that  by  oath  he  intended  to  verify  and  did  verify  the  statement  sob- 
scribed  by  him,  and  the  ofiQcer  regarding  him  as  so  declaring  on  oath 
signs  the  certificate  and  jorat  for  the  porpose  of  evidencing  the  verifica- 
tion, and  then  delivers  it  to  the  -party  in  that  form  verified,  and  the 
party  presents  it  in  that  form  and  shape  to  the  board  of  supervisors  for 
the  purpose  of  procuring  the  audit  of  the  bill,  then  I  charge  you  that 
the  oath  has  been  duly  and  lawfully  administered.''  The  criticism  to 
which  this  proposition  is  subjected  by  the  argument  at  the  bar  is  in  sub- 
stance, that  any  form  of  an  oath  is  rendered  unnecessary,  and  the  intention 
to  swear  is  put  in  the  place  of  the  oath  actually  administered  and  taken. 
The  criticism  is  just,  precisely  so  far  as  it  is  true.  Some  form  of  an  oath 
has  always  been  required,  for  the  double  reason  that  only  by  some  une- 
quivocal form  could  the  sworn  be  distinguished  from  the  unsworn  aver- 

-  ment,  and  the  sanctions  of  religion  add  their  solemn  and  binding  force  to 
the  act.^  While  these  sanctions  have  grown  elastic,  and  gradually  ac- 
commodated themselves  to  differences  of  creed  and  varities  of  belief,  so 
that  as  the  Christian  is  sworn  upon  the  gospels,  and  invokes  the  Divine 
help  to  the  truth  of  his  testimony,  the  Jew  also  may  be  sworn  upon  the  Pen- 
tateuch, the  Quaker  solemnly  affirm  without  invoking  the  anger  or  aid  of 
Deity  and  the  Gentoo  kneel  before  his  Brahmin  priest  with  peculiar  cere- 
monies, yet  through  all  changes  and  under  all  forms  the  religious  ele- 
ment has  not  been  utterly  destroyed.  So  lately  as  the  case  of  People  v. 
SutherUznd^'^  the  taking  of  an  oath  is  described  as  burdening  the  oon- 

'  science.  Some  form  of  an  oath  would  therefore  seem  to  be  essential. 
It  is  almost  as  difficult  to  conceive  of  an  act  of  swearing  without  any 
form,  as  of  a  material  substance  having  neither  shape  nor  locality. 
The  changes  of  form  incident  to  the  growth  of  nations  and  of  commerce 
have  been  serious,  but  have  not  dispensed  with  a  form  entirely.  These 
changes  are  recognized  and  crystallized  in  our  statute.^  The  usual 
mode  of  administering  oaths  by  the  person  who  swears  laying  his  hand 
upon  and  kissing  the  Gospels,  is  first  recognized,  and  that  form  pre- 
scribed as  the  general  rule,  and  except  as  afterward  provided.^  Then 
follow  the  exceptions.  There  were  persons  who  were  unwilling  to  in- 
voke either  the  vengeance  or  the  help  of  the  Divine  Being,  and  those 
who  believed  in  him  without  believing  in  the  Gospels  or  even  in  the 
Bible  at  alL  The  statute,  therefore,  next  permits  an  oath  to  be  admin- 
stered  in  this  formr  ''  You  do  swear  in  the  presence  of  the  ever  living 
God."  ^    The  religious  element  is  here  preserved,  since  in  the  absence 

1  Pandect8»  XII,  3;  8  Coke's  Inst.  165;  1      Whart.  Or.  L.,  sec.  2205;  8  Arch.  Or.  FL 
Phil,  on  Ey.  15;  1  Stork,  on  Ey.  88;  Lord      1788. 
Hardwlcke,  in  Omychnnd  v.  Barker,  1  Atk.  *  81 N.  T.  8. 

21;  Tyler  on  Oaths,  lA;  1  Greenl.  on  Ev.,  8  8  Bey.  Stats.  (5th  ed.)  6J2. 

sees.  328,  371;  1  Allison's   Or.  L.»  Hi;  8  <  sec.  114. 
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of  imprecation  or  invocation  the  oath  is  taken  as  in  the  presence  of  the 
Supreme  Being.  But  there  were  those  whose  conscience  would  not 
permit  them  to  swear  at  all.  To  meet  that  emergency,  the  statute 
allows  as  a  form:  '^  You  do  solemnly,  sincerely,  and  truly  declare  and 
affirm."  ^  Then  follows  provisions  to  meet  the  cases  of  persons  who 
have  peculiar  forms  which  they  recognize  as  obligatory,  and  believers 
in  other  than  the  Christian  religion.  Such  persons  may  be  sworn  in 
their  own  manner,  or  according  to  the  peculiar  ceremonies  of  the  re- 
ligion which  they  profess.^  There  remained  however  the  case  of  infidels 
and  unbelievers.  For  them  there  could  be  no  religious  element  in  an 
oath  and  no  sanctity  behind  it.  At  first  the  inevitable  result  followed. 
of  their  exclusion  from  the  witness-stand.  But  such  rule  of  exclusion 
was  soon  modified,  so  as  to  protect  them  against  personal  inquiry,  and 
finally  substantially  abrogated  by  the  constitutional  provision  render- 
ing them  no  longer  incompetent  '*  on  account  of  their  opinions  in  mat- 
ters of  religious  belief."  But  this  is  a  rule  which  merely  shuts  the 
doors  on  inquiry.  It  neither  dispenses  with  some  form  of  an  oath,  nor 
changes  its  inherent  character.  It  assumes  that  the  affiant  recognizes 
the  sacred  and  solemn  nature  of  his  obligation,  and  will  permit  neither 
inquiry  nor  contradiction.  If  there  be  something  inconsistent  in  this 
mode  of  meeting  the  difficulty  the  remedy  must  be  applied  elsewhere. 
But  the  statute  goes  one  step  further.  It  provides  generally  that  a 
person  sworn  by  any  of  the  forms  prescribed,  *^  or  in  any  form  author- 
iised  by  law,"  shall  be  deemed  to  have  been  lawfully  sworn ;  and  this 
court  has  held  that  any  form  adopted,  if  not  objected  to  by  the  affiant^ 
is  deemed  to  have  received  his  assent  and  renders  him  liable  to  the  con- 
jsequences  of  perjury  as  if  the  oath  had  been  administered  in  strict 
conformity  with  the  statute.  ^  A  wide  scope,  a  large  liberty  is  thus. 
given  to  the  form  of  the  oath,  but  some  form  remains  essential.  Some-^ 
thing  must  be  present  to  distinguish  between  the  oath  and  the  bare 
assertion.  An  act  must  be  done,  and  clothed  in  such  form  as  to  charac* 
terize  and  evidence  it. 

It  is  argued  that  the  charge  of  the  court  ignores  this  necessity,  and 
pots  in  the  place  of  the  act  of  taking  the  oath  and  its  administration  by 
the  officer,  the  intention  of  the  one  and  the  supposition  of  the  other. 
That  portion  of  the  charge  which  we  have  quoted,  and  the  statement  of 
the  rule  made  during  the  trial  seems  to  us  fairly  to  justify  the  criticism. 
The  only  act  referred  to  is  the  delivery  of  the  bill  and  affidavit  to  the 
officer.  If  that  is  done  for  the  purpose  of  getting  the  officer's  certifi- 
cate, and  with  the  intention  of  declaring  to  him  that  the  affiant  does 
verify  the  statement  he  has  subscribed,  and  the  officer  regards  him  as  so 

1  Bee.  116.  8  People  v.  Cook,  8  N.  T.  84. 
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declaring  on  oath,  that  followed  by  the  certificate  of  the  officer,  and  the 
ase  of  the  affidavit  is  held  to  be  sufficient.  But  we  think  the  language 
cited  does  not  itself  fairly  represent  the  proposition  presented  to  the 
jury,  and  should  be  construed  in  connection  with  other  parts  of  the 
charge  which  more  fully  explain  its  meaning.  Thus  construed,  it  rests 
upon  something  more  than  a  mere  intention,  and  does  not  ignore  the 
necessity  of  an  act  of  swearing  and  some  form  of  an  oath.  The  rea- 
soning of  the  learned  judge  makes  his  meaning  very  plain.  He  relies 
upon  the  language  of  the  jurat  which  the  prisoner  -signed  and  handed 
to  the  officer.  That  language  was  as  follows :  *'  C.  O'Reilly,  being  duly 
sworn,  saith  that  the  items  of  the  within  account  are  correct,"  etc. ;  and 
the  argument  is  that  these  written  and  printed  words  handed  to  the  offi* 
cer  were  as  effectual  as  if  the  accused  had  said  in  spoken  words,  ^^  I 
swear  that  the  items  of  the  within  account  are  correct,"  etc. ;  in  other 
words,  that  an  audible  utterance  is  not  essential,  and  the  oath  may  be 
taken  by  the  pen  as  well  as  by  the  tongue.  The  last  proposition  may 
possibly  be  true  and  not  confined  to  cases  of  necessity,  and  yet  the 
inquiry  remains,  and  is  the  final  and  determining  qoestion  in  the  case 
whether  the  mere  delivery  of  these  written  words,  signed  by  the  accused, 
to  the  officer  for  his  certificate,  constitutes  an  oath  taken,  and  is  the  suf- 
ficient equivalent  of  an  express  and  present  declaration  that  the  affiant 
swears  to  the  truth  of  his  statement.  If  such  be  the  fact,  it  is  difficult 
to  sustain  our  decision  in  Case  v.  PeopU?-  In  that  case  the  accosed 
signed  the  jurat  and  sent  it  to  the  notary  for  his  signature.  The  deliv- 
ery to  the  officer  was  a  delivery  by  Case,  although  effected  through  the 
agency  of  a  third  person.  That  fact  can  not  change  or  modify  the 
principle,  as  it  affects  the  affiant.  It  might  and  would  touch  and  inflo- 
ence  the  duty  of  the  officer  in  giving  his  certificate.  But  the  certificate 
is  not  the  oath.  It  pre-supposes  an  oath,  already  taken,  of  which  fact 
it  but  furnishes  the  evidence.  It  is  the  written  words,  signed  and  con- 
sciously and  purposely  delivered  to  the  officer  which  work  the  result. 
It  is  that  delivery  which  converts  the  previously  unsworn  words  into  a 
valid  affidavit.  How  is  the  inherent  character  of  the  affiant's  act  in  any 
wise  changed,  modified,  or  altered  by  such  delivery  through  an  agent 
instead  of  in  person?  The  difference  suggested  to  us  is,  that  in  the 
latter  case  the  officer  and  affiant  do  not  meet,  and  the  oath  is  not  taken 
before,  that  is,  in  the  presence  of  the  officer.  While  that  fact  is  men- 
tioned in  the  opinion,  it  is  not  made  the  definite  ground  of  the  decision, 
which  takes  a  much  wider  range,  and  goes  upon  the  theory  that  no  oath 
was  taken  at  all.  The  fundamental  difficulty  whether  the  affidavit  be 
delivered  in  either  mode  seems  to  us  to  be  that  the  act  of  delivery  is 

176N.Y.S4S. 
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eqniyocal,  and  Just  as  consistent  with  an  intention  not  to  swear,  though 
appearing  to  have  been  sworn,  as  with  an  intention  to  assume  the  obli- 
gation  of  an  oath ;  and  this  difficulty  is  intensified  when,  as  in  the  pres« 
ent  case,  the  language  written,  and  signed,  and  delivered  to  the  officer 
is  not  ^'  I  do  hereby  swear,"  or  ''  do  depose  and  say,"  but  '^  being  duly 
sworn,  saith."  The  language  recites  an  oath  previously  taken  already 
administered.  It  confesses  a  past  act,  an  obligation  already  assumed. 
It  does  not  profess  to  be  itself  the  act  or  obligation.*  Such  a  construc- 
tion of  it  is  strained  and  unnatural.  It  would  be  hard  to  find  an  officer 
who  would  understand^  upon  reading  such  phrase,  that  an  oath  had 
been  administered  by  himself,  and  his  sole  duty  was  to  certify  the  fact 
in  silence ;  and  we  are  required  to  believe  that  officers  have  been  daily 
administering  a  second  and  superfluous  oath  when  a  sufficient  one  was 
already  before  them  in  writing.  We  think  the  charge  went  too  far,  and 
are  not  ready  to  affirm  the  proposition  advanced.  To  make  a  valid 
oath,  for  the  falsity  of  which  perjury  will  lie,  there  must  be  in  some 
form,  in  the  presence  of  an  officer  authorized  to  administer  it,  an  une- 
quivocal and  present  act,  by  which  the  affiant  consciously  takes  upon 
himself  the  obligation  of  an  oath.  The  delivery  in  this  ease  of  the 
signed  affidavit  to  the  officer  was  not  such  an  act,  and  was  not  made  so 
by  the  intention  of  the  one  party  or  the  supposition  of  the  other. 
For  these  reasons  the  judgment  should  be  reversed  and  a  new  trial 

granted. 

Judgment  reversed. 

All  concur,  except  Foloeb,  C.  J.,  absent  from  argument. 


FBBJUBT  — OATH  MUST  BE  BBQUIBED  BT  LAW— MATEBIALIT7. 

People  v.  Gaigb 

[26  Mich.  80.] 

In  the  Supreme  Court  of  Michigan^  1872. 

L  An  Xnftematicm  Hor  PMsJtury  alleged  to  ha^e  been  oommitted  in  iweaziiig  to  a  Un  la 
equity,  must  thow  that  U  was  required  by  law  to  be  yerUled  I7  oath. 

9b  Xha  Xntonnatloii  muirt  LikawlM  ahowthat  the  matter  8wom  to  waa  material  to  fhe 
suit. 

Exceptions  from  the  Hillsdale  Court. 

Dtoight  May^  Attorney-General,  for  the  People.     O.  A»  A  8.  O. 
Stacy ^  for  the  respondent. 
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Christiakct,  C.  J.  The  defendant  was  convicted  in  the  Circuit 
Court  for  the  county  of  Hillsdale,  of  perjury,  in  swearing  to  an  affida- 
vit verifying  a  bill  in  chancery  filed  by  him  against  one  Luther  N. 
T^ler.  The  oath  to  the  bill  was  in  the  usual  form  of  such  oath  when 
the  bill  is  required  to  be  sworn  to.  The  information  as  amended  (for 
we  do  not  think  it  necessary  to  consider  the  propriety  of  the  amend- 
ment), does  not  describe  the  nature  or  object  of  the  bill,  nor  does  it 
aver  that  it  contained  any  prayer  for  an  injunction,  preliminary  or  per- 
petual, nor  for  any  preliminary  order  of  any  kind ;  nor  does  it  state 
whether  the  bill  waives  an  answer  under  oath.  It  sets  out  no  part  of 
the  bill  except  that  portion  upon  which  the  perjury  is  assigned,  which 
is  in  the  f  oUowing  words :  — 

*'And  your  orator  (meaning  himself,  the  said  Sherburne  Gaige) 
further  shows  unto  your  honor  that  one  Luther  N.  Tyler,  who  is  here- 
inafter made  the  defendant  to  this,  your  orator's  bill  of  complaint,  is 
the  owner  of  a  certain  grist  and  flouring  mill,  in  the  said  township  of 
Scipio  aforesaid,  which  said  mill  is  not  situated  upon  any  part  of  the 
said  premises  hereinbefore  described,  and  who  has  no  claim,  or  right,  or 
title  to  the  said  stream  or  water-course,  and  who  well  knew  all  the 
rights,  interest,  and  estate  of  your  orator  in  and  to  the  said  stream  or 
water-course,  but  who,  contriving  and  unjustly  intending  to  injure  your 
orator  in  the  premises,  and  to  deprive  your  orator  of  the  use  and  benefit 
and  advantage  and  enjo3rment  of  the  said  stream  or  water-course,  and 
to  put  your  orator  to  great  charge,  trouble  and  expense  and  inconve- 
nience, and  to  wholly  ruin  your  orator's  estate  and  interest  in  the  said 
stream  or  water-course,  and  to  entirely  divert  the  same  from  the  said 
premises  first  heretofore  described,  has  commenced  to  place  obstruc- 
tions across  the  channel  of  said  stream  or  water-course  at  a  point  above 
the  point  or  place  where  it  enters  upon  the  said  premises  first  herein- 
before described,  and  to  dig  a  certain  ditch,  race,  or  channel,  which  ob- 
struction, and  race  or  channel  will  wholly  and  entirely  divert  the  said 
stream  or  water-course  so  that  no  part  of  the  water,  which  would  other- 
wise pass  in  and  along  said  natural  channel  of  the  said  stream  or  water- 
course will  run  therein,  but  the  same  will  run  across  other  lands  to  the 
said  mill  of  the  said  defendant,  and  your  orator  will  be  entirely  de- 
prived thereof. 

^'  And  the  said  defendant  gives  out  and  threatens  that  he  will  go  on 
and  complete  said  obstruction  or  dam,  and  wholly  refuses  to  desist 
therefrom,  and  unjustly  denies  your  orator's  rights  and  estate  in  the 
said  stream  or  water-course,  and  unjustly  claims  a  right  to  wholly  direct 
the  same  as  aforesaid.^' 

The  information  does  not  show  upon  its  face,  in  any  way,  that  the 
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bill  was  of  a  character  to  require  to  be  verified  by  the  oath  of  com- 
plainant or  any  other  person,  nor,  therefore,  that  the  oath  was  either 
required  or  authorized  by  the  statute  or  the  common  law ;  ^  for,  if  the 
bill  (which  from  the  portion  set  out,  would  seem  to  have  been  one  in 
reference  to  the  diversion  of  a  water-course)  was  bne  which  did  not  ask 
for  any  preliminary  injunction  or  other  order  to  be  based  upon  such 
verification,  it  did  not  require  to  be  sworn  to,  and,  if  sworn  to,  the  oath 
would  be  wholly  extra-judicial,  serving  no  purpose  whatever,  and  per- 
jury could  not  be  assigned  upon  it.^ 

It  is  true,  the  information,  after  alleging]:  that  defendant  was  sworn 
and  took  his.  corporal  oath  before  the  notary  ^'  having  sufficient  and 
competent  power  and  authority,"  etc.,  goes  on  to  say  '*  that  the  said 
Sherbum  Gaige  being  so  sworn  as  aforesaid,  and  being  then  and  there 
lawfully  required  to  declare  and  depose  the  truth  in  a  proceeding  in  a 
court  of  justice,  did,  upon  his  oath  aforesaid,  concerning  the  matter 
contained  in  his  said  bill  of  complaint,  then  and  there  swear,"  etc., 
setting  out  the  usual  oath  to  a  bill  in  chancery  when  any  is  required. 
But  this  general  allegation  of  the  defendant,  being  '^  lawfully  required 
to  declare  and  depose,"  etc.,  the  oath  not  being  taken  upon  a  trial  of  a 
cause,  is  not  sufficient ;  but  the  information  should  set  forth  the  facts, 
or  show  enough  of  the  nature  of  the  proceedings  and  of  the  purposes 
for  which  the  oath  was  taken  or  to  be  used,  to  show  that  the  oath  was 
either  ^'required  or  authorized  by  law."  This  has  always  been  the 
rule  in  cases  of  perjury,  and  can  not  safely  be  departed  from.  Had 
the  information  set  forth  the  fact  that  this  bill  prayed  for  a  preliminary 
injunction  (as  by  the  bill  introduced  in  evidence  subsequently,  appeared 
to  be  the  case),  and  that  this  oath  was  taken  for  the  purpose  of  being 
used  upon  an  application  for  the  allowance  of  an  injunction,  or  for  the 
appointment  of  a  receiver,  etc.,  it  would  have  shown  that  the  oath  was 
authorized,  if  not  also  required,  by  the  law,  and  that  it  was,  therefore, 
a  judicial  oath. 

For  a  like  reason  the  information  is  defective  in  failing  to  show  the 
materialily  of  the  matter  sworn  to.  It  alleges,  it  is  true,  that  ^^  it  then 
and  there  became  a  material  question  in  said  bill  of  complaint  and  in 
said  judicial  proceeding,  whether  the  said  Luther  N.  Tyler  had  any 
claim  or  title  to  said  stream  or  water-course,"  etc. ;  and  all  the  other 
allegations  of  materiality  are  in  the  same  form.  Now  this  form  of 
alleging  the  materiality  might  be  proper  enough  in  a  case  where  the  in- 
formation showed  that  the  bill  was  of  such  a  character  that  the  allega- 
tions of  the  complainant  were  to  be  taken  as  evidence  on  the  trial  of  a 

1  8«e  Gomp.  Laws  ot  1857,  see.  6881,  the         >  See  People  v.  Fox,  26  Hioh.  44tt. 
•Illy  sectton  wbicb  oonld  apply  to  saoh  a  case. 
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cause,  but  it  is  wholly  insufficient,  and  variant  from  the  truth,  if  the 
bill  was  not  one  whose  allegations  could  be  treated  as  eyidence. 

The  information  fails  to  show  that  the  bill  was  such  as  could  be  thus 
treated  as  evidence ;  and  if,  for  the  purpose  of  trying  the  rights  of  the 
parties,  the  bill  would  have  been  equally  good  without  the  oath,  then 
the  oath  could  only  be  required  or  become  material  upon  an  application 
for  an  injunction,  or  order  for  appointment  of  a  receiver,  or  some  other 
motion  to  be  based  upon  it ;  and  its  materiality  should  have  been  alleged 
in  reference  to  the  question  of  granting  such  injunction  or  other  order. 
In  such  a  case  it  could  not  be  material  to  the  cause  itself. 

The  bill  to  which  the  alleged  false  oath  was  taken,  when  introduced 
in  evidence,  did  not  seem  to  cure  the  defects  in  the  information.  It 
was  a  bill  alleging  the  complainant's  right  to  a  water-course,  its  diver- 
sion, and  further  threatened  diversion  of  such  water-course  by  the  de- 
fendant named  in  the  bill;  and  though  it  prays  for  a  preliminary 
injunction,  pending  the  litigation  (as  well  as  a  perpetual  injunction  as 
the  result  of  the  litigation),  it  shows  clearly  that  the  bill  was  not  re- 
quired to  be  sworn  to  for  any  other  purpose  than  that  of  obtaining  the 
preliminary  injunction,  and  that  the  oath  was  wholly  immaterial  and 
extra-judicial  for  any  other  purpose. 

It,  therefore,  shows  clearly  that  the  information  was  not  adapted  to 
the  case ;  and  the  evidence  showing  its  materiality  upon  the  question  of 
issuing  an  injunction  does  not  show  that  it  was  material  to  the  cause 
itself  (which  is  the  fair  meaning  of  the  allegation  in  the  information), 
and  without  anything  in  the  information  to  show  that  the  bill  prayed 
for  an  injunction,  or  that  the  affidavit  was  made,  or  intended  to  be  used 
for  that  purpose,  the  evidence  that  there  was  such  a  prayer  in  the  bill, 
and  that  the  oath  was  taken  and  intended  to  be,  or  was,  used  for  that 
purpose,  does  not  help  the  case.  Such  a  defect  in  the  information  can 
not  be  cured  by  th^  proof. 

It  must,  therefore,  be  certified  to  the  Circuit  Court  for  the  County  of 
Hillsdale,  that  the  information  is  fatally  defective,  that  no  conviction 
can  be  had  upon  it,  that  the  verdict  should  be  set  aside  and  the  defend- 
ant discharged. 

The  other  justices  concurred. 
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PEBJUBY  —  OFFICEB  ADMINISTEBING  OATH  BfUST  HAVE  AUTHOBITT. 

Lambebt  v.  People. 

[76  N.  Y.  220;  82  Am.  Bep.  298.] 
In  the  New  York  Court  of  Appeals^  1879, 

FediiTy  Omn  Kot  be  Predioated  of  an  allUUTit  sworn  before  a  notary  pabUo  professing 
to  act  in  the  city  of  New  York  but  who  was  a  non-resident  of  the  State  at  that  time  of 
his  ^pointment. 

ConTiction  of  perjury.    The  opinion  states  the  case. 

Abram  Wakemanf  for  plaintiff  in  error. 

Benj.  K.  Phetpa^  for  defendant  in  error.  The  notary  before  whom 
the  affidavit  was  taken  was  an  officer  dejure^  and  an  offer  to  show  that 
he  was  a  non-resident  at  the  time  of  his  appointment  ooald  not  oe 
received.^  The  notary  being  an  officer  de  facto  holding  nnder  appoint* 
ment  by  authority  his  acts  were  valid  as  to  the  public,  and  all  third 
persons,  except  in  a  proceeding  to  try  his  title  to  the  office.' 

MiLLEB,  J.  (Omitting  other  points.)  Upon  the  trial  the  counsel 
for  the  prisoner  offered  evidence  for  the  purpose  of  showing  that  the 
notary  before  whom  the  affidavit  was  taken,  at  the  date  of  the  same  was 
and  for  eighteen  months  previously  had  been  a  resident  of  the  State  of 
New  Jersey  and  that  his  family  resided  there.  The  affidavit  bore  date 
upon  the  12th  day  of  March,  1877,  and  the  indictment  averred  that  he 
was  then  a  notary  public  of  the  city  and  county  of  New  York,  **  having 
full,  competent  and  lawful  authority  to  administer  the  said  oath.'' 

The  testimony  for  the  prosecution  showed  that  the  notary  had  an 
office  in  the  city  of  New  York  and  that  he  had  acted  as  notary  for  some 
years.  It  was  also  proved  by  the  equity  clerk  of  the  Supreme  Court 
who  produced  a  book  from  the  county  clerk's  office  that  it  contained  a 
list  of  the  notaries  and  time  of  their  appointment,  qualification,  etc., 
and  the  date  of  the  appointment  of  the  notary  who  took  the  oath  was 
stated  to  be  upon  the  lOth  of  March,  1876,  and  also  that  his  term  would 
expire  upon  the  80th  day  of  March,  1878.  The  testimony  offered  by 
the  prisoner's  counsel  would  establish  that  at  the  time  when  the  notary 
was  appointed  and  ever  since  then,  he  was  a  resident  of  the  State  of 

1  Beadv.  City  of  Buffalo,  8  Keyes,  447.  168;  People  v.  Hopson,  1  /d.  679;  Thompson 

s  WUooz  V.  Smith,  6  Wend.  888 ;  People  «.  v.  State,  81  Ala.  68 ;  State  v.  Carroll,  88  Conn. 

Collins,  7  Johns.  649 ;  Melnstry  v.  Tanner,  9  449 ;  People  v.  Cook,  8  N.  T.  87 ;  State  v.  Has- 

Id.  189;  Albertson's  Case,  8  How.  Pr.  868;  call,  6  K.  H.  862;  8  C.  ft  H.  1101;  Van  Steen- 

People  9.  White,  84  Wend.  690;  People  v.  hnrgh  v.  Korti,  10  Johns.  167;  Howard  v. 

Sterena,  6  HUl,  680 ;  Oreenleaf  v.  Low,  4  Den.  Sexton,  1  Den.  440. 
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New  Jersey.  According  to  the  statutes  of  this  State  no  person  ia 
capable  of  holding  a  civil  ofOice  who,  at  the  time  of  his  appointment,  is 
not  a  citizen  of  the  State.  ^  It  was  a  material  and  important  fact  for 
the  prosecution  to  establish,  that  the  oath  was  legally  administered'  and 
the  authority  and  jurisdiction  of  the  officer  before  whom  it  was  taken, 
which  had  been  shown  prima  facie  by  the  evidence  referred  to.  The 
question  presented  is  whether  proof  of  the  facts  offered  was  admis- 
sible, for  the  purpose  of  showing  that  the  person  claiming  to  act  as 
notary  was  not  a  legally  appointed  officer  and  therefore  his  act  was  void 
and  without  jurisdiction.  The  effect  of  the  testimony  offered  would 
have  been  to  assail  the  authority  of  the  officer  who  administered  the 
oath.  The  rule  is  well  settled  that  the  acts  of  an  officer  de  facto  are 
valid  as  respects  the  public  and  the  rights  of  third  persons  and  it  is  not 
allowable  to  assail  the  title  of  such  officer  in  a  collateral  proceeding.^ 

In  People  v.  Cook^^  it  is  said  in  the  opinion  that  ^^  a  challenged  voter, 
swearing  falsely  before  a  de  facta  board  of  inspectors,  is  as  much  liable 
to  punishment  under  the  statute  as  if  the  oath  had  been  administered 
by  inspectors  dejure."  While  this  may  be  a  sound  rule  of  law,  it  does 
not  affect  the  question  now  considered,  for  the  reason  that  the  inspect- 
ors, in  such  a  case  may  be  lawfully  appointed  or  elected;  and  the 
failing  to  take  the  oath  is  at  most  an  irregularity  or  defect,  which  can 
not  affect  the  legality  of  their  election  as  inspectors  in  the  first 
instance.  This  is  clearly  distinguishable  from  a  case  where  there  is  an 
entire  want  of  power  to  make  the  appointment.  The  question  here 
affects  the  origin  of  the  appointment  and  the  right  to  hold  the  office  by 
virtue  thereof  and  is  not  merely  an  irregularity  occasioned  by  a  failure 
of  the  officer  to  take  the  oath  required  by  law.  There  is  a  wide  and 
marked  difference  between  the  right  to  act  at  all  and  the  failure  to 
comply  with  some  statutory  requirement,  in  assuming  power  conferred  by 
an  appointment  to  discharge  the  duties  of  an  official  position.  So,  also, 
in  Howard  v.  Sexton^^  where  it  was  held  that  parties  to  a  submission  to 
arbitration  may  waive  the  oath  of  the  arbitrators  and  that  witnesses 
whose  oath  is  thus  waived,  may  commit  perjury  by  falsely  swearing 
upon  such  arbitration ;  the  question  as  to  the  original  authority  and 
jurisdiction  of  the  court  and  its  power  to  act  did  not  arise. 

In  none  of  the  cases  dted  was  the  distinct  question  presented  which 
we  are  now  Called  upon  to  determine.  Nor  does  either  of  them  relate  to 
any  question  arising  upon  an  indictment  for  perjury  where  jurisdiction 
is  the  essential  feature ;  and  the  utmost  extent  to  which  any  of  the 

1  1  Rot.  stats,  p.  4U,  sec.  1.  Steyens,  5  Hill,  616, 684 ;  Qreenleaf  v.  Low,  4 

a  8  Bev.  stats.  (6th  ed.)*  p.  056,  eec.  1.  Den. 648;  People  v.  Cook,  8K.  T.  67. 
8  Read  v.  Oity  of  Buffalo,  8  Eeyes,  447;  «  Supra, 

Molnstry  v.  Tanner,  9  Johns.  134;  People  v.  ^1  Den.  440. 
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authorities  cited  haye  gone  in  cases  of  perjury  is  that  proof  that  the 
officer  acted  as  such  is  only  prima /acie  evidence  of  his  authority. 

Conceding  the  correctness  of  the  rule,  upheld  in  the  cases  cited,  and 
that  such  rule  is  most  generally  applicable,  I  am  of  the  opinion  that  it 
can  not  be  inyoked  where  an  indictment  is  found  for  perjury  and  the 
foundation  of  the  charge  rests  entirely  upon  the  competency  or  the 
jurisdiction  of  the  officer  or  tribunal  before  which  the  oath  is  taken. 
This  is  one  of  the  issues  presented  by  the  indictmeift  in  this  case,  and 
upon  principle  it  would  seem  to  be  quite  obvious  that  the  accused  party 
bad  a  right  to  show  that  there  was  no  such  officer  or  tribunal  in  exist- 
ence as  is  all^^d  in  the  indictment.  Such  a  rule  only  operates  in  cases 
where  a  charge  of  perjury  is  preferred  while  the  acts  of  an  officer  de 
fixcto  acting  under  color  of  authorily,  even  if  he  had  been  illegally  ap- 
pointed, under  ordinary  circumstances  would  not  be  affected  or  im- 
paired. No  pernicious  consequences  or  serious  inconvenience  would 
result  to  the  public  at  large  by  the  enforcement  of  such  a  principle,  as 
all  acknowledgments  made  or  other  acts  of  a  notary  public,  or  of  any 
other  officer  de  facto  done  while  in  the  performance  of  his  duibies,  ex- 
cept in  cases  where  false  swearing  was  directly  charged,  would  be  valid 
and  lawful.  The  argument  of  ab  inconvenienti,  therefore,  has  no  appli- 
cation, and  should  not  influence  the  decision  of  the  question  considered, 
even  if  it  could  properly  be  urged,  to  affect  the  disposition  of  a  grave 
criminal  charge  under  any  circumstances. 

The  principle  stated  is,  we  think,  also  upheld  by  sufficient  authority. 
In  Rex  V.  Verelst,^  an  indictment  was  found  for  perjury  committed  be- 
fore OD^  acting  as  surrogate  in  the  ecclesiastical  court,  in  making  oath 
to  an  answer  in  a  cause  there  pending  for  a  divorce.  The  surrogate 
having  acted  in  that  capacity,  it  was  held  that  it  was  prima  facte  evi- 
dence of  his  appointment,  and  that  he  had  authority  to  administer  the 
oath.  It  appeared,  however,  from  the  registrar's  book  containing  the 
appointment  that  it  was  irregularly  made,  for  the  reason  that  instead  of 
being  authenticated  in  the  usual  manner,  no  notary  public,  nor  the 
registrar,  nor  his  deputy  had  been  present  at  the  time,  for  the  purpose 
of  authenticating  the  act,  according  to  the  rule  of  the  ancient  common 
law ;  and  it  was  claimed  that  the  appointment  was  a  nullity.  In  oppo- 
sition to  this  view,  it  was  contended  by  the  prosecution  that  the  officer 
appointed  having  acted  for  over  twenty  years  in  the  capacity  of  sur- 
rogate, a  judge  and  a  jury  at  nisi  prine  ought  not  to  inquire  into  the 
manner  of  his  appointment;  and  even  if  they  did,  they  might  presume 
that  an  officer  was  present,  from  the  entry  and  the  appointment  might 
be  regular,  although  the  entry  was  deficient.     Lord  Ellenborough  held. 
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that  the  presumption  arising  from  the  acting  as  surrogate  only  stands 
until  the  contrary  is  proyed,  and  after  reyiewing  the  facts,  decided  that 
the  allegation  that  Dr.  Parsons,  who  acted  as  surrc^ate,  had  authority 
to  administer  the  oath  was  negatiyed,  and  the  defendant  was  acquitted. 

There  is  a  striking  analogy  between  the  case  cited  and  the  one  at  bar, 
f o;:  in  both  of  them  the  question  related  to  the  yalidity  of  the  appoint- 
ment ;  and  if  it  was  illegal  in  the  one  case  the  application  of  the  same 
principle  would  render  it  so  equally  in  the  other.  The  case'  referred  to 
is  A  nisi  pritu  decision,  but  it  has  been  cited  in  the  elementary  boojca 
approyingly ,  as  well  as  in  seyeral  reported  cases  in  the  courts. 

In  WUcox  y.  Smith,^  a  constable  was  sued  for  trespass  and  justified 
under  an  execution  issued  by  a  justice  of  the  peace,  which  was  regular 
upon  its  face ;  and  it  was  held  that,  showing  that  the  officer  issuing  the 
process  was  an  officer  de  facto  is  not  merely  prima  facie  eyidence  that  he 
is  an  officer  de  jure  but  was  condusiye  for  the  protection  of  a  minis- 
terial officer  required  to  execute  such  process.  In  commenting  upon 
the  case  of  Bex  y.  Verelst,^  it  is  said  in  the  opinion :  '*  Here  the  act  of 
the  officer  was  made  the  foundation  of  an  afflrmatiye  criminal  proceed- 
ing, instead  or  being  used  as  a  defence  or  protection ;  and  it  may  weil 
be  that  his  strict  legal  title  to  his  office  under  such  circumstances  may 
be  inquired  into  ;^  but  if  an  officer  had  been  prosecuted  as  a  trespasser 
for  an  act  done  under  a  precept  or  warrant  issued  by  the  surrogate,  I 
apprehend  an  inquiry  into  the  title  of  the  surrogate  to  his  office,  after 
an  unquestioned  exercise  of  its  powers  for  twenty  years  would  not  haye 
been  permitted." 

In  2  Hawkins'  Pleas  of  the  Crown,^  it  is  laid  down  that :  ''  It  seemeth 
clear  that  no  oath  whatsoeyer,  taken  before  a  person  acting  merely  in 
a  private  capacity  or  before  those  who  take  upon  them  to  administer 
oaths  of  a  public  nature  without  legal  authority  for  their  so  doing,  or 
before  those  who  are  legally  authorized  to  administer  some  kinds  of 
oaths,  but  not  those  which  happen  to  be  before  them  or  eyen  before 
those  who  take  upon  them  to  administer  justice  by  yirtue  of  an  authority  * 
seemingly  colorable,  but  in  truth  unwarranted  and  merely  yoid,  can 
eyer  amount  to  perjuries  in  the  eye  of  the  law,  because  they  are  of  no 
manner  of  force,  but  are  altogether  idle."  It  is  also  said  in  the  same 
section,  by  the  same  author  that  '^  no  false  oath  in  an  affidayit,  made 
before  persons  falsely  pretending  to  be  authorized  by  a  court  of  justice 
to  take  affidavits  in  relation  to  matters  depending  before  such  court,  can 
properly  be  called  perjury,  because  no  affidavit  is  in  any  way  regarded 
unless  it  be  made  before  persons  legally  intrusted  with  power  to 
take  it,"  etc. 

1  5  Wend.  281,  235.  8  l  Hawk.  P.  C,  ch.  60,  seo.  4. 
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In  Archbold's  Criminal  Pleading,^  it  is  stated,  that  tlie  oath  must 
be  taken  before  a  competent  jurisdiction.  For  if  it  appear  to  have 
been  taken  before  a  person  who  had  no  lawful  authority  to  adminis- 
ter it,'  or  who  had  no  jurisdiction  of  the  cause  ^  the  defendant 
must  be  acquitted,  '^  and  numerous  authorities  are  cited  to  sustain  this 
position/'  It  follows  as  a  logical  result  of  the  authorities  cited,  that 
proof  may  be  introduced  for  the  purpose  of  showing  a  want  of  authority 
in  the  officer  taking  the  oath. 

In  MorreU  v.  People^^  an  indictment  was  found  for  perjury  before 
the  clerk  of  the  Circuit  Court.  One  of  the  grounds  of  error  alleged 
was  that  there  was  no  proof  that  the  person  who  administered  the  oath 
was  clerk  as  alleged.  It  was  held  that  it  was  requisite  that  it  should 
be  proved  that  the  person  before  whom  the  oath  was  taken,  was  au- 
thorized by  law  to  administer  it ;  that  proof  that  the  person  who  admin- 
tered  the  oath  habitually  acted  in  the  capacity  of  a  particular  officer  is 
perhaps  ojHj  prima  facie  evidence  of  the  fact ;  but  until  rebutted,  it  was 
sufficient,  without  producing  his  appointment  or  commission.  This 
case  therefore  sustains  the  doctrine  that  the  presumption  from  acting 
may  be  rebutted  by  proof  to  the  contrary,  citing  Rex  y.  Verelet^  and 
other  authorities.  The  principle  stated  \a  elementary  and  I  am  unable  to 
discover  how  it  can  be  disregarded  without  violating  a  well  established 
legal  rule. 

It  is  said  that  the  notary  was  an  officer  de  jure  and  having  been  regu- 
larly appointed  by  the  proper  authority,  who  must  be  presumed  to  have 
passed  upon  the  question  of  his  residence,  it  is  therefore  res  adyudicata. 
Conceding  that  as  a  general  rule  the  Gk>vemor  may  appoint  an  alien,  or 
a  convicted  felon,  or  a  minor,  or  other  person,  who  is  disqualified  from 
holding  a  civU  office  to  an  official  position,  and  that  inquiry  can  not  be 
made  as  to  the  title  to  the  office  collaterally,  there  is  no  reason  why 
such  a  doctrine  should  prevail  where  the  jurisdiction  of  the  officer  and 
his  power  to  administer  an  oath,  is  a  subject  of  controversy  and  dis- 
pute and  a  contest  is  made  on  that  point  upon  the  trial  on  an  indict- 
ment for  perjury.  As  we  have  seen  the  power,  the  authority  and  the 
right  of  the  officer  to  admiiiister  the  oath  is  the  very  foundation  of  the 
chaise  and  the  basis  upon  which  the  offense  rests  and  hence  is  a  matter 
which  must  be  lawfully  proved.  Without  testimony  to  establish  this 
important  fact,  the  indictment  can  not  be  upheld  and  the  whole  charge 
must  fail ;  and  where  such  evidence  is  introduced  the  right  to  contra- 
dict it  is  clear  and  unequivocal  and  can  not  be  controverted  by  pre- 
sumptions that  the  appointing  power  has  performed  its  duty.     The  case 

.  1  Tth  G.  A  B.  ed.  587, 53&  «  8i  m.  499. 
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of  Eex  v.  Verelst^^  which  is  fully  sustained  by  other  authorities,  is  di- 
rectly in  point  on  this  question  and  we  think  the  doctrine  there  laid 
down  is  controlling. 

In  the  conclusion  at  which  I  have  arrived,  in  reference  to  the  question 
last  discussed,  it  is  not  intended  to  decide  that  where  a  public  officer 
holds  an  office  under  a  valid  appointment  or  election,  a  subsequent 
disability  can  be  made  the  subject  of  inquiry  in  any  other  manner  than 
by  a  direct  proceeding  for  that  purpose,  or  that  his  acts  as  an  officer 
de  facto  are  not  valid  until  he  is  lawfully  declared  to  be  disqualified. 
Such  a  case  has  no  analogy  to  one  where  there  never  was  any  power  to 
act,  and  an  entire  want  of  authority  from  the  commencement. 

There  is  also  another  ground  upon  which  I  think  that  the  evidence 
offered  was  admissible.  The  evidence  introduced  by  the  prosecution  was 
very  slight  and  by  no  means  conclusive.  No  commission  was  intro- 
duced by  the  prosecution  to  show  Mellick's  appointment  and  only  a 
single  witness  testified  that  he  had  been  in  the  habit  of  acting  for  some 
years.  The  book  introduced  from  the  county  clerk's  office  did  not 
show  that  he  had  qualified  by  taking  the  oath  of  office ;  nor  was  such 
oath  produced.  No  evidence  of  the  genuiness  of  his  signature  in  the 
book  was  given  nor  was  his  handwriting  distinctly  proven.  The  evi- 
dence at  most,  was  prima  facie;  and  to  rebut  the  presumption  arising 
from  the  same,  and  to  show  the  improbability  of  his  having  been  ap- 
pointed to  such  an  office,  it  was  I  think,  competent  to  prove  tiiat  he  was 
actually  a  non-resident,  and  was  entirely  disqualified  from  holding  any 
such  office.  It  was  at  least  an  open  question  as  to  the  weight  to  be 
given  to  the  testimony  introduced  by  the  prosecution,  and  the  evidence 
offered  should  have  been  received  as  bearing  upon  that  branch  of  the 
case. 

There  are  numerous  other  questions  in  the  error  book  of  a  serious 
character.  As,  however,  the  conviction  was  erroneous  upon  the  grounds 
stated,  it  is  not  important  to  consider  them ;  and  for  the  reasons  already 
given  the  conviction  and  judgment  must  be  reversed  and  a  new  trial 
granted. 

Earl,  J.  I  concur  in  the  result  reached  by  Judge  Miller  and  favor  a 
reversal  of  the  judgment  upon  three  grounds. 

1.  It  was  necessary  for  the  People  to  show  that  the  oath  alleged  to 
be  false  was  taken  before  either  a  de  jure  or  a  de  facto  notary.  The 
only  proof  given  was  that  Mellick,  who  administered  the  oath  had 
acted  as  a  notary  for  some  years.  This  was  prima  facie  evidence  that  he 
was  a  de  jure  notary.  The  defendant  had  a  right  tameet  this  prim^a  facie 
case  by  any  evidence  tending  to  show  that  he  was  not  de  jure  a  notary, 
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and  the  evidence  offered  to  show  that  Mellick,  at  the  time  of  his  alleged 
lippointment,  and  subsequently  to  the  time  he  administered  the  oath, 
was  a  resident  of  New  Jersey,  had  such  tendency.     If  true,  it  would  have 
shown  that  he  was  a  person  who  could  not  have  been  legally  appointed 
and  hence  would  have  destroyed  the  presumption  that  he  had  actually 
been  appointed.     There  could  be  no  presumption  that  the  Governor  ap- 
pointed one  to  the  office  of  notary,  whom  he  had  no  legal  right  to  appoint. 
If  this  evidence  had  therefore  been  received  and  uncontradicted  it  would 
have  been  necessary  then  for  the  People  to  show  that  Mellick  was  a 
notary  de  foudo.     This  could  not  have  been  shown  by  evidence  that  he 
had  merely  acted  as  such.     The  de  facto  character  of  officers  is  never 
establbhed  by  simple  proof  that  they  have  acted  as  such.     In  addition 
to  such  proof  it  must  be  shown  that  they  had  color  of  office,  or  some 
resemblance  of  competent  authority.     This  is  generally  shown  by  proof 
of   some  election,   appointment,   formal,   but  irregular  or  defective, 
under  which  the  officer  has  assumed  to  act.     I  am  not,  however,  pre- 
pared to  deny,  that  any  officer  may  have  sufficient  color,  in  some  cases, 
without  any  appointment  or  election  whatever ;  as  when  he  takes  pos- 
session of  the  public  building  or  room  where  the  duties  are  to  be  dis- 
charged, and  has  possession  of  the  public  property  pertaining  to  the 
offices,  and  is  thus  clothed  with  all  the  indicia  of  official  possession, 
and  has  for  a  considerable  time,  with  the  acquiescence  of  the   public 
and  without  dispute,  openly,  and  notoriously  exercised  the  duties  of 
the  office.     Such  a  case  could  rarely,   if  ever,  occur  in  this  country ; 
but  if  it  should  occur  it  might  give  color  of  office.     To  illustrate  more 
clearly  my  meaning:  if  one  should  take  possession  of  a  county  clerk's 
office,  claiming  to  be  clerk,  and  should  then  act  as  clerk  for  a  considerable 
time,  by  the  general  acquiescence  of  the  public,  there  being  no  one  else 
to  exercise  the  duties  of  the  office,  he  might  have  sufficient  color  to 
make  him  clerk  de  facto.     But  a  notary  having  no  public  office,  clothed 
with  none  of  the  symbols  or  outward  tokens  of  official  position,  being 
one  of  thousands,  who  may  any  where  in  the  same  county,  exercise  the 
duties  of  the  same  office,  can  not  get  color  of  office  by  simply  acting 
from  time  to  time  as  he  might  have  opportunity.     He  can  get  color  of 
office  only    by    an   appointment,    emanating     from     the    appointing 
power,  or  from  some  power  having  at  least  a  colorable  right  to  make 
the  appointment.     If  the  Governor  should  commission  him  without  con- 
firmation by  the  Senate,  or  while  he  was  a  non-resident,  and  he  should 
then  act,  he  would  be  in  office  under  color  of  appointment,  and  thus 
become  a  notary  de  facto.     The      views  are  abundantly  sustained  by 
the  authorities  in  this  State.  ^ 
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There  was,  therefore,  error  in  the  exclusion  of  the  evidence  as  to  the 
residence  of  the  notary. 

(Omitting  other  points.) 

Hand,  J.  I  agree  in  the  result  of  Judge  Miller's  opinion  that  there 
should  be  reversal  of  conviction  and  new  trial  in  this  case.  I  can  not, 
however,  concur  in  all  the  grounds  stated  bj  him ;  and  as  the  fate  of 
any  new  trial  may  be  dependent  upon  some  of  them,  it  is  proper  that 
the  views  of  the  court  should  be  expressed  upon  these  questions. 

(Omitting  other  points.) 

3.  I  also  agree  that  the  evidence  as  to  the  notary's  residence  was, 
under  the  circumstances,  improperly  excluded.  I  am  not  prepared  to 
assent  to  the  doctrine  of  the  opinion  that  perjury  can  only  be  com- 
mitted before  an  officer  de  jure,  and  that  on  the  trial  of  an  indictment 
for  that  crime,  the  title  of  such  officer  can  always  be  attacked.  Nor, 
indeed,  am  I  prepared  now  to  say  that  if  in  the  present  case  the  com- 
mission of  the  notary  from  the  proper  appointing  power  had  been 
shown,  the  prisoner  could  have  raised  such  a  question  as  non-residence. 
I  am  inclined  to  think  that  in  such  a  contingency,  the  question  of  resi* 
dence  being  often  a  very  nice  one,  the  validity  of  appointment  could 
not  thus  be  attacked.  But  here  there  was  hardly  any  proof  that  the 
party  who  took  the  affidavit  was  a  notary  at  all.  The  list  in  the  clerk's 
office  proved  absolutely  nothing,  and,  indeed,  I  do  not  see  how  it  waa 
admissible.  The  mere  fact  that  he  assumed  to  act  as  a  notary  was  all  the 
proof  really  given  of  his  official  position.  It  is  doubtful  to  my  mind 
whether  this  was  any  proof  of  even  color  of  office.  But  if  it  be  conceded 
that  it  tended  in  some  degree  to  show  a  de  facto  officer,  or  to  raise  a  pre- 
sumption or  inference  that  he  had  been  appointed,  I  think  proof  that  the 
person  was  a  non-resident,  and  therefore  incapable  of  holding  that  posi- 
tion, was  admissible  to  rebut  any  such  presumption  that  he  had  ever  been 
appointed  and  was  anything  but  a  mere  intruder.  Of  course,  if  legal 
proof  of  any  sort  of  an  appointment  had  been  made,  there  would  be 
no  longer  any  room  for  presumption  upon  this  point,  and  nothing  of 
that  sort  which  could  be  rebutted ;  but  not  so  as  the  case  now  stands. 

Chukch,  J.,  concurs  with  Miller,  J.,  as  to  rejection  of  evidence  of 
non-residence  of  notary.  Foloer,  J.,  concurs  with  Hand,  J.,  as  to 
notary.     Rapallo,  J.,  concurs  with  Earl,  J.,  as  to  notary. 

Judgment  remrsed. 
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PERJURY  — OATH    MUST    BE    REQUIRED    BY    LAW— OFFICER    MUST 

HAVE  JURISDICTION. 

United  States  v.  Nickerson. 

[1  Sprague,  232.] 
In  the  United  States  District  Court,  Massachusetts,  1854. 

I.  In  Ordar  to  Sustain  an  Indictment  for  perjury  it  most  appear  that  the  officer  had 
authority  to  administer  the  oath  charged. 

S.  TTndeT  the  Act  of  1813,  In  Relation  to  Fiahinflr  Bonnty,  no  oath  is  required  to  the 
agreement  referred  to  in  the  seventh  section. 

3.  The  Act  of  1818,  Preaorlbes  the  oaths  to  be  taken  to  obtain  the  fishing  bounty,  and  it 
is  not  competent  for  an  officer  to  require  a  new  oath,  so  as  to  make  the  false  taking  of 
such  oaths  criminal. 

Indictment  for  taking  a  false  oath  to  obtain  the  fishing  bounty  under 
the  act  of  1813. 

After  argument  by  C  B,  Goodrich  &  T.  K.  Lothrop,  for  the  prisoner, 
and  by  B.  F.  HcUlett,  district  attorney,  for  the  government,  the  court 
said,  that,  by  the  seventh  section,  no  oath  was  required  to  the  agree- 
ment. That  section  required  the  production  of  the  agreement  therein 
described,  and  also  a  certificate  therein  described,  **to  the  truth  of 
which  he  or  they  shall  swear."  The  word  "  which  "  is  satisfied  by  the 
antecedent  certificate.  The  word  ''  also  "  indicates  the  commencement 
of  a  distinct  clause.  The  words  *'  the  truth  of"  are  apt,  as  applied  to 
a  certificate,  but  inapt,  as  applied  to  an  agreement ;  and  here  the  oath 
actually  taken  and  alleged  in  the  indictment  was  not  to  the  truth  of  the 
agreement,  but  that  it  was  the  original  agreement.  And  further,  it  is- 
not  necessary  that  the  agreement  should  be  produced  and  the  certificate 
made  at  the  same  time.  The  Legislature  may  have  intended  that  the 
oath  should  extend  to  the  agreement,  but  it  is  by  no  means  clear  that 
they  did  so.  The  language  is  too  indeterminate  and  the  uncertainty 
too  great  to  warrant  a  conviction. 

Upon  learning  this  opinion  of  the  court,  the  district  attorney  proposed 
to  prove  that  the  oath  as  to  the  agreement  was  taken  in  pursuance  of 
instructions  from  the  Secretary  of  the  Treasury  to  the  collectors  relative 
to  the  payment  of  the  fishing  bounty,  and  contended  (upon  the  third 
section  of  the  statute  of  March  1,  1823,^  and  the  case  of  United  States 
V.  Bailey,^)  that  the  Secretary  of  the  Treasury  had  a  right  to  require 
an  oath  as  to  the  agreement,  and  that  such  an  oath,  so  required,  would 
be  a  legal  one,  the  false  taking  of  which  would  sustain  an  indictment 
for  perjurj'. 
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The  court  (Spraoue,  J.)  without  expressing  an  opinion  on  this  point, 
held  the  evidence  inadmissible  in  support  of  the  present  indictment, 
which  rested  upon  different  grounds,  and  charged  the  defendant  with 
perjury,  committed  by  false  swearing,  in  an  oath  required  by  the 
statute  of  July  29,  IB  13,  and  instructed  the  jury  that  this  indictment 
was  not  sustained;  and  they  thereupon  returned  a  verdict  of  not 
guilty. 

A  motion  was  then  made  for  the  discharge  of  the  prisoner. 

HdUett,  district  attorney  for  the  United  States,  objected,  on  the 
ground  that  further  proceedings  would  be  instituted  against  him,  under 
the  statute  of  March  1,  1823, ^  which  provides  that  "  any  person  who 
shall  swear  or  affirm  falsely  touching  the  expenditure  of  public  money, 
or  in  support  of  any  claim  against  the  United  States,  shall,  upon  con- 
viction thereof,  suffer  as  for  willful  and  corrupt  perjury;"  and  he 
cited  the  case  of  United  States  v.  Bailey,  already  referred  to,  to  show 
that  such  an  indictment  might  be  maintained. 

Spraoue,  J.  The  court  has  already  decided  that  no  oath  to  the 
agreement  is  required  by  the  act  of  1813,  and  the  jury,  under  the  direc- 
tion of  the  court,  have  returned  a  verdict  of  not  guilty.  A  motion  has 
been  made  for  the  discharge  of  the  prisoner,  to  which  the  district 
attorney  objects,  on  the  ground  that  he  wishes  to  retain  the  prisoner  in 
custody,  that  he  may  institute  new  proceedings  against  him  for  the 
same  offense.  He  states  that  the  oath  as  to  the  agreement  was  taken 
in  compliance  with  the  instructions  of  the  Secretary  of  the  Treasury, 
and  in  conformity  with  the  usage  of  the  last  forty  years  in  all  cases 
where  claims  have  been  made  for  the  fishing  bounty ;  and  he  cites  the 
decision  of  the  Supreme  Court  in  United  States  v.  Bailey  to  show  that 
the  Secretary  of  the  Treasury  has  power  to  require  oaths  to  be  taken 
in  support  of  claims,  and  that  they  are  legal  oaths. 

That  case  goes  to  the  extreme  of  the  law  and  is  not  to  be  extended. 
Let  us  compare  it  with  the  present  case,  and  see  if  there  is  any  dis- 
tinction between  them.  In  that  case,  an  act  of  Congress  authorized 
the  treasury  department  to  adjudicate  upon  and  settle  certain  claims  on 
the  State  of  Virginia,  for  pay  for  military  service,  which  had  been 
assumed  by  the  United  States.  There  was  no  provision  as  to  the  kind 
of  proof  the  secretary  might  require,  and  the  adjudication  of  the 
department  was,  I  believe,  final.  The  Supreme  Court  say  that  Con- 
gress must  be  supposed  to  have  acted  with  reference  to  the  well  known 
usage  of  the  department,  to  require  the  oath  of  the  claimant  in  support 
of  claims  payable  there ;  and  therefore  that  the  Secretary  had  authority 
to  insist  upon  the  oath  in  that  case,  and  that  the  oath  so  taken  was  a 
legal  one. 

1  oh.  37, 660. 8. 
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But  by  the  statute  of  July  29,  1813,  Congress  has  seen  fit  to  pre- 
scribe expressly  the  kind  of  proof  of  compliance  with  the  requirements 
of  that  act,  for  obtaining  the  fishing  bounty,  which  shall  be  necessary 
to  entitle  the  owner  of  a  fishing  vessel  to  claim  the  bounty.  It  directs 
that  the  owners  of  vessels  of  more  than  twenty  tons,  shall  produce  the 
agreements  made  with  their  fishermen,  and  also  a  certificate  of  the  days 
of  the  vessel's  sailing  and  returning,  and  of  the  time  that  she  was  at  sea. 
And  it  further  requ'res  an  oath  to  the  truth  of  the  certificate.  There 
are  other  requisitions  for  boats  and  vessels  between  five  and  twenty 
tons ;  and  when  these  proofs  have  been  made,  the  collector  is  to  pay 
the  bounty.  Now,  when  Congress,  the  supreme  legislative  authority, 
has  thus  directed  precisely  what  shall  be  done,  to  entitle  a  party  to 
receive  the  bounty,  what  papers  shall  be  produced,  and  to  which  of 
them  an  oath  shall  be  required,  it  is  not  competent  for  any  ofidcer  to 
require  new  oaths,  so  as  to  make  the  false  taking  of  such  oaths  legally 
criminal.  The  difference  between  this  case  and  that  of  United  States 
V.  Bailey^  is,  that  in  that  case,  no  mode  of  proof  was  provided  by  law ; 
in  this  case.  Congress  has  seen  fit  to  prescribe  the  amount  and  manner 
of  proof. 

•  I  might  further  say,  that  in  this  case  the  Secretary  of  the  Treasury 
has  no  authority  by  the  statute,  and  that  the  power  of  deciding  on  the 
claims,  is  left  entirely  to  the  collector.  As  to  the  power  of  the  Secre- 
tary, or  of  the  collector,  to  regulate  the  proof  necessary,  in  relation  to 
matters  required  by  other  statutes,  in  which  no  mode  of  proof  is  pro- 
vided, I  have  no  occasion  to  express  my  opinion. 

The  only  oath,  which  it  is  alleged  that  the  defendant,  Taylor,  took 
falsely,  is  the  oath  as  to  the  agreement.  And  as  the  production  of  the 
agreement  is  one  of  the  requirements  of  the  statute  of  July  29th,  1813, 
while  no  oath  regarding  it  is  required  by  that  act,  the  oath  alleged  to 
have  been  taken  could  not  have  been  a  legal  one,  and  could  not,  there- 
fore, be  the  ground  of  an  indictment  for  perjury.  For  these  reasons  the 
defendant  must  be  discharged. 


SAME  CASE  ON  APPEAL. 

NicKERsox  V.  United  States. 

[17  How.  204.] 

In  the  Supreme  Court  of  the  United  States,  1854, 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  upon  a  certificate  of  division  of  opinion 
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by  the  judges  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

At  the  March  term,  1854,  of  the  District  Court  of  the  United  States 
for  the  District  of  Massachusetts,  Nickerson  was  indicted  for  the  crime 
of  perjury.  The  indictment  charged,  that  in  order  to  obtain  the  allow- 
ance of  bounty  money,  on  account  of  the  employment  of  a  vessel  in 
the  cod  fishery,  of  which  vessel  he  was  the  agent,  he  made  oath  before 
the  collector  of  the  District  of  Barnstable,  where  tlie  vessel  was  enrolled 
and  licensed,  that  a  certain  paper,  produced  by  him  to  the  collector, 
was  the  original  agreement  made  with  the  fishermen  employed  on  board 
the  vessel  during  the  fishing  season  then  last  past ;  that  three-fourths 
of  the  crew  so  employed  were  citizens  of  the  United  States,  or  not 
subjects  of  any  foreign  prince  or  state ;  and  that  these  statements  were 
false,  and  known  to  the  defendant  to  be  so  when  he  made  the  oath. 

Upon  this  indictment  Nickerson  was  tried  and  acquitted. 

At  the  May  term,  1854,  of  the  Circuit  Court  for  the  District  of  Mas- 
sachusetts,  Nickerson  was  again  indicted,  and  to  this  last  indictment 
pleaded  specially  his  former  acquittal,  and  the  plea  was  demurred  to. 

The  question  raised  by  this  demurrer,  and  upon  which  the  opinions 
of  the  judges  were  opposed,  is,  whether  the  same  evidence,  whiqt^ 
is  competent  and  essential  to  support  the  indictment  in  the  Circuit 
Court,  might  have  been  admitted  in  support  of  the  former  indictment 
in  the  District  Court. 

The  demurrer  admits  that  the  defendant  is  the  same  person  charged 
by  the  former  indictment,  and  that  the  oath  alleged  in  the  former 
indictment  to  have  been  taken,  is  the  same  oath  alleged  in  this  indict- 
ment. It  appears  from  a  comparison  of  the  two  indictments  that  the 
same  occasion  of  taking  the  oath  is  alleged  in  both ;  that  occasion  being 
to  obtain  an  allowance  of  money  from  the  United  States  as  bounty,  on 
account  of  the  employment  of  a  vessel  called  The  Silver  Spring,  in 
the  cod  fishery,  during  the  season  then  last  past. 

Each  indictment  contains,  substantially,  the  same  allegation  respect- 
ing the  authority  of  the  collector  to  administer  the  oath ;  that  allegation 
being  that  the  collector  had  competent  power  and  authority  to  admin- 
ister the  same.  Under  the  nineteenth  section  of  the  crimes'  act  of  April 
30,  1790,^  this  averment  would  let  in  any  legal  evidence  of  the  lawful 
power  of  the  collector  to  administer  the  oath. 

The  false  swearing  alleged  in  each  indictment  is  the  same,  and  the 
only  question  is,  whether  the  indictment  in  the  District  Court  was  so 
drawn  as  to  preclude  the  United  States  from  offering  evidence  to  prove 
that  the  defendant  knowingly  and  willfully  swore  falsely  that  the  paper 
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produced  was  the  original  agreement,  and  that  three-fourths  of  the 
crew  were  citizens. 

The  argument  is  that  the  former  indictment,  by  its  terms,  limited  the 
government  to  proof  of  false  swearing  in  an  oath  required  to  be  taken 
by  the  act  of  July  29,  1813 ;  ^  that  this  act  does  not  require  either  the 
verity  of  the  agreement  with  the  crew,  or  the  citizenship  of  three- fourths 
of  the  crew,  to  be  sworn  to ;  and  consequently  that  neither  of  the  per- 
juries charged  could  be  proved  under  the  former  indictment. 

The  seventh  section  of  the  act  of  1813  is  as  follows:  ^^That  the 
owner  or  owners  of  every  fishing  vessel  of  twenty  tons  and  upwards, 
his  or  their  agent  or  lawful  representative,  shall,  previous  to  receiving 
the  allowance  made  by  this  act,  produce  to  the  collector,  who  is  author- 
ized to  pay  the  same,  the  original  agreement  or  agreements  which  may 
have  been  made  with  the  fishermen  employed  on  board  such  vessel,  as 
is  hereinbefore  required,  and  also  a  certificate  to  be  by  him  or  them 
subscribed,  thereon  mentioning  the  particular  days  on  which  such 
vessel  sailed  and  relumed  on  the  several  voyages  or  fares  she  may  have 
made  in  the  preceding  fishing  season,  to  the  truth  of  which  he  or  they 
shall  swear  or  aflirm  before  the  collector  aforesaid." 

It  is  argued  that  this  requires  an  oath  to  the  truth  of  the  certificate 
only,  and  not  to  the  verity  of  the  agreement. 

This  depends  upon  the  meaning  of  the  relative  pronoun  *' which." 
Does  it  refer  to  and  include  both  papers  to  be  produced  to  the  collector, 
or  only  one  of  them?  It  may  refer  only  to  the  one  last  mentioned,  or 
to  both.     Grammatically  it  is  capable  of  either  construction. 

Considering  the  nature  of  the  act,  the  objects  which  Congress  had  in 
view,  and  the  mischiefs  to  be  guarded  against,  we  are  of  opinion  that 
it  was  intended  to  require  an  oath  to  the  verity  of  both  papers. 

This  section  of  the  law  is  not  penal;  it  is  directory  merely.  It 
requires  certain  acts  to  be  done  in  order  to  obtain  an  allowance  of 
public  money.  The  nature  of -the  act,  therefore,  does  not  require  a 
strict  interpretation,  rigidly  confined  to  what  is  so  clearly  expressed  as 
to  admit  of  no  doubt.  It  calls  for  such  an  interpretation  as  will  guard 
the  public  treasury  from  fraud,  so  far  as  the  language  employed  by 
Congress,  when  properly  construed,  is  capable  of  doing  so. 

The  inducement  to  the  payment  of  these  bounties  was  the  public 
policy  of  training  a  body  of  native  seamen  by  an  industrious  pursuit 
of  the  cod  fishery  during  a  fixed  portion  of  the  year.  To  accomplish 
this,  it  was  deemed  important  that  the  seamen  should  participate 
directly  in  the  profits  of  the  voyage,  in  the  manner  pointed  out  by  the 
act  of  June  19,  1813.^     And  accordingly,  the  eighth  section  of  the  act 
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in  question  provides  that  no  vessel  shall  be  entitled  to  bounty  unless  an 
agreement  should  be  made  with  the  fishermen  in  conformity  with  that 
act.  The  production  of  the  agreement  was  therefore  the  production 
of  a  paper,  as  essential  to  the  claim  as  the  certificate  of  the  times  of 
the  departure  and  return  of  the  vessel ;  and  the  verity  of  the  agree- 
ment is  as  essential  to  the  justice  and  legality  of  the  claim,  and  to  the 
accomplishment  of  the  ends  designed  by  Congress,  as  the  verity  of  the 
certificate.  It  is  apparent  also  that  the  former,  as  well  as  the  latter, 
may  be  false,  and  that  the  collector  has  no  better  means  of  knowledge 
of  the  truth  or  falsehood  of  the  paper  purporting  to  be  the  agreement, 
than  he  has  of  the  truth  or  falsehood  of  the  certificate.  The  mischiefs 
to  be  guarded  against  were  therefore  the  same. 

The  case,  therefore,  is  one  where  the  law  requires  two  documents  to 
be  produced  to  a  public  ofiftcer,  to  constitute  a  title  to  an  allowance  of 
public  money.  The  verity  of  both  is  essential  to  the  justice  and  legal- 
ity of  the  claim.  The  ofidcer  has  no  means  of  testing  the  verity  of  either, 
except  what  is  given  by  this  law.  Congress  has  considered  it  proper 
that  an  oath  should  be  taken  by  the  applicant.  The  question  is,  whether 
this  security  of  an  oath  was  intended  to  be  confined  to  one  of  the  docu- 
ments. The  language  employed  is  capable  of  such  a  construction,  but 
it  is  also  capable  of  meaning  that  the  security'  of  an  oath  was  to  extend 
to  both.  In  our  judgment,  the  latter  is  to  be  deemed  to  have  been  in- 
tended by  Congress ;  and  we  therefore  hold  that  so  much  of  the  first  in- 
dictment as  charged  ttiat  an  oath  as  to  the  agreement  was  required  by 
the  act  of  1813,  was  correct  in  point  of  law.  But  this  does  not  dispose 
of  the  whole  question ;  because  there  can  be  no  pretense  that  the  act  of 
1813  required  an  oath  to  the  fact  that  three-fourths  of  the  crew  were 
citizens.  In  point  of  fact,  there  was  no  requirement  on  the  subject  of 
the  citizenship  of  the  crew  when  the  act  of  1813  was  passed,  nor  until 
the  act  of  March  1,  1817  ;  ^  and  the  argument  on  the  part  of  the  United 
States  is,  that  as  the  former  indictment  was  limited  to  an  oath  required 
to  be  taken  by  the  act  of  1813,  the  defendant  could  not  be  tried  thereon 
for  false  swearing  as  to  the  citizenship  of  the  crew.  But  we  are  of 
opinion  that  the  former  indictment  was  not  thus  limited.  The  particu- 
lar allegation  supposed  to  have  that  effect  is  as  follows :  — 

"  Which  said  oath  so  taken  by  tlie  said  Nickerson,  Jr.,  was  I^equired 
to  be  taken  by  the  owner  or  agent  of  said  fishing  vessel,  under  and  by 
virtue  of  an  act  of  Congress  of  the  United  States  of  America,  approved 
July  29,  1813,  and  re-enacted  February  9,  1816,^  and  in  a  matter  and 
proceeding  then  and  there  required  by  law,  in  order  to  obtain  the  allow- 
ance aforesaid  for  said  fishing  vessel,  it  being  then  and  there  material 
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and  required  by  the  act  aforesaid,  and  by  force  of  the  statutes  of  the 
said  United  States  therein  provided,  in  or(^er  to  obtain  said  allowance  of 
money,  that  the  owner  of  said  fishing  vessel,  or  his  agent  or  represen- 
tative, previous  to  receiving  such  allowance,  should  swear  as  aforesaid 
to  the  truth  of  the  aforesaid  declarations." 

The  pleader  here  not  only  refers  to  the  act  of  1813,  but  also  avers 
that  the  oath  was  taken,  ''and  in  a  matter  and  proceeding  then  and 
there  required  by  law,  in  order  to  obtain  the  allowance  aforesaid  for  said 
fishing  vessel."  It  is  true,  the  whole  allegation,  if  it  is  correctly  copied 
in  the  record,  is  somewhat  confused,  but,  according  to  any  construction 
which  we  have  been  able  to  put  upon  it,  it  does  not  confine  the  require- 
ment of  the  oath  to  the  act  of  1813  only. 

It  was  not  necessary  to  aver  in  the  indictment  what  act  or  acts  of 
Congress  required  the  oath  to  be  taken.  The  averment  that  it  was 
taken  by  the  owner  or  agent  to  obtain  an  allowance  of  bounty,  and  the 
description  of  the  oath  which  was  taken,  and  of  its  occasion,  were  the 
only  matters  of  fact  necessary  to  be  alleged  to  show  the  materiality  of 
the  oath,  and  that  it  was  an  oath  required  by  law.  The  court  was 
bound  to  take  judicial  notice  of  the  requirements  of  all  acts  of  Congress 
respecting  it.  It  was  competent  for  the  government,  under  these  aver- 
ments of  facts,  to  rely  on  any  act  of  Congress  which  reouired  the  oath 
to  be  taken,  without  referring  to  it. 

This  was  not  a  question  respecting  the  authority  of  the  collector  to 
administer  the  oath.  That,  as  has  already  been  observed,  was  correctly 
averred  in  both  indictments,  pursuant  to  the  act  of  1790.  And  under 
that  general  averment  of  competent  authority,  any  laws  and  any  fact 
constituting  that  authority  might  have  been  shown.  The  question  here 
was,  whether  such  an  oath  as  is  described  in  the  indictment,  being  taken 
before  a  collector  who  had  competent  authority  to  administer  it,  for  the 
purpose  of  obtaining  an  allowance  of  bounty  money,  was  an  oath  which, 
if  willfully  false,  would  subject  the  defendant  to  be  punished  as  for  per- 
jury. And  we  do  not  think  this  question  was  so  narrowed  .by  the  pass- 
age above  extracted  from  the  former  indictment,  that  evidence  of  an 
oath  required  or  authorized  by  any  other  act  besides  that  of  1813  could 
not  be  given  under  that  indictment ;  and  we  order  it  to  be  certified 
accordingly.  . 

Order.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts,  and  on  the  point  or  question  on  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  was  certified  to 
this  court  for  its  opinion,  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  and  was  argued  by  counsel.     On  consideration 
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whereof  it  is  the  opinion  of  this  court  that  the  special  plea  pleaded  hy 
the  defendant  is  a  good  plea  in  bar  to  the  indictment ;  whereapon,  it  is 
now  here  ordered  and  adjudged  hy  this  court  that  it  be  so  certified  to 
the  said  Circuit  Court. 


PEBJUEY— OFFICER     MUST    HAVE    AUTHORITY  — EXTRA- JUDICIAL 

OATH. 

United  States  v.  Baboock. 

[4  McLean,  118.] 
In  the  United  States  Circuit  Courts  Michigan^  1846, 

1.  To  Make  the  Taking  of  a  Falao  Oath  Pezjury  it  must  be  required  by  law  or  by  usage 

sanctioned  by  the  law  or  by  the  government. 

2.  A  Olerk  of  a  Oouxt  can  not  make  a  usage  of  administering  oaths  so  as  to  make  a  party 

guilty  of  perjury  who  should  falsely  take  such  an  oath. 

8.  A  Voluntary  or  Bztra- Judicial  Oath  is  not  peijury  even  if  false. 

McLean,  J.  This  is  an  indictment  for  perjury.  The  defendant  is 
charged  with  having  been  duly  summoned  as  a  witness  in  the  case  of 
the  United  States  v.  John  Allen,  then  pending  in  this  court.  That  by  his 
attendance  he  became  entitled  to  five  cents  mileage  in  coming  to  and 
returning  from  the  place  of  holding  court.  And  the  indictment  charges, 
that  in  order  to  substantiate  his  claim  against  the  United  States  for  said 
mileage,  and  to  procure  payment  therefor,  he  appeared  before  John 
Winder,  clerk  of  this  court,  and  then  and  there  made  his  corporal  oath, 
and  answered  to  the  question  put  to  him  by  said  clerk,  that  the  distance 
from  his  place  of  abode  to  this  couit,  was  one  hundred  and  seventy 
miles,  whereas  it  was  a  much  less  distance,  being  ninety-two  miles, 
etc. 

The  indictment  also  charges  that  the  defendant  deceitfully  and  fraud- 
ulently, intending  to  defraud  the  United  States  by  claiming  and  obtain- 
ing a  larger  amount  of  money  than  he  was  entitled  to  as  a  witness  in  the 
said  cause,  he  did  of  his  own  wicked  and  corrupt  mind,  falsely  swear  as 
aforesaid  in  support  of  his  said  claim  against  the  United  States,  etc. 
Other  counts  varied  somewhat  the  charge,  but  not  altering  the  allega- 
tions, substantially,  as  above  stated. 

There  was  a  general  demurrer  filed  to  the  indictment,  on  the  ground 
that  the  indictment  charges  no  offense  against  the  laws  of  the  United 
States. 
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In  the  thirteenth  section  of  the  act  of  Congress  of  the  3d  of  March^ 
1825,  it  is  declared,  ^^If  any  person,  in  any  case,  matter  hearing, 
or  other  proceeding,  when  an  oath  or  affirmation,  shall  be  required 
to  be  taken  or  administered  under  or  by  any  law  or  laws  of  the 
United  States,  shall,  upon  the  taking  of  such  oath  or  affirmation, 
knowingly  and  willfully  swear  or  affirm  falsely,  every  person  so  offend- 
ing shall  be  deemed  guilty  of  perjury,  and  shall,  upon  conviction 
thereof,  be  punished  by  fine,  not  exceeding  two  thousand  dollars,  and 
by  imprisonment  and  confinement  to  hard  labor,  not  exceeding  five 
years." 

The  oath  in  this  case,  as  charged  in  the  indictment,  was  not  taken 
under  any  law  of  the  United  States ;  and  this  is  necessary  to  bring  the 
charge  within  the  above  act.  The  courts  of  the  United  States  have  no 
criminal  jurisdiction,  except  that  which  is  given  to  them  by  the  laws  of 
the  United  States.  They  can  not  punish  common-law  offenses.  In  a 
criminal  case,  the  defendant  is  entitled  to  a  strict  construction  of  the 
law  under  which  he  is  arraigned,  and  he  can  not  be  punished  unless  he 
is  clearly  within  the  law. 

But  it  is  insisted  that  the  offense  comes  under  the  third  section  of  the 
act  of  the  1st  of  March,  1823.  It  reads,  ^'  If  any  person  shall  swear  or 
affirm  falsely  touching  the  expenditure  of  public  money,  or  in  support 
of  any  claim  against  the  United  States,  he  or  she  shall,  upon  conviction 
thereof,  suffer  as  for  willful  and  corrupt  perjury." 

The  objection  to  this  law  is,  that  it  refers,  exclusively,  to  claims 
made  against  the  United  States,  through  one  of  the  departments  of  the 
government.  The  first  part  of  the  section  refers  to  the  disbursements 
or  expenditures  of  public  money;  the  second,  where  an  individual 
swears  in  support  of  any  claim  against  the  United  States. 

There  can  be  little  doubt  that  this  sectiob  was  intended  to  apply  to 
the  authentication  of  claims  made  to  one  of  the  departments.  It  is  con- 
nected with  the  expenditures  of  public  money,  and  was  designed  to  pro- 
tect the  treasury  from  false  oaths,  in  regard  to  such  expenditures.  But 
is  the  provision  limited  to  such  applications?  May  it  not  be  held  to 
embrace  the  present  case  ? 

The  oath  was  not  required  to  be  administered  by  any  law  of  the 
United  States,  nor  any  rule  of  the  court.  It  was  a  usage  introduced  by 
the  clerk,  in  ascertaining  the  mileage  that  witnesses  were  entitled  to 
claim. 

There  can  be  no  doubt  that  the  clerk,  in  the  presence  of  the  court,  or 
any  other  person  acting  under  the  sanction  of  the  court,  is  authorized 
to  administer  oaths.  It  is  the  act  of  the  court,  in  such  a  case,  and  not 
an  act  done  by  the  authority  of  the  individual  who  administered  the 


364  CRIMES   AGAINST  PUBLIC  JUSTICB. 

oath.  But  where  the  clerk,  out  of  court,  in  the  ordinary  performance 
of  his  duties,  thinks  proper  to  administer  oaths,  for  his  own  convenience 
or  security,  which  are  not  required  by  the  law  or  an  order  of  court,  it  is 
exceedingly  doubtful  whether  such  a  swearing  is  within  the  above 
section. 

The  claim,  in  one  sense,  is  against  the  United  States,  as  the  United 
States  were  a  party  to  the  suit,  and  the  indictment  avers  that  the  claim 
was  against  them.  But  the  oath  was,  substantially,  only  before  the 
clerk,  no  record  being  made  of  it.  The  fact  sworn  to,  conduced  to  fix 
the  amount  of  compensation  for  traveling,  as  it  established  the  distance 
on  which  mileage  was  allowed.  Had  the  law  required  this  oath  to  be 
taken,  or  bad  it  been  required  by  an  order  of  court,  we  should  have  had 
great  difficulty  in  saying  it  was  not  perjury  or  false  swearing,  within 
one  of  the  above  sections.  If  the  taking  of  the  oath  may  be  called  a 
usage,  it  is  the  usage  of  the  clerk,  and  not  of  the  court.  And  it 
seems  to  be  more  than  doubtful,  whether  an  officer  of  the  court  with- 
out any  higher  authority,  should  institute  a  usage  which,  to  individuals, 
might  be  attended  with  consequences  so  serious. 

An  extra-judicial  oath,  lays  no  foundation  for  a  prosecution  of  per^ 
juiy.  Indeed,  the  policy  of  multiplying  oaths,  is  questioned  by  per- 
sons of  the  most  enlarged  experience.  Make  anything  common,  of  tliis 
nature,  and  the  solemnity  which  it  would  otherwise  impart,  is,  measur- 
ably, lost.  Custom-house  oaths,  in  all  countries,  have  become  a 
proverb  and  a  reproach,  and  tend  but  little  to  secure  the  public  against 
frauds. 

The  clerk,  by  a  rule  of  court,  may  be  authorized  to  administer  oaths. 
But  in  what  cases?  Surely  not  in  all  cases  where  he  may  deem  expedi- 
ent. In  performing  that  duty,  he  must  act  under  the  authority  of  law, 
or  under  the  orders  of  the  'court.  He  is  a  mere  ministerial  officer,  and 
must,  consequently,  act  under  authority. 

The  indictment  seems  to  be  defective  in  not  averring  that  the  oath 
was  willfully,  knowingly,  and  corruptly  taken,  knowing  it  to  be  false, 
or  words  of  the  same  import.  If  the  affiant  swore  falsely,  through 
ignorance  as  to  the  distance  in  this  case,  he  was  not  guilty.  We  do  not 
say  that  under  either  of  the  sections  cited,  the  indictment  must  charge 
the  offense  with  all  the  technical  accuracy  as  in  an  indictment  for  per- 
jury. But  the  averments  must  show  that  the  defendant  knew  that  he 
swore  falsely,  and  that  his  motive  was  corrupt. 

Upon  the  whole,  the  demurrer  is  sustained,  and  the  defendant  is  dis* 
charged  from  custody. 
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perjury— officer  must  have  authority. 
United  States  v.  Wilcox. 

[4  Blatchf.  891.] 
.  In  the  United  States  Circuit  Court,  New  York,  1859, 

\  An  IndiOwinent  which  Gharses  Perjury  to  have  been  committed  on  the  examina- 
tion of  certain  persons  charged  with  crimes  or  offenses  against  the  United  States  be- 
fore a  certain  eommissioner  of  the  United  States,  but  fails  to  state  how  or  by  whom,  or 
for  what  purpose,  or  under  what  statnte  he  was  appointed,  is  bad. 

2.  An  Indiotment  fbr  Pexjory  under  act  of  March  8, 1825,  must  show  that  the  proceed- 
ing in  which  false  testimony  was  given  was  one  in  which  an  oath  was  required.  It  is  not 
enough  to  aUege  that  the  persons  against  whom  the  proceedings  were  had  were  charged 
with  a  crime  against  the  United  States,  but  the  particular  chargre  should  be  stated,  and 
it  must  appear  what  charge  was  under  investigation  in  the  proceeding  in  which  the  oath 
was  taken,  in  order  that  the  court  may  see  that  the  testimony  alleged  to  have  been 
falsely  given  was  material. 

Hall,  J.  The  indictment  alleges  the  perjury  to  have  been  com- 
mitted on  ''an  examination  of  certain  persons  charged  with  crimes  or 
offenses  against  the  laws  of  the  United  States,"  before  Aurelian  Conk- 
ling,  Esq.,  ''  a  commissioner  of  the  United  States,  duly  appointed  ac- 
cording to  law,  and  having  competent  power  and  authority  to  arrest 
offenders  for  any  crime  or  offense  against  the  United  States,  and  to  ex- 
amine the  same  and  to  imprison  or  hold  the  same  to  bail,  and,  in  the 
proceedings  and  matters  before  him,  in  relation  to  offenses  and  offend- 
ers, as  aforesaid,  to  administer  oaths  and  examine  witnesses,  and  in  the 
matters  and  proceedings  relating  to  and  concerning  the  offenses  and 
crimes  charged  against"  the  persons,  etc.,  named  in  the  indictment; 
but  the  indictment  does  not  state  how  or  by  whom,  or  under  what  stat- 
nte, or  for  what  purpose,  such  commissioner  was  appointed.  The  case 
of  United  States  t.  StoweU,^  is  in  point  sufficient  to  show  that  this  is 
not  a  sufficient  common-law  averment  of  the  legal  authority  and  juris- 
diction of  Commissioner  Conkling  to  administer  the  oath  under  which  it 
is  alleged  the  defendant  committed  the  offense  charged ;  and,  unless 
such  an  averment  is  rendered  unnecessary  by  the  act  of  Congress  of  April 
30, 1790,*  in  reference  to  the  forms  of  indictment  for  perjury  and  sub- 
ornation of  perjury,  the  indictment  is  clearly  bad  for  that  reason. 

I  have  examined,  with  some  care,  the  question  whether  the  statute 
referred  to  authorizes  this  form  of  pleading,  and  my  conclusion  is  that 
it  does  not.  The  allegation  is,  that  Mr.  Conkling  was  a  commissioner 
of  the  United  States ;  not  of  the  Circuit  Court  of  the  United  States, 

1  2  Curt.  168.  *  1 U.  8.  Stats,  at  Large,  p.  116, 117,  seca. 

19,20. 
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or  appointed  by  the  Circuit  Court  of  the  United  States.  Com- 
missioners of  the  United.  States,  in  the  ordinary  sense  of  that  term, 
have  not  the  powers  alleged  to  have  been  possessed  by  this  commis- 
sioner. Although  the  language  of  the  statute  referred  to  is  very  broad) 
I  do  not  think  it  dispenses  with  the  necessity  of  setting  out  the  true 
and  proper  designation  of  the  court,  or  the  name  and  official  title,  des- 
ignation or  character  of  the  officer  before  whom  the  oath  was  adminis- 
tered. This,  it  strikes  me,  is  of  the  substance  of  the  offense,  and  not 
mere  matter  of  form.  The  setting  forth  of  the  commission,  or  the  par- 
ticular powers  and  authority  of  the  officer,  and  the  source  whence  they 
are  derived  is  not  necessary,  if  he  is  alleged  to  hold  an  office  which  ap- 
parently confers  upon  him  the  authority  to  administer  the  oath  in  the 
particular  case  specified.  This  being  done,  the  general  allegation,  that 
he  had  competent  authority  to  administer  the  oath,  is  declared  to  be 
sufficient.^  But  there  is  no  distinct  and  precise  allegation  that  this 
commissioner  had  competent  authority  to  administer  the  particular  oath 
stated,  and,  therefore,  the  requirement  of  the  statute  has  not  been  com- 
plied with;  and,  certainly  the  indictment  would  be  bad  at  common 
law. 

It  was  also  objected,  upon  the  argument  of  the  demurrer,  that  the 
indictment  does  not  show  that  the  proceeding  before  the  commissioner 
was  one  in  which  an  oath  was  required,  so  as  to  bring  the  case  within 
the  thirteenth  section  of  the  act  of  March  3,  1825,^  on  which  the  in- 
dictment is  founded.  In  this  respect,  also,  the  indictment  is  bad.  It 
is  not  enough  to  allege  that  the  persons  named  were  charged  with  a 
crime  or  offense  against  a  law  of  the  United  States,  for  that  is  a  conclu- 
sion of  law,  but  the  particular  charge  should  be  stated.  The  act  of 
Congress,  before  referred  to,  does  not  dispense  with  this  statement.  ^ 

It  was  also  objected  that  it  does  not  appear  from  the  indictment 
what  charge  was  under  investigation  before  the  commissioner,  and, 
that,  therefore,  the  court  can  not  see  that  the  testimony  alleged  to  have 
been  falsely  given  was  material.  In  this  respect,  also,  the  indictment 
is  defective.  The  indictment  was  evidently  drawn  during  the  disorder 
and  hurry  of  the  circuit,  and  is  in  other  respects  uncertain  and  de- 
fective. The  demurrer  must  be  allowed  and  judgment  rendered 
thereon  for  the  defendant. 


1  People  V,  Phelps.  5  Wend.  9, 39;  Qneen         >  4  U.  S.  State,  at  Large,  118. 
V.  Overton,  4  Ad.  &  £11.  (N.  8.)  88.  *  Qneen  v.  Overton,  4  Ad.  &  EU.  (if.  B.) 

88. 
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PERJUBT— OFFICER  ADMINISTERING  OATH  MUST    HAVE  JURISDIC- 
TION —  MATERIAL  AVERMENT  OF  DATE. 

State  v.  Phippen. 

[62  Iowa,  64.] 
In  the  Supreme  Court  of  Iowa,  October  Term^  1683. 

1.  A  Person  can  not  be  Oonvicted  of  pei^ury  tor  taking  a  false  oath  before  one  not  em* 
powered  by  law  to  administer  oaths. 

S. Aesessor.  ~  A  township  assessor,  in  Iowa,  is  not  anthorixod  to  enter  upon  his  duties 

before  the  third  Monday  in  January.    Held,  that  a  person  who  before  that  day  falsely 
swore  to  an  assessment  of  his  property,  was  not  guilty  of  perjury. 

Appeal  from  Henry  District  Court. 

Tbe  defendant  was  convicted  of  the  crime  of  perjury.  The  facts  in- 
volved in  the  question  of  law  ruled  by  this  court  appear  in  the  opinion. 

WrigTU^  Cumminga  &  Wright^  and  Palmer  &  Palmer^  for  appellant. 

Smith  McPlierson^  Attomey-Greneral,  for  the  State. 

Beck,  J.  I.  Numerous  questions  arising  upon  objections  to  the  in- 
dictment, and  upon  the  instructions  given  and  refused,  are  discussed 
by  defendant's  counsel.  We  find  it  necessary  to  consider  but  one  ob- 
jection to  the  validity  of  the  judgment  of  conviction,  which  meets  us 
at  the  threshold  of  the  case,  and  prevents  escape  from  the  reversal  of 
the  judgment,  of  the  court  below. 

The  indictment  charges  defendant  with  the  crime  of  perjury  com- 
mitted in  falsely  swearing  to  the  assessment  of  property  for  taxation. 
It  allecres  that  the  perjury  was  committed  on  the  15th  of  January,  1880, 
and  that  the  oath  was  administered  by  the  assessor  of  the  township 
wherein  the  property  was  assessed.  The  defendant,  by  demurrer  to  the 
indictment,  and  by  motions  to  set  aside  the  verdict,  and  for  a  new  trial, 
and  in  arrest  of  judgment,  objected  to  the  indictment  on  the  ground 
among  others,  that  it  shows  upon  its  face  that  the  assessor  had  no  lawful 
authority  to  administer  the  oath  at  the  time  the  offense  is  alleged  to 
have  been  committed.  The  objection  is  renewed  in  this  court.  In  our 
opinion  it  should  have  been  sustained  by  the  District  Court. 

II.  Township  assessors  are  elected  annually  upon  the  second  Tues- 
day of  October  of  each  year,  except  that,  when  a  president  is  elected, 
the  election  is  held  upon  the  Tuesday  next  after  the  first  Monday  of 
November.^  The  township  assessors  can  not  enter  upon  the  duties  of 
their  offices  in  the  assessment  of  property,  and  they  are  charged  with 
no  others,  until  the  third  Monday  of  January  next  after  the  election.* 

1  Code,  sees.  673, 591.  2  Oode,  sec.  822. 
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The  indictment  alleges  that  the  assessment  was  made  and  the  oath 
was  administered  to  defendant  on  the  15th  day  of  January,  which  was  be- 
fore the  law  authorized  the  assessor  to  enter  upon  the  discharge  of  his 
duty,  the  third  Monday  falling  the  year  the  assessment  was  made,  upon 
the  19th  day  of  the  month.  Upon  that  day,  the  assessor  had  no  lawful 
authority  to  perform  any  official  act.  He  was  not  clothed  with  authority 
to  make  assessments  or  to  administer  oaths.  His  acts  were  those  of 
one  haying  no  authority. 

III.  It  can  not  be  claimed  that  a  person  may  be  convicted  of  perjury 
for  taking  a  false  oath  before  one  not  empowered  by  law  to  administer 
oaths.  We  will  not  be  expected  to  cite  cases  upon  this  point.  And  it 
is  equally  well  settled  that  an  indictment  for  perjury  is  bad  which 
alleges  that  the  oath  was  administered  by  one  not  clothed  with  au- 
thority to  administer  it.  The  indictment  in  this  case,  in  alleging  that 
the  oath  was  taken  and  the  assessment  was  made  on  a  day  before  the 
assessor  was  authorized  by  statute  to  enter  upon  the  discharge  of  his 
duty,  shows  absence  of  authority  of  the  assessor  to  administer  the  oath. 

IV.  The  allegation  of  the  day  upon  which  the  offense  was  com- 
mitted is  not  usually  material  in  indictments.  But  in  an  indictment 
for  perjury  it  is  material  to  show  that  the  oath  was  lawfully  ad- 
ministered. Certainly,  if  the  indictment  shows  that  the  oath  was 
not  lawfully  administered,  it  is  bad,  and  the  defect  is  fatal.  The 
allegation  of  the  day  when  the  assessment  was  made  and  the  oath  ad- 
ministered, is,  in  this  case,  something  more  than  an  averment  as  to  the 
time  of  the  offense.  It  is  an  allegation  showing  absolute  want  of  au- 
thority of  the  assessor  to  administer  the  oath  and  make  the  assessment. 

An  indictment  alleging  facts  that  do  not  constitute  a  crime,  can  not 
be  supported  by  proof  of  other  facts  which  are  punishable  by  law.  So 
an  indictment  for  perjury,  alleging  that  the  oath  was  administered  by  a 
person  not  authorized  by  law  so  to  do,  can  not  be  supported  by  proof 
that  the  accused  was  sworn  by  one  authorized  to  administer  oaths. 
This  is,  in  effect,  the  precise  case  before  us.  The  indictment  alleged 
that  defendant  was  sworn  b}**  the  assessor  at  a  time  when  he  had  no  au- 
thority to  administer  oaths.  It  can  not  be  supported  by  proof  that  the 
oath  was  subsequently  administered,  for  the  simple  reason  that  it 
charges  no  indictable  offense.  The  want  of  authority  of  the  assessor 
to  administer  the  oath  at  the  time  alleged  in  the  indictment  takes  from 
the  false  swearing  the  quality  which  renders  it  punishable  by  the  law. 
It  may,  notwithstanding,  be  a  moral  perjury,  but  with  that  we  have 
nothing  to  do.  We  reach  the  conclusion  that  the  District  Court  erred 
in  overruling  the  demurrer  to  the  indictment  and  the  motion  to   set 

aside  the  verdict  and  in  arrest  of  judgment. 

Revened, 
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PERJURY— OFFICER  MUST  HAVE  AUTHORITY. 

Stewart  v.  State. 

[6  Tex.  (App.)  185.] 
In  the  Court  of  Appeals  of  Texas,  1679 

1.  Peijtixy  —  OfS.oer  Most  Have  Authority.  ~To  constitute  perjurjt  it  is  essential  that 
the  oath  or  afflrmatioa  was  administered  in  the  manner  prescribed  by  law,  and  by  some 
person  duly  authorised  to  administer  the  same  in  the  matter  or  cause  wherein  it  was 
taken. 

9. Indlctnients  for  Pezjnry  are  Fatally  defective,  nnless  they  show  that  the  oath  or 

affirmation  was  administered  by  a  tribunal  or  person  legally  authorized  to  administer 
it.  It  is  not  necessary,  however,  to  aver  the  means  whereby  such  authority  was 
acquired,— as,  for  instance,  the  election,  qualiiication,  or  commission  of  a  Justice  of  the 
peace. 

^ Ooroner  "The  office  of  coroner,  so  ncmitUt  or  as  a  distinct  official  function,  has  had 

no  existence  in  this  State  since  the  adoption  of  the  Constitution  of  1869.  An  indictment 
for  perjury,  therefore,  which  alleges  that  the  oath  was  administered  by  a  "  coroner  '* 
fails  to  show  that  it  was  administered  by  any  lawful  authority,  and  is  fatally  defective. 

The  indictment  alleges  that  the  perjury  was  committed  before  an 
inquest  held  on  the  body  of  one  Andreas  Fox.  The  opinion  of  the 
court  states  the  case. 

Thomas  Ball,  Assistant  Attorney- General,  and  W.  B.  Dunham,  for 
the  State. 

White,  J.     In  this  case  there  is  no  statement  of  facts  or  bill  of  ex- 

« 

ceptions,  and  in  such  cases  it  is  the  practice  in  this  court  simply  to 
determine  whether  or  not  the  indictment  and  charge  of  the  court  will 
sustain  the  judgment  of  conviction.  One  of  the  provisions  of  our 
statute  with  regard  to  the  crime  of  perjury  is,  that "  the  oath  or  affirma- 
tion must  be  administered  in  the  manner  required  by  law,  and  by 
some  person  duly  authorized  to  administer  the  same  in  the  matter  or 
cause  in  which  said  oath  or  affirmation  is  taken."  ^ 

The  official  character  of  the  person  before  whom  the  oath  assigned 
as  perjury  in  this  case  was  taken,  is  thus  described  in  the  indictment: 
''T.  O.  Hynes,  then  and  there  being  and  acting  a^  one  of  the  coroners 
of  said  county  of  Washington  and  said  State."  Again:  ^*  Said  Har- 
rison Stewart  was  duly  sworn  before  said  T.  O.  Hynes,  coroner  as 
aforesaid,  as  a  witness  before  said  coroner  and  said  jury  of  inquest ; 
the  said  T.  O.  Hynes,  as  one  of  the  acting  coroners  of  said  county  of 
Washington,  said  State,  then  and  there  having  sufficient  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  said  Harrison 
Stewart  in  that  behalf  and  the  said  Harrison  Stewart  being  so  duly  sworn." 

1  Pasc.  Dig.,  art.  1911. 
2  Defences.  24 
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Again :  "Before  said  coroner  and  jury  of  inquest,  upon  his  oath  afore- 
said." And  again:  "  That,  in  manner  and  form  as  aforesaid,  the  said 
Harrison  Stewart,  did  then  and  there,  willfully,  deliberately,  and  felon-  • 
iously,  commit  the  crime  of  perjury,"  etc.  Nowhere  in  the  indictment 
is  the  officer  before  whom  the  oath  was  taken  characterized  otherwise 
than  as  coroner. 

Under  our  law  as  it  now  exists,  and,  indeed,  since  the  adoption  of 
the  Constitution  of  1869,  no  such  office,  separate,  distinct,  and  specific 
as  that  of  coroner  eo  nomine^  has  been  or  is  known  to  our  system.^  In 
the  present  Constitution  there  is  no  mention  made  of  such  an  officer. 
We  find,  however,  in  the  General  Laws  of  the  Fifteenth  Legislature,' 
that  **  justices  of  the  peace  shall  be  commissioned  by  the  Governor 
to  act  as  justices  of  the  peace  in  their  respective  precincts,  and  also  to 
act  as  notaries  public.  They  shall  also  discharge  all  the  duties  of  cor- 
oner, except  such  as  devolve  uoon  constables,  by  section  twenty-one  of 
the  Constitution." 

Mr.  Bishop,  in  his  invaluable  work  on  Criminal  Procedure,  lays  down 
the  general  rule  with  regard  to  allegations  in  the  indictment  descriptive 
of  the  court,  etc.,  in  which  the  crime  of  perjury  is  charged  to  have 
been  committed,  as  follows:  ''The  name  of  the  court  must  be  stated 
coiTectly,  as  known  in  law.  Thus,  where  by  the  statute,  it  was  termed 
*  Court  of  Pleas  and  Quarter  Sessions,'  and  the  indictment  used  the 
words,  'A  certain  Superior  Court,  begun  and  holden  for  the  District  of 
Hillsborough,'  the  variance  was  held  fatal."^ 

In  Maine,  it  is  held  '*  that  an  indictment  for  perjury  is  fatally  defec- 
tive from  which  it  does  not  appear  with  certainty  that,  at  the  time  the 
offense  was  charged,  the  tribunal  which  administered  the  oath,  and 
before  which  the  testimony  was  given,  had  jurisdiction  of  the  matter 
then  on  trial.'* 

In  North  Carolina,  it  was  held  that,  in  an  indictment  for  perjuiy,  the 
court  before  which  the  perjury  is  alleged  to  have  been  committed  must 
be  legally  set  forth.  * 

And  so  in  Illinois,  Indiana,  and  New  Jersey  it  is  held  that,  to  author- 
ize a  conviction  for  perjury,  it  is  requisite  to  allege  and  prove  that  the' 
person  before  whom  the  oath  was  taken  was  authorized  by  law  to  ad- 
minister it.^ 

Mr.  Wharton,  in  his  standard  work  on  Criminal  Law,  says:  "The 
right  of  the  officer  to  administer  the  oath  must  be  shown  by  specific 

1  Const.  1868,  art.  6,  sec.  20 ;  2  Pasc.  Dig.,  *  State  v.  Street,  1  Mnrph.  166. 

art.  6382.  •  MorreU  v.  People,  82  Ul.  499 ;  McGregor 

S  p.  165,  sec.  28.  v.  S  tate,  1  Ind.  232 ;  State  v.  Dayton,  28  N.  J. 

8  2  Bish.  Cr.  Proa  (2d  ed.).  sec.  910.  L.  49. 
*  State  V.  Plammer,  60  Me.  217. 
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avennenty  it  not  being  enough  generally  to  state  that  he  was  competent 
for  that  purpose ;  and  the  style  of  the  court  must  be  legally  set  out,  but 
it  is  sufficiently  described  by  words  which  can  not  apply  to  any  other 
court."  1 

An  indictment  based  upon  an  oath  administered  without  authority  of 
law  is  fatally  defective,  and  should  be  quashed.^ 

The  allegation  in  the  indictment,  to*  have  been  sufficient,  should  have 
alleged  substantially  that  T.  O.  Hynes  was  a  justice  of  the  peace  of 
Washington  County,  and  that,  at  the  time  he  administered  the  oath  to 
defendant  which  is  assigned  as  perjury,  he.  as  said  justice  of  the  peace, 
was  acting  in  the  discharge  of  the  duties  of  a  coroner  in  said  county. 
Had  his  authority  been  thus  clearly  asserted,  the  allegation  would  have 
been  sufficient  upon  that  point,  without  setting  out  the  various  facts 
which  conferred  the  authority,  such  as  his  election,  qualification,  com- 
mission, or  how  his  jurisdiction  further  attached  in  the  case ;  it  being 
sufficient,  as  to  his  authority  to  administer  the  oath,  to  allege  that  he 
was  a  justice  of  the  peace,  and,  in  his  discharge  of  the  duties  of  a  cor- 
oner, had  jurisdiction  of  the  matter  under  investigation. ^ 

^Because  the  indictment  in  this  case  does  not  allege  or  show  that  the 
oath  assigned  as  peijury  was  administered  by  competent  authority,  or 
by  any  officer  authorized  by  the  laws  of  this  State,  the  judgment  of  the 
court  below  must  not  only  be  reversed,  but,  because  said  indictment  is 
fatally  defective,  the  case  is  also  dismissed. 

Reversed  and  dismissed. 


PERJURY  —  OFFICER  ADMINISTERING  OATH  MUST  HAVE  AUTHORITY. 

BiGGERSTAFP  V.  COMMONWEALTH. 

[11  Bush,  169.] 
In  the  Court  of  Appeals  of  Kentucky. 

One  who  Swears  Falsely  as  to  hia  ace  before  an  election  officer,  is  not  gnllty  of  perjury 
il  the  officer  himself  had  not  been  sworn  as  required  by  law. 

LiNDSAT,  J.  This  prosecation  was  based  upon  the  f  ourteentn  section  of 
the  twelfth  article  of  chapter  32  of  the  Revised  Statutes  which  are  in 
these  words :   ^'Any  person  who  shall  make  any  willfully  false  statement 

1  3  Whart.  Cr.  L.  (6th  ed.),  sees.  2244, 224&  3  State  v.  Peters,  42  Tex.  7 ;  State  v.  Mar- 

s  State  17.  Powell,  28  Tex.  627.  shall,  47  Me.  378 ;  State  v.  Stillman,  7  Cold. 

841. 
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under  an  oath  duly  administered  at  an  election  shall  be  deemed  guilty  of 
perjury,  and  incur  the  penalty  for  that  crime. ' '  The  indictment  charges 
that  the  accused,  on  the  23d  day  of  December,  1872,  in  the  county  of 
Madison,  falsely  and  corruptly  swore  that  he  was  twenty-one  years  of 
age,  when,  in  point  of  fact,  he  was  not  that  old,  and  knew  at  the  time 
he  was  not ;  and  that  he  so  swore  in  order  to  procure  the  right  to  vote ; 
and  that  by  means  of  said  oath  h» succeeded  in  being  allowed  to  vote  in 
an  election  then  being  held  for  sheriff  of  said  county.  It  is  further 
charged  that  said  oath  was  ^^  duly  administered  by  the  officer  and  judge 
of  said  election/'  Appellant  demurred  to  the  indictment,  but  his  de- 
murrer was  overruled.  He  was  then  tried  and  convicted,  and  sent  to 
one  year's  confinement  in  the  State  penitentiary.  To  reverse  the  judg- 
ment of  the  Circuit  Coui*t  he  prosecutes  this  appeal.  It  was  proved  on 
the  trial,  by  D.  B.  Willis,  that  he  acted  as  one  of  the  judges  of  the 
election,  and  that  he  administered  the  oath  which  appellant  is  charged 
to  have  falsely  and  corruptly  taken.  He  proves,  further,  that  he  (Wil- 
lis) did  not  take  the  oath  prescribed  by  law  for  judges  of  election,  and 
that  he  was  acting,  at  the  time  appellant  was  sworn,  as  a  judge  of  the 
election,  without  having  taken  such  an  oath.  Upon  this  evidence  the 
accused  asked  the  court  to  give  the  following  instruction :  ''  If  the  jury 
believe,  from  the  evidence,  that  the  defendant  was  sworn  by  D.  B. 
Willis  onl}''  as  a  judge  of  the  election,  and  that  Willis,  as  such  judge, 
had  never  been  sworn  to  perform  his  duties,  then  they  should  find  the 
defendant  not  guilty." 

It  appears  that  Willis  was,  at  the  time,  a  justice  of  the  peace ;  but  as 
section  7  of  article  3,  chapter  32  of  the  Revised  Statutes  provides  that 
oaths,  which  persons  offering  to  vote  at  elections  held  under  the  pro- 
visions of  that  chpter  may  be  required  to  take,  shall  be  administered  by 
one  of  the  judges  or  by  the  clerk  of  election,  he  had  no  power  or  au- 
thority, as  justice  of  the  peace,  to  administer  the  oath  to  the  accused ; 
and  the  necessary  and  legal  presumption  is,  in  administering  said  oath, 
he  acted  in  the  capacity  of  judge  of  election. 

Section  4  of  the  chapter  and  article  in  questionpro\ddesthat '^  each 
judge  and  clerk  of  an  election  shall,  before  entering  on  the  duties  of  his 
office,  take  the  oath  prescribed  by  the  Constitution  before  some  justice 
of  the  peace  or  it  may  be  administered  by  the  sheriff." 

If  Willis  assumed  to  act,  without  taking  the  oath,  he  was,  at  most, 
but  an  officer  de  facto.  To  what  extent  his  acts  would  be  upheld,  in 
order  to  protect  and  preserve  the  rights  of  legal  voters,  voting  at  the 
elections,  in  controversies  between  rival  candidates  for  office,  we 
will  not  undertake  in  this  case  to  determine.  The  question  here  is, 
whether  Willis  was  authorized  by  law  to  administer  the  oath  to  the  ac- 
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cased.     If  he  was  not  so  authorized,  it  would  seem  to  follow  that  the 
judgment  of  the  Circuit  Court  can  not  be  sustained. 

No  oath  taken  before  ^  *■  those  who  take  upon  them  to  administer  oaths 
of  a  public  nature  without  legal  authority  •  *  •  can  ever  amount 
to  perjury  in  the  eye  of  the  law,  for  they  are  of  no  manner  of 
force."  ^ 

Where  oaths  are  administered  in  a  regularly  organized  court,  and  it 
appears,  prima  fdcie,  that  the  judge,  magistrate  or  officer  before  whom 
the  oath  was  taken  was  de  facto  in  the  ordinary  exercise  of  his  office, 
the  burden  is  devolved  upon  the  prisoner  of  showing  the  want  of  proper 
legal  authority.  But  this  rule  is  applicable  only  to  public  functionaries ; 
and  where  the  authority  to  administer  the  oath  was  derived  from  a  spec- 
ial commission,  or  where  it  is  delegated  to  be  exercised  only  under 
particular  circumstances,  the  commission,  in  the  one  case,  or  the  exist- 
ence of  the  essential  circumstances  in  the  other,  must  be  distinctly 
proved.^ 

At  the  common  law  the  authority  of  the  officer  administering  the  oath 
was  always  open  to  inquiry.  The  existence  of  that  rule  was  recognized 
and  continued  in  force  by  the  Revised  Statutes,  ^  which  provided  ^'  that 
if  any  person,  in  any  matter  which  is  or  may  be  judicially  pending,  or 
any  subject  in  which  he  can  be  legally  sworn,  or  in  which  he  is  required 
to  be  sworn,  when  sworn  by  a  person  authorized  by  law  to  administer 
an  oath,  shall  willfully  and  knowingly  swear,  depose,  or  give  in  evi- 
dence that  which  is  untrue  and  false,  he  shall  be  confined  in  the  peni* 
tentiary,"  etc. 

An  essential  and  prerequisite  to  the  establishment  of  the  guilt  of  the 
accused  is,  that  the  oath  shall  have  been  administered  '^  by  a  person 
authorized  by  law  to  administer  an  oath."  If  Willis  did  not  take  the 
prescribed  oath  of  office,  he  was  not  authorized  by  law  to  act  as  a  judge 
of  the  election,  and  could  not  therefore  have  been  authorized  to  admin- 
ister such  oaths  as  the  laws  make  it  the  duty  of  the  judges  and  clerks  of 
election  to  administer. 

The  rule  founded  upon  public  policy,  which  requires  the  acts  of  d9 
facto  officers  to  be  treated  for  many  purposes  as  valid  and  binding,  does 
not  apply  when  an  oath  administered  by  such  an  officer  is  made  the 
foundation  of  a  prosecution  for  perjury. 

From  these  conclusions  it  follows  that  the  instructions  under  consid- 
eration should  have  been  given.  As  we  have  no  power  to  reverse  for 
an  error  of  the  Circuit  Court,  in  overruling  a  demurrer  to  an  indictment, 
we  will  not  inquire  as  to  the  sufficiency  of  the  indictment  in  this  case. 

1  Rose.  Cr.  £t.,  sec  674;  2  Buss.  521;  1  8  Seo,  2,  Art  8,  oh.  on<*Orimes  and  Pan- 

Hawk.  P.  C,  ch.  69,  sec.  4 ;  3  Camp.  432.  ishmenta." 

s  3  GreenL  on  Ey.,  sec.  190. 
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Nor  do  we  deem  it  necessary  to  advert  to  other  supposed  errors  to 
which  our  attention  was  called  in  the  argument. 

For  the  error  in  refusing  to  give  the  instructions  heretofore  set  out  in 
full,  the  judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


PERJURY— MATERIALITY  OF  EVIDENCE  ESSENTIAL. 

State  v.  Hattaway. 

[2  N.  &  McC.  118;  10  Am.  Dec.  680.] 
In  the  Constitutional  Court  of  SoiUh  Carolina,  May,  1818. 

1.  PexJury-'Uatorlallty  of  Tefltlmony.— To  constitute  perjury,  the  matters  sworn  to 

must  be  material  to  the  issue ;  and  although  the  particular  fact  as  to  which  the  witness 
is  alleged  to  have  sworn  falsely  need  not  be  material  per  ae,  it  must  have  a  direct  and 
immediate  connection  with  some  material  fact,  so  as  to  give  weight  to  the  testimony. 

2.  Where  a  Witzieflfl  Swore  to  a  particular  fact  which  was  material  and  that  he  was 

present  when  it  occurred  and  afterwards  when  asked  where  he  lived  at  the  time,  tes- 
tified that  he  lived  near  the  parties,  which  was  proved  to  be  false,  it  was  held  that  this 
was  too  remote  from  the  issue  to  constitute  perjury. 

Indictment  for  perjury.  The  facts  were:  One  Shackleford  having 
been  indicted  for  stealing  a  cow  and  afterwards  discharged,  brought 
an  action  against  the  prosecutor  for  malicious  prosecution.  In  this 
action  Hattaway  was  called  as  a  witness,  and  testified  that  Shackleford 
purchased  the  cow  in  question  from  one  Carter  and  that  he  was  present 
at  the  time.  Being  asked  where  he  lived  at  the  time  he  said,  '^  near  Car- 
ter's, perhaps  within  a  hundred  yards,"  whereas  it  was  proved  that  he 
did  not  live  in  the  State.  The  perjury  assigned  was  his  false  testimony 
as  to  where  he  lived.  Nott,  J.,  instructed  the  jury  that  the  testimony 
was  not  material  so  as  to  constitute  perjury,  but  the  jury  thought  other- 
wise and  found  the  defendant  guilty.  The  prisoner  then  moved  to  set 
aside  the  verdict  as  contrary  to  law. 

R,  A.  Tayloi\  for  the  motion. 

Evans,  contra. 

By  the  Court,  Nott,  J.  It  seems  to  be  agreed  by  all  the  writers  on 
criminal  law,  that  one  ingredient  in  the  crime  of  perjury  is  that  the 
oath  relates  to  some  material  matter  to  the  question  in  issue.  ^  There  can 
be  no  doubt  but  that  an  extra-judicial  oath  or  one  relating  to  a  matter 
utterly  immaterial,  or  even  an  impious  oath,  taken  in  idle  conversation, 

1  Bla.  Com.  437, 138;  R.  v.  AyleU,  1 L.  B.  69. 


STATE   V.  HATTAWAY.  375 

may  be  as  ofiensive  in  th^eye  of  Heaven  as  the  most  solemn  oath  taken 
in  a  court  of  justice.  But  there  are  many  offenses  against  morality 
and  religion  which  are  not  cognizable  in  courts  of  justice.  For  such 
offense  a  man  is  answerable  only  to  his  God,  and  not  to  the  laws  of 
his  countiy.  And  our  duty  is  to  determine  what  the  law  considers  a 
public  offense,  and  not  to  declare  what  ought  to  be  so  considered. 

There  is  no  offense  the  general  character  of  which  is  better  under- 
stood than  that  of  perjury ;  and  no  point  better  settled  perhaps  than 
that  the  oath  must  relate  to  some  fact  material  to  the  issue.  When  I 
say  it  must  relate  to  some  fact  material  to  the  issue,  I  do  not  mean  that 
the  particular  fact  sworn  to  must  be  immediately  material  to  the  issue, 
but  it  must  have  such  a  direct  and  immediate  connection  with  a  material 
fact  as  to  give  weight  to  the  testimony  to  that  point.  As  where  it  be- 
came material  to  identify  a  flock  of  sheep,  and  witness  was  asked  how 
he  knew  the  sheep  in  question  to  belong  to  a  particular  indi- 
vidual, he  said  because  they  were  in  his  mark.  Now,  although  they 
were  not  in  his  mpk,  and  although  the  mark  was  immaterial,  yet  as 
that  was  the  medium  through  which  the  witness  arrived  at  his  knowledge 
of  the  important  question,  it  had  a  direct  tendency  to  strengthen  his 
testimony,  and  was  therefore  material.  So  in  the  present  case,  if  the 
defendant's  situation  had  given  him  a  better  opportunity  of  becoming 
acquainted  with  the  material  point  in  the  case,  testimony  to  that  fact 
might  have  been  considered  material.  Thus,  if  the  question  had  been 
whether  Carter  had  made  a  good  crop  that  year  or  whether  his  over- 
seer had  done  his  duty,  his  testimony  to  those  points  might  have  been 
strengthened  by  the  fact  of  having  lived  near  him ;  because  it  furnished 
him  with  the  means  of  knowing  with  more  certainty  the  truth  of  these 
facts. 

But  it  is  not  so  with  the  case  now  under  consideration.  The  material 
fact  was  whether  Carter  actually  sold  the  cow  to  Shacklef ord.  If  the 
defendant  lived  a  hundred  miles  off  and  was  present  at  the  sale  he  was 
a  competent  witness  to  prove  it.  If  he  lived  within  fifty  yards  and  was 
not  present,  he  could  know  nothing  of  the  matter.  It  was  not  a  fact 
of  such  a  nature  as  to  be  better  known  to  him,  in  consequence  of  the 
contiguity  of  residence.  It  may  sometimes  be  difficult  to  determine 
how  far  the  evidence  of  a  particular  fact  may  go  to  strengthen  the  tes- 
timony of  a  witness,  to  a  more  material  point  in  a  case ;  and  perhaps  no 
precise  and  definite  rule  can  be  laid  down  on  the  subject.  In  all  cases, 
therefore,  so  highly  penal,  when  the  question  is  of  a  doubtful  charac- 
ter; I  should  incline  to  favor  the  side  of  the  accused.  In  the  case  now 
under  consideration  I  can  not  conceive  that  the  testimony  was  either  di- 
rectly or  indirectly  material  to  the  issue.  I  am  of  opinion,  therefore, 
that  a  new  trial  ought  to  be  granted. 


_._j 
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There  were  several  other  grounds  taken  in^the  case,  which  it  is  on- 
necessaiy  to  consider. 
CoLGOCK,  Johnson,  Richabdson  and  Gantt,  JJ.,  concurred. 


PEBJUBY  —  STATEMENT  MUST  BE  MATEBIAL. 

Hembbeb  V.  State. 

[52  Ga.  242.] 
In  the  Supreme  Court  of  Georgia. 

Peijnry — Statemeint  Kuat  be  Haterial.  —Where,  In  an  indictment  for  perjury,  it  wae 
alleged  that  the  defendant,  daring  a  jadioial  proceeding,  eUs.,  had  falsely  sworn  to  cer- 
tain statements,  and  then  immediately  followed  an  allegation  that  certain  of  such  state- 
ments were  nntme,  and  there  was  no  allegation  that  the  statements,  thus  alone  denied 
to  be  true,  had  been  material  to  the  issue  on  trial,  nor  did  they  of  themselves  appear  to 
have  been  material:  held,  that  the  indictment  was  demurrable,  and  should  have  been 
quashed. 

George  Hembree,  was  placed  on  trial  for  the  offense  of  perjury,  upon 
the  following  indictment :  — 

**  Geoboia — Milton  County. 

''The  grand  jurors,  selected,  chosen  and  sworn  for  the  county  of 
Milton,  to  wit:  — 

''  In  the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and  ac- 
cuse George  Hembree,  of  the  county  and  State  aforesaid,  with  the 
oilense  of  perjury.  For  that  the  said  George  Hembree,  in  said 
county,  on  the  23d  day  of  August,  1871,  wickedly  and  maliciously  in- 
tending to  aggrieve  one  Martha  Goen,  and  put  her,  the  said  Martha 
Goen,  to  great  expense,  and  to  bring  upon  her,  the  said  Martha  Goen, 
great  disgrace,  and  also  to  cause  her,  the  said  Martha  Gx)en,  to  suffer 
the  penalty  of  the  law  consequent  upon  a  conviction  of  the  offense  of 
living  with  one  William  Martin,  a  male  person  of  color,  in  a  state  of 
fornication,  a  bill  of  indictment  for  which  offense  being  then  and  there 
submitted  to  the  grand  jury  of  said  county,  said  superior  court  being 
then  and  there  in  session,  charging  said  Martha  Groen  and  William  Mar- 
tin with  living  together  in  a  state  of  fornication,  said  Martha  Goen 
being  then  and  there  a  white  female ;  the  said  Greorge  Hembree,  on  the 
day  and  year  aforesaid,  in  the  county  aforesaid,  and  in  proper  person 
before  said  grand  jury,  one  Martin  J.  Seall,  then  and  there  being  fore- 
man of  said  grand  jury,  and  in  due  form  of  law,  was  sworn  and  took  his 
corporal  oath  upon  the  Bible  concerning  the  truth  of  the  testimony  he 
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should  then  and  there  give  said  grand  jury,  as  to  the  truth  of  the  charge 
in  said  bill  of  indictment  then  and  there  contained,  said  foreman  of  said 
grand  jury  then  and  there  being  legal  and  competent  authority  to  ad* 
minister  said  oath  to  the  said  George  Hembree  for  said  purposes.  The 
said  George  Hembree  being  then  and  there  so  sworn,  as  aforesaid,  then 
and  there  upon  his  oath  aforesaid,  before  the  said  grand  jury  (said 
grand  jury  then  and  there  having  competent  authority  to  administer 
said  oath  and  to  hear  said  evidence  in  that  behalf),  willfully,  know- 
ingly, absolutely,  falsely,  in  his  testimony,  did  then  and  there  swear, 
among  other  things,  in  substance  and  to  the  effect  following,  to  wit : 
*  I  went  to  Mrs.  Martin's  to  get  some  soap ;  as  I  went,  I  saw  James 
Martin  in  the  field  plowing ;  I  went  to  him ;  as  I  went  I  saw  Mrs.  Goen 
going  a  round-about  way  towards  Bill  Martin.  I  thought  something 
was  going  to  happen,  and  I  got  up  on  the  fence,  and  saw  them  meet  in 
the  plum  orchard.  Mrs.  Goen  lay  down  and  pulled  up  her  clothe»; 
BiU  then  got  on  her.  I  then  left  the  fence  and  went  to  the  house ;  Mrs. 
Goen  then  came  to  the  house ;  I  know  it  was  her  I  saw.'  Whereas,  in 
truth  and  in  fact,  the  said  Martha  Goen  did  not  then  and  there  go  to 
said  plum  orchard,  nor  meet  one  BiU  Martin,  as  aforesaid,  and  so  the 
jurors,  upon  their  oaths  aforesaid,  do  say  that  the  said  George  Hembree, 
on  said  28d  day  of  August,  1871,  in  the  county  aforesaid  (the  said 
grand  jury  then  and  there  having  such  competent  authority  to  adminis- 
ter said  oath  as  aforesaid),  by  his  own  act  and  consent,  and  after  his 
own  wicked  and  corrupt  mind,  in  manner  and  form  aforesaid,  willfully, 
knowingly,  absolutely  and  falsely,  did  commit  the  olfense  of  perjury, 
contrary,"  etc. 

The  defendant  demurred  to  the  indictment.  The  demurrer  was 
overruled  and  the  defendant  excepted. 

MoCat,  J.  It  is  the  settled  rule  that  the  indictment  in  a  charge  of 
perjury  must  show  that  the  thing  falsely  sworn  to  was  material  to  the 
issue  on  trial. ^  Under  our  statute,  perhaps,  it  is  sufficient  if  this  appear 
from  the  words  themselves,  as  set  out,  though  there  be  no  allegation 
that  they  were  material.^  In  this  case  were  the  whole  of  the  words 
negatived ;  were  it  charged  that  all  the  words  spoken  were  untrue,  the 
words  might  be  taken  to  be  material,  on  their  face,  to  the  issue  as  de- 
scribed in  the  bill  of  indictment,  for  though  they  assert  only  one  act, 
they  would  be  material,  with  other  acts,  to  make  out  the  charge  of  living 
m  fornication. 

Bnt,  singularly  enough,  the  indictment  does  not  negative  the  princi- 
pal statement,  and  by  selecting  the  others  and  negativing  them,  the  in- 
ference is  open  that  the  principal  statement  is  true.     It  may  have  been 

1  3  Greenl.  £▼.  188.  >  Oode.  sees.  4628, 4829. 
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material  to  show  that  the  woman  charged  did  go  to  that  particular  field 
that  day,  and  meet  the  man  she  is  charged  to  have  been  living  with  in 
a  state  of  fornication,  but  it  is  not  apparent,  by  the  words  themselves, 
that  they  were  material.  Whilst  we  are  no  friends  of  technical  rules, 
there  are  yet  limits,  especially  in  criminal  cases,  beyond  which  it  is  not 
safe  to  go,  and  we  think  it  must  always  be  alleged  that  the  words  sworn 
were  material,  or  they  must  in  the  nature  of  them,  show  their  own  ma- 
teriality. That  is  one  of  the  statutory  ingredients  of  the  crime,  and  it 
can  no  more  be  dispensed  with  than  the  allegation  that  the  words  were 

false. 

Judgment  reversed. 


PERJURY— SENDING  FALSE   AFFIDAVIT  TO   PENSION  OFFICE  — MA- 
TERIALITY. 

United  States  v,  Corbin. 

[11  Fed.  Rep.  288.] 
In  the  United  States  Circuit  Court,  New  Hampshire,  1882, 

An  Indlotment  for  flondinff  a  False  and  fraudnlent  affidavit  to  the  pension  qjflioe  rnoBt 
show  that  the  false  facts  whioh  it  contained  were  material. 

Clark,  D.  J.  The  respondent  was  indicted  under  the  statute  of 
March  3,  1823,^  for  sending  a  false  writing  and  affidavit  to  the  pension 
office.  He  was  found  guilty  by  the  jury,  and  now  moves  for  a  new 
trial  for  various  rulings  of  the  court ;  and  for  arrest  of  judgment  for 
certain  faults  and  defects  in  the  indictment. 

Before  examining  carefully  the  reasons  for  a  new  trial,  the  court  has 
turned  its  attention  to  the  motion  in  arrest  of  judgment ;  because,  if  the 
indictment  be  so  deficient  or  insufficient  that  no  judgment  ought  to  be 
rendered  upon  it,  a  new  trial  would  be  of  no  avail  to  the  government. 
And  so,  if  it  be  found  that  all  the  rulings  of  the  court  upon  the  trial 
were  right,  and  there  was  no  occasion  for  a  new  trial,  and  yet  the  in- 
dictment was  fatally  faulty,  the  judgment  would  have  to  be  arrested. 
Is,  then,  this  indictment  sufficient  in  its  allegations,  and  are  they  well 
and  correctly  stated?  The  respondent  says  it  is  not  sufficient,  nor  is 
the  pleading  good:  (1)  Because  it  is  double,  containing  or  including 
two  distinct  offenses  in  one  count,  to  wit,  that  he  (the  respondent) 
transmitted  to  the  pension  office  a  certain  writing  and  affidavit  —  two 
distinct  documents;  (2)  that  it  (the  indictment)  does  not   definitely 

• 
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and  specifically  allege  or  assign  the  particular  statements  in  the  writing 
and  affidavit  believed  to  be  false,  and  traverse  the  same,  or  alleged  that 
they  were  false ;  and  (3)  that  it  charges  no  act  which  is  a  crime  or  mis- 
demeanor by  the  laws  of  the  United  States ;  (4)  the  act  of  March  3, 
1823,^  provides  ^'  that  if  any  person  or  persons  shall  falsely  make,  alter, 
forge,  or  counterfeit,"  or  shall  transmit  to  or  present  at,  or  cause  or 
procure  to  be  transmitted  to  or  presented  at,  any  office  or  officer  of  the 
g})vemment  of  the  United  States,  any  deed,  power  of  attorney,  order, 
certificate,  receipt  or  other  writing,  in  support  of  or  in  relation  to  any 
account  or  claim,  with  intent  to  defraud  the  United  States,  knowing  the 
same  to  be  false,  altered,  forged  or  counterfeited,  every  such  person 
shall  be  deemed  and  adjudged  guilty  of  felony. 

The  indictment,  after  reciting  that  one  Shedd  had  a  claim  against  the 
United  States,  and  that  the  respondent  was  intending  and  contriving  to 
defraud  the  United  States,  and  to  induce  them  to  pay  the  claim  of 
Shedd,  alleges  that  the  respondent  '^  did  transmit,  and  cause  and  pro- 
cure to  be  transmitted,  to  the  office  of  the  commissioner  of  pensions,'* 
to  wit,  to  the  office  of  the  commissioner  of  pensions  of  the  United 
States,  a  certain  writing  and  affidavit  purporting  to  be  made,  subscribed 
and  sworn  to  by  one  Adolphus  Hall,  and  by  one  Jacob  Litchfield,  both 
of  Grantham,  in  said  district,  in  which  writing  and  affidavit  it  was 
alleged  and  declared  as  follows.  It  then  sets  out  the  affidavit  in  hcec 
verba.  Then  it  proceeds:  ''The  said  Austin  Corbin  then  and  there, 
well  knowing  the  said  writing  and  affidavit  to  be  false  and  untrue,  and 
then  and  there  weU  knowing  the  statements  contained  in  said  writing 
and  affidavit  to  be  untrue  and  false,  then  and  there  did  willingly  trans- 
mit to,  and  did  cause  and  procure  to  be  transmitted  to,  the  office  of  the 
said  commissioner  of  pensions  the  said  false  writing  and  affidavit," 
etc.  Grounding  himself  upon  this  expression  of  ''  writing  and  affida- 
vit," the  respondent  supports  his  first  objection  because  he  says  the 
pleading  is  double ;  that  he  is  accused  of  two  crimes  in  the  same 
count  —  that  of  sending  a  false  writing,  and  of  sending  a  false  affidavit 
to  the  pension  office.  If  this  were  so,  we  are  inclined  to  the  opinion 
that  the  objection  would  be  of  more  serious  import.  Two  crimes  can 
not  be  charged  in  the  same  count,  and  judgment  will  be  arrested  for 
such  defective  pleading.'  But  we  are  of  the  opinion  such  is  not  the  case 
here. 

The  expression  ''writing  and  affidavit  "may  mean  two  documents, 
or  it  may  mean  one  —  a  writing  called  or  known  as  an  affidavit.  Stand- 
ing alone  it  might  be  ambiguous ;  but  where  the  writing  and  affidavit  is 

1  3  stats.,  p.  771,  sec.  1.  >  State  v.  Nelson,  8  N.  H.  168;  Morse  v. 
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recited  in  the  indictment  it  is  shown  clearly  to  be  but  one  instroment, 
an  afOidavit, —  a  writing  called  an  affidavit.  This  objection,  therefore, 
must  be  overruled.  If  the  sense  of  a  word  be  ambignous,  it  shall  be 
construed  according  to  the  context.^  The  next  objection,  that  the  in- 
dictment does  not  specify  the  particular  statements  in  the  affidavit 
relied  upon  as  false,  is  of  a  more  serious  character.  The  same  objec- 
tion in  substance  was  taken  at  the  trial,  but  was  overruled  upon  the 
authority  of  the  case  of  United  States  v.  Stoats.^ 

The  offense  in  that  case  was  the  same  as  in  this ;  the  indictment  was 
substantially  the  same  in  its  allegations,  and  upon  the  same  clause  of 
the  same  statute.  There  was  in  that  case  no  particular  assignment  of 
the  falsity  of  the  writing  or  affidavit,  but  a  general  allegation  that  the 
respondent  knew  that  it  was  ^^  false  and  untrue,"  and  the  court  held 
that  the  acts  charged  constituted  an  oilense  within  the  provisions  of  the 
statute  and  overruled  the  particular  objections  there  taken.  A  more 
careful  examination  of  that  case,  however,  and  other  authorities, 
together  with  a  consideration  of  the  principles  and  rules  regulating 
criminal  proceedings,  has  satisfied  us  that  the  objection  is  a  fatal  one, 
and  that  the  judgment  in  this  case  must  be  arrested.  Though  in  the 
case  of  United  States  v.  Stoats  the  indictment  was  the  same  as  here, 
the  point  made  here  was  not  made  there,  nor  does  the  attention  of  the 
court  appear  to  have  been  called  to  it.  Two  considerations  arose 
there:  (1)  Whether  the  indictment  should  not  have  described  the 
offense  to  have  been  committed  ^'feloniously;  "  and  (2)  whether  the 
acts  charged  constituted  the  offense  described  in  the  statute ;  that  is, 
whether  the  sending  a  writing  false  in  its  statements  constituted  the 
offense,  or  a  writing  false  in  its  execution  —  not  a  genuine  paper.  The 
court  held  that  the  offense  need  not  be  described  as  committed  felo- 
niously, and  that  sending  a  paper  containing  false  statements,  though 
genuine  in  its  execution,  constituted  the  offense,  but  nothing  further. 
No  question  was  there  made,  like  the  oiie  in  this  case,  whether,  in 
describing  the  offense,  the  indictment  should  not  have  been  framed 
with  more  particularity,  and  have  shown  more  definitely  in  what  the 
falsity  of  the  writing  consisted. 

It  is  a  well-established  rule  in  criminal  proceedings  that  every  indict- 
ment must  charge  the  crime  with  such  certainty  and  precision  that  it 
may  be  understood,  charging  all  the  requisites  that  constitute  the 
offense,  and  that  every  averment  be  so  stated  that  the  party  accused 
may  know  the  general  nature  of  the  crime  of  which  he  is  accused.^ 
Thus,  in  an  indictment  for  obtaining  money  by  false  pretenses,  it  was 

1  Arch.,  41,  and  aathorities  oited  8  1  Chit.Cr.  L.  172;  Arohb.  Or.  PL  A  Et. 
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held  necessary  to  specify  the  false  pretenses.^  So,  in  an  indictment 
for  extortion,  the  indictment  must  show  what  fee  was  due,  and  what 
was  taken.  ^  An  indictment  for  stopping  the  highway  must  specify 
what  part  was  stopped.'  So  an  indictment  which  may  apply  to  either 
of  two  different  offenses,  and  does  not  specify  which  is  bad.^  Where 
the  statute  made  it  felony  maliciously  to  kill  cattle,  it  was  held  the 
particular  kind  of  cattle  must  be  specified.^  Applying  thQ  rule  as  to 
certainty  thus  laid  down  by  Chitty  and  Archbold,  and  illustrated  by 
these  decisions,  the  defects  of  this  indictment  become  very  apparent. 

The  indictment  alleges  the  sending  of  a  false  writing  and  aflldavit  to 
the  pension  office.  Now  an  affidavit  may  be  false  in  its  making,  it  may 
be  forged,  or  it  may  be  false  in  its  statements.  This  indictment  alleges 
that  the  affidavit  was  false  and  untrue,  and  that  the  statements  in  it  were 
untrue  and  false,  —  an  allegation  broad  enough  to  include  a  false  and 
forged  instrument,  and  one  false  in  its  statements  but  genuine  in  its  exe- 
cution, without  specifying  which.  It  may  apply  to  either  of  the  two 
offenses,  or  both,  but  does  not  specify  which,  and  therefore  falls  within 
the  case  of  Eex  v.  Marshall,^  Again:  "The  special  matter  of  the 
whole  fact  ought  to  be  set  forth  with  such  certainty  that  it  may  judi- 
cially appear  to  the  court  that  the  offense  has  been  committed,"  '^  and 
if  any  fact  or  circumstance  which  is  a  necessary  ingredient  of  the 
offense  be  omitted  in  the  indictment,  such  omission  vitiates  the  indict- 
ment. Thus  in  an  indictment  against  a  person  for  not  serving  in  the 
office  of  constable,  the  mode  of  election  must  be  set  out  to  show  that  he 
was  legally  elected.®  So  in  prosecutions  for  perjury,  the  indictment 
must  allege  not  only  the  taking  of  the  oath,  but  in  what  proceeding 
and  before  what  court,  and  that  the  oath  was  material.  It  must  also 
set  out  particularly  that  part  of  the  oath  relied  upon  as  false,  with  par- 
ticular averments  of  its  falsity.^  The  statute  in  this  case  makes  it  an 
offense  to  send  a  false  affidavit  to  any  office  or  officer  of  the  United 
States  knowingly  and  with  intention  to  defraud.  In  the  case  of  United 
States  V.  Staats^^^  the  court  held  that  an  affidavit  or  writing  false  in  its 
statements,  in  contradistinction  from  falsity  in  execution,  was  within 
the  description  of  the  offense  in  the  statute. 

The  affidavit  set  out  in  the  indictment  in  this  case  contains  numerous 
allegations.  Some  are  material,  some  are  not.  Probably  no  one  would 
contend  that  if  the  affidavit  or  writing  were  false  only  in  some  imma- 
terial statements,  the  crime  had  been  committed ;  yet  there  is  no  alle- 
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gation  that  the  false  statements  were  material,  and  no  such  particular 
specification  or  description  of  the  false  statements  as  will  enable  the 
court  to  say  that  they  were  material.  It  is  quite  true  that  the  court 
instructed  the  jury  that  they  must  find,  the  afiSdavit  false  in  some  mate- 
rial matter  or  allegation,  but  taking  the  indictment  and  the  verdict  of 
guilty,  no  one  can  say  whether  the  jury  found  the  afiSdavit  false  in  a 
material  or  immaterial  part.  And  if  it  be  sound  law  that  the  afiidant 
must  have  been  false  in  some  material  allegation  to  warrant  conviction, 
then  it  follows  there  are  not  sufficiently  specific  allegations  in  the  indict- 
ment to  sustain  the  verdict  and  warrant  a  judgment  upon  it.  The 
indictment  should  have  alleged  the  material  false  statement. 

It  is  contended  in  the  brief  of  the  prosecuting  officer  that  this  is  an 
offense,  made  such  by  special  statute,  and  is  set  out  in  the  language  of 
the  statute,  and  is,  therefore,  sufficient.  But  neither  of  these  proposi- 
tions can,  as  we  think,  be  successfully  maintained.  Archbold  ^  says  : 
^^  As  to  indictments  for  offenses  created  by  statute,  the  statute  contains 
a  definition  of  the  offenses,  and  the  offense  consists  of  the  commission 
or  omission  of  certain  acts  under  certain  circumstances,  and  in  some 
cases  with  a  particular  intent.  An  indictment,  therefore,  for  an  offense 
against  the  statute  must  with  certainty  and  precision  charge  the  defend- 
ant to  have  committed  or  omitted  the  acts  under  the  circumstances  and 
with  the  intent  mentioned  in  the  statute ;  and  if  one  of  these  ingredients 
in  the  offense  be  omitted,  the  defendant  may  demur,  move  in  arrest  of 
judgment,  or  bring  writ  of  errorr  The  defect  will  not  be  aided  by  the 
verdict.  "^  The  statute  of  7  Greorge  IV.  ,3  provides  that  if  the  indictment 
describe  the  offense  in  the  words  of  the  statutes,  after  verdict,  it  will 
be  sufficient  in  all  offenses  created  or  subjected  to  any  greater  degree 
of  punishment  by  any  statute ;  but  we  have  no  such  statute.  Salkeld 
says:^  "Neither  doth  it  seem  to  be  always  sufficient  to  pursue  the 
very  words  of  the  statute,  unless  by  so  doing  you  fully,  directly  and 
expressly  allege  the  fact  in  the  doing  or  not  doing  thereof  the  offense 
consists,  without  any,  the  least  uncertainty." 

We  are  of  opinion  that  all  the  ingredients  of  this  offense  are  not  set 
out  with  sufficient  particularity,  and  that  neither  the  court  nor  the 
respondent  could  know  from  the  indictment  whether  he  was  to  be  tried 
for  sending  an  affidavit  to  the  pension  office,  not  genuine  in  its  execu- 
tion, or  one  genuine  in  its  execution,  but  false  in  statement ;  nor,  if  so 
false  in  statement,  whether  in  a  material  or  immaterial  allegation ;  and 
that  the  judgment  should  be  arrested. 

Judgment  arrested.     Defendant  discharged. 

1  PI.  &  Ev.  46.  a  oh.  64,  sec.  21. 

s  He  cites  Lee  v.  Clarke,  2  East,  833,  and  *  PI.  Cr.,  bk.  2,  ch.  25,  sec.  111. 

other  cases. 
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PERJURY  — MATERIALITY  OP  TESTIMONY— INSTRUCTIONS. 

DoNOHOE  V.  State. 

[14  Tex.  CApp.)  638.] 
In  the  Court  of  Appeals  of  Texas,  1883. 

On  the  Trial  of  an  Indiotmant  which  aBBl^nied  perjury  upon  matter  not  alleged  to  be 
material,  as  well  as  upon  matter  alleged  material,  the  court  charged  the  jury  as  foUows : 
*'  If,  in  view  of  what  has  been  said  by  the  court  as  to  the  law,  and  from  all  the  eyidence 
before  them,  the  jury  believe  that  the  defendant,  in  San  Patricio  County,  did,  as  charged, 
deliberately  and  willfuUy  make  the  statement  set  out  in  the  indictment,  or  any  part 
thereof,  that  the  jury  believe  to  have  been  material  to  the  matter  before  the  grand  jury, 
and  if  such  statement  or  part  thereof  is  shown  (to)  have  been  false  when  it  was  made, 
and  if  the  jury  believe  the  defendant  knew  it  was  false  when  he  made  it  (if  he  did  so), 
and  if  they  further  believe  he  made  such  statement  before  the  regular  grand  jury  of  this 
county,  as  alleged,  and  under  proper  oath  duly  administered  to  him,  then  they  should 
And  him  guilty  as  charged,  and  in  addition,  assess  his  punishment  at,"  etc  Meld,  error, 
because  not  confined  to  such  false  statements  as  are  alleged  material,  and  therefore 
properly  assigned ;  and  because  it  authorized  the  jury  to  pass  upon  the  materiality  of 
the  alleged  false  testimony. 

Appeal  from  the  District  Court  of  San  Patricio.     Tried  below  before 
the  Hon.  D.  P.  Marr. 

The  charging  part  of  the  indictment  reads  as  follows :  — 
*  ♦  *  "that  William  Donohoe,  on  the  sixth  day  of  March,  A. 
D.  1882,  in  the  county  of  San  Patricio  and  State  of  Texas,  did  then 
and  there  commit  deliberate  and  willful  perjury,  in  this,  as  follows,  to 
wit:  that  while  the  grand  jury  of  the  county  aforesaid  were  in  session 
and  were  making  inquiry  of  offenses  against  the  penal  laws,  it  became 
and  was  then  and  there  a  material  question  whether  or  not  William 
O'Docherty  had  willfully  shot  two  certain  mules  in  said  county  on  or 
about  the  first  day  of  January,  A.  D.  1882,  and  upon  said  investigation 
before  the  grand  jury  aforesaid,  the  said  William  Donohoe  then  and 
there  appeared  as  a  witness  and  was  duly  sworn  by  Warren  Wallace, 
then  and  there  foreman  of  the  grand  jury  aforesaid,  and  the  said  Will- 
iam Donohoe,  being  so  sworn  as  aforesaid,  and  contriving  and  intend- 
ing to  pervert  the  due  course  of  law  and  justice,  upon  his  oath 
aforesaid,  did  deliberately,  willfully,  corruptly  and  maliciously  swear 
(among  other  things)  in  substance  and  to  the  effect  following,  that  is 
to  say,  that  William  O'Docherty  and  others  were  on  the  roadside  when 
two  certain  mules,  drawing  a  wagon  and  in  charge  of  a  driver,  came 
up  to  the  place  where  the  said  William  O'Docherty  and  others  were 
standing,  and  that  the  said  William  O'Docherty  was  shooting  off  his 
pistol  over  the  head  of  the  horse  of  Alex.  McGloin,  across  the  road, 
before  and  at  the  time  the  aforesaid  mules  and  wagon  came  up  and 
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passed  by  where  the  said  William  O'Docherty  and  others  were  stand- 
inp,  and  that  the  aforesaid  horse  of  Alex.  McGloin  was  on  the  same 
side  of  the  road  upon  which  the  said  William  O'Docherty  was  standing, 
and  that  he,  said  William  Donohoe,  knew  nothing  of  the  said  mules 
being  then  and  there  shot ;  which  said  statements  were  false,  as  the 
said  William  Donohoe  then  and  there  well  know,  whereas  in  truth  and 
in  fact,  the  said  Alex.  McGloin  and  the  horse  of  the  said  Alex.  McGloin 
were  not  near  to  the  said  William  O'Docherty  when  he  fired  at  the  said 
mules,  but  were  at  the  distance  of  fifteen  or  twenty  yards  from  the  said 
William  O'Docherty  at  the  time  said  O'Docherty  fired  at  said  mules ; 
and  whereas  in  truth  and  in  fact  the  said  William  O'Docherty  did  de- 
liberately fire  at  said  mules,  and  did  not  fire  at  said  mules  over  the  head  of 
the  horse  of  Alex.  McGloin,  and  whereas  in  truth  and  in  fact  the  horse 
of  Alex.  McGloin  was  not  on  the  same  side  of  the  road  upon  which  the 
said  William  O'Docherty  was  standing  at  the  time  said  O'Docherty 
shot  said  mules;  and  whereas  in  truth  and  in  fact  the  said  William 
Donohoe  was  then  and  there  present  and  did  know  that  the  said  William 
O'Docherty  did  then  and  there  deliberately  shoot  said  mules.  And  so 
the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the 
said  William  Donohoe,  on  the  sixth  day  of  March,  A.  D.  1882,  in  the 
county  and  State  aforesaid,  before  the  grand  jury  as  aforesaid,  by  his 
own  act  and  con^nt,  and  by  his  own  wicked  and  corrupt  mind,  in  man- 
ner and  form  aforesaid,  did  deliberately,  willfully,  falsely  and  corruptly 
commit  perjury ;  against,"  etc. 

The  trial  resulted  in  a  verdict  of  guilty,  and  a  term  of  five  years  in 
the  penitentiary  was  awarded  bs  penalty. 

John was  the  first  witness  introduced  for  the  State.  He  testi- 
fied that  he  was  a  member  of  the  regular  grand  jury  of  San  Patricio 
County,  at  the  March  term,  1882,  of  the  District  Court.  Warren  Wal- 
lace was  the  foreman  of  that  grand  jury.  The  defendant  was  regularly 
caUed  before  that  grand  jury  to  testify  as  a  witness  regarding  a  matter 
of  the  shooting  of  two  mules  by  William  O'Docherty,  which  was  then 
being  investigjited.  The  oath  prescribed  by  the  Code  of  Criminal  Pro- 
cedure was  administered  to  him.  Here  the  witness  was  shown  a  paper 
purporting  to  be  the  testimony  of  the  defendant  before  the  grand  jury, 
reduced  to  writing.  He  testified  that  the  testimony  of  the  defendant 
before  the  grand  jury  was  reduced  to  writing  at  the  time,  at  the  request 
of  the  grand  jury,  by  some  one  of  the  grand  jury,  he  believed  H.  D, 
Sullivan. 

On  his  cross-examination,  the  witness  stated  that  the  paper  did  not 
contain  everything  that  the  defendant  said  before  that  grand  jury,  but 
that  it  did  contain  the  substance.  The  defendant  testified  before  the 
grand  jury  on  March  6,  1882. 
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The  State  then  read  the  paper  in  evidence.  It  was  as  follows :  — 
''  Statement  of  William  Donooghoe.  About  the  first  of  January, 
1882, 1  was  in  company  with  Robert  Weir,  Alexander  McGloin,  L. 
O'Docherty.  Willie  O'Docherty  was  shooting  off  his  pistols  over  Alex- 
ander McGloin' s  horse's  head,  across  the  road,  before  and  at  the  time 
the  wagon  passed  by  where  we  were  standing.  The  horse  was  on  the 
same  side  of  the  road  that  Willie  O'Docherty  was  on,  and  I  knew  noth- 
ing about  the  mules  being  shot. 

"  WnJJAH  DONOUGHOB." 

Webb  Sullivan  testified,  for  the  State,  that  he  was  a  member  of  the 
grand  jury  before  which  the  defendant  testified  concerning  the  shooting 
of  the  mules.  Mark  Mahony  was  the  clerk  chosen  by  the  grand  jury, 
but  Mahony  being  absent,  the  witness  wrote  the  statement  in  evidence 
signed  '  *  William  Donoughoe. ' '  The  paper  exhibited  was  the  same,  and 
it  contained  a  substantial  statement  of  the  testimony  of  the  defendant 
before  the  grand  juiy.  After  the  body  of  the  paper  was  written,  the 
defendant  signed  it. 

Robert  Weir  testified,  for  the  State,  that  he  was  with  the  party  at  the 
time  the  mules  were  said  to  have  been  shot  by  Willie  O'Docherty,  about 
three-quarters  of  a  mile  from  San  Patricio.  The  party  consisted  of 
Willie  and  L.  O'Docherty,  the  witness  and  the  defendant.  They  were 
traveling  in  the  direction  of  San  Patricio,  and  had  been  drinking  freely. 
This  party  met  Alex,  and  Pat.  McGloin  on  the  road.  Alex.  McGloin 
had  been  drinking.  '*  Christmas  times  were  near  on  hand,  and  the 
whole  party  were  pretty  full,"  including  the  defendant,  who,  however, 
was  not  drunk.  Willie  O'Docherty  fired  his  pistol  over  Alex.  Mc  Gloin's 
horse's  neck  before  the  wagon  and  mules  came  up.  The  witneiv  and 
McGloin  were  standing  on  one  side  of  the  road,  on  horseback,  when  a 
wagon  drawn  by  two  mules  drove  up.  Willie  O'Docherty  and  the  ac- 
cused were  together  down  the  road  towards  town,  about  twenty  yards 
from  the  witness  and  Alex.  McGloin,  when  the  wagon  and  mules,  driven 
by  George  Milstead  drove  up.  The  witness  then  heard  two  more  shots 
fired,  and  the  mules  and  wagon  went  on.  At  this  time  the  witness  and 
Alexander  McGloin  were  on  the  opposite  side  of  the  road  from  the  defend- 
ant and  O'Docherty  and  Alex.  McGloin's  horse  was  not  on  the  same  side 
of  the  road  with  O'Docherty  and  the  defendant.  The  witness  did  not  see 
O'Docherty  shoot  the  mules.  He  saw  no  mules  shot  on  that  occasion, 
and  knew  nothing  about  the  shooting  of  any  mules,  except  by  hearsay. 
He  did  not  know  whether  or  not  the  defendant  saw  any  mules  shot. 

George  Milstead  testified,  for  the  State,  that  in  December,  1882,  he 

worked  for  Mr.  Sullivan.    During  that  month  he  was  sent  to  old  lady 

Sullivan's,  in  San  Patricio,  with  some  hogs,  in  a  wagon  drawn  by  two 

mules.     On  his  way  he  met  Alex,  and  Pat.  McGloin  and  Robert  Weir, 
2  Defences.  25 
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on  the  left  side  of  the  road,  and  saw  the  defendant  and  Willie  O'Doch- 
erty  on  the  right-hand  side  of  the  road,  about  fifteen  yards  from  the 
others.  O'Docherty  exclaimed:  ''You  man  with  the  black  mules, 
stop!  "  The  witness  did  not  stop,  and  O'Docherty  fired  and  shot  one 
mule  through  the  main  and  neck,  and  then  fired  again  and  shot  the 
other  mule  in  the  foot.  One  of  the  mules  staggered,  fell,  jumped  up, 
and  both  ran  down  the  road  with  the  wagon.  The  witness,  before  he 
reached  the  party,  saw  the  defendant  hand  Willie  O'Docherty  a  pistol. 
The  witness  knew  that  the  defendant  did  see  O'Docherty  shoot  the 
mules,  because  he  and  O'Docherty  were  yeiy  close  together  at  the  time, 
on  the  same  side  of  the  road,  and  within  two  yards  of  the  mules. 

The  questions  passed  upon  in  the  opinion  were  among  those  raised  by 
the  motion  for  new  trial. 

P.  0 '  Docherty,  for  the  appellant.  J.  H.  Burte,  Assistant  Attorney- 
Greneral,  for  the  State. 

Hurt,  J.  This  was  a  conviction  for  perjury.  It  was  objected  to  the 
indictment  that  the  perjury  is  not  properly  assigned. 

We  have  subjected  this  indictment  to  the  rules  laid  down  by  Mr. 
Bishop,  and  enunciated  in  Odbrielsky  y.  State^  and  find  that  it  is  not 
obnoxious  to  the  objection  urged  against  it  by  the  defendant.^ 

The  indictment  in  hand  charges  that  certain  testimony  given  before 
the  grand  jury  was  material ;  that  is,  the  substance  of  what  was  sworn 
to  by  defendant,  and  then  avers  that,  ''whereas,  in  truth  and  in  fact," 
stating  wherever  such  matter  was  false,  and  thus  assigning  perjury. 
The  matter  averred  to  be  material  is  charged  to  have  been  testified 
about,  or  in  regard  to,  by  defendant ;  his  testimony  is  set  forth  in  sub- 
stance, and  then  the  indictment  proceeds  to  negative  (not  by  simply 
saying  that  the  defendant  falsely  swore  to  such  matter,  but  in  the  proper 
form)  the  truth  of  the  facts  sworn  to  by  defendant,  by  averring  that 
"whereas  in  truth  and  in  fact,"  stating  that  such  facts  sworn  to  by 
defendants  were  false.  We  are  of  the  opinion  that  there  is  an  assign- 
ment of  perjury  formally  made  in  the  indictment. 

The  materiality  of  the  false  testimony  must  be  aUeged,  either  in  terms 
or  by  setting  out  the  facts  from  which  its  materiality  in  law  will  appear. 
And  every  fact  sworn  to,  upon  which  an  assignment  of  perjury  is  de- 
sired to  be  made,  must  be  averred  to  be  material. 

To  present  this  rule  in  another  light :  No  false  testimony  can  be  in- 
cluded in  the  assignment  of  perjuiy,  unless  its  materiality  is  alleged. 
We  are  not  treating  of  inducements,  innuendoes,  or  the  admissibility  of 
evidence,  but  of  the  proper  mode  to  assign  perjury.  With  these  rules 
firmly  in  hand  let  us  see  what  is  assigned  for  perjury  in  this  indict* 
ment. 

^  3  Bishop's  Proc,  sees.  918,919;  Gabrielsky  v.  State,  13  Tex.  (App.)  498. 
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It  alleges  that,  '^  it  became  and  was  then  and  there  a  material  ques- 
tioii  whether  or  not  Willie  O'Docherty  had  willfully  shot  two  certain 
mules  in  said  county,  on  or  about  the  first  day  of  January,  1882."  All 
of  the  matters  and  things  contained  in  the  quotation  are  averred  to  be 
material;  and  upon  all,  or  either  of  these,  perjury  can  be  assigned,  but 
upon  no  other  matter  —  no  matter  not  contained  in  the  averment  of 
materiality.  In  regard  to  what  particular  matter  did  the  defendant 
swear  falsely?  This  is  learned  from  what  the  defendant  is  charged  to 
have  sworn,  and  that  which  is  alleged,  in  proper  form,  to  be  false  — 
from  what  is  known  in  legal  parlance  as  the  assignment  of  perjury. 
The  matter  upon  which  perjury  is  based  is  specifically  selected,  pointed 
out,  and  assigned  for  perjury ;  thus,  by  this  contracting  process,  in- 
forming the  defendant  ''wherein  and  to  what  extent  the  statements 
alleged  to  have  been  made  by  him  were  false,  that  he  may  know  with 
certainty  what  he  is  called  upon  to  answer."  All  of  the  matters  alleged 
to  be  material  can  be  made  the  basis  of  perjury,  by  proper  assignments 
of  perjury.  But,  if  a  general  assignment  is  made  upon  all,  and  some 
of  them  should,  in  law,  be  immaterial,  the  assignment  would  be  bad. 
Hence,  when  matters  are  alleged  to  be  material  which  are  not,  in  con- 
junction  with  matters  which  are,  the  absolute  necessity  of  specific  as- 
signment of  perjury  upon  the  material  matter  is  apparent. 

In  the  indictment  before  us  perjury  is  assigned  upon  matter  which  is 
not  alleged  to  be  material,  as  well  as  matter  averred  to  be  material. 
Upon  this  state  of  the  pleadings  the  learned  judge  below  charged  the 
jury  as  follows :  -— 

*'  Seventh.  If,  in  view  of  what  has  been  said  by  the  court  as  to  the 
law,  and  from  all  the  evidence  before  them,  the  jury  believe  tliat  the 
defendant,  in  San  Patricio  county,  did,  as  charged,  deliberately  and 
willfully  make  the  statement  set  out  in  the  indictment,  or  any  part 
thereof  that  the  jury  believe  to  have  been  material  to  the  matter  before 
the  grand  jury,  and  if  such  statement  or  part  thereof  is  shown  (to) 
have  been  false  when  it  was  made,  and  if  the  jury  believe  the  defend- 
ant knew  it  was  false  when  he  made  it  (if  he  did  so),  and  if  they  fur- 
ther believe  he  made  such  statement  before  the  regular  grand  jury  of 
this  county,  as  alleged,  and  under  proper  oath  duly  administered  to 
him,  then  they  should  find  him  guilty  as  charged,  and  in  addition  as- 
sess his  punishment  at  confinement  in  the  penitentiary  for  not  less  than 
five  years,  nor  more  than  ten  years,  in  the  discretion  of  the  jury." 

The  jury  are  told  in  this  seventh  paragraph  of  the  charge  that  if  they 
believe  that  defendant  made  the  statement,  or  any  part  of  the  state- 
ment set  out  in  the  indictment,  etc.  As  the  indictment  charges  defend- 
ant with  making  statements  not  alleged  to  be  material,  this  charge  is 
most  evidently  wrong.    The  trial  judge  should  examine  the  indictment 
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and  ascertain  upon  what  false  testimony  a  good  assignment  of  perjury 
has  been  made,  and  confine  the  jury  to  such  assignment  or  assign- 
ments. 

The  indictment  may,  and  frequently  does,  set  out  ^^statements'' 
charged  to  have  been  made  by  defendant,  without  making  or  a  desire 
to  make  them  the  basis  of  perjury.  The  false  statement  or  testimony 
to  which  the  jury  must  be  confined  is  that  which  is  properly  assigned 
as  perjury.  And  unless  assigned,  the  fact  that  the  statement  or  tes- 
timony is  false  does  not  affect  the  question. 

Again,  in  this  seventh  paragraph  of  the  charge,  and  elsewhere,  the 
jurors  are  made  the  judges  of  the  materiality  of  the  testimony.  This  is 
error,  for  the  judge,  and  not  the  jury,  is  to  pass  upon  the  materiality 
of  the  (statement)  false  testimony. 

If  perjury  is  assigned  upon  immaterial  matter,  and  the  trial  judge  in 
his  charge  submits  this  matter  to  the  jury,  and  hinges  the  guilt  of  de- 
fendant upon  the  issues  therein  found,  the  conclusion  is  that  the  judge 
believed  the  matter  material.  In  other  words,  the  charge  of  the  court 
is  an  infallible  test  as  to  whether  the  trial  judge  holds  matter  or  testi- 
mony material  or  immaterial. 

We  have  held  this  indictment  sufficient,  but  we  think  it  necessary  to 
state  upon  which  assignment  it  is  sufficient.  We  are  of  the  opinion  that 
the  last  assignment  suffices,  to  wit:  ^^  Whereas  in  truth  and  fact  the 
said  William  Donohoe  was  then  and  there  present,  and  did  know  that 
the  said  Willie  O'Docherty  did  then  and  there  deliberately  shoot  said 
mules."  This  matter  is  averred  to  be  material,  and  in  regard  to  said 
matter  it  is  alleged  to  be  deposed,  and  we  think  it  is  properly  assigned 
for  perjury. 

Because  of  the  error  in  the  charge  of  the  court,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


PERJURY  —  FRAUDULENT  INTENT  NECESSARY. 

United  States  v.  Stanley. 

[6  McLean,  409.] 
In  the  United  States  Circuit  Court,  Indiana,  1855. 

1.  To  Constitato  Pexjury  the  false  statement  must  have  been  wiUfolly  and  cormptly  made. 

2.  Where  Pexjury  is  Oharflred  on  a  Written  Ai&davlt,  and  it  appears  clearly  from  seT- 

eral  witnesses  that  the  afflant  stated  the  facts  tmly»  and  was  advised  that  they  were 
substantially  the  same  as  stated  in  the  writing,  by  a  lawyer  in  whom  the  affiant  oonllded 
and  he  yielded  to  snoh  inflaenoe  in  taking  the  oath,  it  ia  not  peijory,  the  guilty  motlTe 
being  wanting. 
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District  Attorney  oj  the  United  States^  for  plaintiff. 

Messrs.  Walpole^  for  defendant. 

McLean,  J.  This  is  an  indictment  for  perjury,  under  the  thirteenth 
section  of  the  act  of  Congress  of  the  4th  September,  1841,  for  swear- 
ing falsely  to  establish  a  pre-emption  right,  which,  by  that  act,  is  made 
perjury.  The  act  of  the  3d  of  August,  1846,  provides  **  that  every 
actual  settler,  being  the  head  of  a  family,  or  widow,  or  single  man  over 
the  age  of  twenty-one  years,  who  is  now  in  possession,  by  actual  resi- 
dence as  a  housekeeper,  of  any  tract  of  public  land  within  the  limits  of 
the  several  cessions  by  the  Miami  Indians,  in  Indiana,  which  have  not 
yet  been  proclaimed  for  sale  by  the  President,  or  any  such  person  who 
shall  hereafter  erect  a  dwelling-house  and  become  a  housekeeper  upon 
any  such  tract  of  land,  shall  be  entitled  to  the  same  benefits  and  privi- 
leges with  respect  to  said  land,  as  were  granted  to  settlers  on  other 
lands,  by  the  act  approved  June  22,  1838,  entitled  an  act  to  grant  pre- 
emption rights,  and  the  several  amendatory  provisions  of  said  act,'' 
etc. 

And  in  the  second  section  of  said  act,  it  was  provided  '*  that  in  every 
case,  the  affidavit  of  the  claimant  under  that  act  should  be  like  unto 
that  prescribed  by  the  act  of  the  22d  June,  1838,  and  the  same  shall  be 
filed,  and  proof  and  payment  made  for  the  land  claimed,  at  any  time 
before  the  day  fixed  by  the  President's  proclamation  for  the  public  sale 
of  said  land." 

The  written  affidavit  was  read  on  which  the  perjury  was  assigned, 
and  which  was  mad/B  and  filed  by  the  defendant,  at  the  time  of  applica- 
tion to  the  Register  of  the  Land  Office  for  the  pre-emption.  A  pre- 
emptive right  to  a  quarter  section  was  claimed  on  the  ground  that  John 
Stanley  had  built  a  dwelling  house  on  the  same,  which  he  with  his 
family  occupied,  within  the  above  cession  of  the  Miami  Indians.  This 
affidavit  was  made  the  23d  March,  1854. 

It  appears  from  the  testimony  that  a  man  by  the  name  of  Majors, 
and  hands  employed  by  him,  entered  upon  the  land  in  controversy,  on 
the  13tb  March,  1854,  cut  logs  for  a  cabin,  and  the  next  day  it  was  built 
up  to  the  roof.  Finding  the  building  in  tnis  condition,  John  Stanley, 
the  brother  of  defendant,  came  to  the  cabin  with  his  loaded  wagon  and 
entered  into  it,  by  cutting  a  door,  and  had  it  covered  with  materials 
which  had  been  prepared  by  Majors. 

When  Majors  returned  to  finish  the  house,  he  found  the  defendant  in 
possession  of  it,  who  said  that  his  brother  had  gone  to  the  land  office 
to  enter  the  land,  and  he  remained  to  protect  the  possession.  Majors 
entered  into  the  house  and  his  trunk  was  handed  in.  His  entry  was  re- 
sisted by  defendant,  and  finding  that  he  could  not  stay  there,  Majors 
took  possession  of  another  quarter  section. 
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The  affidavit  of  defendant  stated  that  *^  he  knows  from  personal  ob- 
servation, that  the  said  John  Stanley  did,  on  the  14th  day  of  March, 
1854,  enter  into  a  dwelling-house  with  his  family,  consisting  of  him- 
self and  wife  and  two  children,  which  the  said  John  Stanley  previously 
caused  to  be  erected  on  the  above  described  quarter  section  of  land, 
and  that  he,  the  said  Stanley,  continues  to  make  said  house  his  only 
home.'* 

After  the  affidavit  was  drawn  up,  the  defendant  stated  that  he  did 
not  feel  free  to  swear  to  it.  And  he  then  observed  that  when  he  first 
saw  the  house,  it  was  a  pen,  there  being  no  roof  on  it ;  that  his  brother 
cutout  the  door  and  covered  the  house  on  the  14th,  but  he  did  not  say 
who  built  the  pen.  After  the  statement  of  the  above  facts,  the  defend- 
ant was  induced  to  make  the  affidavit  on  the  advice  of  a  connection  of 
his  who  was  present,  and  who  was  a  lawyer,  believing  that  it  contained 
the  facts  substantially  as  stated  by  him. 

Some  nine  or  ten  persons  proved  the  good  character  of  the  defendant, 
and  that  his  standing  was  as  fair  and  unexceptionable,  as  any  other  |>er- 
son  of  his  own  age  in  that  part  of  the  county  where  he  lived. 

The  court,  in  their  charge  to  the  jury,  said  there  could  be  no  doubt 
that  John  Stanley  was  guilty  of  a  trespass  in  entering  into  the  partly 
built  cabin,  and  that  he  could  not  have  procured  the  pre-emptive  right 
to  the  quarter  section,  had  Majors  claimed  it,  and  had  all  the  facts  been 
represented  to  the  Register  and  Receiver  of  the  Land  Office.  Majors 
was  entitled  to  the  possession  of  the  improvement,  so  far  as  it  was  made 
by  him.  But  he  relinquished  his  right,  as  appears  from  the  testimony, 
and  settlec^  upon  another  quarter  in  the  neighborhood.  This  abandon- 
ment left  John  Stanley  in  possession  of  the  improvement,  and  he  made 
the  house  habitable  by  cutting  out  the  door  and  putting  a  roof  on  it. 

But  the  inquiry  for  the  jury  is  not  as  to  this  particular  matter,  but 
whether  the  defendant  was  guilty  of  willful  and  corrupt  perjury.  It 
does  not  appear  that  he  had  any  knowledge  who  had  constructed  the 
pen  of  the  cabin,  but  he  knew  that  his  brother  had  cut  the  door  and  put 
on  the  roof.  And  he  objected  to  swearing  to  the  written  affidavit,  it 
appears,  until  his  friends,  and  especially  the  lawyer,  who  was  a  connect- 
ion of  his,  advised  him  to  swear  to  it,  as  it  embraced  only  the  facts  sub- 
stantially as  stated  by  him.  If  you  believe,  gentlemen,  that  he  yielded 
to  this  influence  in  swearing  to  the  paper,  and  that  in  his  repeated  rela- 
tions he  gave  a  true  statement  of  the  facts  as  they  transpired,  according 
to  his  knowledge  of  them,  he  is  not  guilty  of  perjury.  To  constitute 
perjury  there  must  be  a  willful  and  corrupt  statement  of  a  falsehood, 
material  to  the  matter  in  hand.  Tou  are  to  determine  the  facts  in  the 
case,  and  judge  of  the  guilt  of  the  defendant.  He  has  shown  an  excel- 
lent character,  and  this,  under  the  circumstances,  and  indeed  under  all 
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<nrcam8taiices  where  the  evidence  of  guilt  is  not  clear,  will  receive  due 

consideration  by  a  jury. 

Verdict  of  not  guilty. 


PERJURY  —  SWEABING   TO    OPINION  WITHOUT  REASONABLE  CAUSE. 

Commonwealth  v.  Brady. 

[5  Gray,  78.] 
In  the  Supreme  Judicial  Court  of  Massachusetts,  1866, 

TalMly  Swearing  to  a  Vaot  to  the  best  of  the  opinion  of  the  wltnees,  which  the  wit- 
ness, though  wlthoat  any  reasonable  cause,  believes  to  be  tme,  is  not  perjury. 

Indictment  for  perjury  by  falsely,  maliciously,  and  willfully  testify- 
ing, at  the  trial  of  William  P.  Hood,  on  a  con^plaint  for  maliciously 
burning  a  ship  on  the  stocks,  that,  soon  after  the  ship  was  on  fire,  Brady 
saw  a  person  come  out  of  the  ship  and  run  away,  who,  to  the  best  of  his 
opinion,  was  said  Hood.  Trial  in  the  Court  of  Common  Pleas  before 
Sawyer,  J.,  who  signed  a  bill  of  exceptions,  one  point  in  which  was 
thus  stated :  — 

^^  From  the  evidence  in  the  case,  the  defendant's  counsel  argued  to 
the  jury  that  the  testimony  showed  that  at  the  time  and  place  and  under 
the  circumstances  testified  to  by  the  defendant,  as  set  forth  in  the  in- 
dictment, the  defendant  did  see  either  a  person  who  was  William 
P.  Hood,  or  one  whom  he  then  and  there  had  reason  to  believe  to  be, 
and  whom  he  honestly  did  believe  to  be  William  P.  Hood  ;  and  there- 
upon he  requested  the  court  to  instruct  the  jury  that  if  they  found  that 
the  defendant  did  see  any  one  at  the  time  and  place  and  under  the  cir- 
cumstances testified  to  by  him,  as  set  forth  in  the  indictment,  and,  in 
fact,  it  was  not  William  P.  Hood,  then  the  government  must  satisfy  the 
jury  beyond  a  reasonable  doubt,  that  the  defendant,  at  the  time  of  giv- 
ing his  testimony,  well  knew  that  such  person  was  not  William  P.  Hood| 
or  that  he  did  not  honestly  believe  it  to  have  been  William  C.  Hood. 

^^  The  court  declined  so  to  rule,  but  did  instruct  the  jury,  in  relation 
to  his  branch  of  the  case,  that  if  they  were  satisfied  upon  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  did  give  the  testimony 
as  charged  in  the  indictment,  and  that  he  did  not,  in  fact,  see  William 
P.  Hood,  and  that  if,  in  giving  such  testimony,  he  either  knew  that  he 
did  not  see  William  P.  Hood,  or  rashly  swore  in  this  respect  to  what  he 
had  no  reasonable  or  probable  cause  to  believe  to  be  true,  they  should 
find  him  guilty." 
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W.  H.  L.  Smithy  for  the  defendant,  cited  United  States  v.  SheUmirej^ 
State  V.  CocJcran,^  State  v.  Lea^^  Commonwealth  v.  Cook.* 

L.  F,  Brigham^  District-Attorney,  for  the  Commonwealth,  cited 
Commonwealth  v.  Comiah.^  ^ 

Dewet,  J.  To  constitute  perjury,  there  must  be  a  willful  false  oath, 
and,  as  is  usuaUy  stated  in  the  elementary  books,  the  party  must  swear 
absolutely  in  a  matter  material  to  the  point  in  question. 

In  the  present  case,  the  party  testifying  swore  positively  to  the  fact 
of  seeing  some  one  come  out  of  the  ship,  after  the  ship  was  on  fire ;  but 
who  that  person  was  is  stated  in  no  stronger  language  than  that  '^  to  the 
best  of  the  opinion  of  the  witness,"  it  was  William  P.  Hood.  In  regard 
to  the  latter  statement  of  the  witness,  we  think  that  the  rule  stated  by  the 
presiding  judge  at  the  trial  was  not  sufficiently  favorable  to  the  defend- 
ant. However  proper  it  may  have  been  as  to  a  matter  of  fact  to  which 
the  witness  had  testified  absolutely,  yet  it  would  be  too  stringent  a  rule 
to  apply  to  a  matter  of  opinion.  A  party  is  not  to  be  convicted  of  per- 
jury because,  in  the  opinion  of  the  jury,  he  had  no  reasonable  cause  for 
the  opinion  he  expressed.  If,  in  his  own  mode  of  reasoning  upon  the 
facts  occurring  before  him,  he  thought  the  person  who  left  the  ship  was 
William  P.  Hood,  though  he  might  reason  very  poorly,  and  upon  data 
which  the  jury  might  think  very  unsatisfactory,  yet  his  testimony  would 
not  be  willfully  false. 

We  do  not  mean  to  impugn  the  doctrine,  that  ti  person  may  be  in- 
dicted for  perjury  in  swearing  that  he  believed  a  fact  to  be  true  which 
he  must  have  known  to  be  false,  but  confine  ourselves  to  the  precise 

case  before  us. 

Verdict  set  aside. 


perjuby— rash  and  reckless  statements— affidavit. 

United  States  v.  Moore. 

[2  Lowell,  232.] 
In  the  United  States  Circuit  Court,  District  of  Massachusetts,  1875. 

1.  To  Ck>jifltitXLto  Perjury  there  miut  be  some  faet  falsely  stated  with  knowledge  of  its 

falsity. 

8.  On  an  Indictment  for  Peijory  the  Jury  were  told  that  *'  they  must  be  satisfied  that  the 
defendant  swore  to  a  declaration  which  he  at  the  time  knew  to  be  false ;  and  that  may 
be  either  by  swearing  to  a  fact  which  he  knew  is  not  tme,  or  by  swearing  to  his  knowl> 
edge  of  the  fact  when  he  knew  he  had  no  such  knowledge."   Bddt  error. 

1  Bald.  878.  *  1  Rob.  (Va.)  729. 

9  1  Bailey,  60.  «  6  Binn.  249;  8  Greenl.  £▼.,  sec   174;  t. 

8  8  Ala.  602.  Chit.  Cr.  L.  305. 
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3.  Mere  Bash  and  Beoklees  Statements  on  oath  are  not  perjnry,  queere, 

4.  An  Ai&davit  to  a  Faot  does  not  per  m  mean  that  the  afDUint  had  personal  knowledge 

of  the  fact. 

The  defendant  was  indicted  for  false  swearing.  It  appeared  tHat  in 
order  to  procure  the  redemption  of  a  treasury  note,  be  presented  a 
fragment  of  the  note,  and  made  an  affidavit  to  the  effect  that  the  note, 
except  the  part  presented,  had  been  destroyed.  The  note  had  never 
been  destroyed,  but  had  been  redeemed.  Verdict,  guilty.  Motion  for 
a  new  trial. 

Lowell,  J.  I  have  made  up  my  mind  that  my  instruction  to  the 
jury  upon  one  point  was  not  sufficiently  full  and  explicit,  and  may, 
perhaps,  have  misled  them,  to  the  injury  of  the  defendant.  I  charged 
in  the  words  attributed  to  Judge  Spraoue,  in  United  States  v.  Mkins,^ 
'*  that  the  jury  must  be  satisfied  that  the  defendant  swore  to  a  declara- 
tion, which  at  the  time,  he  knew  to  be  false ;  and  that  may  be  either  by 
swearing  to  a  fact  which  he  knows  is  not  true,  or  by  swearing  to  his 
knowledge  of  the  fact  when  he  knew  he  had  no  such  knowledge." 

There  appears  to  be  a  much  fuller  report  of  the  charge  in  that 
case,'  from  which,  and  from  an  examination  of  the  records  of  the 
court,^  I  find  that  there  was  but  one  trial  of  the  action,  and  that 
there  was  a  count  for  perjury  and  one  for  false  swearing,  under 
the  statute  of  1823,  which  is  the  law  on  which  the  second  count  pro- 
ceeds in  this  case,  and  on  which  the  report  in  the  Law  Reporter  says 
the  government  relied  in  that  case.  It  seems,  therefore,  that  the  au- 
thority is  fully  in  point ;  but  by  the  more  ample  report  of  it  I  find  that 
the  learned  judge  explained  his  meaning  carefully,  giving  very  full 
examination  to  the  point  whether  the  defendant  had  intended  to  state 
the  fact  as  being  within  his  own  knowledge.  Even  with  these  explana- 
tions, I  do  not  regard  the  ruling  as  being  precisely  accurate,  as  I  will 
hereafter  explain. 

There  is  some  difference  of  opinion  in  the  United  States,  as  to 
whether  perjury,  or  false  swearing  in  the  nature  of  perjury,  can  be 
committed  by  mere  rash  and  reckless  statements  on  oath ;  and  though 
my  charge,  rightly  understood,  did  not  authorize  the  jury  to  convict 
the  defendant,  if  the  evidence  only  showed  recklessness,  yet  I  am  not 
sure  it  may  not  have  been  understood  in  that  sense.  Indeed,  I  think 
my  own  views  were  not  quite  distinct  upon  the  point.  Mr.  Bishop,  in 
his  treatise  on  Criminal  Law,*  says :  *'  Probably  the  better  opinion  is 
that  perjury  is  not  committed  by  any  mere  reckless  swearing  to  what 
the  witness  would,  if  more  cautious,  learn  to  be  false ;  but  the  oath 

I  1  Spragne,  558.  8  yol.  89,  p.  696. 

s  19  Law  Bep.  96.  *  (8  ed.),  vol.  1,  sec.  896. 
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must  be  willfully  corrupt."  In  a  note,  he  quotes,  as  opposed  to  his 
own  opinion,  an  extract  from  a  report  of  the  penal  code  commissioners 
of  New  York:  "An  unqualified  statement  of  what  one  does  not  know 
to  b^  true,  is  equivalent  to  a  statement  of  that  which  one  believes  to  be 
false."  The  latter  proposition  may  be  nearly  true,  so  far  as  the  effect 
of  the  statement  on  others  is  concerned,  but  it  is  not  a  sound  legal 
definition  of  perjury.  I  agree,  rather  with  Mr.  Bishop's  opinion,  that 
that  there  must  be  some  fact  falsely  stated,  with  knowledge  of  its 
falsity  before  there  can  be  perjury.  It  has  been  held,  indeed,  by  an 
able  and  learned  court,  that  rash  swearing,  without  any  reasonable  or 
probable  cause  of  belief  of  the  fact  sworn  to,  is  perjury.^  That 
was  a  case  in  which  the  defendant  had  been  wounded  in  a  riot  at  night, 
and  had  sworn  to  the  prosecutor  as  the  person  who  wounded  him.  The 
doctrine  was  denied  to  be  law,  in  an  able  and  careful  charge  to  the  jury 
in  the  Circuit  Court  of  the  United  States,  sitting  in  the  same  State  ^  It  has 
been  virtually  denied  in  this  State,  in  Commonwealth  v.  Brady y^  where 
the  defendant  swore  that  he  saw  a  man  running  from  a  burning  building 
whom  he  believed  to  be  A.  The  judge  charged  in  the  language  of 
the  court  in  Pennsylvania,  and  the  ruling  was  set  aside.  The 
court,  to  be  sure,  put  their  decision  upon  the  ground  that  the 
defendant  only  swore  to  his  belief;  but  personal  identity  is  almost 
always  a  matter  of  belief.  An  affidavit  or  statement  that  I  saw  a  cer- 
tain person  does  not  usually  import  anything  more  than  that  I  saw 
some  one  whom  I  believed,  and  still  believe,  to  be  that  person.  If  I  saw 
no  one,  or  if  I  believed  the  person  to  be  different  from  him  I  have 
named,  it  is  perjury,  but  not  otherwise.  If  any  material  circumstance 
is  falsely  stated,  such  as  that  the  witness  was  present  and  heard  a  certain 
convei*sation,  it  has  'been  held  to  be  perjury  if  he  were  not  present, 
though  the  conversation  really  occured.^  In  such  a  case  the  materiality 
of  the  circumstance  would  be  the  only  question.  Granting  the  mate- 
riality of  the  fact  whether  it  be  a  statement  of  knowledge  or  of  informa- 
tion or  belief,  or  a  simple  statement  of  a  fact,  if  the  witness  knows  that 
the  fact  is  not  so,  or  that  he  has  no  such  information,  or  no  such  belief, 
he  is  guilty.  But  if  he  only  swears  rashly  to  his  belief  of  a  matter  of 
which  he  does  not  profess  to  have  personal  knowledge,  the  jury  can  not 
be  permitted  to  decide  on  the  reasonableness  of  his  belief  except  as 
tending  to  show  whether  he  did  believe.  In  short,  perjury  is  always  of 
some  matter  of  fact,  and  belief  may  be  a  fact.  In  this  case  the  only 
questions  of  fact  put  in  issue  by  the  indictment  and  by  the  law  are: 
Was  the  statement  false,  and  did  the  defendant  know  it  to  be  false?  In 
this  respect  it  is  like  the  offense  of  passing  a  counterfeit  note,  knowing 

1  Com.  V,  Cornish,  6  Binn.  249.  8  6  Gray,  78. 

s  United  States  v.  Shellmire,  Bald.  870.  «  People  o.  McEinney,  S  Park.  O.  C.610. 
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it  to  be  counterfeit.  Proof  of  reasonable  oause  of  belief  may  warrant  a 
jury  to  find  knowledge,  but  it  is  not  the  legal  equivalent  of  knowledge. 
It  was  proved  that  the  defendant  made  an  oath  to  the  statement  set  out 
in  the  second  count ;  but  it  does  not  expressly  appear  by  the  paper  itself 
that  he  professed  to  have  personal  knowledge  of  the  fact.  If  he  only 
intended  to  state  his  belief,  there  were  some  circumstances  sworn  to 
which,  whether  satisfactory  to  the  Jury  or  not,  were  proper  to  be  con- 
sidered by  them  on  the  question  of  behef.  There  was  some  evidence 
that  the  fragment  of  the  note  was  picked  up  in  the  street  on  St. 
Patrick's  Day,  and  that  the  father  of  the  boy  who  found  it  gave  it  to  the 
defendant,  and  suggested  to  him  that  perhaps  the  note  had  been  torn 
up  in  a  riot  or  street  fight  that  took  place  then  and  there.  In  the  case 
of  United  States  v.  Atkins,^  the  false  oath  was  that  a  certain  shipping 
pai^r  was  the  original  agreement  with  the  crew ;  and  the  evidence  tended 
to  show  that  the  defendant  knew  nothing  whatever  about  it  personally. 
The  form  of  the  oath,  as  in  this  case,  was  positive,  without  saying  any- 
thing about  knowledge,  or  means  of  knowledge  or  belief.  Jud^e  Sprague, 
in  charging  the  jury,  said :  "  Did  the  defendant,  by  swearing  positively, 
mean  to  syrear  that  he  had  personal  knowledge  that  it  was  the  original 
agreement  ?  The  defendant  could  not  swear  that  it  was  the  original  agree- 
ment, unless  he  was  present  when  it  was  made.  All  else  would  be  infor- 
mation and  hearsay.  The  question  is,  Did  he  mean  to  make  the  collector 
understand  that  he  had  knowledge  it  was  the  original  contract ;  or  did  he 
merely  mean  to  swear  that  it  was  such  to  the  best  of  his  knowledge  and 
belief?  The  matter  for  you  to  decide,  gentlemen,  is,  whether,  you  are 
satisfied  that  the  defendant,  in  order  to  deceive  the  collector,  willfully 
and  intentionally  swore  to  what  he  knew  was  false,  either  as  to  the 
agreement  being  genuine,  when  he  knew  it  was  not,  or  to  his  knowledge 
of  the  fact,  when  he  was  conscious  he  had  no  such  knowledge."^ 
Now,  this  ruling  is  undoubtedly  sound  in  the  abstract,  and  it  is  what  I 
told  the  jury;  but  the  difficulty  in  my  mind  is,  that  there  was  no  suffi- 
cient evidence  in  the  case  from  which  they  could  infer  that  the  defend- 
ant did  state  the  destruction  of  the  note  to  be  within  his  personal 
knowledge ;  and  therefore  I  should  not  have  brought  that  secondary 
fact  to  their  notice  at  all.  And  here  I  differ  from  the  charge  in  Atkin^s 
Case. '  The  ruling  in  that  case,  with  all  the  limitations  and  qualifications 
which  it  appears  that  Judge  Sprague  put  about  it,  would  probably  do 
no  harm ;  but  I  must  say  that  in  my  opinion  the  learned  judge  should 
have  ruled,  on  an  affidavit  wholly  in  writing,  that  it  did  or  did  not,  as 
matter  of  law,  import  a  statement  of  personal  knowledge,  and  not  have 
left  that  question  to  the  jury.     In  that  case  the  jury  were  unable  to 

1  XJbi  tupra:  S  19  Law  Rep.  98. 
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witness  to  justify  the  conviction.  But  does  that  prove  any  more  than 
the  failure  of  the  receipt  to  corroborate  the  testimony  of  Stone?  If  that 
be  all  then  it  does  not  assist  the  prosecution.  What  the.  law  required 
was  confirmation  of  the  single  witness.  If  Stone  provided  fabricated 
receipts,  they  may  fail  to  support  him,  but  they  fail  also  to  corroborate 
the  testimony  of  the  People. 

On  the  whole  testimony  the  conclusion  is  reached  that  there  was  not 
sufficient  confii*matory  proof  in  corroboration  of  the  single  witness  to 
justify  the  conviction. 

The  judgment  of  conviction  should  be  reversed. 

Pbatt,  J.,  concurred. 


PERJURY— INCONSISTENT  STATEMENTS  —  PROOF. 

Schwartz  v.  Commonwealth. 

[27  Gratt.  (Va).  1026.] 
In  the  Supreme  Court  of  Appeals  of  Virginia, 

Peijory  —  Inoonslstent  Statements.  —  ETidenoe  that  a  person  had  at  one  time  swom 
to  one  state  of  facts,  and  afterwards  changed  his  testimony,  and,  admitting  that  he  had 
swom  f asely,  testified  in  direct  contradiction  of  his  first  statement,  is  not  snfDcient  to 
Jostifj  his  conviction.  The  prosecutor  mnst  prove  which  of  the  two  statements  is  false, 
and  mnsV  corroborate  the  true  statement  of  the  prisoner  by  independent  evidence,  {.€. 
by  evidence  other  than  his  own  statements  and  declarations. 

This  was  an  indictment  for  perjury  in  the  Hustings  Court  of  the  city 
of  Manchester.  On  the  trial,  the  jury  found  the  prisoner  guilty,  and 
assessed  his  fine  at  one  dollar,  and  the  court  sentenced  him  to  impris- 
onment in  the  jail  of  the  city  for  one  year.  There  were  a  number  of 
exceptions  taken  by  the  prisoner  to  rulings  of  the  court ;  but  this  court 
only  considered  the  question  on  the  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  not  sustained  by  the  evidence.  The  facts 
are  set  out  in  the  opinion  of  Judge  Staples.  On  the  application  of  the 
prisoner  this  court  awarded  him  a  writ  of  error. 

(?.  TTise,  for  the  prisoner. 

The  Attorney-OenercLl^  for  the  Commonwealth. 

Staples,  J.  The  prisoner  was  indicted  for  perjury  in  the  Hustings 
Court,  of  the  city  of  Manchester,  and  was  convicted  and  sentenced  to 
confinement  in  the  jail  of  the  city  for  one  year.  After  the  verdict  was 
rendered,  he  moved  the  court  to  grant  him  a  new  trial,  upon  the  ground 
that  the  verdict  of  the  jury  was  contrary  to  the  law  and  the  evidence. 
His  motion  was  overruled,   and  the  prisoner  excepted.     His  bill  of 
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exceptions  contains  all  the  facts  proved  on  the  trial,  from  which  it 
appears  that  the  prisoner  was  examined  as  a  witness  upon  the  trial  of 
Joseph  Turner,  before  the  mayor  of  Manchester,  upon  the  charge  of 
rape,  and  upon  the  examination,  the  prisoner  testified  that  he  had  no 
conversation  or  plot  with  the  said  Joseph  Turner,  before  they  left  Man- 
chester, to  commit  rape  upon  Pallas  Boyd ;  that  he  and  Turner  went  to 
the  locality  of  the  alleged  offense  for  the  purpose  of  getting  flowers, 
and  that  he  heard  no  screams  from  the  girl,  Pallas  Boyd,  whilst  Turner 
had  her  in  the  bushes ;  that  the  Commonwealth's  attorney  asked  that  his 
testimony  be  written  down ;  that  a  pause  in  his  examination  of  two  or 
three  minutes  ensued,  during  which  time  the  prisoner  was  retired  from 
the  witness-stand ;  that  the  prisoner,  during  this  interruption,  stated  to 
Mr.  Fitzgerald,  a  police  officer,  to  Mr.  Bedford,  a  by-stander,  and  to 
theConunonwealth's  attorney,  that  he  had  sworn  falsely  in  his  testimony 
just  given ;  that  he  had  done  so  to  screen  Turner,  and  that  when  he 
went  back  on  the  stand  he  would  tell  the  truth ;  that  the  prisoner  was 
then  put  on  the  stand  again  as  witness,  no  other  witness  intervening, 
and  testified  that  he  and  Turner  had  had  a  bargain  and  conversation 
about  the  girl  before  they  left  Manchester,  and  that  he  did  hear  screams 
from  the  girl  while  Turner  had  her  in  the  bushes ;  and  thereupon  the 
said  mayor  refused  to  hear  him  further.  It  was  further  proved  that  the 
prisoner  was  not  warned  by  said  mayor  that  he  had  the  right  to  refuse 
to  answer  questions  put  to  him;  that  he  had  no  counsel;  that  he' 
appeared  somewhat  confused,  but  not  more  so  than  is  usual  with  wit- 
nesses ;  and  that  he  is  in  the  fifteenth  year  of  his  age.  And  these  were 
all  the  facts  proved  on  the  trial. 

The  charge  in  the  indictment  is  of  perjury  in  the  first  statement 
before  the  mayor ;  and  the  evidence  relied  on  to  establish  the  perjury, 
is  the  contradictory  statement  before  the  same  officer  at  a  subsequent 
period  of  the  same  examination.  As  will  be  seen  from  the  bill  of 
exceptions,  this  contradictory  statement  was  the  sole  and  only  proof 
adduced  by  the  Commonwealth  in  support  of  the  indictment. 

The  question  we  aj^e  to  determine  is>  was  he  properly  convicted  upon 
that  evidence  ? 

No  rule  is,  perhaps,  better  settled  than  that  to  authorize  a  convic- 
tion of  perjury,  there  must  be  two  witnesses  testifying  to  the  falsity 
of  the  statement,  or  one  witness,  with  strong  corroborating  circum- 
stances, of  such  a  character  as  clearly  to  turn  the  scale,  and  overcome 
the  oath  of  the  party  and  the  legal  presumption  of  his  innocence.  This 
rule  is  founded  upon  the  idei  that  it  is  unsafe  to  convict  in  any  case 
where  the  oath  of  one  man  merely  is  to  be  weighed  against  that  of 
another.     Lord  Tenterden  is  reported  to  have  said  that  corroborating 
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circumstances  are  not  sufficient,  but  that  the  contradiction  must  be 
given  by  two  witnesses.  But  the  rule  is  now  settled  otherwise ;  the 
confirmatory  evidence,  however,  must  be  of  a  strong  character,  and  not 
merely  corroborative  in  slight  particulars.  It  was  at  one  time  held  that 
when  the  same  person  has,  by  opposite  oaths,  asserted  and  denied  the 
same  fact,  he  may  be  convicted  on  either ;  for  whichsoever  of  them  is 
given  in  evidence  to  disprove  the  other,  the  defendant  can  not  be  heard 
to  deny  the  truth  of  that  evidence,  inasmuch  as  it  came  from  him.  But 
this  doctrine  has  been  long  since  exploded,  and  it  is  now  held  that  the 
prosecuting  attorney  must  elect  which  of  the  two  oaths  he  means  to 
rely  upon  as  false,  and  he  must  prove  the  perjury  in  that  particular 
statement.  Two  early  English  cases  are  sometimes  cited  as  holding 
that  the  perjury  may  be  established  by  proof  of  the  contradictory  oath 
merely  without  other  evidence.  One  of  these  is  an  anonymous  case 
decided  by  Yates,  J.,  at  the  Lancaster  Assizes  in  1764,  and  the  ruling 
approved  by  Lord  Mansfield.  The  other  is  the  case  of  Bex  v.  KniU, 
a  short  report  of  which  is  found  in  a  note  in  Barnwell  &  Alderson.^  It 
is  shown,  however,  in  2  Russell  on  Crimes,^  that  in  each  of  these  cases 
there  were  corroborating  circumstances  in  addition  to  the  contradictory 
oath.  But  if  these  cases  even  go  to  the  extent  which  is  claimed  for 
them,  they  are  overruled  by  the  latter  English  decisions.  And  it  is 
now  held  by  those  courts  that  the  defendant's  own  evidence  upon  oath 
is  not  sufficient  of  itself  to  disprove  the  evidence  on  which  the  perjury 
is  assigned. 

In  Regina  v.  WheatLand^^  Mr.  Baron  Gurney  held  that  it  was  not 
sufficient  to  prove  that  the  defendant  had,  on  two  different  occasions, 
given  direct  contradictory  evidence,  although  he  might  have  willfully 
done  so ;  but  that  the  jury  must  be  satisfied,  affirmatively,  that  what 
he  swore  at  the  trial  was  false,  and  that  would  not  be  sufficiently  shown 
to  be  false  by  the  mere  fact  that  the  defendant  had  sworn  contrary  at 
another  time ;  it  might  be  that  his  evidence  at  the  trial  was  true,  and 
his  deposition  before  the  magistrate  false.  There  must  be  such  con- 
firmatory evidence  of  the  defendant's  deposition  before  the  magistrate 
as  proved  that  the  evidence  given  by  the  defendant  at  the  trial  was 
false. 

In  Regina  v.  Hughes ^^  Tindall,  C.  J.,  said:  *'  If  you  merely  prove 
the  two  contradictory  statements  on  oath,  and  leave  it  there,  non  cou' 
Stat,  which  statement  is  the  true  one."  ^ 

In  the  United  States  there  are  but  few  decisions  bearing  upon  the 

1  p.  d29.  >  See  also,  Mary  Jackson's  Case,  1  Lewin, 

S  p.  662.  270;  2  Russ.  on   Cr.  651-652;  Roscoe's  Or. 

3  8  Car.  &  P.,  238.  £v.  767-708. 
«  1  C.  &  K.  519. 
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question.  The  writers  on  criminal  law,  however,  lay  down  the  role  in 
<^onfonni1i7  with  the  English  cases.^ 

The  only  opposing  case  is  that  of  the  People  v.  Burden,^  There,  John- 
son, J.,  delivering  the  opinion  of  the  court,  enters  into  an  elaborate 
^Uscussion  of  the  whole  subject,  and  arrives  at  the  following  conclu- 
sions: ^^That  where  a  defendant,  by  a  subsequent  deposition,  ex- 
pressly contradicts  and  falsifies  a  former  one  made  by  him,  and  in  such 
subsequent  deposition  expressly  admits  and  alleges  that  such  former 
one  was  intentionally  false  at  the  time  it  was  made,  he  may  be  properly 
arrested  upon  an  indictment  charging  the  first  deposition  to  be  false, 
without  any  other  proof  than  that  of  the  two  depositions."  To  main- 
tain his  position,  the  learned  judge  relies  upon  the  two  English  cases 
already  mentioned,  not  adverting,  however,  to  the  fact  that  there  were 
corroborating  circumstances  in  eiach  of  them.  The  distinction  he  seeks 
to  establish  is  not  recognized  by  any  adjudicated  case,  or  by  any  writer 
on  criminal  law.  This  proposition  is,  that  the  first  oath  of  the  prisoner 
must  be  held  to  be  false,  because  in  the  second  he  admitted  it  to  be  so. 
In  other  words,  when  the  prisoner  has  made  two  contradictory  state- 
ments under  oath,  and  in  the  second  he  has  acknowledged  the  inten- 
tional falsity  of  the  first,  that  acknowledgment  is  sufficient  to  establish 
the  perjury  of  the  first,  without  further  evidence.  And  it  is  asked 
why  may  not  the  prisoner  be  convicted  of  perjury  upon  his  mere  con- 
fession as  in  other  cases. 

It  is  not  denied  that  a  full  judicial  confession  is,  perhaps,  sufiicient 
to  found  a  conviction  upon  in  any  case.  It  is  substantially  the  same 
as  a  plea  of  guilty  to  the  indictment.  But  it  is  denied  that  a  mere  ad- 
mission, not  judicial,  of  having  sworn  falsely,  dispenses  with  all  further 
proof  of  the  fact.  As  before  stated,  when  there  are  two  conflicting 
statements,  under  oath,  the  prisoner  can  not  be  convicted  upon  either, 
for  the  reason,  say  the  judges,  it  is  not  possible  to  tell  which  is  the  true 
and  which  is  the  false.  In  such  case  it  is  agreed  on  all  hands,  that 
strong  confirmatory  evidence  is  essential.  It  is  gravely  insisted  that 
this  confirmatory  evidence  is  fully  supplied  by  the  prisoner's  ac- 
knowledgment of  the  falsity  of  the  first  statjement.  Why  may  not 
the  acknowledgment  itself  be  false? 

If  the  second  oath,  deliberately  taken,  is  insufficient  to  overcome  the 
first,  why  should  a  mere  admission  have  that  effect?  When  a  witness 
deliberately  asserts  a  fact  to  be  true,  as  within  his  knowledge,  and  in  a 
few  minutes  thereafter  deliberately  and  intentionally  asserts  the  very  re- 
verse, as  within  his  knowledge,  all  ground  of  innocent  mistake  being 

1  8  Whart.,  sec  9875;  3  Bisb.  Or.  L.,  sec.  >  9  Barb.  409. 

1005 ;  1  Qreenl.  £▼.  SSO. 
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excluded,  he  thereby  indirectly  but  unequivocally  affirms  the  falsity  of 
the  first.  Do  we  discredit  the  first  any  sooner,  or  believe  the  second 
the  more  readily,  because  the  witness  tells  us  that  one  was  intentionally 
false  and  the  other  true?  We  believe  neither  of  them.  We  place  no 
confidence  in  either  statement,  from  an  absolute  inability  to  determine 
which  is  true,  or  whether  either  is  true.  If  the  witness  is  afterwards- 
put  on  his  trial  for  perjury,  our  difficulties  are  in  no  wise  removed. 
We  are  still  in  doubt  which  is  the  true  and  which  is  the  false.  It  is 
very  true,  that  a  witness  making  two  palpably  conflicting  statements, 
may  sometimes,  by  his  demeanor,  satisfy  the  hearer  that  one  is  to  be 
credited  rather  than  the  other.  But  when  these  statements  are  repeated 
to  a  third  person,  it  is  very  difficult,  if  not  impossible,  to  detect  the 
false  without  some  aid  from  surrounding  circumstances.  And  no  mere 
asservation  of  the  witness  will  assist  the  mind  in  arriving  at  a  just  and 
accurate  conclusion.  If  the  witness  is  to  be  convicted  of  perjury  upon 
his  bare  declaration  that  the  first  statement  is  false,  it  is  not  because 
we  believe  his  declaration  is  necessarily  true,  but  upon  some  idea  that 
it  is  in  the  nature  of  a  confession,  and  therefore  to  be  believed.  A  de- 
liberate confession  of  guilt  is  generally  credited,  because  it  is  presumed 
to  fiow  from  the  highest  sense  of  guilt.  It  must  be  remembei'ed,  how- 
ever, that  there  are  two  statements  upon  oath,  and  if  the  prisoner  is  to 
be  concluded  from  denying  one  to  be  true,  the  same  reason  would  con- 
.  dude  him  from  denying  the  other,  and  the  prosecutor  might  select 
either  as  the  ground  of  his  proceeding.  In  this  very  case  the  Common- 
wealth might  have  elected  to  proceed  upon  the  second  statement  made 
by  the  prisoner.  In  that  event,  all  will  concede  he  must  have  produced 
other  testimony  in  addition  to  the  contradictory  statement  first  made* 
Is  it  possible  that  the  principle  is  so  reversed,  and  is  of  so  little  value^ 
that  the  prisoner  may  be  convicted  of  perjury  upon  the  first  merely  be- 
cause,  upon  his  second  examination,  he  admitted  the  first  did  not  con- 
tain the  truth. 

If  this  be  so,  the  rule  laid  down,  that  in  case  of  two  confiicting  state- 
ments there  can  be  no  conviction  unless  there  is  corroborative  evidence, 
is  not  of  the  slightest  .value.  When  we  speak  of  corroborative  evi- 
dence, we  do  not  mean  such  as  emanates  from  the  mouth  of  the  pris- 
oner himself,  but  evidence  aliunde,  evidence  which  tends  to  show  the 
perjury  independently  of  his  own  declarations. 

The  whole  law  in  reference  to  perjury  is  based  upon  the  idea  that 
where  there  is  witness  against  witness,  oath  against  oath,  there  must  be 
other  evidence  to  satisfy  the  mind. 

The  rule  is  thus  laid  down  in  1  Greenleaf :  ^  '*  If  the  evidence  in  proof 

1  BCCt.  265. 
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of  the  crime  of  perjury  consists  of  two  opposing  statements  of  the  pris- 
oner and  nothing  more,  he  can  not  be  convicted.  •  *  •  jf  |)oth  the 
contradictory  statements  were  delivered  under  oath,  there  is  nothing  to 
show  which  of  them  is  false,  where  no  evidence  of  the  falsity  is  given."  ^ 
This  is  a  sound  rule,  and  ought  not  to  be  departed  from  to  meet 
particular  cases.  In  this  connection  it  may  be  mentioned  that  the  de- 
cision in  the  New  York  case  was  made  by  two  judges,  in  a  court  of 
three  —  Judge  Selden  dissenting. 

The  case  now  in  hand  is  a  strong  Illustration  of  the  value  of  the  rule 
m  question.  The  prisoner  was  a  youth  of  fifteen,  charged  before  the 
same  magistrate  with  being  implicated  in  the  crime  of  rape,  and  ac- 
quitted but  a  few  minutes  before.  Upon  his  examination  he  was  with- 
out counsel  or  advice,  and  was  not  cautioned  that  he  was  not  bound  to 
criminate  himself.  His  examination  had  not  been  completed,  but  merely 
suspended ;  and  during  this  interval  he  is  said  to  have  made  to  officers 
of  the  government  the  statement  upon  which  his  conviction  is  founded. 
Before  he  had  concluded  he  was  stopped  by  the  mayor,  in  the  midst  of 
his  narrative,  and  forbade  to  say  more.  What  he  would  have  further 
said  we  can  not  even  conjecture.  So  great  is  the  abhorrence  of  the 
crime  of  rape,  that  the  passions  and  suspicions  of  men  are  more  easily 
excited  than,  by  any  other  accusation.  When,  therefore,  the  prisoner 
confessed  his  complicity  in  the  crime,  ready  credence  was  given  to  the 
statement.  If,  in  his  first  statement  he  had  made  the  same  confession, 
and  in  his  subsequent  examination  denied  it,  it  is  easy  to  see  that  the 
perjury  would  have  been  charged  in  the  last,  and  not  in  the  first.  And 
yet,  without  the  aid  of  other  evidence,  the  one  statement  was  entitled 
to  no  greater  consideration  than  the  other.  Upon  the  whole,  I  think 
the  prisoner  was  improperly  convicted  upon  the  facts  as  presented  to 
the  jury. 

With  respect  to  the  instructions,  my  opinion  is,  that  no  error  was 
committed  by  the  court,  either  in  refusing  those  asked  for  or  in  giving 
those  that  were  given.  Upon  the  points  presented  by  the  second  bill  of 
exceptions,  it  is  unnecessary  to  express  any  opinion,  as  the  question 
will  probably  not  again  arise. 

Judgment  reversed. 

1  See,  alBO,  Dodge  v.  State,  24  N.  J.  (L.)iB5, 
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perjury— jurisdiction— bankrupt  law  — repeal  of  statute. 

Anonymous* 

[1  Wash.  C.  C.  84.] 
In  the  United  States  Circuit  Courts  Pennsylvania^  1804. 

1.  Whan  a  Bill  of  Sale  ie  ICade  Fvandnlontly  and  oolorably  to  the  bankrapt,  if  he 

swears  that  the  property  mentioned  in  it  belongs  to  him,  it  is  perjury.  But,  if  he  swears 
to  snch  ownership  from  mistake,  resulting  from  a  miBconstmction  of  a  paper,  it  would 
not  be  perjury. 

2.  If  an  Offense  be  Created  by  law,  and  before  prosecution,  the  law  be  repealed,  the 

oif  ense  can  not  be  punished,  unless  there  is  a  reservation  of  jurisdiction  over  the  oifense 
in  the  repealing  law. 

3.  Under  fhe  Act  of  19th  Deoember,  1808»  repealing  the  bankrupt  law,  there  is  no 

reservation  for  such  purposes;  and  it  would  only  be  for  perjury  committed  after  the 
repeal  of  the  law,  in  cases,  which,  by  authority  of  the  repealing  act,  may  be  completed, 
that  an  indictment  could  be  sustained. 

4.  Peijnry  Committed  in  Prooeedlngs  TTnder  the  bankrupt  law,  can  not  be  prosecuted 

under  the  general  criminal  law  of  the  United  States,  the  18th  section  of  which  appUes 
to  perjuries  committed  in  judicial  proceedings,  whether  oraUy  or  by  deposition. 

B.  JPor  a  Pednry  TTnder  the  Bankrupt  laws,  an  indictment  will  not  be  supported  at 
common  law;  because,  there  must  not  only  be  a  false  oath,  but  it  must  be  taken  in 
some  judicial  proceedings,  in  a  matter  material  to  the  issue. 

Indictment  for  perjury  committed  before  the  commissioners  of  bank- 
ruptcy by  swearing  that  the  defendant  had  owned  the  brig  Abigail  in 
1799,  whereas  in  fact  defendant  never  did  owned  the  brig  at  all.  The 
charge  was  made  both  under  the  bankrupt  law  and  the  general  criminal 
law. 

Washington,  J.  As  it  is  the  opinion  of  the  court,  that  the  law  is  in 
favor  of  the  defendant,  I  shall  spare  the  jury  and  myself  the  trouble  of 
going  through  the  evidence.  If,  in  the  opinion  of  the  jury,  it  is  insuf- 
ficient to  establish  the  fact  against  the  defendant,  I  would  not  wish  to 
disturb  that  opinion ;  if  it  has  a  different  operation  I  shall  not  press  it 
against  him.  But  I  must  notice  one  of  the  observations  made  by  Mr. 
Dickerson,  lest  those  who  heard  it  might  suppose  it  had  received  the 
countenance  of  this  court,  and  it  is  this,  that  the  defendant,  having  a 
bill  of  sale  for  the  brig,  might,  under  the  circumstances  of  the  case, 
have  taken  an  oath  that  he  was  owner  of  her,  without  committing  per- 
jury. It  is  true,  that  where  a  mistake  is  shown  to  be  the  result  of  a 
misconstruction  of  a  paper,  it  is  not  perjury ;  but  no  such  misconstruc- 
tion could  take  place  in  a  case  like  this.  The  oath  must  be  considered 
in  reference  to  the  subject  and  occasion  of  it.  It  was  taken  for  t^e 
purpose  of  disclosing  the  property  and  effects  belonging  to  the  bank- 
rupt. The  defendant,  if  Daniel's  evidence  is  believed,  was  a  mere 
nominal  owner,  made  so  with  his  own  consent,  and  with  a  view,  imder- 
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stood  by  him,  to  cover  Daniel's  property  under  his  name.  In  no  sense 
of  the  word  could  he  suppose  that  he  owned,  or  had  a  property  in  the 
Tessel.  Such  a  doctrine  would  defeat  the  important  provisions  of  our 
navigation  law  if  a  citizen  might  cover  the  property  of  aliens,  and  yet 
safely  swear  that  he  was  the  owner. 

Every  offense  for  which  a  man  is  indicted,  must  be  laid  against  some 
law,  and  it  must  be  shown  to  come  within  it.  Such  law  may  be  the 
general  unwritten  or  common  law,  or  the  statute  law.  The  offense 
must  not  only  come  within  the  terms  of  such  law,  but  the  law  itself 
must,  at  the  time,  be  subsisting.  It  is  a  clear  rule,  that  if  a  statute 
create  an  offense,  and  is  then  repealed,  no  prosecution  can  be  instituted 
for  any  offense  committed  against  the  statute,  previous  to  its  repeal. 
The  end  of  punishment  is  not  only  to  correct  the  offender,  but  to  deter 
others  from  committing  like  offenses.  But,  if  the  Legislature  has 
ceased  to  consider  the  act  in  the  light  of  an  offense,  those  purposes 
are  no  longer  to  be  answered,  and  punishment  is  then  unnecessarj^. 
Perjury  is  said  to  be  malum  in  ae.  False  oaths  of  all  kinds  are  pro- 
hibited by  the  divine  law ;  but  civil  institutions  punish  them  only  in 
certain  cases,  and  upon  reasons  of  policy.  A  false  oath  taken  before 
the  commissioners  of  bankruptcy,  was  declared  to  be  perjury,  and  sub- 
jected the  offender  to  punishment ;  but,  the  moment  the  law  was  re- 
pealed, it  remained  a  false  oath,  but  ceased  to  be  an  offense  punishable 
by  municipal  law.  There  are  many  offenses  that  are  mala  in  se,  which 
are  not  prohibited  by  human  laws ;  and,  therefore,  if  in  any  case  they 
should,  by  such  laws,  be  deemed  criminal  and  made  punishable,  the  re- 
peal of  those  laws  places  the  acts  committed  under  them,  upon  the  same 
ground  as  they  were  before  the  laws  passed. 

As  to  civil  rights,  the  rule  is,  that  rights  acquired  under,  or  barred 
by  an  existing  law,  are  not  defeated  by  the  repeal  of  the  law. 

In  short,  the  cases  which  were  cited  at  the  bar,  and  the  language 
which  the  Legislature  of  the  United  States  has  used  in  the  cases  cited, 
when  it  has  intended  to  except  out  of  the  operation  of  the  repealing 
law,  prosecution  for  offenses  conmiitted  before  the  repeal,  are  conclu- 
sive to  show  that  the  above  doctrine  is  not  to  be  shaken. 

The  next  question  is,  to  what  extent  was  the  bankrupt  law  repealed 
by  the  act  of  the  19th  of  December,  1803?  Until  we  come  to  the  pro- 
viso, it  is  a  general  and  absolute  repeal.  Had  it  stopped  here  what 
would  have  been  the  consequence?  That  all  commissions  then  pro- 
ceeded in,  to  various  points  of  their  execution,  must  have  been  arrested, 
and  infinite  mischief  have  been  produced.  A  proviso  is  always  intended 
to  limit  the  generality  of  the  enacting  clause,  or  to  save  or  except  cer- 
tain cases  out  of  its  operation.  If  the  proviso  be  ambiguous,  its 
explanation  may  be  best  obtained  by  understanding  the  scope  of  the 
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enacting  clause,  and  discovering  the  mischief  to  be  remedied.  Now, 
here  the  mischief  would  have  been  what  I  have  stated,  and  the  proviso 
applies  precisely  to,  and  remedies  it.  It  declares,  that  '^  the  repeid 
shall  in  no  wise  affect  the  execution  of  any  commission  of  bankruptcy, 
which  may  have  been  issued  prior  to  the  passing  of  this  act,  but  ever^' 
such  commission  shall  be  proceeded  in,  and  fully  executed,  as  if  this 
act  had  not  been  passed."  The  commissions  then  are  still  to  go  until 
finally  executed.  But  what  has  the  punishment  of  a  perjury  previously 
committed,  to  do  with  the  progress  of  such  a  commission  to  its  final 
execution?  I  have  no  doubt,  though  it  is  not  now  necessary  to  decide 
the  point,  that  even  in  the  defendant's  commission,  though  he  has 
obtained  a  certificate,  yet  if  it  be  not  to  be  considered  as  finally  exe- 
cuted ;  and  in  all  other  commissions  not  so  executed,  should  perjury  be 
committed  after  the  repeal,  it  may  be  punished ;  because  if  otherwise, 
it  would  affect  the  final  execution.  The  difference  is  this :  in  the  con- 
struction which  I  give  to  the  proviso,  I  give  it  a  prospective  operation ; 
that  contended  for  by  the  attorney,  gives  it  a  retrospective  operation,  a 
construction  not  favored  in  civil,  much  less  in  criminal  cases.  In  the 
cases  of  future  perjury,  the  not  punishing  them  would  affect  the  execu- 
tion of  the  commission,  but  not  so  as  to  perjuries  previously  committed. 
Upon  the  whole,  if  the  Legislature  intended  to  except  from  the  opera- 
tion of  the  repealing  clause  all  cases  where  commissions  had  previously 
issued,  it  was  easy  to  have  expressed  such  intention  generally,  and  not 
confine  the  proviso  to  the  execution  of  commissions;  and  in  every 
instance  where  they  did  intend  to  leave  open  to  prosecution,  offenses 
committed  before  the  repeal,  they  have  declared  it  in  plain  unambigu- 
ous terms. 

If,  then,  the  indictment  can  not  be  supported  upon  the  first  count 
against  the  bankrupt  law,  can  it  be  sustained  upon  the  second,  as 
against  the  general  criminal  law  of  the  United  States? 

If  the  case  could  be  brought  clearly  within  the  eighteenth  section  of 
this  law,  no  doubt  that  the  indictment  might  be  supported.  But  this 
section  plainly  refers  to  perjuries  committed  in  judicial  proceedings, 
whether  orally,  or  by  deposition.  The  words  relied  upon  by  the  attor- 
ney can  not,  I  think,  be  construed  to  extend  the  crime  of  perjury  to  all 
cases  of  depositions  taken  under  the  authority  of  the  United  States,  be- 
cause that  would  be  to  make  the  same  false  oath  perjury,  and  punisha- 
ble if  put  into  the  form  of  a  deposition,  which  would  be  dispunishable 
if  given  orally.  This  would  be  a  great  absurdity ;  but,  if  it  be  con- 
strued to  extend  to  depositions  taken  in  judicial  proceedings,  then  the 
consequence  will  be,  that  false  oaths  taken  in  judicial  proceedings, 
whether  orally  or  by  deposition,  when  taken  under  the  authority  of  the 
United  States,  are  declared  to  be  perjury.     Besides,  if  the  construction 
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contended  for  be  correct,  the  many  laws  declaring  what  should  be  per- 
jury in  particular  cases,  would  have  been  unnecessary.  And  what  is 
conclusive  upon  this  point  is,  that,  admitting  the  construction,  the  de- 
fendant has  not  committed  this  perjury  in  any  deposition ;  for  the  an- 
swer taken  down  by  the  secretary  in  this  case,  though  committed  by 
iiim  to  writing,  can  not  be  called  a  deposition. 

But  if  the  defendant  can  be  indicted  under  the  general  law  now,  he 
might  have  been  before  the  repeal  of  the  bankrupt  law  —  if  so,  he  might, 
upon  conviction  have  been  punished  with  'fine,  imprisonment,  and  pil- 
lory ;  although  under  the  bankrupt  law,  the  punishment  was  confined  to 
imprisonment  only,  which  proves  either  that  false  oaths,  taken  in  judi- 
cial proceedings,  are  not  made  punishable  by  the  law  in  question ;  or  if 
they  were,  that  the  law  qtiOdd  oaths,  taken  before  commissioners  of 
bankruptcy,  was  repealed  by  the  law;  for  otherwise  the  legislative 
declaration  of  what  should  be  the  punishment  in  such  a  case,  would  be 
defeated  by  the  prior  law,  and  the  act  of  the  public  officer  in  preferring  to 
indict  under  it.  A  bankrupt,  though  deprived  of  everything  and  therefore 
•excused  from  paying  a  fine  under  the  bankrupt  law,  might  be  fined  to 
the  amount  of  $800  under  the  general  law.  This  can  not  be  contended 
for.  If  then  the  defendant  could  not  have  been  indicted  under  the 
general  law,  had  the  bankrupt  law  been  still  in  force,  to  say  that  he  can 
be  so  indicted  after  the  repeal  would  be  to  place  him  in  a  worse  situa- 
tion by  the  repeal  than  he  was  before  it,  whereas  the  effect  of  the  re- 
peal was  to  excuse,  ox  rather  to  render  him  dispunishable  for  this  offense. 

If  he  can  not  be  indicted  under  either  of  those  laws,  can  the  common 
law  be  pressed  into  the  service?  I  think  not ;  and  for  the  same  reasons 
I  have  assigned  why  he  can  not  be  indicted  under  the  general  criminal 
law.  First,  because  the  common-law  description  of  perjury  is,  a  false 
oath  taken  in  some  judicial  proceeding  in  a  matter  material  to  the  issue, 
and  the  punishment  is  fine  and  imprisonment.  In  this  case  the  offense 
does  not  answer  the  description,  and  the  punishment  is  different. 

The  jury  found  the  defendant  not  guilty. 


PEBJUBY  —  F0B6EBT  —  MAKING  FALSE  AFFIDAVITS. 

United  States  v.  Wentwokth. 

[11  Fed.  Rep.  62.] 
In  the  United  States  Circuit  Court j  New  Hampshire^  1882. 

1.  Where  the  Intent  or  Pnrpoee  is  Made  a  XMurt  of  the  offense,  as  by  the  act  of  April, 
1866,  an  intent  to  defraud  the  United  States  is  made  a  part  of  the  oilense  of  making  false 
affldavits  In  certain  cases,  the  indictment  must  allege  the  intent  to  defraud,  but  need  not 
allege  the  means,  drcamstances  or  methods  by  which  the  fraud  was  to  be  effected. 
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2.  The  Act  of  April  5i  1806,  reoitiiiff  '*  that  if  any  person  or  persons  shall  falsely  mak«» 
alter,  forge  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  altered  or  counter- 
feited, or  wlllfolly  aid  or  assist  in  the  false  making,  altering,  forgery,  or  counterfeiting, 
any  bond,  bid,  proposal,  guaranty,  security,  official  bond,  public  record,  affidavit  or  other 
writing,  for  the  purpose  of  defrauding  the  United  States,'*  such  person  or  persona  shall 
be  punished,  etc,  is  aimed  at  forgery  and  not  peijury.  In  case  of  making  false  affidavitSy 
it  is  not  necessary,  under  this  statute,  to  allege  on  prove  that  the  justice  of  the  peace 
before  whom  they  were  sworn  was  qualified  to  take  affidavits.  The  crime  defined  by 
this  statute  being  forgery,  it  is  necessary  that  the  indictment  set  forth,  and  profess  to 
set  forth,  the  affidavits  literally.   A  failure  to  do  so  is  fatal  to  the  indictment. 

Clabk,  J.  Two  indictments  were  found  against  these  respondents 
at  the  May  term  of  this  court,  1870,  for  violation  of  the  act  of  Congress 
of  April  5,  1866,  entitled  ^'  An  act  more  effectually  to  provide  for  the 
punishment  of  certain  crimes  against  the  United  States.^ 

1.  The  first  indictment  contained  two  counts,  and  each  count  de- 
scribed a  separate  offense.  The  first  count  alleged  the  false  making  of 
the  false  affidavit  of  James  A.  Roberts  on  the  11th  day  of  February, 
1868 ;  and  the  second  count  alleged  the  false  making  of  the  false  affidavit 
of  Hannah  Smith  on  the  25th  day  of  November,  1868.  The  second  in- 
dictment contained  but  one  count,  and  that  count  alleged  the  false 
making  of  the  affidavit  of  Hannah  Smith  on  the  11th  day  of  February, 
1868.  The  district  attorney  proposed  to  proceed  with  the  trial  of  the 
respondents  upon  the  first  indictment.  Thereupon  the  counsel  for  the 
respondents  objected  that  the  indictment  contained  two  counts,  each 
count  charging  a  distinct  and  substantive  felony,  and  that  the  two  could 
not  be  joined  in  the  same  indictment,  and  moved,  the  court  to  quash  the 
indictment.  This  motion  the  court  denied.  The  counsel  then  moved 
the  court  to  compel  the  attorney  to  elect  upon  which  count  he  would 
proceed  to  trial,  and  this  motion  the  court  denied.  Thereupon  the 
counsel  for  the  respondents  requested  the  court  to  order  that  the  two 
indictments  be  consolidated  and  tried  at  the  same  time,  and  the  court 
did  so,  and  the  trial  proceeded. 

The  counsel  now  objects  that  the  court  erred  in  refusing  to  quash  the 
first  indictment,  and  in  refusing  to  direct  the  attorney  to  elect  upon 
which  count  he  would  proceed  to  trial,  and  moves  in  arrest  of  judgment. 
Did  the  court  err :  The  acts  charged  are  respectively  felonies  by  the 
statute,  each  in  itself.  1  Chitty,^  cited  by  the  respondent's  counsel, 
says:  '^No  more  than  one  distinct  offense  or  criminal  transaction 
at  one  time  should  regularly  be  charged  upon  the  prisoner  in  one  indict- 
ment." And  so  Archbold,  in  Pleading  and  Evidence,^  says:  "A  de- 
fendant ought  not  to  be  charged  with  different  felonies  in  the  same  in- 
dictment." But  what  if  they  are?  The  court  may,  in  its  discretion, 
quash  the  indictment,  or  compel  the  prosecutor  to  elect  on  which  charge 

1  U  stats,  at  Large,  12.  3  p.  55. 

Sp.2S3. 
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he  will  proceed ;  ^  bat  it  is  no  ground  for  demurrer  or  in  arrest  of  judg- 
ment.^ ''  For,  in  point  of  law,"  says  Chitty,  and  Roscoe  agrees  with 
him,  ^^  there  is  no  objection  to  the  insertion  of  several  distinct  felonies 
of  the  same  degree,  though  committed  at  different  times,  in  the  same 
indictment  against  the  same  offender."  ^  The  statute  of  February  26, 
1853,^  expressly  provides  for  cases  of  this  kind.     It  is  this :  — 

^'Whenever  there  are  or  shall  be  several  charges  against  the  same 
person  or  persons  for  the  same  act  or  transaction,  or  for  two  or  more 
acts  or  transactions  connected  together,  or  for  two  or  more  transactions 
of  the  same  class  of  crimes  or  offenses  which  may  properly  be  joined, 
instead  of  having  several  indictments,  the  whole  may  be  joined  in  one 
indictment,  in  separate  counts ;  and  if  two  or  more  indictments  shall  be 
found  in  such  cases  they  may  be  consolidated." 

In  this  case  the  two  counts  of  the  Indictment  charged  respectively  an 
offense  of  the  same  class  or  kind,  and  these  crimes  grew  out  of  the  same 
transaction  and  were  properly  joined.  The  joinder  in  no  way,  that  the 
coi^rt  can  see,  embarrassed  the  respondents  in  the  trial,  and  the  denial 
of  the  motions  of  the  respondents'  counsel  was  a  proper  exercise  of  the 
discretion  of  the  court,  and  is  no  ground  for  a  new  trial. 

2.  Both  these  indictments  charged  an  intention  to  defraud  the  United 
States  without  stating  the  means,  circumstances,  or  methods  by  which 
the  fraud  was  to  be  effected,  and  this  the  respondents'  counsel  contend 
is  insufficient.  Where  the  intent  or  purpose  is  made  a  part  of  the 
offense,  as  in  this  case,  the  intent  should  be  alleged  in  the  indictment, 
and  must  be  proved.^  But  the  means  of  effecting  the  criminal  intent,  or 
the  circumstances  evincive  of  the  design  with  which  the  act  was  done, 
are  considered  to  be  matters  of  evidence  to  the  jury  to  demonstrate  the 
intent,  and  not  necessary  to  be  incoiporated  in  the  indictment.^  The 
particular  manner  in  which  a  thing  is  to  be  done  need  not  generally  be 
alleged.  In  an  indictment  for  an  assault  with  intent  to  kill,  it  is  not 
necessary  to  state  the  instrument  or  means  used  to  effectuate  the  mur- 
derous intent.  "^    The  point  made  in  this  case  was  e^ressly  decided  in 

8.  The  application  of  Hannah  Smith  for  a  pension  was  properly 
admitted  in  evidence  as  showing  the  use  to  which  the  false  affidavits 
were  to  be  applied  by  the  respondents,  and  their  purpose  to  obtain  for 

1  1  Cblt.  Or.  L.  258;  Arohb.  Fl.  ftEv.  56;  »  1  Chit.  Cr.  L.  883;  1  Whart.  808,  see.  297; 
Boscoe  Cr.  £t.  281.                                               Archb.  PI.  A  Ey.^;  State  v.  Card,  84  N.  H. 

2  Boscoe's  £t.  231,  and  oas^s  cited ;  1  Chit.      510. 

853;  1  Whart.  416.  «1  Whart  294. 

*  Uhi  mipra,  7  1  Whart.  298. 

*  10  State.  162.  s  2  East,  P.  0. 989 ;  to  be  found,  alao,  In  2 

Rues.  884. 
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her  a  pension  improperly,  and  thus  defraud  the  govermnent.     It  was 
necessary  to  prove  this  purpose  or  intent.^ 

4.  The  district  attorney  offered  in  evidence,  in  succession,  the  three 
affidavits  mentioned  in  the  indictments,  to  the  introduction  of  each  of 
which  the  respondents  objected  on  the  ground  of  immateriality,  and 
because  it  was  not  alleged  or  attempted  to  be  proved  that  the  justice  of 
the  peace  before  whom  they  were  sworn  to  was  qualified  to  take  affida- 
vits or  administer  oaths.  To  decide  this  point  intelligently  and  cor- 
rectly it  is  necessary  to  examine  the  statute  on  which  these  indictments 
are  founded,  and  to  ascertain  its  scope,  meaning  and  intent.  If  ''the 
false  making  "  there  mentioned  be  false  swearing,  and  the  offense  be  in 
the  nature  of  perjury,  then  very  clearly  it  should  have  been  averred  in 
the  indictment  that  they  were  sworn  to  before  a  person  competent  to 
administer  an  oath,  naming  such  person  or  court ;  but  if  the  false  mak- 
ing be  forgery  then  it  was  not  necessary  to  allege  anything  about  the 
oath.  The  crime  might  have  been  completed  without  taking  an  oath  at 
all.  The  signatures  of  the  party  and  magistrate,  and  the  jurat,  might 
all  have  been  forged  and  the  offense  completed  —  the  false  making 
accomplished. 

What,  then,  is  this  statute?  What  is  the  offense  described  in  it?  Is 
it  perjury  or  forgery,  or  both  ?  It  is  in  these  words :  "  That  if  any  per- 
son or  persons  shall  falsely  make,  alter,  forge  or  counterfeit,  or  cause 
or  procure  to  be  falsely  made,  altered  or  counterfeited,  or  willingly  aid 
or  assist  in  the  false  making,  altering,  forgery  or  counterfeiting,  any 
bond,  bid,  proposal,  guaranty,  security,  official  bond,  public  record, 
affidavit,  or  other  writing,  for  the  purpose  of  defrauding  the  United 
States,"  etc. 

The  indictments  in  this  case  seemed  to  have  been  framed  upon  the 
idea  that  the  false  making  mentioned  in  the  statute  was  in  the  nature  of 
perjury,  because,  after  reciting  the  affidavits,  they  go  on  to  allege  in 
what  particulars  they  are  false.  But  we  are  satisfied  that  it  is  not  the 
true  constructioa  of  the  statute.  A  little  analysis  and  attention  to  its 
language  makes  this  quite  apparent.  It  says, '' if  any  person  shall 
falsely  make,  alter,  forge  or  counterfeit."  Now,  the  arrangement  and 
connection  of  these  words,  putting  the  ''false  making"  with  other  apt 
words  to  describe  forgery,  to  wit,  altering,  forging,  counterfeiting,  in- 
dicate its  true  intent  and  meaning — that  it  is  aimed  at  forgery  and  not 
at  perjury.  Again,  "  if  any  person  shall  falsely  make,  alter,  forge  or 
counterfeit  any  bond,"  bid,  etc.  Now,  what  is  the  false  making  of  a 
bond  or  bid?  Certainly  not  taking  a  false  oath,  because  the  execution 
of  a  bond  or  bid  requires  no  oath.    To  falsely  make  an  affidavit  is  one 

1  Archb.  98;  1  Whart.  631. 
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thing ;  to  make  a  false  afSdavit  is  another.  A  person  may  falsely  make 
an  affidavit,  every  sentence  of  which  may  be  true  in  fact.  Or  he  may 
actually  make  an  affidavit,  every  sentence  of  which  shall  be  false.  It  is 
the  ''false  making  "  which  the  statute  makes  an  offense,  and  this  is  for- 
gery as  described  in  all  the  elementary  books.  Hawkins  says:^  ''For- 
gery, by  the  common  law,  seemeth  to  be  an  offense  in  falsely  and 
fraudulently  making  or  altering  any  matter  of  record,"  etc.  Chitty 
follows  Hawkins  s^  "  Forgery  may  be  defined  to  be  the  '  false  making.'  " 
Blackstone  defines  it  to  be  the  fraudulent  making.^  Russell^  says  not 
only  the  fabrication  and  false  making  constitute  the  crime,  but  the 
alteration,  etc.  Wharton  quotes  Blackstone  and  East,  and  calls  it  the 
false  making.^    Roscoe,  the  same.^ 

The  allegation  and  proof- requirM  by  the  respondent's. counsel  was 
not  necessary,  for  it  is  quite  evident  an  affidavit  might  be  falsely  made 
when  no  oath  whatever  has  been  taken.  But  it  is  also  contended  by 
the  respondent's  counsel,  that  these  indictments  are  bad  because  they 
profess  to  set  out  the  affidavits  only  in  their  substance,  and  not  in  words 
and  figures,  or  other  apt  words  to  indicate  that  they  are  literally  copied. 
The  words  of  the  indictment  are:  "Which  said  false  and  fraudulent 
affidavit  and  writing  was  then  and  there  of  the  substance  following, — 
that  is  to  say;"  and  the  court  think  that  is  not  sufficient.  The 
offense  described  in  the  statute  on  which  these  indictmeuts  are  founded 
is  forgery,  and  it  has  always  been  held  necessary  in  such  cases  to  set 
out  literally  the  paper  alleged  to  be  forged.  The  statute^  would  seem 
to  have  obviated  that  necessity  in  England,  but  it  has  no  effect  here. 
The  authorities  are  very  numerous  and  uniform.^ 

There  are  some  cases  where  the  instrument  need  not  be  set  out,  as 
when  the  prisoner  has  it  in  his  possession  or  has  destroyed  it.^  Whar- 
ton says  :^^  "  Where  the  indictment  fails  to  claim  to  set  out  a  copy  of  the 
instrument  in  words  and  figures  it  will  be  invalid. ' '  And ,  again :  ^^ "  The 
indictment  should  not  only  set  forth  the  tenor  of  the  bill  or  note  forged, 
but  it  should  profess  to  do  so."  The  obvious  reason  is  that  the  court 
may  see,  on  inspection  of  the  indictment,  that  an  offense  has  been  com- 
mitted, if  the  facts  be  proved.  This  objection  is  well  taken,  is  fatal  to 
these  indictments,  and  the  judgments  must  be  arrested. 

Defendants  discharged, 

1  ch.  70,  sec.  1.  874 ;  1  Chit.  230 ;  State  «.  Bryant,  17  N.  H.  833 ; 

s  ToL  8,  p.  1018.  Oommon wealth  v.  Houghton,  8  Haas.  107; 

s  ToL  4,  p.  845.  State  v.  Parker,  1  Ohit.  393 ;  People  v.  Kings - 

4  yol.  8,  p.  31&  ley,  8  Oow.  088;  United  States  v.  Britton,  2 

«  2  Whar.,  seo.  U18.  Mason,  464. 

•  Or.  Ey.  487.  '  Gommenwealth  v.  Hooghton,  8  liass. 
T  8  ft  3  Wm.,  p.  8,  oh.  188.  107 ;  United  States  v.  Britton,  2  Mason,  464. 

*  Archb.  Or.  PL  A  £▼.  48,  and  cases  there         lo  vol.  1,  sec.  807. 
«ited ;  8  Whart.  1468;  1  Whart  806;  8  Boss.         u  vol.  8,  seo.  1468. 
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SUBORNATION  OF  PERJURY— REQUISITES  OP  CRIMB. 

United  States  v.  Wilcox. 

[4  Blatchl.  898.] 
In  the  United  States  Circuit  Courts  New  TarJcj  1869, 

An  Indlotment  for  Snbomatlon  of  peijury,  under  section  18  of  the  Aot  of  March  M.,  1895,^ 
aveirecl  that  the  defendant  did  feloniously,  knowingly,  and  willingly  procure  B.  to  swear 
falsely,  in  the  taking  of  an  oath,  etc.,  but  did  not  aver  that  B.  knowingly  and  willingly 
swore  falsely :   Held,  on  demorrer,  that  the  indictment  was  bad. 

Indictment  for  subornation  of  perjury.  .  The  defendant  demurred  to 
the  indictment.     Further  facts  appear  in  the  opinion  of  the  court. 

Hall,  J.  The  indictment  contains  twelve  counts,  but  they  are  sub- 
stantially in  the  same  form,  and  the  objections  urged  apply  with  equal 
force  to  all  of  them. 

1.  It  was  insisted,  that  the  act  of  swearing  falsely,  as  set  forth  in 
the  indictment,  is  not  a  crime  under  the  laws  of  the  United  States. 
This  objection  is,  I  think,  well  founded.  The  indictment  alleges,  that 
the  defendant  did  feloniously,  knowingly,  and  willingly  procure  David 
C.  Besse  and  Wakeman  R.  Titus  to  swear  falsely,  in  the  taking  of  an 
oath,  etc.,  but  it  does  not  allege  that  Besse  and  Titus,  or  either  of 
them,  did  ^'knowingly  and  willingly  swear  or  affirm  falsely,"  in  the 
taking  of  such  oath ;  and,  unless  they  did  so,  the  case  is  not  within  the 
statute.  The  indictment  alleges,  that  the  defendant  knew  that  the 
statement  which  Besse  and  Titus  swore  to  was  false,  but  it  does  not  at 
all  allege  that  they  knew  it  to  be  false,  or  that  they  willingly ,  knowingly, 
or  corruptly  swore  falsely.     This  is  clearly  a  fatal  defect. 

2.  It  was,  also,  insisted,  that  the  indictment  does  not  show  that  the 
oath  alleged  to  be  false  was  taken  in  a  case,  matter,  hearing,  or  pro- 
ceeding where  an  oath  or  affirmation  was  required  under  any  law  of  the 
United  States,  or  that  it  was  procured  or  made  for  the  purpose  of  being 
used  in  any  such  proceeding.  I  am  inclined  to  think  that  this  objection 
also  is  well  taken,  but  as  the  defect  first  noticed  is  clearly  fatal,  it  is 
unnecessary  to  express  any  very  decided  opinion  upon  any  other  objec- 
tion. 

1 4  U.  8.  stats,  at  Large,  118. 
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SUBORNATION    OP   PEBJUBY— TESTIMONY  TO  BE  GIVEN  MUST  BE 

FALSE  —  KNOWLEDGE. 

United  States  v.  Dennee. 

[8  Woods,  89.] 
In  the  United  States  Circuit  Court,  Louisiana,  1877, 

An  Indlotinant  fbr  fiabomatlon  of  Pednry  mnst  aver  that  the  teBtimony  which  the 
defendant  Instigated  the  witneaaea  to  give  was  false,  and  that  the  defendants  knew  that 
the  witness  knew  that  the  testimony  which  he  was  instigated  to  give  was  false. 

This  was  an  indictment  for  subornation  of  perjury  in  inducing  Martha 
Knight  to  swear  falsely  before  a  United  States  commissioner  in  a  suit 
pending  in  the  Court  of  Claims  between  Harriet  Mills  and  the  United 
States.  There  was  a  demurrer  to  the  indictment.  Further  facts  appear 
in  the  opinion. 

Woods,  J.  The  crime  of  subornation  of  perjury  has  several  indispens- 
able ingredients  which  must  be  charged  in  the  indictment,  or  it  will  be 
fatally  defective.  1.  The  testimony  of  the  witness  suborned  must  be  false. 
2.  It  must  be  given  willfully  and  corruptly  by  the  witness,  knowing  it 
to  be  false.  3.  The  suborner  must  know  or  believe  that  the  testimony 
of  the  witness  given,  or  about  to  be  given  will  be  false.  4.  He  must 
know  or  believe  that  the  witness  will  willfully  and  corruptly  testify  to 
facts  which  he  knows  to  be  false. 

A  careful  scrutiny  of  the  counts  of  this  indictment  fails  to  reveal  any 
averment  that  the  defendants  knew  or  believed  that  the  testimony  of  the 
witness  whom  they  are  charged  with  suborning  would  be  false,  or  that 
they  knew  it  was  false,  or  that  they  knew  that  the  witness  knew  it  was 
false,  or  that  they  knew  that  she  would  willfully  and  corruptly  testify, 
or  had  willfully  and  corruptly  testified,  to  facts  as  true,  knowing  them 
to  be  false. 

To  make  a  good  indictment  for* subornation  of  perjury  the  false 
swearing  must  be  set  out  with  the  same  detail  as  an  indictment  for  per- 
jury, and  the  indictment  must  charge  that  the  defendants  procured  the 
witness  to  testify  knowing  that  the  testimony  would  be  false,  and  know- 
ing that  the  witness  knew  that  the  testimony  he  had  given,  or  was 
about  to  give,  was  false,  and  knowing  that  he  would  corruptly  and  will- 
fully give  false  testimony.  In  the  case  of  CommontoeaUh  v.  Douglass,^ 
the  defendant  was  indicted  for  subornation  of  perjury.  On  the  trial  the 
court  below  instructed  the  jury  that,  ^Mf  it  was  proved  to  them  beyond 
a  reasonable  doubt  that  the  defendant,  on  the  former  trial  for  forgery 

1  6  Mete  844. 
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(referred  to  in  the  indictment),  pat  Fanny  Grossman  on  the  stand,  or 
caused  her  to  be  put  on  the  stand,  as  a  witness,  knowing  that  she  would 
testify  as  set  forth  in  the  indictment,  and  intending  that  she  should  so 
testify,  and  he  put  her  on  the  stand,  or  caused  her  to  be  put  on  the 
stand,  for  the  purpose  of  her  so  testifying,  and  she  did  so  testify,  and 
such  testimony  was  false,  and  he  knew  when  he  put  her  on  the  stand 
that,  if  she  did  so  testify,  her  testimony  would  be  false,  it  would  be 
sufficient  to  prove  that  part  of  the  indictment  which  alleged  that  defend- 
ant suborned  Fanny  Grossman  to  commit  perjury  as  set  forth  in  the 
indictment.'' 

This  charge  was  assigned  for  error,  and  the  Supreme  Judicial  Gourt, 
in  passing  upon  it,  said:  ^'  The  remaining  exception  to  the  charge  of 
the  presiding  judge  is  of  more  importance,  and  is,  we  think,  well 
founded.  The  jury  were  instructed  that,  if  certain  facts  stated  in  the 
exceptions  were  proved  beyond  reasonable  doubt,  it  would  be  sufficient 
proof  of  that  part  of  the  indictment  which  charged  that  the  defendant 
suborned  Fanny  Grossman  to  commit  perjury.  Now  we  are  of  opinion 
that  all  these  facts  might  exist,  and  yet  the  defendant  might  not  be 
guilty  of  the  crime  charged  in  the  indictment.  The  defendant  might 
know  or  believe  —  for  he  could  not  know  with  certainty  —  that  the 
witness  whom  he  called  would  testify  as  she  did,  and  he  might  know 
that  her  testimony  would  be  false ;  but  if  he  did  not  know  that  she 
would  willfully  testify  to  a  fact  knowing  it  to  be  false,  he  could  not  be 
convicted  of  the  crime  charged.  If  he  did  not  know  or  believe  that  the 
witness  intended  to  commit  the  ciime  of  perjury,  he  could  not  be 
guilty  of  the  crime  of  suborning  her.  To  constitute  perjury  the  wit- 
ness must  willfully  testify  falsely,  knowing  the  testimony  given  to  be 
false. ^  A  witness,  by  mistake  or  defect  of  memory,  may  testify  untruly 
without  being  guilty  of  perjury  or  any  other  crime. 

Subornation  of  perjury  is  in  its  essence  but  a  particular  form  of  per- 
jury itself.* 

Tested  by  these  authorities,  both  counts  of  the  indictment  are  bad, 
first,  because  they  do  not  aver  that  the  defendants  knew  that  the  testi- 
mony which  they  instigated  the  witnesses  to  give  was  false,  and  second  9 
because  there  is  no  averment  that  the  defendants  knew  that  the  witness 
knew  that  the  testimony  she  was  instigated  to  give  was  false. 

Demurrer  sustained. 


1  IHawk.,  ch.69,sec2;Bac.  Ab.,Peijar7,  and  d;  see,  alBO,  form  of  indictment  in. 
A ;  2  Bass,  on  Or.  1753.  Archb.  Cr.  PI,  A  Ev.»  575, 577 ;  see  same  form, 

2  2  Bish.  Cr.   L.,   sec  1197.    See,  also,  2  Bish.  Or.  Proe.,  800.878 ;  State  v.  Carland, 
Whart.  Preo.  of  Indict,  pp.  596, 509,  forms  o  8  Dev.  (L.)  114. 
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SUBORNATION  OF  PEBJURY  —  BEQUISITES. 

United  States  v.  Evans. 

[2  West  0.  Rep.  618.] 
In  the  United  States  District  Courts  District  of  California,  1884. 

Subornation  of  Puijnry—  Indlotmont  For.  —  To  sustain  an  Indlotment  for  procuring 
a  person  to  commit  perjury,  it  is  necessary  that  peijnry  has  in  fact  been  committed. 
It  can  not  be  committed  unless  the  witness  swears  to  what  was  false,  wlllfally  and 
knowingly.  The  Indictment  must  aver,  not  only  that  the  statements  made  by  the 
witness  were  false  In  fact,  and  that  he  Imew  them  to  be  false,  bot  also  that  the  party 
procuring  him  to  make  those  statements  knew  that  they  wonld  be  intentionally  and 
willfnUy  false  on  the  part  of  the  witness,  and  thns  that  the  crime  of  peijory  wonld  be 
oomnutted  by  him. 

De3curber  to  an  indictment  charging  the  defendant  with  subornation 
of  purjury.    The  opinion  states  the  facts. 

A.  P.  Van  Duzer  and  «7.  «7.  De  Haven,  for  the  defendant. 

S.  Q.  HUhom,  United  States  Attorney,  and  Carroll  Cook,  Assistant 
United  States  Attorney,  for  the  United  States. 

Hoffman,  D.  J.  The  indictment,  after  the  usual  formal  allegations, 
which  seem  to  be  quite  sufficient,  charges  in  substance  that  the  defend- 
ant procured  one  Burnett  to  commit  the  crime  of  perjury  by  swearing 
to  certain  allegations  contained  in  an  affldayitmade  and  subscribed  by  him 
on  an  application  for  an  entry  of  certain  timber  lands.  It  avers  that 
Burnett  knew  that  these  allegations  were  false,  and  it  negatives  them 
by  averring  what  the  facts  were.  It  also  avers  that  the  defendant,  when 
he  procured  Burnett  to  swear  to  these  allegations,  also  knew  that  they 
were  false.  It  does  not  aver  that  he  knew  that  Burnett  was  aware  of 
their  falsehood. 

To  sustain  an  indictment  for  procuring  a  person  to  commit  purjury 
it  is  obviously  necessary  that  perjury  has  in  fact  been  committed.  It 
can  not  be  committed  unless  the  person  taking  the  oath  not  only  swears 
to  what  was  false,  but  does  so  willfully  and  knowingly.  He  who  pro- 
cures another  to  commit  a  perjury  must  not  only  know  that  the  statements 
to  be  sworn  to  are  false,  but  also  that  the  person  who  is  to  swear  to 
them  knew  them  to  be  false ;  for  unless  the  witness  has  that  knowledge, 
the  intent  to  swear  falsely  is  wanting,  and  he  commits  no  perjury. 

It  is,  therefore,  essential  that  the  indictment  should  aver  not  only 
that  the  statements  made  by  the  witness  were  false  in  fact,  and  that  he 
knew  them  to  be  false,  but  also  that  the  party  procuring  him  to  make 
those  statements  knew  that  they  would  be  intentionally  and  willfully 
false  on  the  part  of  the  witness,  and  thus  the  crime  of  perjury  would  be 
committed  by  him. 
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The  allegations  of  the  indictment  in  this  case  are  consistent  with  be- 
lief on  the  part  of  the  defendant  that  the  party  alleged  to  have  been 
suborned  supposed  the  statements  he  was  expected  to  make  to  be  true. 
In  that  case  he  would  not  be  guilty  of  perjury,  nor  could  the  defendant 
be  adjudged  guilty  of  procuring  him  to  commit  purjury. 

Demurrer  suMained.^ 


NOTES. 

§  85.  Oommon  Barrator. — As  to  what  does  not  constltate  a  common  bar- 
rator, see  C<mimonweaith  y.  McGuOoch.^ 

§  86.  Bribery — Value  Must  be  Beoeived.  —  Something  of  valae  mast  be 
received.  Therefore,  where  a  public  officer  took  a  promissory  note  which  was 
▼old,  the  crime  was  held  not  committed.* 

§  87.  Bribery — Buylngr  and  SeUinff  Offloee  —  Party  muat  Becelve  Profit, 
or  Aasurance  of  Profit — Tradincr  Vote. — In  CommonwetiUh  v.  CaUaghan^^  there 
was  a  corrupt  agreement  between  two  j  nstices  of  the  peace  to  the  following  effect : 
That  A.  woald  vote  for  C.  as  commissioner  of  revenue  in  consideration  that  B. 
would  vote  for  D.  as  clerk,  and  that  B.  would  vote  for  D.  as  clerk  in  consldenr 
tlon  that  A.  would  vote  for  C.  as  commissioner.  The  voting  was  done  accord- 
ing to  the  agreement.  It  was  held  that  this  was  not  within  the  statute  against 
buying  and  selling  offices,  because  the  corrupt  bargains  and  sales  prohibited  by 
the  statute  were  those  by  which  the  party  bargaining  and  selling  was  to  receive 
some  profit,  or  some  assurance  of  profit  directly  or  indirectly  to  himself. 

§  88.  Bribery — Ofter  to  Accept  Bribe. — An  offer  to  accept  a  bribe  is  not 
a  crime. ^ 

§  89.  Bribery  of  Judicial  Oflloer — Bribe  not  Accepted — Gaee  not  then 
Pending.  —  Under  the  Alabama  statute  (as  also  it  seems  under  the  California 
law),*  an  offer  to  bribe  a  justice  of  the  peace  to  decide  a  case  before  him  is  not 
punishable,  if  the  bribe  be  not  accepted,  or  the  case  be  not  at  the  time  pending 
before  him.  In  Bar^ld  v.  StaUy^  Dabgait,  J.,  said:  <<The  section  of  the  act 
upon  which  this  indictment  is  founded  is  in  the  following  language :  <  Every 
person  who  shall  corruptly  promise,  or  give  to  any  execntivci  legislative,  or 
judicial  officer,  after  his  election,  or  appointment,  either  before  or  after  he  shall 
have  been  qualified,  or  shall  have  taken  his  seat,  any  gift  or  gratuity  whatever, 
with  Intent  to  influence  his  act,  vote,  opinion,  decision,  or  judgment,  on  any 
matter,  cause,  or  proceeding,  which  may  be  then  pending,  or  may  have  come, 
or  be  brought  before  him,  in  his  official  capacity,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  two,  nor  exceeding  ten,  years.' 

1  See  oasSB  U.  S.  v.  Dennee,  8  Woods,  S9 ;  •  State  v.  Walls,  64  Ind.  661. 

Com.  V.  Douglass,  6  Mete.  244;  2  Arch.  Or.  «  2  Ya.  Gas.  460  (1828). 

FT.  ft  PI.,  Pomeroy's  notes,  1750;  2  Whart-  •  Hutohinson  v.  State,  66  Tex.  298  (1871). 

€r.  L.,  (8th  ed.)  1820.  •  People  v.  Parley,  2  Gal.  666  (1802). 

S  16  Mass.  217  ( 1818).  r  u  AU.  606  (1846). 
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"  We  think  that  in  order  to  consnmmate  the  crime  under  this  act  it  must  be 
shown  that  the  cause  or  proceeding  was  pending  before  the  officer  at  the  time 
the  gift  or  promise  was  made;  or  that  the  cause,  or  proceeding,  was  afterwards 
instituted  before  the  officer,  or  so  instituted  that  in  the  ordinary  mode  of  pro- 
ceeding the  same  would  come  before  him.  The  evidence  shows  that  the  offer 
made  to  the  Justice  was  rejected;  no  suit  had  then  been  brought  before  him, 
nor  was  it  shown  that  any  suit  or  proceeding  was  afterwards  commenced.  The 
mere  proof  of  the  offer,  which  was  rejected  (no  suit  bein«;  then  pending,  nor 
■Any  afterwards  commenced)  is  insufficient  to  make  out  the  crime.  We  also 
think  that  a  mere  offer,  which  is  rejected,  does  not  constitute  a  promise,  or 
gift  under  the  statute.  It  is  true  that  an  offer  to  bribe  a  judicial  officer  is  a 
high  offense  at  the  common  law,  and  one  that  deserves  severe  punishment.  It 
is  an  attempt  to  corrupt  the  fountain  of  justice,  and  to  prevent  the  object  and 
«nd  of  government. 

"  Such  an  offense  was  severely  punished  at  the  common  law,  and  might  well 
liave  been  made  a  penitentiary  crime.  But  we  can  not  come  to  the  conclusion 
that  the  statute  intended  to  punish  by  imprisonment  in  the  penitentiary  the 
mere  offer  to  bribe.  To  perfect  the  crime  there  must  be  an  acceptance  of  the 
promise,  or  gift,  either  express  or  implied.  But  if  the  bribe  is  rejected,  the 
offense  is  punishable  at  the  common  law  by  fine  and  imprisonment. 

**  From  this  view  it  follows  that  there  is  error  in  the  charge  of  the  court,  and 
also  error  in  refusing  to  arrest  the  judgment  on  the  motion  of  the  defendant,  as 
the  indictment  does  not  aver  that  any  suit,  or  legal  proceeding  was  then  pend- 
ing or  was  afterwards  instituted. 

"  Let  the  judgment  be  reversed,  and  the  cause  remanded." 

§  90.  Bribefy — Offer  of  Reward  to  Bleotors  by  Candidate.  —  A  promise 
by  a  candidate  for  the  office  of  county  judge  made  to  the  voters  of  his  county 
prior  to  his  election  that  he  will,  if  elected,  pay  into  the  county  treasury  two 
hundred  dollars  per  annum  of  his  salary  as  judge  is  not  an  "  offer  to  reward  a 
voter,"  within  the  Oregon  Constitution,  unless  it  also  appears  that  the  voters 
iulluenced  by  such  offers  were  tax-payers  in  such  county,  or  would  in  some  way 
be  benefited  by  the  performance  of  such  offer  .^ 

$  91.  BBoape — Voluntary  Becape — Neerllgent  Becape. — To  constitute 
voluntary  escape,  the  act  must  be  done  intentionally;  if  negligently  or  igno- 
rantly  it  is  negligent  escape  .^ 

§  92.  The  Qflloer  In  whose  Custody  the  Prisoner  is  must  have  Author- 
ity to  Hold  Him.> 

§  93.  Prisoner  on  Bail  —  Verdict  of  Guilty  —  Prisoner  not  In  Custody 

Instanter.  —  Where  the  accused  is  out  on  ball,  the  return  of  a  verdict  of 
guilty  does  not  of  itself  (without  an  order  of  court)  terminate  his  right  to  his 
liberty  or  place  him  in  the  custody  of  the  sheriff,  nor  does  it  give  the  sheriff  a 
right  to  arrest  or  imprison  him,  and  therefore  one  who  xmder  such  circum- 
stances aids  him  to  escape  is  not  guilty.^ 

1  State  V,  Oharoh,  5  Ore.  876  (1875).  Miller,  2  Ashm.  61 ;  Honsh  v.  People,  75  lU. 

s  Meehsn  v.  State,  ante,  p.  291.  487.                                                     • 

s  State  V.  Dean,  S  Jones  (L.),  808  (1855) ;  *  Redman  v.  State,  28  Ind.  206  (1867). 

^tate  V.  Jonea,  78  K.  C.  420  (1878) ;  Oom.  v.  • 
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§  94. Prisoner  on  Bail  —  Surrender  by  Buretiee.  —  So  where  a  pris- 
oner is  on  bail  and  his  sureties,  with  his  consent,  but  without  any  copy  of  the 
recognizance,  deliver  him  to  the  sheriff,  taking  his  receipt  therefor,  the  prisoner 
is  not  lawfully  in  custody,  and  may  escape  or  be  assisted  to  escape  without  a 
crime  being  committed  .^ 

§95.  Prisoner  Must  be  Under  Sentenoe. — The  Massachusetts  stat- 
ute 2  extends  only  to  convicts  sentenced  and  not  those  held  for  trial  or  in 
default  of  bail.* 

§96.  Aidinar  Bscape  —  Indictment. — A    charge    that   A.   aided    the 

escape  of  B.,  who  was  confined  in  a  certain  jail,  will  not  be  sufficient  to  sustain 
a  conviction  for  aiding  the  escape  of  a  prisoner  confined  in  jail  for  a  felony.  ^ 

§  97. Aidinar — AssLstanoe  must  be  Towards  Bsoaping  from  Jail. — 

Therefore  to  aid  the  person  who  has  escaped  to  elude  pursuit  is  not  within 
the  law.  "  The  statute  offense  is  aiding  or  assisting  any  person  in  jail  in 
escaping  or  attempting  to  escape  from  such  jail  though  no  escape  is  made. 
The  assistance  must  appear  to  have  been  rendered  towards  escaping  from 
within  the  jail  and  not  merely  In  assisting  the  ]>erson  who  had  got  from  the  Jail 
to  elude  pursuit.  If  this  is  not  the  construction  of  the  statute  then  lying 
in  wait  ten  or  twenty  miles  from  the  gaol  to  receive  the  person  and  carry  him 
further  off  would  come  within  the  statute.  The  offense  is  much  more  danger- 
ous, and  requires  a  more  hardy  and  deliberate  purpose  to  assist  a  prisoner  who 
is  within  a  gaol  In  escaping  from  the  gaol  than  to  assist  a  prisoner  who  is  with- 
out to  escape  pursuit."^ 

§  98.  Becape — Ctonveying  to  Prisoner  "  Thlnar  Calculated  or  Useful  to  Aid 
bis  Baoape."  —  Under  statutes  punishing  this,  it  is  essential  that  the  thing  con- 
veyed should  be  proved  to  be  useful  for  that  purpose.  A  mere  charge  that  a 
key  was  conveyed  to  him  is  not  enough.*  And  the*  *<  thing  "  must  be  something 
substantial  to  effect  his  escape,  as  an  instrument;  a  letter  written  to  him, 
advising  him  of  preparations  made  to  free  him.  Is  not  within  the  statute.*  And 
counseling  or  advising  him  to  escape  is  not  within  the  statute.* 

§99.  Breaking  Jail — Void  Warrant.  ~  To  liberate  one's  self,  being 

held  under  a  void  warrant,  does  not  constitute  the  crime  of  breaking  jail.' 

§  100.  Bsoape  of  Other  Prisoners. — And  it  does  not  affect  the  case  that 

other  prisoners,  lawfxdly  confined,  escaped  in  consequence  thereof.^ 

§  101 .  Bxtortion — Must  be  a  Publlo  Oflloer.<->-  Only  a  public  officer  de  jure  or 
de  facto  can  commit  extortion. ^ 

§  102.  Must  not  be  Entitled  to  Feee.— And  the  fees  taken  or  demanded 

must  be  such  as  the  officer  was  by  law  not  entitled  to.^ 

1  Stete  V.  Beebe,  13  Eas.  689  (1874).  ^  HnglieB  v.  Stete,  6  Ark.  182  (1845). 

s  Rev.  State.,  ch.  143,  sec.  61.  •  White  v.  State,  1^  Tex.  183  (1854). 

•  Com.  V,  Homer,  6  Mete.  656  (1848).  •  State  v.  Leach,  7  Conn.  468  (1827). 
«  Kyle  V.  State,  10  Ala.  236  (1846).  And          V*  Id, 

see  Peoi^e  v.Washburn,  10  Johns.  160  (1813).  n  White  v.  State,  66  6a.  885  (1876) ;  CoI> 

•  People  V.  Tompkins,  9  Johns.  70  (1812).        lier  v.  Stale,  66  Ala.  125  (1876). 

•  Ramaey  v.  Btete,  43  Ala.  404  (1868).  u  ColUer  v.  Sute.  ante,  p.  807. 
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§  102  a.  Feee  must  be  Allowed  by  Law.  —  Extortion,  under  the  Texas 

code,  is  the  taking  of  higher  fees  than  are  allowed  by  law ;  and,  hence,  if  no 
fees  are  allowed  by  law  for  a  service,  a  prosecution  can  not  be  maintained.^ 

§  103.  Must  l>e  Obliged  to  Perform  Bervioes.— And  it  is  not  a  misde- 
meanor in  office  for  an  officer  to  receive  compensation  for  services  which  are 
not  his  official  duty  to  perform.' 

§  104.  "  Publio  Officers  "  —  Justices  of  the  Peace.  —  Justices  of  the 

peace  are  not  *' public  officers"  within  the  Texas  statute.' 

§  104  a. Officer  of  the  United  States — Surgeon. — A  surgeon  appointed 

to  make  periodical  examinations  of  pensioners  is  not  an  "  officer  of  the  United 
States,"  within  the  United  States  statute  as  to  extortion.^' 

§  105.  —  Something  of  Value  Must  be  Received.  — To  constitute  extortion  at 
common  law  there  must  be  the  receipt  of  money  or  of  some  other  thing  of  value. 
Therefore,  receiving  a  promissory  note  is  not  extortion  —  for  the  consideration 
being  illegal,  the  note  would  be  void.^ 

§106.  Bztortion  —  Overchigrge  of  Fees  by  Officer — Act  must  be  Done 
Knowingly. —  It  is  necessary  to  convict  an  officer  of  extortion  in  charging  ex- 
cessive fees  that  he  designedly  made  charges  for  services  he  knew  had  not  been 
rendered  or  which  he  knew  to  be  excessive  .> 

And  the  fact  that  in  making  out  a  bill  of  costs,  the  aggregate  amount  of  costs 
charged  is  less  than  the  full  amount  which  he  was  entitled  to  charge,  although 
some  illegal  items  are  included,  raises  a  strong  presumption  of  an  absence  of 
corrupt  intent.^ 

»§  107.  '*  Ifisfeasanoe  in  Office  "  —  Intoxication.  —  Misfeasance  in  office 

Is  the  wrong- doing  of  an  official  act,  and  does  not  relate  to  individual  conduct. 
Therefore,  intoxication  is  not  within  the  term.^  "In  this  case,"  it  was  said, 
«  no  complaint  is  made  that  the  appellee  did  not  faithfully,  honestly,  and  cor- 
rectly discharge  all  his  duties  as  an  officer.  There  was,  therefore,  no  miscon- 
duct as  an  officer  on  his  part,  however  reprehensible  his  conduct  as  an 
individual  may  have  been." 

§  108.  Compounding  Felony —After  Alleged  Compounding  Prisoner  Prose- 
onted — Crime  not  Proved.—  In  R.  v.  8tone,'^  several  defendants  were  indicted 
for  compounding  a  felony.  The  indictment  stated  that  Selina  Smart  had  stolen 
various  articles  (which  were  enumerated),  from  the  defendant  Stone,  and  that 
he  and  the  other  two  defendants  did  compound  the  said  felony  with  S.  S.,  and 
did  take,  exact  and  receive  from  S.  S.,  a  sum  of  6d.  16s.,  for  compounding  the 
same;  and  that  the  defendants  **  did  desist,  and  from  that  time  hitherto  have 
desisted,  from  all  further  prosecution  of  the  said  S.  S.,  for  the  felony  aforesaid. 
Juttice  for  the  prosecution,  opened,  —  that  Selina  Smart  and  her  sister  had 

1  Smith  V.  State,  10  Tex.  (App.)  413  (1881).  »  Com.  v.  Coney,  2  Mass.  523  (1807). 

S  Dntton  V.  City,  9  Phila.  607  (1872) ;  Col-  •  See  ante,  vol.  III.,  eta.  *'  Mistake.*' 

lier  V,  State,  aaUe,  p.  307.  r  Cleveland  v.  State,  84  Ala.  264  (18R8) 

>  Edwards  v.  State,  2  Tex.  (App.)   626  «  Com.  v.  Williams,  79  Ky.  42  (1880). 

0877).  •  4  C.  A  P.  876  (1830). 

*  U.  S.  V.  Germaine,  9  Ctto.  608. 
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been  in  the  service  of  the  defendant  Stone,  who  fonnd  in  their  possession  some 
articles  that  he  claimed  to  be  his;  that  the  defendant  Stone  charged  her  with 
stealing  these  articles,  and  having  paid  Selina  Smart  a  sum  of  6d.  16s.,  which  was 
the  amount  of  her  wages,  he  left  the  room,  telling  the  other  defendants  to  settle 
with  Selina  Smart  and  her  sister;  that  they  would  both  be  transported  if  they 
did  not  go  away  and  leave  the  money;  tllat  they  accordingly  did  leave  the 
money,  and  afterwards  went  before  a  magistrate  to  try  to  recover  their  wages ; 
bat  these  circumstances  coming  to  the  knowledge  of  the  defendant  Stone,  he 
preferred  an  indictment  against  Selina  Smart  and  her  sister,  for  robbing  him; 
upon  which  indictment  they  were  convicted. 

Mr.  Justice  Bosanquet.  The  present  indictment  charges,  that  the  defend- 
ants compounded  a  felony,  and  *^  did  desist  and  from  that  time  hitherto  have 
desisted  from  all  further  prosecution  of  the  said  Selina  Smart."  Now,  I  under- 
stand you  to  state,  that,  so  far  from  that  being  the  case,  Selina  Smart  has  been 
actually  convicted  on  the  prosecution  of  this  very  defendant. 

Carringtan,  for  the  defendants.  Both  Selina  Smart  and  her  sister  were  tried 
at  the  last  assizes,  before  Mr.  Baron  Bolland,  and  convicted. 

Mr.  Justice  Bosakqubt  Then,  I  am  of  opinion  that  this  case  can  not  be  sup- 
ported.   The  defendants  must  be  acquitted. 

Verdict^  not  guilty. 

§  109.  Besiatinff  Officer — Mu8tl>ean  ^'Oflloer." — The  party  resisted  must  be 
an  officer .1  An  overseer  of  a  public  road  is  not  a  **  public  officer  "  whose  au- 
thority it  is  a  crime  to  resist.' 

§  109a.  Besiating  Oflicer — Oflloer  Must  Have  Authority.  —  The  officer  in 
doing  the  act  which  is  resisted,  must  be  acting  within  his  authority.'  Where 
the  defendant  was  indicted  under  the  act  of  April,  1790,^  for  resisting  the  dep- 
uty marshal  when  serving  two  writs  of  capias  ad  respondendum  upon  him,  t^e 
one  for  a  duty  due  upon  a  stiU,  and  the  other  for  a  penalty  recovered  in  an  ac* 
tion  of  debt  by  the  United  States  under  the  revenue  laws ;  the  marshal  having 
demanded  bail  on  both,  and  the  defendant  having  resisted  an  attempt  to  im- 
prison him  by  the  marshal  for  refusal  to  give  bail,  it  was  held  that  the  resist- 
ance was  lawful  and  the  defendant  not  guilty,  the  marshal  having  a  right  to 
require  bail  on  the  former  capias^  but  not  on  the  latter.^  It  seems  that  if  an 
officer,  having  a  distress  warrant  against  the  property  of  A.,  is  resisted  while 
attempting  to  seize  the  property  of  B.  upon  it,  the  person  so  resisting  him  is 
not  liable  for  resisting  an  officer,*  and  resistance  to  the  execution  of  a  writ  of 
habere  facUu  possessionem,  after  the  return  day  of  the  writ,  is  not  an  offense ; 
the  writ  can  not  be  executed  after  the  return  day.^  The  inspectors  being  ap- 
pointed under  the  act  of  March  2,  1799,  by  the  collector  annually  in  office,  and 
ceasing  to  be  such  officers  upon  his  death,  removal  or  resignation,  an  inspector 
exercising  the  duties  of  such  office  after  the  death  of  the  collector  who  ap- 
pointed him,  and  before  his  reappointment  by  the  new  collector,  is  not  such  an 
officer  of  the  customs  for  the  resisting  of  whom  an  Indictment  will  lie,  under 

V 

1  Ab  to   the  coDBtructlon  of  the  word  *  oh.  9,  sec.  22. 

"officer"  in  thla  connection, see  State  v.  *  U.  8. v. Mandell,  1  Hughes,  41S;  6  Cmll 

MoOmber,  6  Yt.  21B  (1834) .  (Vs.) ,  245. 

s  Maverty  v.  State,  10  Lea,  729  (1S82).  •  U.  S.  v.  Myers,  14  Int.  Bev.  Bee  14. 

>  U.  S.  V.  Fears,  8  Woods,  810  (1878),  ante,  ^  U.  S.  v,  Slaymaker,  4  Wash.  C  C.  169. 

p.  824. 
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the  act  above  recited.^  In  United  States  v.  Oay,^  casks  of  goods  had  been  brought 
from  Vermont  and  were  deposited  In  the  store  of  the  defendant  kt  a  place  near 
Boston,  to  which  latter  place  they  were  destined .  There  was  no  apparent  attempt 
at  concealment  or  opposftlon  to  search.  The  casks  were  accompanied  by  an  In- 
voice, on  which  was  written  a  certificate  of  passport  from  the  coUector  of  the  dis- 
trict of  Vermont.  This  invoice  was  shown  to  the  Inspector  at  the  defendant's 
store,  and  the  marks  and  numbers  in  It  corresponded  with  those  on  the  casks. 
The  defendant  proposed  that  the  inspector  should  accompany  the  merchandise  and 
ascertain  at  the  custom-house  the  genuineness  of  the  signatures  of  the  collector 
of  Vermont.  The  Inspector  refused  this,  and  Insisted  on  removing  the  goods 
to  the  custom-house  at  Boston.  Upon  these  facts,  the  court  directed  the  jury 
that  there  was  not  probable  cause  of  suspicion  that  the  goods  were  illegally  Im- 
ported to  justify  a  seizure  by  the  inspector,  and  the  defendant  was  not  liable 
for  i*esistU>g  such  seizure.* 

§  110.  BftBlwtIng  Officer — Officer  Must  have  Proceee.  —  Resisting  or  strik- 
ing a  constable  when  commanding  the  peace,  there  being  no  writ  or  process  in 
his  hands,  is  not  *'  resisting  an  officer  in  the  execution  of  legal  process."  * 

§  111.  Officer  must  be  Acting  in  Bxecution  of  Duty.  — To  sustain  an 

assault  on  an  officer  in  the  execution  of  his  duty,  the  latter  mast  be  so  acting. 
In  B.  V.  Prebble,^  it  appeared  that  some  persons  were  drinking  at  a  late  hour  of 
night  in  a  bam  attached  to  a  public  house,  and  the  landlord  desired  a  constable 
to  clear  them  out,  and  while  he  was  so  doing  they  assaulted  him.  **  The  peo- 
ple," said  Bramwsll,  J.,  **  were  doing  nothing  illegal  nor  contrary  to  any  act 
of  Parliament,  and,  therefore,  the  constable  was  not  acting  in  the  execution  of 
his  duty  as  such  though  what  he  did  may  have  been  very  laudable  and  proper. 
It  would  have  been  otherwise  had  there  been  a  nuisance  or  disturbance  of  the 
public  peace,  or  any  danger  of  a  breach  of  the  peace." 

§  112. Hinderance  must  be  while  Officer  la  In  Discharge  of  Duties  — 

Remote  Cause  not  Sufficient. —  To  constitute  the  offense  the  resistance  or 
hinderance  must  be  while  the  officer  is  in  the  actual  discharge  of  the  duties  of 
his  office  —  and,  therefore,  an  act  which  may  In  Its  remote  consequences  only, 
have  the  effect  of  preventing  the  officer  from  discharging  his  official  duty,  would 
not  constitute  the  offense.  Thus  In  State  v  Lovettf*  the  prisoner  against  whom 
a  suit  had  been  brought  obtained  the  writ  from  the  justice,  and  refused  to  re- 
turn it  to  him  whereby  further  proceedings  in  the  court  were  prevented.  It 
was  held  that  this  was  not  within  the  law. 

§  113.  *'  Resist"  Means  Direct,  Forcible  Means,  not  Passive  Impedi- 
ments —  Threats. —  In  State  v.  Welchy''  an  officer  was  about  to  seize,  under  a 
valid  writ  of  replevin,  a  pair  of  colts  running  at  large  in  a  field,  but  the  defend- 
ants by  throwing  up  their  hands  and  by  throwing  sticks  at  the  colts  frightened 
.them  so  that  the  officer  could  not  catch  them,  and  afterwards  while  the  officer 
was  gone  for  assistance,  the  defendants  secreted  the  colts.    It  was  held  that 

1  U.  S.  V.  Wood,  3 Gall.  960.  s  IF.  ft  F.  325  (1858). 

S  ante,  p.  821.  «  3  Vt.  110  (1830). 

s  U.  S.  V.  Gay,  2  GaU.  859.  r  37  wis.  196. 
*  Jones  V.  State,  60  Ala.  99  (1877). 
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thisiivas  not  within  the  statute  punishing  persons  '<  resisting*'  any  officer 
<<  while  engaged  in  the  lawful  execution  of  any  civil  or  criminal  process." 
Ryan,  C.  J.,  delivering  the  opinion  of  the  court,  said :  **  The  statute  under  which 
the  offense  is  charged,  makes  it  a  misdemeanor  to  resist  an  officer  engaged  In 
the  lawful  execution  of  lawful  process.  Statutes  of  similar  character  elsewhere, 
we  think  generally,  use  several  words  descriptive  of  the  offense.  A  Federal 
statute  of  1790,  from  which  the  descriptive  words  are  copied  in  Pennsylvania, 
Illinois  and  other  States,  employs  the  words,  obstruct,  resist  or  oppose ;  and 
the  Federal  statute,  obstruct,  hinder  or  prevent;  a  Massachusetts  statute,  in- 
timidate, hinder  or  interrupt.  In  the  New  York  statute,  as  in  our  own,  the 
word  resist,  stands  alone.  Our  statute  was  passed  in  1854,  and  probably  fol- 
lowed the  New  York  statute,  adopted  in  1845.  We  find  no  construction  of  the 
latter  reported.  And  the  question  we  are  now  to  pass  upon  appears  to  be  one 
of  the  first  impression. 

<*The  statute  must,  of  course,  receive  a  strict  construction.  In  commenting 
on  the  last  Federal  statute  mentioned,  the  late  learned  and  able  Judge  Kanci 
after  a  critical  and  discriminating  analysis  of  the  statutory  words,  obstruct, 
hinder,  and  prevent,  says :  *  These  distinctions  are,  however,  the  appropriate 
subject  of  scholastic, rather  than  judicial  disquisitions;'  and  holds  that  the 
words  bear  the  same  meaning  in  the  statute.^  We  do  not  so  understand  the 
rule  of  construction.  We  take  it  to  be  correctly  stated  by  Mr.  Dwarris : "  <  When 
the  Legislature,  in  the  same  sentence,  uses  different  words,  the  courts  of  law  will 
presume  that  they  were  used  to  express  different  ideas.'  And  ffice  versa,  when 
our  legislature  saw  fit  to  drop  descriptive  words  used  in  other  statutes,  such  as 
oppose,  obstruct,  hinder,  prevent,  interrupt,  intimidate,  etc.,  we  feel  bound  to 
understand  that  it  did  so  intelligently,  and  omitted  such  words  because  it  did 
not  intend  what  such  words  should  signify. 

'<  It  is  obvious  that  many  or  all  of  these  words  would  include  passive,  indirect 
and  circuitous  impediments  to  the  service  of  process.  Some  may  imply  merely 
negative  difficulties,  as  hindering  or  preventing  an  officer  by  not  opening  the 
door,  or  removing  an  obstacle  or  identifying  a  person  or  thing;  or  indirect  dif- 
ficulties, as  preventing  or  obstructing  on  officer  by  warning  or  concealing  a 
person,  or  removing  or  hiding  a  thing;  or  difficulties  in  parol,  as  intimidating 
an  officer  by  threats,  or  interrupting  him  by  outcries,  or  preventing  him  by  false 
identification  or  information.  All  these  passive.  Indirect,  circuitous,  collateral 
difficulties  in  the  way  of  an  officer's  execution  of  his  process,  we  take  to  be  ex- 
cluded from  our  statute  by  the  use  of  the  single  word,  resist.  To  resist  is  to 
oppose  by  direct,  active  and  quasi  forcible  means.  Crabbe  tells  us  that  resistance 
Is  always  direct,  and,  applied  to  persons,  always  implies  more  or  less  force. 
Bou\'ier  defines  it  to  be  the  opposition  of  force  to  force.  The  word  is  Latin, 
and  its  use  seems  to  be  singularly  true  to  its  etymology  and  to  retain  the  exact 
classical  meaning.  It  Is  the  policy  of  this  statute  to  protect  an  officer  in  the 
execution  of  process  ne  vis  humana  resistat.  We  apprehend  that  to  be  still  the 
precise  meaning  of  the  word  employed  In  the  statute,  to  stand  against  or  to 
withstand.  This  we  take  to  be  the  popular,  the  scholarly  and  the  legal  sense  of 
it.  In  United  States  v.  LukenSf^  is  found  a  loose  dictum,  purely  obiter,  that  re- 
fusal to  obey  an  officer  is  resistance  of  the  officer;  which  we  can  not  regard  as 
of  any  authority  in  reason  or  law.    And  to  bring  a  case  within  the  statute.  It  is 
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-not  enough  that  the  execution  of  the  process  is  opposed  or  obstructed  or  inter- 
rupted or  hindered  or  prevented;  the  officer  must  be  resisted.  It  is  not  enough 
that  he  is  embarrassed  or  Impeded  or  defeated  in  the  execution  of  his  process ; 
tills  must  be  by  resistance  to  him,  to  bring  it  within  the  statute.  And  the  re- 
sistance must  be  active  and  direct  towards  him.  He  may  be  balked,  baffled, 
circumvented,  frustrated,  and  yet  not  be  resisted.  All  these  things  are  contempt 
^f  the  process  of  the  law,  which  are  highly  censurable  and  may  be  actionable; 
but,  short  of  resistance,  they  do  not  come  within  the  provision  of  this  statute. 
No  mere  interference  with  the  person  to  be  arrested  or  the  thing  to  be  seized, 
before  arrest  or  seizure  made  not  involving  an  actual  resistance  of  the  officer.  Is 
within  the  statute.    The  gist  of  the  offense  is  personal  resistance  of  the  officer. 

**  We  do  not  hold  that  there  must  be  actual  force  or  even  a  common  assault 
upon  the  officer.  It  is  not  easy  to  see  how,  but  resistance  may  be  possible 
within  our  construction  of  the  statute,  without  actual  violence  or  technical 
assault.  Of  course  we  agree  with  the  learned  judge  before  whom  the  case  was 
tried,  that  mere  threats  to  the  officer,  unaccompanied  by  force,  would  not  war- 
Tant  the  conviction  of  the  defendants.  Mere  words  can  not  constitute  resist- 
ance. Undoubtedly  threats,  with  present  ability  and  apparent  intention  to 
execute  them,  might  well  be  resistance,  as  they  might  well  amount  to  an  assault ; 
but  not  such  vague,  intemperate  lang^iAgc  as  these  defendants  seem  to  have 
used  without  apparent  purpose. 

*<  There  was  probably  a  common  assault  upon  the  plaintiff  in  replevin,  which 
had  no  relation  to  the  officer  and  can  not  aid  the  finding  of  the  jury.  Had  the 
defendants  so  conducted  themselves  towards  the  officer,  we  should  have  no  diffi- 
culty in  upholding  the  verdict. 

**  There  is  no  pretense  in  this  case  that  the  officer  had  actually  or  constructively 
seized  the  horses  to  be  replevied.  As  far  as  they  were  concerned,  his  warrant 
was  wholly  unexecuted.  The  jury  must  have  found  that  he  would  have  exe- 
cuted his  writ  by  seizing  them  had  not  the  defendants  driven  the  horses  beyond 
his  reach.  If  the  defendants  had  withstood  the  officer  in  his  advance  upon  the 
horses,  they  would  have  been  guilty  of  the  offense  charged  ypon  them.  But 
they  did  nothing  of  the  kind.  They  effected  their  purpose  of  keeping  the  officer 
and  the  horses  apart,  not  by  preventing  the  officer  from  approaching  the  horses, 
but  by  causing  the  horses  to  run  from  him.  They  baffled  the  execution  of  the 
process,  but  tbey  did  not  resist  the  officer.  They  withstood  nothing  which  he 
did,  though  they  left  him  nothing  to  do.  Towards  the  officer  himself  they  were 
wholly  passive.  If  the  process  had  been  for  their  arrest,  and  they  ran  away 
from  the  officer  before  arrest;  or  it  had  been  for  the  arrest  of  another,  and  he 
ran  away  before  arrest,  by  their  counsel,  we  could  not  hold  them  guilty  of  re- 
sisting the  officer.  Had  the  replevin  been  for  a  bird,  which  they  let  fly  from  its 
cage  and  from  the  officer,  before  seizure ;  or  for  a  dog,  who  followed  their  call 
out  of  reach  of  the  officer,  before  seizure ;  or  for  a  boat  in  which  they  sailed 
away,  or  a  carriage  in  which  they  drove  away  from  the  officer,  before  seizure ; 
we  could  not  hold  that  they  resisted  the  officer.  In  all  these  cases,  the  execu- 
tion of  the  process  might  be  hindered  or  prevented,  but  the  officers  would  not 
be  resisted.  Had  the  defendants,  in  these  circumstances,  mounted  these 
horses  and  ridden  away  as  fast  and  as  far  as  Gilpin,  we  could  not  say  that  they 
were  guilty  of  resisting  the  officer  under  this  statute. 

*<  Whether  it  was  wise  or  unwise  for  the  statute  to  stop  with  the  single  word, 
resist,  it  is  not  for  us  to  say.  It  is  possible  that  the  Legislature  did  not  care  to 
(PUt  in  the  power  of  every  ministerial  officer  to  trouble  unfortunates  with  whom 
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he  might  have  to  do,  with  charges  of  constructive  hlnderaacein  the  execution 
of  his  process.  Be  that  as  it  may,  the  statute  confines  the  offense  to  resistance 
and  we  can  not  enlar;<e  its  letter  by  construction.  *  The  principle  that  a  penal 
statute  ought  to  be  construed  strictly,  is  not  only  a  sound  one,  bat  the  only  one 
consistent  with  our  free  institutions.  The  interpretation  has  always,  in  modem 
times,  been  highly  favorable  to  the  liberty  of  the  subject,  and  I  hope  will 
always  remain  so.'  "  ^ 

§  114.  Obstructing  Arreat  — Bemonatrating  with  Officer—  Demandincr  his 
Number. — In  Commonwealth  v.  Sheriff,^  the  court  said:  *<The  officer  swears 
that  the  prisoner  stepped  in  front  of  him,  and  demanded  his  number.  There 
was  also  some  remonstrance  against  what  was  supposed  to  be  unnecessary 
violence  (towards  the  party  arrested).  There  was  really  no  hinderance  or 
obstruction.  The  demand  for  thd  number  of  an  officer  is  no  crime,  nor  is  tbe 
momentary  standing  in  front  of  him.  Still  less  is  it  an  offense  to  remonstrate^ 
provided  there  is  no  incitement  or  resistance." 

§  115.  r-^  TetUng  Goods  without  Consent.  — To  rescue  goods  from  an  offi- 
cer without  assaulting  him,  is  not  Indictable.*  *<  The  owner  of  property  may 
make  use  of  any  peaceable  means  to  prevent  an  attachment  (of  his  as  the 
property  of  another)  as  it  would  in  fact  be  a  trespass  on  him.  He  may  keep 
or  regain  the  possession  peaceably,  and  when  it  can  be  done  without  using  any 
force  or  violence  against  the  officer."  ^ 

§  116.  Perjury —  Valid  Oatn  Bssentlal.  —  In  the  first  place  it  is  essential  to 
the  crime  of  perjury  that  a  valid  oath  should  have  been  administered.^ 

§117.  Bztra-Judldal  Oath.  —  "An  extra-judicial  oath,"  it  is  said  by 

McLean,  J.,  in  United  States  v.  Babcock,^  <<  lays  no  foundation  for  a  prosecution 
for  perjury.  Indeed,  the  policy  of  multiplying  oaths  Is  questioned  by  persons 
of  the  most  enlarged  experience.  Make  anything  common  of  this  nature  and 
the  solemnity  which  it  would  otherwise  impart  is  necessarily  lost.  Custom 
house  oaths  in  all  countries  have  become  a  proverb,  and  tend  but  little  to  se- 
cure the  public  against  fraud." 

§  118. Voluntary  and  Bztra-Judlcial  Oath.  —  So  perjury  can  not   be 

assigned  by  a  false  oath  taken  before  a  notary  to  prove  a  marine  loss.  In  People 
V.  Travis,'^  the  indictment  alleged  that  on  the  16th  day  of  November,  1853,  the 
schooner  Hope,  of  which  the  defendant  was  master,  was  wrecked  and  lost  on 
Lake  Erie ;  that  one  Samuel  Watson  was  owner  of  the  schooner,  and  had  before 
the  time  of  the  loss  procured  a  policy  of  insurance  to  the  amount  of  $600,  to  be 
executed  for  his  benefit  by  the  Atlas  Mutual  Insurance  Company ;  that  the  de- 
fendant, on  the  21st  day  of  November,  at  Buffalo,  before  Samuel  T.  Atwater,  a 
notary  public,  sworn,  as  master,  to  the  truth  of  a  protest  setting  forth  a  his- 
tory of  the  circumstances  leading  to  and  accompanying  the  loss,  which  protest 
is  set  forth  in,  and  parts  of  it  are  negatived  by  the  indictment,  which  concludea 
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with  the  general  allegation  that  the  defendant  did,  in  manner  aforesaid,  etc., 
commit  willful  and  corrupt  perjnry. 

By  the  Courts  Cunton,  J.  An  Indictment  for  perjnry  must  set  forth  «the 
substance  of  the  offense,"  and  that  the  matter  sworn  to  and  alleged  to  have 
been  false,  was  material,  must  be  shown  by  the  pleading. 

There  can  be  no  materiality  in  the  matter  sworn  to,  unless  it  was  pertinent 
to  some  trial  or  proceeding  warranted  by  law,  and  the  indictment  must  set 
forth  such  trial  or  proceeding.  "A  party  claiming  goods  seized  under  an 
ezecntion,  jnade  an  aflQdavit  stating  that  he  had  purchased  and  paid  for  them, 
and  was  indicted  for  perjnry,  but  as  the  indictment  did  not  state  that  any  ap- 
plication had  been  made  for  an  interpleader  rule,  it  was  holden  bad,  for  it 
did  .not  appear  that  any  proceeding  was  pending  to  which  the  affidavit  was 
applicable.  So  in  other  cases  when  the  false  oath  is  made  in  the  course  of  a 
suit,  the  indictment  must  show  that  a  snit  was  then  depending;  if  it  be  prelim- 
inary to  a  suit,  and  in  a  matter  of  which  the  court  has  jurisdiction,  the  indict- 
ment most  show  it."  ^ 

Admitting  that  the  notary  had  jurisdiction  to  administer  the  oath,  and  that 
defendant  is  indictable,  and  indictable  in  a  State  court  for  perjury,  in  swear- 
ing to  the  protest,  still  the  indictment  is  clearly  bad,  because  it  does  not  show 
any  pending  proceeding  to  which  the  protest  was  applicable,  nor  that  the  protest 
was  preliminary  to  any  suit  or  proceeding.  It  does  not  even  show  that  there 
was  any  outstanding  policy  of  insurance  covering  the  loss.  It  avers  that 
Watson,  the  owner  had  "  before  that  time"  procured  an  insurance  on  the  ves- 
sel, but  it  does  not  allege  that  the  Insurance  was  outstanding,  nor  that  Watson 
had  commenced  or  contemplated  an  action  upon  the  policy,  nor  that  the  protest 
was  made  a  parcel  of  the  preliminary  proofs  required  by  the  terms  of  the  policy 
or  by  the  custom  of  merchants,  nor  that  it  was  intended  or  could  be  used  for 
any  purpose  whatever. 

I  might  here  dismiss  this  matter,  but  at  the  request  of  the  parties  I  will  give 
my  opinion  upon  other  and  more  important  questions  involved  in  this  prosecu- 
tion. 

Assuming  that  perjury  may  be  predicate  of  a  <<  protest,"  the  district  attor 
ney  claims  that  the  case  falls  within  our  statute  of  perjury.  I  do  not  think  so. 
The  general  words  of  that  statute  must  be  restrained  by  general  principles  of 
law.  The  words  include  all  perjuries  committed  in  any  territory,  and  before 
any  tribunal  or  officer,  provided  the  oath  is  lawfully  required.  The  cases  are 
very  few  in  which  a  government  punishes  crimes  committed  out  of  its  terri- 
torial jurisdiction;  and  a  State  never  recognizes  as  a  crime  a  breach  of  the 
laws  of  another  State 'or  jurisdiction.  We,  perforce,  leave  to  the  Federal 
courta  the  vindication  of  the  laws  of  the  United  Statas  within  our  borders, 
and  do  not  usurp  the  power  to  punish  perjuries  or  robberies  committed  in 
Ohio.  Crime  is  essentially  local,  and  is  defined  and  punished  only  by  the  law 
of  the  place  where  it  was  committed. 

The  notary  public  before  whom  the  oath  in  question  was  taken,  was  one 
duly  appointed  in  pursuance  of  the  laws  of  this  State  and  acting  within  its 
territory.  Our  statute  confers  no  authority  upon  a  notary  to  administer  an 
oath.  It  confers  some  powers  and  enumerates  others  derived  from  other 
sources.    It  declares  that  "  notaries  public,"  appointed  under  bur  law,  **  have 

1  8  Archb.  Cr.  L.  693, 594. 
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authority  to  demand  acceptance  and  payment  of  foreign  btllB  of  exchange," 
etc.,  **  and  to  exercise  sach  other  powera  and  duties  as  by  the  law  of  nations, 
and  according  to  commercial  usage,  or  by  the  laws  of  any  other  State,  govern- 
ment, or  country,  may  be  performed  by  notaries  public.*'  ^  Now  all  this  Is 
simply  declaratory  and  permissiye.  A  notary  public  is  an  officer  recognized 
by  the  law  of  nations.  That  law  vests  him  with  certain  powers,  and  his  seal  Is 
taken  notice  of  by  foreign  courts.  Oni*  statute  declares  our  notaries  public  to 
be  a  notary  public  within  the  purview  of  the  law  of  nations.  Other  States, 
governments  and  countries  may,  by  law  vest  certain  powers  in  notaries  public, 
in  consideration  of  their  public  character,  and  the  power  of  authentication 
attributed  to  their  seals.  A  sister  State  may,  for  instance,  confide  to  them  the 
power  of  taking  within  their  theater  of  action,  proofs  of  conveyances  to  be 
recorded,  and  of  Instruments  and  depositions  to  be  used  in  evidence  within  its 
territory.  Our  law  says  that  our  notary  may  exercise  these  powers;  but  fhey 
are  powers  conferred  by  and  exercised  by  foreign  laws. 

The  same  remarks  apply  to  the  powera  and  duties  which  <<  according  to  com- 
mercial usage  "  may  be  performed  by  notaries  public.  Our  law  permits  our 
notaries  to  perform  them.  By  commercial  usage,  this  protest  coxdd  be  made 
before  a  notary  public,  and  by  the  same  usage,  he  could  administer  the  oath 
and  authenticate  the  protest;  but  our  law  did. not  require  the  oath,  nor  was  it, 
under  our  law,  <<  necessary  for  the  prosecution  and  defence  of  any  private 
right,  or  for  the  ends  of  public  j  ustice . "  >  This  subdivision  of  the  statute  defini- 
tion of  perjury,  refers  to  a  class  or  classes  of  cases  wholly  different  from  this. 
But  if  it  be  comprehensive  enough  to  cover  this  case,  then  where  is  the  evidence 
in  the  indictment  of  the  existence  of  any  private  right  or  claim  to  the  prosecu- 
tion or  defence  of  which  the  sworn  protest  could  be  applicable? 

But  such  a  protest  is  a  purely  voluntary  act.  The  master  may  properly  make 
it  for  the  information  of  his  owners,  or  the  satisfaction  of  the  underwriters, 
i^  case  of  a  loss  by  perils  of  the  sea.  He  can  not,  however,  be  required  to 
make  it,  nor  can  the  owner  **  by  commercial  usage  "  be  required  to  procure  it. 
If  made,  it  forms  a  very  proper  portion  of  the  preliminary  proofs  of  loss.  As 
a  voluntary  statement,  whether  sworn  to  or  not,  it  may  be  important  evidence 
against  the  master  for  the  owner,  or  for  the  underwriter  in  the  owner's  action 
on  the  policy,  but  it  is  never,  under  our  law,  evidence  for  the  owner  against 
the  insurers* 

I  am  of  the  opinion  that  the  crime  of  perjury  can  not,  under  our  statute,  be 

founded  upon  such  a  protest,  and  the  district  attorney  is  advised  to  enter  a 

nolle  prosequi, 

MoUon  granted, 

§  119.  Perjury  and  False  Swearlnflr  DistinguiBhed  —  Texas  Statute.  —  The 
difference  between  perjury  and  "  false  swearing "  under  the  Texas  code  is 
pointed  out  in  Longford  v.  Staled  In  this  case  Hubt,  J.,  delivered  the  follow- 
ing opinion :  The  appellant  was  tried  and  convicted  of  the  offense  of  false 
swearing,  from  which  conviction  he  appeals  to  this  court.  The  assignment  of 
false  swearing  is  made  upon  an  affidavit  sworn  to  before  A.  W.  Morrow,  a 
justice  of  the  peace  for  Williamson  County,  wherein  the  appellant  charges  one 
James  Flint  with  the  theft  of  a  mule.    The  appellant  moved  to  quash  the  indict- 

1  2  Bev.  State.,  p.  28S,  sees.  44, 45.  ^  9  Tex.  <App.)  283  (1880). 

s  2  Rev.  Stats.,  p.  681,  seo.  1,  sabd.  2. 
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inent,  setting  forth  several  objections  thereto.  We  shall  consider  bnt  one, 
which  is  as  follows,  viz:  <<  Because  it  [the  indictment]  shows  that  if  any  offense 
has  been  committed,  it  is  another  and  different  one  from  that  charged  in  the 
Indictment.'*   The  court  overruled  the  motion,  to  which  the  appellant  excepted. 

The  question  presented  for  our  decision  is  this :  By  swearing  to  such  an  affi- 
davit before  the  jastice,  was  appellant  guilty  of  false  swearing  or  perjury,  the 
other  ingredients  being  present?  The  proper  solution  of  this  question  requires 
a  constmction  of  articles  186, 188, 192,  Penal  Code.  False  swearing  is  defined 
as  follows :  **  If  any  person  shall,  deliberately  and  willfully,  under  oath  or 
affirmation  legally  administered,  make  a  false  statement,  by  a  voluntary  decla- 
ration or  affidavit,  which  is  not  required  by  law  or  made  in  the  course  of  a 
judicial  proceeding,  he  is  guilty  of  false  swearing."  ^ 

"  Perjury  is  a  false  statement,  either  written  or  verbal,  deliberately  and  will- 
fully made,  relating  to  something  past  or  present,  under  the  sanction  of  an 
oath,  or  such  affirmation  as  Is  by  law  equivalent  to  an  oath,  when  such  oath  or 
affirmation  is  legally  administered  under  circumstances  in  which  an  oath  or 
affirmation  is  required  by  law,  or  Is  necessary  for  the  prosecution  or  defence 
of  any  private  right,  or  for  the  ends  of  public  justice."  * 

'*  All  oaths  or  affirmations  legally  taken,  in  any  stage  of  a  judicial  proceed- 
ing, civil  or  criminal,  in  or  out  of  court,  or  before  a  grand  jury,  are  included 
In  the  description  of  this  offense."  * 

We  will  see  by  examining  article  196  that  if  the  statement  is  made  in  the 
course  of  a  judicial  proceeding  it  can  not  be  "  false  swearing."  On  the  other 
hand,  by  article  188,  if  the  false  statement  under  oath  or  affirmation  is  neces- 
sary for  the  ends  of  public  justice,  perjury,  and  not  false  swearing,  is  the 
offense.  At  what  stage  of  a  judicial  proceeding  must  the  false  statement  be 
made?  At  any.*  Where  must  it  be  made?  "  In  or  out  of  court."  *  It  foUows 
that  tf  the  false  statement  is  made  under  oath,  legally  administered,  under  cir- 
cumstances which  make  it  necessary  for  the  ends  of  public  justice,  or  at  any 
stage  of  a  judicial  proceeding,  in  or  out  of  court,  the  making  of  such  statement 
(the  other  elements  attending)  would  be  perjury. 

The  second  chapter  of  the  Code  of  Criminal  Procedure  makes  full  and  com* 
plete  provisions  for  this  affidavit.  In  law  it  is  called  a  *^  complaint."  The 
magistrates  are  authorized  to  issue  their  warrants  upon  the  making  of  the  com- 
plaint. Unless  in  cases  specially  provided  for  otherwise  by  the  code,  the  mag- 
istrate must  base  his  warrant  upon  the  complaint.  It  is  the  very  basis  of  the 
prosecution  in  a  great  many  cases.  Without  it  there  can  be  no  proceeding, 
except  through  the  grand  jury.  (We  aUude  to  the  criminal  proceedings.)  Sup- 
pose this  complaint  is  filed  before  the  county  attorney,  and  upon  it  an  informa- 
tion is  presented ;  suppose,  further,  that  the  complaint  is  quashed  —  what  wiU 
be  the  fate  of  the  information?  Or,  to  carry  the  supposition  further,  suppose 
a  conviction  is  had  upon  the  information,  and  the  defendant  moves  in  arrest 
of  judgment,  upon  the  ground  that  the  complaint  is  defective.  The  judg- 
ment, conviction,  information,  and  complaint  —  in  fact,  the  whole  proceed- 
ing— dissolves  and  crumbles  to  pieces.  Is  this  a  <*  judicial  proceeding?" 
Most  clearly  it  is.  Nor  does  it  matter  at  what  stage  the  statement  is  made,  — 
the  beginning,  intermediate,  or  end,  —  whether  taken  in  or  out  of  court.    It 

I  Penal  Code,  art.  196.  « Art.  192. 

d  Id,,  art.  188.  6  u^a. 

^  Id.,  art.  193. 
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follows,  from  article  196,  that  if  it  be  a  judicial  proceeding  it  is  not  false 
swearing. 

At  common  law  perjury  was  "  the  willful  false  oath  by  one  who,  being  law- 
fully required  to  depose  the  truth  in  any  proceeding  in  a  court  of  justice, 
swears  absolutely  in  a  matter  of  some  consequence  to  the  point  in  question, 
whether  he  be  believed  or  not."  It  may  be  contended,  as  Is  stated  by  Mr. 
Archbold,  that,  to  constitute  perjury,  '<the  judicial  proceeding  must  be  pending 
in  court  at  the  time  the  oath  was  taken  and  the  false  statement  made."  ^  But 
.  we  believe  that  our  Penal  Code,  in  articles  188, 192,  meets  that  very  objection. 
Article  192  provides  that  if  the  oath  is  taken  "  in  any  stage  "  of  tlie  proceeding, 
« lu  or  out  of  court,"  the  offense  is  perjury.  This,  to  our  minds,  concludes  the 
question. 

But  let  us  view  it  in  another  light.  We  find  that  if  the  oath  is  necessary  f  or< 
or  to  the  ends  of  public  justice,  then  it  would  be  perjury.  If  Mr.  Flint  had 
stolen  the  mule,  public  justice  demanded  that  he  should  be  prosecuted.  The 
whole  people  of  this  State  had  an  interest  in  his  prosecution.  In  order,  then» 
that  the  ends  of  public  justice  might  be  attained  by  the  punishment  of  the 
guilty,  the  law  required  this  complaint  to  be  made  and  sworn  to.  This  is  the 
beginning  of  the  prosecution,  to  the  end  that  public  justice  may  be  had  in  the 
premises. 

Again :  If  the  oath  is  required  by  law,  or,  to  use  the  language  of  the  Code» 
*<  under  circumstances  in  which  an  oath  Is  required  by  law,"  then  it  would  be 
perjury.  A.  desires  to  prosecute  B.  for  theft — a  felony.  The  grand  jury  Is  not 
in  session.  What  must  he  do?  The  law  requires  that  he  make  a  complaint  be* 
fore  a  proper  officer,  in  writing,  charging  B.  with  the  theft?  Before  the  officer 
can  legally  issue  his  writ  for  the  arrest  of  B.,  the  law  requires  that  the  com- 
plaint shall  be  sworn  to.  Hence  we  conclude  that  the  affidavit,  or  complaint^ 
upon  which  the  false  swearing  was  assigned  was  required  by  law.  The  oath 
was  taken,  then,  **  under  circumstances  required  by  law." 

We  are  not  to  understand  that  the  law  must  require  the  defendant,  or  any 
particular  individual,  to  make  the  oath;  but  if  the  law  requires  such  an  instru* 
ment  to  be  sworn  to  (before  it  can  have  a  legal  standing)  by  any  person,  then, 
if  taken,  it  would  be  under  circumstances  required  by  law. 

We  conclude,  therefore,  that  the  court  below  erred  in  overruling  appellant's 
motion  to  quash. 

The  State  proved  by  the  witness  Flint,  over  objection  of  appellant,  the  de- 
clarations of  appellant's  wife,  as  follows:  ** I  asked  Mrs.  Langford  for  the  bill 
of  sale.  She  at  first  refused  to  give  it  to  me;  said  the  mule  was  her  property^ 
and  that  defendant  told  her  there  was  $10  due  on  the  mule,  and  she  would  not 
let  me  have  the  bill  of  sale  unless  I  promised  to  pay  her  the  $10.  I  told  her  I 
traded  for  the  mule,  but  agreed  to  pay  her  the  910  she  claimed,  and  she  gave 
me  the  bill  of  sale  which  is  here  shown  to  me."  The  bill  of  sale  was  introduced 
in  evidence,  without  proof  of  execution  by  appellant.  We  are  at  a  loss  to 
know  upon  what  principles  of  the  law  of  evidence  the  statements,  either  of  Mrs. 
Langford  or  of  the  witness  Flint,  could  be  legal  evidence  against  appellant,  he 
not  being  present.  Before  a  jury  they  were  calculated  to,  and  no  doubt  did 
prejudice  his  case.  We  think  the  bill  of  sale  should  have  been  shown  to  have 
been  executed  by  appellant,  before  admitting  it  in  evidence. 

For  the  above  errors  the  case  is  reversed  and  remanded. 

Beversed  and  remanded^ 

1  3  Archb.  Or.  Pr.  A  iPl.  593-612. 
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§  120.  Court  Must  Have  Jurisdiotlon  of  the  Case.  — And  to  constitute 

perjury,  it  is  essential  that  the  court  in  which  oath  is  made,  has  jurisdiction  to 
try  the  case.^ 

§  121 . Offloer  must  Have  Authority  to  Administer  Oath. — And  it  is  like 

wise  essential  that  the  officer  has  legal  authority  to  administer  the  oath,>for  it  is 
not  perjury  to  swear  falsely  before  an  unauthorized  officer.* 

§  122.  Oath  must  be  Required  by  Law.  — Also  the  oath  must  be  one 

required  by  law  in  such  a  case  .^ 

Where  the  evidence  which  the  prisoner  is  charged  to  have  given  falsely  be- 
fore the  grand  jury  does  not  clearly  appear  to  relate  to  an  offense  committed 
within  the  county,  there  is  no  crime  .^ 

So,  where  by  statute  an  affidavit  of  the  truth  of  an  answer  in  chancery  Is  not 
required  unless  called  for  by  the  bill,  to  assign  perjury  upon  an  answer  In  chan- 
cery, it  must  appear  tliat  the  bUl  called  for  an  answer  under  oath.* 


§  123. 


Arbitrator  Without  Jurisdiction. — Where  an  arbitrator  had  no 


tiDthority  to  administer  an  oath,  a  person  can  not  be  convicted  of  perjury  In 
swearing  before  him.^ 

In  B.  V.  Hanks f^  the  prisoner  was  indicted  for  perjury  in  swearing  falsely 
before  Mr.  Creewes  Dudley,  an  arbitrator,  appointed  under  an  order  of  Lord 
Tenterden.  It  appeared,  that  an  action  depending  In  the  Court  of  King's 
Bench  was  referred  by  an  order  of  Lord  Tenterden  to  Mr.  Creewes  Dudley,  and 
by  his  lordship's  order  It  was  <^  farther  ordered,  that  the  respective  wit- 
nesses should  be  sworn  before  the  said  chief  justice  or  some  other  judge  of 
his  Majesty's  Court  of  King's  Bench,  or  before  a  commission  duly  authorized." 
Mr.  Dudley  was  a  commissioner  for  taking  affidavits  in  the  Court  of  King's 
Bench;  and  he  under  this  order,  swore  the  present  defendant  as  a  witness,  be- 
fore himself,  and  signed  a  jurat,  stating  that  she  had  been  so  sworn;  and  he  then 
examined  her  viva  voce.    On  this  evidence  the  perjury  was  assigned. 

Talfowrdy  for  the  defendant,  objected,  that,  although  Mr.  Dudley  was  a  com- 
missioner duly  authorized  by  his  commission  to  take  affidavits,  yet  he  had  not 
authority  of  any  kind  to  administer  an  oath  for  any  viva  voce  examination;  and 
he  further  objected,  that  the  order  of  Lord  Tenterden  conferred  no  new  power 
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of  swearing  witnesses,  bat  merely  allowed  the  witnesses  to  be  sworn  before  a 
commissioner  duly  authorized,  which  meant,  authorized  by  some  other  means. 
Gasei^ee,  J.  By  the  statute  29  Charles  II. ,i  the  courts  are  empowered  to 
appoint  commissioners  for  taking  affidavits;  and  if  this  order  had  empowered 
a  commissioner  for  taking  affidavits  to  administer  this  oath,  I  would  have  re- 
served this  point,  because,  whether  the  Court  of  King's  Bench  has  any  power 
to  authorize  their  commissioners  to  take  any  thing  but  affidavits,  is  a  question 
I  should  have  left  them  to  decide.  However,  on  this  order,  that  question  does 
not  arise  for  the  order  only  allows  the  witnesses  to  be  sworn  before  a  commis- 
sioner duly  authorized ;  now  as  Mr.  Dudley  was  never  authorized  to  administer 
an  oath  for  a  viva  voce  examination,  I  am  of  opinion  that  the  defendant  must  be 

acquitted. 

.  Verdict,  not  guUtsf. 

So  where  a  submission  to  arbitrators  has  not  been  made  as  required  by  stat* 

ute,  a  false  oath  taken  before  them  is  not  perjury.' 

§124.  AsaesBor.  —  Where  an  assessor  was  bound  by  law  to  make  hia 

assessment  between  the  first  days  of  August  and  January  in  each  year,  an  oath 
administered  by  him  after  the  date  c^n  not  sustain  a  change  of  perjury.* 

§  125. Commiaaioners  of  Banlcruptoy.  —  In  £.  v.  Erringtorif^  it  was  held 

that  perjury  could  not  be  committed,  in  evidence  given  before  commissioners 
of  bankruptcy  when  there  was  no  good  petitioning  creditor's  debt  to  support  it. 
It  appeared  in  evidence  that  Ambroise  Frichard,  a  builder  at  Leamington,  be- 
ing insolvent  applied  to  the  defendant  who  was  an  attorney  residing  in  the 
same  place,  for  his  advice.  He  disclosed  the  state  of  his  affairs  to  the  defend- 
ant, and  informed  him  that  he  was  insolvent,  that  he  was  indebted  to  his 
brother  James  in  the  sum  of  £30  or  £40;  and  that  he  had  leasehold  property 
which  was  mortgaged,  but  not  to  its  full  value.  The  defendant  suggested  to 
him  the  granting  a  mortgage  to  his  brother  James  on  this  property  for  £200; 
that  he  should  become  a  bankrupt,  and  that  this  would  furnish  the  means  of 
working  the  commission. 

The  deeds  were  prepared  by  the  defendant  and  the  stamps  purchased,  by  his 
direction,  of  a  person  of  the  name  of  Bousham,  in  the  early  part  of  the  month  of 
September.  The  deeds  were  executed  on  or  about  the  4th  of  that  month,  but 
they  were  antedated  to  the  3d  and  4th  of  July.  This  was  necessary  to  effect 
the  fraud  because  the  ^at  was  to  be  issued,  and  was  in  fact  issued,  in  the  month 
of  October.  It  appeared  further,  upon  the  cross-examination  of  the  bankrupt 
that  the  debt  due  the  petitioning  creditor,  Bartlam,  was  much  less  than  £100. 
It  further  appeared  that  there  were  two  other  creditors,  to  each  of  which  he 
owed  more  than  £100 ;  therefore  under  the  eighth  section  of  the  statute,^  the  Lord 
Chancellor  might,  on  application,  have  directed  the  substitution  of  a  good  pe- 
titioning creditor's  debt,  for  Bartlam's;  but  this  had  not  been  done. 

The  counsel  for  the  defendant  contended  that  the  defendant  was  entitled  to 
an  acquittal  upon  the  first  count,  inasmuch  as  the  averment  that  Bartlam  was  a 
creditor  for  £100  was  not  only  not  proved  but  disproved.    Upon  the  second 

• 
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connt  they  made  several  objections :  first,  upon  the  evidence  that  this  disproof 
of  the  debt  of  the  petitioning  creditor  rendered  all  the  proceedings  nnll ;  next, 
upon  the  defect  of  averments,  —  that  It  was  not  averred  that  there  was  any  pe- 
titioning creditor's  debt;  that  it  was  not  averred  that  any  act  of  bankruptcy 
had  been  committed;  that  it  was  not  averred  to  be  material  that  the  date  of  the 
execution  of  the  deeds  should  have  been  truly  stated  by  the  defendant;  and 
tiiat,  Inasmuch  as  the  whole  transaction  with  James  Frichard  was  concocted  in 
fraud,  the  deeds  would  not  have  been  more  operative  if  dated  the  4th  of  July 
than  as  they  were  dated  the  4th  of  September.  And  lastly,  that  there  was  not  a 
substantive  averment  that  any  such  deeds  were  in  existence.  The  jury  found 
the  defendant  guilty,  and  the  learned  judge  reserved  all  the  points  for  the  con- 
sideration of  the  judges.  The  following  cases  were  referred  to  in  the  course 
of  the  argument:  Bex  v.  Punshofif^  Bex  v.  Bapael,*  Bexv.Jones,^  BexY. 
Walton*  , 

This  case  was  argued  in  Michaelmas  term,  1841,  before  all  the  judges,  except 
BosANQUBT,  J.,  Aldbbson,  B.,  and  Pattbsox,  J. 

M.  D,  HUl,  for  thci  prisoner.  Upon  the  first  objection  the  prisoner  is  entitled 
to  an  acquittal.  The  fact  was  proved  that  there  was  no  good  petitioning  credi- 
tor's debt.  The  commission  was  therefore  bad,  and  the  commissioner  had  no 
authority  to  administer  the  oath.  It  is  true  that,  by  6  Qeorge  TV,,*  this  com- 
mission might  have  been  established  by  an  order  of  the  Lord  Chancellor  sub- 
stituting a  good  petitioning  creditor;  but  no  such  order  has  been  made,  and 
the  commission  must  be  deemed  void  as  to  the  adjudication,  and  aU  acts  sub- 
sequent to  it. 

.  liORD  Abinobr.  You  say  the  adjudication  was  all  wrong,  therefore  all  sub- 
sequent proceedings  are  bad.  The  power  to  substitute  a  good  petitioning 
creditor's  debt  shows  that  the  Legislature  intended  it  void  without  such  an 
order. 

HiU  then  cited  MuskeU  v.  Drummond^^  when  he  was  stopped  by  Lord  Denman, 
C.  J.,  and  the  conviction  was  held  bad. 

§  126.   Orand  Jury  Without  Jurisdiction.  —  So  where  a  grand  jury  had 

no  power  to  inquire  whether  an  officer  had  been  guilty  of  taking  illegal  fees,  a 
false  oath  taken  in  the  cause  of  such  inquiry  was  not  perjury .^ 

§  127.  Court  must  have  Jurisdlotion  —  Bxtra-Judlcial  Trial  by  Beason  of 
death  of  Party.  — In  B.  v.  Co/i«n,^  a  co-plaintiff  had  died  after  issue  joined  and 
her  death  had  not  been  suggested.  The  trial  went  on  and  C.  swore  falsely  to  a 
material  allegation.  It  was  held  that  the  trial  being  extra-judicial,  C.  could 
not  be  guilty  of  perjury. 

§128.  Perjury — Authority  to  Administer  Oath. — Where  an^order  of 
court  authorizes  clerks  to  administer  oaths  to  residents  of  their  respective 
counties,  a  conviction  for  perjury  can  not  be  sustained  where  the  affidavit  was 
made  before  the  clerk  of  a  county  other  than  the  one  in  which  the  accused  re- 
sided.*   A  false  oath  made  before  the  clerk  of  the  Circuit  Court  by  a  witness^ 

1  8  Camp.  96.  »  Ch.  118,  sec  18. 

s  Not  reported,  but  mentioned  in  Man-  •  10  B.  A  C.  163. 

ning's  Nisi  Prias  Index,  82;  Barn's  Jostioe.  ^  Pankey  v.  People,  2  111.  80  (1888). 

357.  s  1  Stark.  611  (1816). 

^  4  B.  ft  Ad.  846.  •  U.  8.  v.  Doming,  4  McLean,  3. 

«  6  C.  ft  P.  888.  > 
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in  a  cause  then  pendini;,  as  to  the  distance  of  his  abode  from  the  court,  in  order 
to  procure  the  payment  of  more  mileage,  is  not  perjury  within  the  thirteenth 
section  of  the  act  of  March  8,  1825,  because  the  oath  is  not  taken  "  in  any  case, 
matter  *  *  *  or  other  proceeding  where  an  oath  or  affirmation  is  required 
to  be  taken  or  admistered  under  or  by  any  law  or  laws  of  the  United  States.'*  ^ 
A  false  oath  made  by  a  witness,  before  the  clerk  of  the  Circuit  Court,  as  to  the 
distance  of  his  residence  from  court,  under  a  usage  introduced  by  the  clerk  in 
ascertaining  the  mileage  that  witnesses  are  entitled  to  claim,  can  not  be  pun- 
ished as  perjury,  under  section  8  of  the  act  of  March  1, 1828,  declaring  it  to  be 
perjury  for  any  person  to  <'  swear  or  affirm  falsely  touching  the  expenditure  of 
public  money,  or  in  support  of  any  claim  against  the  United  States,"  such  oath 
not  being  required  by  law,  nor  by  order  of  the  court.^  Perjury  can  not  be  com- 
mitted on  an  examination  before  a  justice  of  the  peace  on  a  complaint  for 
feloniously  destroying  a  vessel,  when  the  offeose  was  not  committed  in  such  a 
place  as  to  give  to  any  court  of  the  United  States  cognizance  of  the  crime.' 


12^a. 


There  Must  be  some  Law  Bequlriikflr  the  Oath  to  be  Taken. — 


In  State  v.  Crumby*  the  court  say:  —  <*  Defendant  was  indicted  at  the  August 
term,  1875,  of  the  Circuit  Court  of  Stoddard  County,  for  perjury.  A  demurrer 
to  the  indictment,  was  sustained,  and  judgment  rendered  for  the  defendant, 
from  which  the  State  has  appealed.  The  indictment,  in  substance,  alleges  that 
one  Frakee,  was  the  assessor  for  the  town  of  Bloomfleld,  in  Stoddard  County, 
and  as  such,  required  defendant  to  deliver  to  him  a  true  list  of  his  taxable  prop- 
erty; that  defendant  on  the  12th  day  of  June,  1875,  with  intent  to  defraud  the 
said  town  of  Bloomfleld  made  out  and  delivered  to  said  assessor  a  false  list  of 
his  property,  omitting  therefrom,  one  piano,  one  carriage,  one  diamond  stud, 
and  one  gold  watch  chain,  to  which  false  list  was  appended  an  affidavit  sworn 
to  by  defendant  before  said  Frakee,  in  which  he  stated  that  said  list  was  a  true 
and  correct  list  of  all  taxable  property;  *  *  *  that  said  Frakee  had  author- 
ity to  administer  said  oath ;  that  said  list  was  a  false  list,  in  that  it  did  not 
include  the  articles  of  property  above  mentioned,  and  that  such  articles  were 
proper  subjects  of  taxation.  It  is  no  where  alleged  in  the  indictment  that  the 
town  of  Bloomfleld  was  an  incorporated  town,  vested  with  the  power  to  appoint 
as  assessor  and  levy  taxes,  nor  is  it  alleged  that  the  defendant  was  a  resident 
of  the  toivn  of  Bloomfleld,  nor  that  there  was  any  ordinance  of  said  town  or 
law  requiring  defendant  to  make  the  affidavit,  which  is  alleged  to  be  false. 
There  are  no  facts  alleged  which  enable  us  to  determine  that  the  town  of 
Bloomfleld,  could  require  said  Frakee  to  assess  the  personal  property  of  defend- 
ant, and  require  him  to  swear  to  the  truth  of  a  list  of  his  property  when  made. 
In  these  respects,  to  say  nothing  of  other  defects,  we  think  the  indictment 
insufficient  to  charge  the  offense,  and  that  the  demurrer  was  properly  sustained. 

Judgment  affirmed,  in  which  the  other  judges  concur. 

*' Affirmed.'' 

§  128Z». Statement  must  be  Material.  —  The  statement  made  by  the  party 

must  have  been  material  to  the  issues  in  the  case.^    An  indictm3nt  for  perjury 


1  U.  S.  V.  Babcook,  4  McLean,  113. 
i  Id. 

*  v.  S.  V.  Bobinson.  4  Mason,  807. 
«  68  Mo.  907  (1878). 


B  Hembree  v.  State,  68  Qa.  342;  Com.  v. 
PoUard,  12  Meto.  285  (1847) ;  State  v.  Tsppan, 
68  N.  H.  192  (1877) ;  State  v.  Beard,  26  N.  J. 
(L.)  384  (1856) ;  United  States  v.   Shinn,  8 
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mast  aver  the  materiality  of  the  facts,  or  mast  aver  facts  from  which  material- 
ity may  be  Inferred.* 

§  129.  Bvidenoe  must  be  Mateirial  —  Caees  Illustrating  this  Bule.  —  In 

Oibaon  v.  State,^  the  oath  of  the  accused  that  <*he  is  the  father  and  proper 
custodian  of  Catherine  or  Kate,  a  colored  girl,"  made  upon  an  application  for  a 
hfibeas  corpus  to  inquire  into  the  restraint  of  the  girl,  though  false,  was  held  not 
enough  to  sustain  a  conviction  for  perjury,  —  because  it  was  immaterial  in  such 
application,  not  being  one  of  the  jurisdictional  facts  required  by  statute. 

In  Crump  v.  Com,^  the  prisoner,  a  laborer  and  head  of  a  family  in  a  pro- 
ceeding by  garnishment  to  subject  his  wages  to  the  lien  of  &  fieri  facias  made  affi- 
davit that  he  did  not  sign  a  paper  waiving  all  exemptions,  including  his  claim  as 
a  laborer.  It  was  held  that  perjury  could  not  be  assigned  on  this,  as  the  exemp- 
tion to  laborers  could  not  be  waived  by  law,  and  his  affidavit  was  therefore 
immaterial. 

In  Untied  States  v.  Perdue,^  a  bill  in  equity  was  filed  to  restrain  the  defend- 
ant from  infringing  letters  patent  for  improved  methods  of  exploding  tor- 
pedoes, etc.  To  sustain  an  intended  motion  for  a  preliminary  injunction,  the 
plaintiiZs  took  the  testimony  of  the  defendants  and  other  witnesses.  From  the 
defendant's  admissions  in  his  testimony  it  clearly  appeared  that  the  plaintiffs 
were  entitled  to  a  preliminary  injunction  against  him,  and  he  never  made  any 
resistance  to  the  granting  thereof.  In  the  course  of  his  examination,  the  de- 
fendant testified  as  to  the  ownership  of  certain  oil  wells  he  was  engaged  in 
operating.  His  testimony  as  to  this  was  alleged  to  be  false,  and  he  was  in- 
dicted for  perjury.  It  was  held  that  these  statements  were  not  material  to  the 
granting  of  the  injunction,  and  that  he  was  not  gu&ty  of  perjury. 

In  People  v.  McDermoU,^  A.  sued  B.  on  his  promissory  note,  in  which  suit  B. 
in  his  sworn  answer  said :  '<  That  the  note  was  not  his  note ;  that  he  admitted 
that  about  the  date  of  the  note  sued  on  he  made  a  note  for  the  same  amount  to 
A.,  but  that  note  was  not  '<  for  value  received."  It  was  held  that  this,  though 
false,  would  not  sustain  peijury,  as  the  legal  effect  of  a  promissory  note  was 
the  same,  with  or  without  the  words  "  value  received." . 

In  B.  V.  Sauthwood,*  the  prisoner  was  indicted  for  having  falsely  sworn 
before  justices,  on  a  charge  against  the  prosecutor  for  stealing  three  books  of 
account,  that  she  had  seen  him  destroy  another  book  of  account;  the  prosecutor 
being  also  charged  with  embezzlement. 

The  form  of  the  oath,  as  stated  in  the  indictment,  was  that  the  prisoner 
should  sp^^ak  <<the  truth,  the  whole  truth,  and  nothing  but  the  truth;  "  the 
proof  was  of  its  being  to  <<true  answer  make." 

Watson,  B.    That  will  do. 

It  was  objected  that  the  evidence  was  not  material  to  the  charge  before  the 
magistrates. 

Sawy.  403  (1882) ;  White  v.  State,  1  S.  A  M.      send,  10  Oox,  357;  Com.  «.  Pickering,  8  Gratt. 


U9  (1844) ;  People  v.  Gage,  96  Mich.  80  (1872) 

Matttngly  v.  State,  8  Tex.  (App.)  846  (1880) 

Smith   V.  State,  1   Tex.  (App.)  620  (1877) 

Lawrence  v.  State,  2  Tex.  (App.)  479  (1877) 

Watson  V,  State,  6  Tex.  (App.)   11  (1878) 

Com.  V.  Farley,  Thatch.  Or.  Cas.  654  (1841) 

People  V.  Collier,  1  Ifich.  137;  48  Am.  Dec.  «  4  Fed.  Rep.  897  (1880). 

609  (184^);    B.  V.  Owen,  6  Oox,  105  (18S2);  6  8Cal.  288(1857). 

B.  V.  LegKe,  6  Cox,  221  (1S53) ;  B.  v.  Town-  •  1 F.  A  F.  856  (1868). 
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628  (1851) ;  State  v.  Hattaway,  2  K.  ft  McC. 
680  (1819) ;  Donolioe  «.  State,  ante,  p.  388;  U. 
S.  V.  Corbin,  ante,  p.  878. 

1  U.  8.  V.  Cowing,  4  Cranch,  0.  0.  613. 

«  44  Ala.  17  (1870). 

8  75  Va.  923(1882). 
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Watson,  B.  The  question  of  materiality  Is  for  me,  and  I  am  of  opinion  that 
the  evidence  was  not  material.  Its  being  calculated  to  influence  the  magis- 
trates would  not  be  sufficient.  It  would  be  merely  bad  conduct  in  one  In- 
stance, inducing  a  probability  of  bad  conduct  in  another.    On  the  charge  for 

embezzlement  it  would  have  been  material  evidence. 

Not  guilty. 

In  B,  V.  Murray,^  the  prisoner,  Thomas  Murray,  was  a  witness  in  behalf  of 
Michael  Brennan,  who  was  charged  before  the  justices  at  Bochdale  Petty  Ses- 
sions with  having  violently  garroted  and  robbed  one  Bichard  Wainwright  in  a 
railway  carriage  at  Walsden,  on  the  11th  February  last. 

After  the  prosecutor  had  given  his  evidence  in  support  of  the  charge,  Bren- 
nan proceeded  to  cross-examine  him  as  to  whether  he  had  not  been  in  company 
with  himself  and  Murray  in  Manchester  on  the  previous  day,  and  he  called  the 
prisoner,  Murray,  who  swore  that  Wainwright  had  accosted  him  while  in  com- 
pany with  Brennan  at  a  beer-shop,  on  the  evening  of  the  10th  of  ]^ebruary,  and 
after  telling  him  that  he  was  in  distressed  circumstances,  said  he  had  a  job  for 
him,  and  proposed  that  he  should  assist  him  (Wainwright)  to  break  into  his 
uncle's  house  at  Todmerton,  where  they  would  find  £200  to  £800,  easily  acces- 
sible to  them.  Brennan  was  found  guilty  and  convicted  at  the  assizes  of  the 
above  charge  and  Murray  was  now  indicted  for  perjury. 

John  CrosSf  for  the  prosecution,  insisted  that  the  evidence  of  the  prisoner 
Murray  became  material  at  the  inquiry  before  the  justices,  though  on  a  collat- 
eral fact,  inasmuch  as  It  most  seriously  affected  the  testimony  of  the  prosecutor 
Wainwright.  It  might  not  relate  to  the  actual  charge,  but  it  tended  very  ma- 
terially to  throw  discredit  upon  the  credibility  of  Wainwright,  upon  whose  evi-. 
dence  the  case  mainly  rested.    He  cited  Quien  v.  Lavey  &nd  Beg.  v.  Phillpots. 

The  learned  judge  doubted  whether  a  charge  of  perjury  could  be  founded 
upon  any  false  statements  which  were  not  relevant  to  the  case  in  which  those 
statements  were  made,  or  that  would  not  have  been  received  in  evidence  If 
true.  In  this  case  the  prisoner's  statement  appeared  to  be  totally  irrelevant, 
and  consequently  not  material  in  order  to  support  the  present  cliarge  of  per- 
jury. 

His  Lordship,  having  consulted  Mr.  Justice  Bylbs,  said  that  his  learned 
brother  concurred  with  him  in  the  view  he  had  taken,  that  the  offense  did  not 
amount  in  law  to  "  perjury;"  that  the  false  swearing  was  in  a  matter  imma- 
terial to  the  inquiry  before  the  justices,  and  what  the  prisoner  had  said  had 
nothing  to  do  with  the  assault  and  robbery.  No  doubt,  it  was  as  clear  a  case 
of  moral  perjury  as  any  man  could  possibly  commit. 

The  prisoner  was  tJien  discharged. 

In  B.  V.  Bolden,*  the  prisoner  was  indicted  for  perjury  committed  by  him  at 
the  hearing  of  a  summons  before  the  justices  at  petty  sessions,  taken  out  by 
him  against  the  prosecutor  for  using  language  calculated  to  incite  him  to 
commit  a  breach  of  the  peace. 

Hawthorne  J  was  for  the  prosecution. 

The  prisoner  was  not  defended. 

The  prisoner,  in  the  month  of  December  last,  took  out  a  summons  against 
the  prosecutor  before  the  justices  at  petty  sessions  at  Colne,  in  the  county  of 
Lancaster,  for  using  language  calculated  to  incite  him  to  commit  a  breach  of 
the  peace. 

I  1 F.  A  F.  8  (1858).  S  12Coz,  166  (1873). 
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From  the  eyidence,  it  appeared  that  on  the  24th  of  December, -1871,  the  pris- 
oner, who  lived  at  Colne,  and  who  was  a  saddler  bj  trade,  was  removing  his 
goods  from  his  shop,  and  had  hired  a  horse  and  cart  for  that  purpose;  as  he 
was  standing  on  the  top  of  the  cart,  arranging  the  goods,  the  horse  moved 
slightly,  which  so  enraged  him  that  he  jumped  off  the  cart  and  kicked  the 
horse  and  strack  it  about  the  head.  The  prosecutor,  whose  shop  was  just 
opposite,  was  standing  at  his  door,  and  seeing  the  prisoner  act  thas,  he  shouted 
out  to  him,  "Tliat  is  nice  conduct  for  a  religious  man!"  <<If  there  was  a 
society  for  the  prevention  of  cruelty  to  animals,  I  would  summon  you." 
Whereupon  the  prisoner  replied:  '*  If  you  don't  go  into  your  own  house,  I  will 
do  the  same  to  you."  The  prosecutor  then  retorted  in  these  words:  "  Thou 
can't;  thou  art  a  squinting  lying  devil."  Next  day  the  prisoner  laid  an  infor- 
mation against  the  prosecutor  for  using  language  calculated  to  incite  him  to 
commit  a  breach  of  the  peace;  the  justices  heard  the  case  and  eventually  dis- 
missed the  charge  against  the  prosecutor.  During  the  case,  several  witnesses 
were  called,  who  proved  that  they  saw  the  prisoner  kick  and  strike  the  horse, 
but  the  prisoner  in  cross-examination  distinctly  swore  he  had  not  done 
anything  of  the  kind;  the  magistrates  thereupon  committed  the  prisoner 
to  the  assizes,  for  having  committed  willful  and  corrupt  perjury,  inasmuch  as 
he  had  distinctly  sworn  he  had  never  kicked  or  struck  the  horse,  whereas  sev- 
eral witnesses  had  conclusively  proved  that  he  had. 

After  the  case  for  the  prosecution  had  been  opened, 

MsuLOB,  J.,  said  he  doubted  whether  perjury  could  be  assigned  on  the  state- 
ment made  by  the  prisoner,  that  he  never  kicked  or  struck  the  horse,  as  he  did 
not  think  the  words  were  material  to  the  issue. 

Hawthome,  said  that  as  it  went  to  the  credit  of  the  witness  it  was  material. 

MsixoR,  J.,  said  that  he  thought  the  statement  by  the  prisoner  was  only  coli 
lateral  to  the  issue;  he  would,  however,  consult  Mr.  Justice  Lush.  This  he 
did,  and  on  his  return  Into  court  he  said:  '<  My  brother  Lush  and  I  have  con- 
sidered this  case ;  and  we  are  of  opinion  that  there  can  be  no  assignment  of 
perjury;  the  words  used  were  merely  collateral  to  the  issue  then  before  the 

court.    I  may  also  say  that  we  entertain  no  doubt  about  it." 

Not  GuUty. 

In  B.  V.  Tate,^  the  prisoner  was  indicted  for  willful  perjury,  committed  on 
the  hearing  of  a  charge  against  one  Smith  for  an  assault  upon  his  wife,  and  the 
assignment  of  perjury  was  on  a  statement  by  the  prisoner,  —  as  a  witness  for 
the  husband,  Smith — that  he  had  seen  Smith's  wife  under  such  circumstances 
as  to  lead  to  the  impression  that  she  was  committing  adultery,  which  he  had 
told  Smith  just  before  the  assault. 

QrarUliamj  for  the  prosecution. 

HaU^  for  the  prisoner. 

Hall  submitted  for  the  prisoner  that  the  assignment  of  perjury  was  bad,  as 
being  immaterial.  It  was  not  material  to  the  charge  of  assault,  as  it  did  not 
affect  the  fact  of  an  assault. 

CocKBUBN,  C.  J.  The  statement  tliat  the  prisoner  had  seen  the  wife  of  Smith 
committing  adultery,  though  told  to  Smith,  would  not  be  legally  material  on 
the  charge  of  assault.  It  could  not  affect  the  fact  of  the  assault,  nor  the  legal 
liability  for  it,  fur  it  could  afford  no  legal  justification.  At  the  utmost  it  could 
only  suggest  a  provocation,  which  might  afford  some  mitigation  of  punishment; 

1  12  Cox,  7  (1871). 
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but  it  could  not  affect  the  legal  character  of  the  act  of  assault  or  the  legal  lia- 
bility for  it.  The  prisoner,  therefore,  could  not  be  convicted  upon  this  indict. 
ment|  as  the  assignment  of  perjury,  was  not  legally  material. 

Verdictf  not  guilty. 

§  180.  Materiality  —  Denial  of  Unenfordble  Agreement.  —  In  B.  v.  Ihins~ 
tariff  in  an  answer  to  a  bill  filed  for  specific  performance  of  a  contract  aa  to 
land,  the  defendant  had  relied  on  the  statute  of  frauds  (the  agreement  not  be- 
ing in  writing),  and  had  also  denied  the  contract.  On  this  denial  the  defendant 
was  indicted  for  perjury.  It  was  held  that  the  denial  of  an  agreement  which, 
by  the  statute  of  frauds  was  not  binding  on  the  parties  was  immaterial  and 
irrelevant,  and  the  defendant  could  not  be  convicted. 

So  perjury  can  not  be  assigned  on  an  answer  in  chancery  denying  a  promise 
absolutely  void  by  the  statute  of  frauds.* 

§  131 . Incompetenoy  of  Witness.  —  In  B.  v.  CUggy*  the  prisoner  had 

been  summoned  before  the  magistrates  on  a  charge  of  permitting  gambling  in 
his  house.  The  defendant  in  such  proceedings  being  an  incompetent  witn'^s, 
J.  C.  had  tendered  himself,  representing  that  he  was  the  son  of  J.  C,  and  was 
therefore  sworn  and  gave  evidence  in  behalf  of  J.  C,  who  was  really  himself. 
For  false  testimony  which  he  gave  on  this  examination  he  was  indicted  for  per- 
jury. Hannbn,  J.,  held  that  the  Indictment  could  not  be  sustained,  saying: 
*'  The  intention  was  to  summon  J.  C,  the  licensee  of  the  house.  This  was  left 
to  be  served  by  the  mother,  and  then  the  prisoner  comes  forward  and  by  a  trick 
induces  the  magistrates  to  believe  that  he  is  not  the  J.  C.  summoned.  Much  as 
I  may  regret  that  the  prisoner  should  escape  the  consequences  of  this  trick, 
still  I  think  that  it  was  not  competent  for  him  to  give  evidence,  and  that  the  in- 
dictment can  not  be  sustained.*' 

§  182.  —  Testimony  Must  be  "  False  and  Oorrapt "—  Baelh.  and  Inoonsider- 
ate  Oath.  ^  Bash  and  reckless  swearing  Is  not  necessarily  perjury.*  <*The 
statute  makes  it  of  the  essence  of  the  offense  of  perjury  that  it  be  committed 
willfully  and  corruptly  which  can  not  be  taken  as  synonymous  with  rashly  and 
Inconsiderately  swearing  as  the  belief  of  the  witness  prompts  him."  ^ 

§  188. Opinion  Without.  Reasonable  Oaiise. —  So  falsely  swearing  to  a 

fact  to  the  best  of  the  opinion  of  the  witness,  which  the  witness,  though  without 
reasonable  cause  believes  to  be  true,  is  not  perjury.' 

§  184. Opinions  —  Brroneous  Construction.  —  And  an  indictment   for 

perjury  will  not  lie  upon  the  construction  of  a  deed;  as  where  a  person  swears 
that  "  the  title  to  lands  is  in  issue  in  this  case."  ^  8o  where  a  person  swears 
that  he  owned  certain  property  on  a  certain  day,  misconstruing  his  title,  it  is  not 
perjury.^  So  where  one  swore  that  the  plaintiff  had  << warranted"  certain 
goods  <' 

m.  A  M.  109  (1824).  •  Com.  v.  Brady,  5  Gray,  78  (i8S5). 

s  R.  V.  Benesech,  Peake  Add.  Cas.  8S.  ^  State  v.  Woolverton,  8    Blaokf .    458 

»  19  L.  T.  (N.  S.)  47  (1868) .  (1847) . 

*  U,  S.  V.  Atkins,  1  Bpra^nie,  058  (1866) ;  •  Anooymous,  1  Wash.  C.  C.  84  (1804). 

U.  8.  V.  Lowell,  2  Lowell,  832.  •  Com.  v.  Oorfleld,!  W.  N.  C  (Pa.)  457 

•  U.  S.  v.  Shellmlre,  Bald.  878  (1881).  (1876). 
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§  184a.  Perjiiry — False  Oath  MiiBt  be  Willfully  Corrupt.  —  Where  a  person 
before  and  at  the  time  of  making  an  affidavit,  states  all  the  facts  in  relation  to 
the  matter,  and  is  indaced  to  swear  to  the  affidavit  by  the  representations  of  his 
friends,  one  of  whom  is  a  lawyer,  that  it  contains  substantially  the  statements 
made  by  him,  he  is  not  guilty  of  perjury.^  To  constitute  perjury  there  must  be 
a  willful  and  corrupt  statement  of  a  falsohood,  material  to  the  matter  in  hund.2 
The  internal  revenue  laws  provided  that  a  person  "knowingly  and  will- 
fully" making  a  false  sworn  statement  of  his  income  should  be  guilty  of 
perjniy.  In  order  to  convict,  the  false  swearing  must  appear  to  have  been 
done  corruptly,  and  such  corrupt  intent  migiit  appear  from  circumstances; 
cormpt  intent  is  reasonably  inferred  from  knowingly  making  a  false  under- 
statement of  such  income.'  If  a  person  is  honestly  mistaken  in  his  sworn 
statement  it  is  not  perjury;  or,  it  seems,  if  he  makes  it  honestly  upon  tiie  advice 
of  counsel  after  stating  to  him  all  the  facts,  if  the  question  involves  a  question 
of  law;  *but  if  he  rashly  and  foolhardily  swears  to  what  he  knows  nothing 
about,  or  has  no  good  reason  to  believe  true,  it  is  perjury,  and  he  will  not  be 
heard  to  claim  it  was  a  mistake.^  An  indictment  for  perjury,  either  under  the 
thirteenth  section  of  the  act  of  March  8, 1825,  or  the  third  section  of  the  act  of 
Ifarch  1^  1823,  must  aver  that  the  defendant  knew  that  he  swore  falsely  and  that 
his  motive  was  corrupt.^  The  false  affidavit  of  a  person  to  his  income  return 
is  not  perjury  unless  the  false  oath  be  made  knowingly,  willfully  and  corruptly. 
If  the  defendant  believed  that  he  was  not  bound  to  return  a  certain  class  of 
profits,  and  the  failure  to  return  these  constitutes  the  falsehood  in  the  affidavit, 
then  he  has  not  committed  the  crime.*  Under  the  act  of  1818,  allowing  a 
bounty  to  vessels  that  have  been  employed  in  the  cod  fishery  under  an  agree- 
ment witli  the  fisherman  on  shares,  and  declaring  that  "  any  person  who  shall 
make  any  false  declaration  In  any  oath  or  affirmation  required  by  this  act,  being 
duly  convicted  thereof,  shall  be  deemed  guilty  of  willful  and  corrupt  perjury,*' 
the  agent  of  the  owner  of  the  vessel,  who,  in  order  to  procure  the  bounty, 
swears  to  the  original  agreement  with  the  fishermen,  as  is  required  by  the  act, 
is  not  guilty  of  perjury,  unless  he  swears  falsely  and  willfully,  and  with  intent 
to  deceive.  K  he  swears  to  a  fact  which  he  knows  to  be  false,  or  to  his  knowl- 
edge of  a  fact  when  he  has  no  such  knowledge,  in  order  to  induce  the  collector 
to  pay  the  bounty,  he  is  guilty  of  perjury.^  A  false  statement  in  a  sworn 
schedule  in  a  proceeding  in  bankruptcy  does  not  render  the  party  liable  to  the 
penalties  of  perjury,  where  he  acted  under  advice  of  counsel  or  friends,  and 
had  no  fraudulent  intent.' 


185. Mistake  in  Opinion. — An  insolvent  who  omits  to  state  in  his 

sdiedule  debts  due  to  him  is  not  indictable  for  perjury,  although  he  has  sworn 
to  the  truth  of  his  schedule.*  As  the  effect  of  mistake  in  swearing  to  a  fact  see 
Volume  III.  of  this  work,  title  «  Mistake."  i' 

§  136.  Oath    True   in    Fact.  —  However    recklessly   the    oath    may 

have  been  sworn  to,  the  defendant  not  knowing  or  caring  whethsr  what  he 

0 


1  U.  S.  V,  Stanley,  6  McLean,  409. 
*lbid, 

*  U.  S.  V.  Mayer,  Deady,  127. 

*  Ibid. 

*  U.  S.  9.  Babcock,  4  McLean,  113. 

*  U.  8.  -».  Siniih,  1  Sawy.  277. 
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testified  to  was  trne,  it  is  not  perjury  if  the  oath  turns  out  to  be  true  in 
point  of  fact.i 

§  187. Inooneistent  Statements. —  "  Where  a  person  swears  one  thing 

at  one  time  and  another  at  another,  you  can  not  convict  where  it  is  not  possible 
to  tell  which  was  the  true  and  which  was  the  false.*' '  To  sustain  an  indict- 
ment for  perjury  in  the  making  of  an  affidavit  it  is  not  sufficient  to  prove  that, 
subsequently,  the  defendent  made  an  affidavit  directly  contradicting  the  one  on 
which  perjury  is  assigned;  and  the  defendant  cannot  be  found  guilty,  though 
he  may  have  committed  perjury  in  the  second  affidavit.* 

§  188.  Signing  Affidavit  with  Mark.  — Where  a  person  is  charged  with 

perjury  in  swearing  to  an  affidavit  "  where  the  affidavit  is  made  by  a  person  who 
can  write,  the  supposition  is  that  such  person  was  acquainted  with  its  contents; 
but  in  the  case  of  a  marksman  it  is  not,"  it  must  be  found  that  the  m&rksman 
understood  its  contents.* 

§  189. Oashier  of  Bank — Oondltion  of  Bank. —  Under  the  Massachu* 

setts  statute  a  return  of  a  cashier  of  a  bank  must  be  founded  on  the  books  of 
the  bank,  and  must  contain  a  true  statement  of  the  condition  of  the  bank  at  the 
time  of  the  return.  But  if  the  return  is  substantially  true,  and  gives  a  fair  exhibit 
of  the  condition  of  the  bank  at  the  time,  though  it  may  not  be  indicated  by  the 
books,  the  cashier  in  swearing  to  such  return  is  not  guUty  of  perjury.^ 

§140.  Naturalization — Jurisdiction.  —  False  swearing  in  a  naturaliza- 
tion proceeding  in  the  United  States  court  is  not  an  offense  in  the  State 
courts.* 

§  141 .  Subornation  of  Perjury — Bequisitee. —  It  is  not  enough  that  both  the 
accused  and  the  false  witness  knew  the  falsity  of  the  statement  sworn  to,  but 
the  accused  must  also  have  known  that  the  witness  knew  the  statements  to  be 
false. ^ 

§  141a. What  not  Purjury  Under  Statutes.  —  The  pension  act  of  1820,* 

declaring  that  **  any  person  who  shall  swear  or  affirm  falsely  in  the  premises,  and 
be  thereof  convicted,  shall  suffer  as  for  willful  and  corrupt  perjury,"  does  not 
make  such  false  swearing  a  technical  perjury,  but  only  refers  to  it  for  the  pur- 
pose of  affixing  the  same  punishment.*  A  false  oath  taken  in  proceedings  un- 
der the  bankrupt  law  can  not  be  punished  as  perjury  under  section  18  of  the 
general  criminal  law  of  the  United  States,  punishing  perjuries  committed  in 
judicial  proceedings  whether  orally  or  by  deposition.  Nor  is  such  a  false  oath 
punishable  by  the  common  law.    The  common-law  description  of  the  offense  of 

1  Moore  v.  State,  52  Ala.  425  (1875).  »  Com.  v.  Denham,  Thatch.  Cr.  Cas.  619 

8  R.  ««  Jackson,  1  Lewin,  271     (1823) ;  (1888). 
Sctiwartz  v.  Com., 27  Gratt.  1025;  State  v.  «  People  v,  Sweetnam,  8  Park.  CO. 858 

Heed,  57  Mo.  252.    The  evidence  was  held  (1857). 

insnfflcient  to  convict  In  the  following  caBes :  '  U.  S.  v.  Evans,  2  W.  C.  Bep.  613 ;  19  Fed. 

Gabricleky  v.  State,  13  Tex.  (App.)  428  (1883) ;  Rep. 912  (1884) ;  U.  S.  v.  Dennee,  anU  p.  413; 

Cox  V.  State,  13  Tex.  (App.)  479  (1883),  U.  S.  v.  Wilcox,  ante  p,  412. 

»  United  States  v.  Mayer,  Deady.  127.  »  ch.  60,  sec.  2. 

«  B.  V.  HaUey.  1 0.  A  P.  258  (1824).  •  United  States  v,  Eliot,  3  Mason,  156. 
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perjury  Is  a  false  oath  taken  in  some  judicial  proceeding,  in  a  matter  material 
to  the  issae.^    A  promissory  oath  of  an  insolvent,  that  he  wonld  <<  deliver  np, 
convey  and  transfer  all  his  property/'  etc.,  can  not  be  made  the  subject  of  a 
prosecution  for  perjury.'    The  seventh  section  of  the  act  of  July  29,  1818, 
granting  a  bounty  to  vessels  engaged  in  the  fisheries,  enacts  that  the  owner  or 
owners  of  every  fishing  vessel,  etc.,  his  or  their  agent  or  lawful  representative, 
shall,  previous  to  receiving  the  aUowance  made  by  the  act,  produce  to  the  col- 
lector who  is  authorized  to  pay  the  same,  the  original  agreement  made  with  the 
fisherman  employed  on  board  of  the  vessel,  ''and  also  a  certificate  to  be  by  him 
or  them  subscribed,  therein  mentioning  the  particular  days  on  which  such  ves- 
sel sailed  and  returned,  etc.,  to  the  truth  of  which  he  or  they  shall  swear  or 
affirm  before  the  collector  aforesaid."    The  ninth  section  declares  guilty  of 
perjury  any  person  who  shall  make  any  false  declaration  on  oath  of  affirmation, 
required  by  this  act.    It  is  held  that  where  the  owner  signs  the  certificate 
required  by  this  act,  and  his  agent  makes  the  oath  to  the  certificate,  the  agent 
can  not  be  guilty  of  perjury  in  making  such  oath.    The  seventh  section  re- 
quires that  the  oath  shall  be  taken  by  the  same  person  who  signed  the  certifi- 
cate.'   An  indictment  for  perjury,  which  declares  the  offense  to  have  been 
committed  on  the  hearing  of  a  certain  complaint  against  a  certain  person  for 
piracy  "  depending  before  the  honorable  John  Davis,  then  and  ever  since  being 
judge  of  the  District  Court  of  the  United  States  for  the  aforesaid  district  of  Mas- 
sachusetts, and  a  magistrate  of  the  said  United  States,"  is  insufficient,  because 
It  does  not  charge  the  offense  to  have  been  committed  in  any  court  of  the 
United  States,  nor  in  any  deposition  pursuant  to  its  laws,  as  is  required  by  the 
act  of  April  80, 1790,  on  which  the  indictment  is  founded,  and  which  punishes 
any  person  who  **  shall  willfully  and  corruptly  commit  perjury,    *    *    *    in 
any  controversy,  matter  of  cause,  depending  In  any  of  the   courts  of   the 
United  States,  or  in  any  deposition  taken  pursuant  to  the  laws  of  the  United 
States."  * 

§1415.  Using  or  Making  False  AflldavitB  to  Obtain  Payment  of  Olalm — 
ClAlzn  Must  be  Fraudulent  as  well  as  Affidavit  False. — Under  the  United 
States  statute  punishing  the  making  or  using  of  a  false  affidavit  for  the  pur- 
pose of  obtaining  the  payment  or  approval  of  claims  against  the  government, 
it  must  be  shown  to  convict  not  only  that  the  affidavit  was  false,  but  also  that 
the  claim,  the  payment  of  which  was  sought  to  be  obtained  by  the  use  of  the 
affidavit  was  false,  fictitious  or  fraudulent.^ 

§  142 .  Subornation  of  Perjury  —  Party  Suborned  Acquitted — Suborner  not 
OuUty. —  Iq  Maybushy.  Commonwealth,*  *Hhe  prisoner  was  indicted  for  procuring 
one  Graves  to  make  a  false  affidavit  in  order  to  get  a  marriage  license.  He  was 
convicted,  but  before  sentence  moved  for  a  new  trial  on  the  ground  that  Graves 
had  been  since  acquitted  of  the  perjury.  "The  court  is  of  opinion,"  said  An- 
D1ER80N,  J.,  '<  that  the  Commonwealth  wholly  failed  to  prove  the  allegation  of 
the  indictment,  that  the  plaintiff  in  error  did  willfully,  corruptly,  and  unlawfully 

1  Anonymous,  1  Wash.  0.  0. 84.  *  United  States  v.  Clark,  1  Gall.  497. 

>  United  States  v.  Glover,  4  Cranch  0.  C.  *  United  States,  v,  Miskell,  15  Fed.  Rep. 
ISa  389  n883). 

>  United  States  v.  Kendrick,  3  Mason,  69.  •  29  Gratt  S96. 


440  CRIMKS  AGAINST  PUBLIC  JUSTICE. 

commit  snboraation  of  perjury  by  procuring  John  B.  Graves  to  commit  willful 
and  corrupt  perjury,  in  the  oath  which  he  is  before  alleged  in  said  indictment 
to  have  talcen.  In  order  to  convict  the  plaintiff  in  error  of  subornation  of  i>er- 
jury,  it  was  essential  for  the  Commonwealth  to  show  that  the  person  whom  he 
is  alleged  to  have  suborned  had  committed  pejury.^  But  if  it  had  been  shown 
to  the  contrary  that  the  person  alleged  to  have  been  suborned  had  been  indicted 
for  the  offense  of  the  perjury  alleged,  and  had  been  tried  and  acquitted,  it 
would  have  entitled  the  plaintiff  in  error  to  an  acquittal  of  the  offense  of  subor- 
nation for  which  he  was  Indicted.  It  appears  from  the  plaintiff 's  third  bill  of 
exceptions  that  after  the  trial  of  his  case,  but  while  the  matter  was  yet  in  the 
breast  of  the  court,  he  moved  the  court  for  a  new  trial,  upon  the  ground  that 
John  B.  Graves,  the  person  whom  it  was  charged  he  had  suborned,  had  been 
tried  upon  the  charge  of  perjury  after  the  verdict  had  been  rendered  against 
him,  the  said  plaintiff  before  the  same  court,  and  a  verdict  of  not  guilty  had 
been  returned,  and  the  said  Graves  had  been  discharged ;  which  motion  for  a 
new  trial  the  court  overruled.  If  this  evidence  had  b«en  before  the  jury  upon 
the  trial  of  the  plaintiff  in  error,  they  would  have  been  bound  to  have  found  a 
verdict  in  his  favor.  And  inasmuch  as  in  the  nature  of  things  the  evidence  of 
Graves'  acquittal  of  the  perjury  charged  could  not  have  been  given  in  evidence 
in  that  trial,  because  his  trial  and  acquittal  did  not  occur  until  afterwards,  it  was 
error  in  the  court  to  overrule  his  motion  for  a  new  trial.  We  are  of  opinion, 
that  the  court  ought  to  have  set  aside  the  verdict  and  awarded  the^  prisoner  a 
new  trial.  The  court  is  of  opinion,  therefore,  that  for  this  cause  (the  overrul- 
ing the  motion  of  the  plaintiff  in  error  for  a  new  trial)  the  judgment  must  be 
reversed,  the  verdict  of  the  jury  set  aside,  and  a  new  trial  awarded  the  plaintiff 
in  error,  and  the  cause  is  remanded  for  further  proceedings  therein  in  conformity 
with  this  opinion." 

§  143.  Subornation  of  Perjury  —  Bndeavorinflr  to  Induce  Wltneae  to  Swear 
Falsely  in  Suit  to  be  Afterwards  Brought,  Not.  —  This  was  held  in  State  t. 
Joaquin,*  FBTKBa,  J.,  saying:  <*  This  indictment  alleges  that  the  respondent 
endeavored  to  procure  another  to  commit  perjury.  The  substance  of  the  matter 
alleged  is,  that  the  respondent  intended  to  commence  a  suit,  or  institute  a 
proceeding,  in  which  the  perj  ury  was  to  be  committed .  We  think  the  case  is  not 
reached  by  the  statute  on  which  the  indictment  is  founded.  The  true  render- 
ing of  the  statute  is,  that  a  person  shall  be  liable  who  endeavors  to  procure  a 
person  to  swear  falsely  '  in  a  proceeding  before  any  court,  tribunal  or  officer 
created  by  law,  or  in  relation  to  which  an  oath  or  affirmation  is  by  law  author- 
ized.' The  objection  is,  that  the  suit  or  proceeding  was  not  pending.  It 
might  never  be  commenced.  Therefore  it  was  an  instigation  to  commit  an 
offense  upon  a  condition  or  contingency  that  might  never  happen.  This  was 
rather  an  ideal  than  a  real  offense,  morally  reprehensible,  no  doubt,  but  no 
such  as  the  law  sees  fit  to  notice.  The  county  attorney  ingeniously  argues  that, 
if  the  proceeding  is  pending  it  may  never  come  on  for  trial,  and  that  there  Is  no 
more  condition  in  the  way  of  a  suit  being  brought  than  there  is  of  its  being 
tried  after  it  is  pending  in  court.  But  there  is  a  presumption  that  a  case  in 
court  is  to  be  tried  or  disposed  of,  a  presumption  of  continuance,  order  or 
regularity  in  the  course  of  judicial  proceedings,  while  there  is  not  a  presump- 

1  3  Bish.  OD  Cr.  Pr.,  sec.  879.  S  69  Me.  218. 
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tlon  that  a  person  will  consummate  a  crime  that  he  may  have  had  in  contem- 
plation. No  donbt,  a  person  coold  be  gnilty,  nnder  the  statute,  of  endeavoring 
to  incite  another  to  commit  perjury  where  no  proceeding  Is  pending,  but 
where  the  act  done  would  Itself  constitute  a  proceeding.  A  man  might  be 
Induced  to  go  before  a  grand  jury  and  falsely  swear  to  a  complaint.  A  pregnant 
woman  might  be  instigated  by  another  to  go  before  a  magistrate  and  falsely 
swear  to  proceedings  against  a  man  as  the  father  of  her  bastard  child,  expected 
to  be  bom.  In  such  cases  the  acts  of  the  foresworn  parties  would  have  the 
effect,  per  m,  to  institute  proceedings,  lir.  Chitty,  in  his  Pleadings,  has  fur- 
nished precedents  for  such  indictments.  But  here  the  instigation  was  not  to 
commence  a  proceeding  by  false  swearing,  but  to  swear  falsely  in  some  pro- 
ceeding, provided  at  some  time  before  some  court  in  some  form  should  one  be 
commenced.  "  B9io^tion»  fiwtaJned.'* 


/ 


CHAPTER    IV. 


CBIMES  AGAINST  THE  PDBLIC  PEACE, 


riot  —  unlawful  assembly. 
State  v.  Stalcup, 

[1  Ired.  (L.)  80;  85  Am.  Dec.  782.] 
In  the  Supreme  Court  of  North  Carolina^  June^  1840. 

1.  An  UnlawfOl  Asaembly  is  a  necessary  ingredient  of  a  riot. 

S.  Aaaembly  Siunmoned  by  Oonitable — Boljiteroas  Aots  —  An  assembly  summoned 
by  a  constable  to  execute  lawful  proeess  is  not  an  nnl&wtul  assembly  and  the  persona 
assembling  are  not  indictable  for  riot,  though  they  use  oppressiye  and  abnsiTe  meana 
in  its  execution. 

The  constable  of  Macon  County  had  been  directed  by  a  State  war- 
rant to  arrest  the  prosecutor  Morrison  for  a  forcible  trespass.  To  aid 
Umself  in  executing  the  process,  he  summoned  the  other  defendants  and 
they  arrested  and  tied  the  prosecutor.  The  defendants  were  Indicted 
on  two  counts:  The  first,  charging  them  with  riot;  the  other,  with 
assault  and  battery.  Evidence  was  offered  on  the  trial  showing  that 
the  defendants  unnecessarily  oppressed  Morrison ;  but  defendants  in- 
sisted that  nevertheless  they  could  not  be  convicted  on  the  first  count, 
and  moved  the  court  so  to  instruct  the  jury.  T}iis  instruction  the  court 
refused  and  after  giving  the  jury  the  legal  definition  of  a  riot,  instructed 
them  that  if  they  believed  the  defendants  were  guilty  of  oppression  or 
abuse  they  might  convict  them  on  both  counts.  The  jury  found  the 
defendants  guilty  upon  both  counts ;  the  defendants  moved  for  a  new 
trial,  which  being  denied  they  appealed. 

John  -B.  J.  Daniel^  Attorney-General,  for  the  State. 

No  counsel  appeared  for  the  defendants  in  this  court. 

Daniel,  J.  The  case  states  that  the  defendants  assembled  in  conse- 
quence of  the  summons  of  the  oflOicer  to  aid  him  in  the  execution  of  a 
State's  warrant,  issued  against  the  prosecutor  for  a  forcible  trespass. 
Such  an  assembly  can  not  be  considered  an  unlawful  assembly.  But  we 
think  an  unlawful  assembly  is  a  constituent  and  a  necessary  part  of  the 

offense  of  a  riot.     It  must  precede  the  unlawful  act  which  consummates 
(442) 
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the  offense  of  riot.  Hawkins  accordingly  de£nes  a  riot  to  be  a  tumul- 
tuous disturbance  of  the  peace,  by  three  persons  or  more,  assembling 
together  of  their  own  authority,  with  an  intent  mutually  to  assist  one  an- 
other against  all  who  shall  oppose  them,  and  afterwards  putting  the 
design  into  execution  in  a  terrific  and  yiolent  manner,  whether  the 
object  in  question  be  lawful  or  otherwise.  An  indictment  for  a  riot 
always  avers  that  the  defendants  unlawfully  assembled.  And  this  aver- 
ment must,  we  think,  be  proved  on  the  trial,  as  well  as  the  subsequent 
riotous  acts  of  the  defendants,  before  they  can  be  convicted  of  a^ot.^ 
The  judgment,  therefore,  must  be  set  aside  and  a  new  trial  awarded, 
because  the  defendants  have  been  improperly  convicted  on  the  first 
count  in  the  indictment. 

Judgment  reversed. 


DISTURBING  THE  PEACE  — PEACE  OF  SINGLE  INDIVIDUAL.. 

State  t;.  Schlottman. 

r52  Mo.  164.] 

In  the  Supreme  Court  of  Missouri,  1673. 

mmtarbinm  the  Peaoe  of  a  Single  IndKidnal  by  lond  and  sbaiiTe  langnage,  U  not  a 
criminal  offense. 

Appeal  from  the  St.  Louis  Court  of  Criminal  Correction. 

T.  (?.    •    Davis,  for  appellant. 

Adams,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  prosecution  before  a  justice  of  the  peace,  for  disturbing 
■the  peace  of  the  prosecutrix,  which  resulted  in  a  verdict  and  judgment 
against  the  defendant,  from  which  he  appealed  to  the  St.  Louis  Court 
of  Criminal  Correction.  In  that  court  the  defendant  filed  a  motion  to 
dismiss  the  case  upon  the  ground  that  the  justice  had  no  jurisdiction, 
and  failing  further  to  answer  or  appear,  the  Court  of  Criminal  Correc- 
tion affirmed  the  judgment  of  the  justice,  and  rendered  judgment 
against  the  defendant  and  his  securities  in  the  appeal  bond,  from  which 
the  defendant  has  appealed  to  this  court. 

The  following  is  the  complaint  upon  which  the  prosecution  was 
founded : — 


J 


State  op  Missouri, 
County  op  St.  Louis,        * 

Katy  Cahill  being  duly  sworn  says,  that  Frank  Schlottman,  on  or 
about  the  12th  day  of  July,  1872,  at  the  county  aforesaid,  did  willfully 

1  Bex.  v.  Birt,5  Car.  A  P.  154;  Archb.  Or.  L.  (5th  ed.)  446. 
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disturb  the  peace  of  this  affiant  by  calling  her  a  whore,  and  that  said 
affiant  keeps  a  whorehouse,  in  a  loud  and  angry  manner,  without  any 
cause  or  provocation  and  against  the  peace  and  dignity  of  the  State  of 
Missouri ;  and  that  this  affiant  further  saith  that  the  said  Frank  Schlott- 
man  has  not  to  her  knowledge  or  belief,  been  arrested,  held  to  bail,  or 
otherwise  dealt  with  for  said  disturbance,  and  further  saith  not. 

Eatt  Cahux. 

Sworn  and  subscribed  to  before  me,  this  12th  day  of  July,  1872. 
*  Philip  Dohebtt, 

Justice  of  the  Peace. 

There  was  no  evidence  taken  before  the  Court  of  Criminal  Correc- 
tion, and  no  trial ;  the  judgment  of  the  justice  was  affirmed  as  it  stood 
on  the  papers  and  transcript ;  we  must,  therefore,  assume  that  the 
affidavit  above  set  forth  contains  the  offense  for  which  the  defendant 
was  convicted. 

There  is  neither  assault,  battery,  or  affray  charged  in  this  complaint, 
nor  any  other  legal  offense.  The  conduct  of  the  defendant  in  using  the 
language  he  did,  and  in  the  manner  indicated,  was  very  immoral  and 
reprehensible.  It  was  not  however,  such  an  offense  as  is  denounced  by 
the  law  as  criminal,  and  which  would  under  our  statute,  subject  the 
offender  to  a  criminal  prosecution.  *He  no  doubt,  would  be  liable  to  a 
civil  action  for  slander,  but  I  know  of  no  statute  rendering  such  con- 
duct criminal.  There  is  a  statute  against  disturbing  the  peace  of 
families  or  neighborhoods,  but  none  against  disturbing  the  peace  of  a 
single  individual  by  the  use  merely  of  loud  and  abusive  language. 

Under  this  view  the  judgment  must  be  reversed  and  the  prosecution 
dismissed.    The  other  judges  concur. 


DISTURBING  RELIGIOUS  WORSHIP  — ELEMENTS  OF  THE   OFFENSE. 

BiCHARDSON   V.  StATE. 

[6  Tex.  (App.)  470.] 

In  the  Court  of  AppecUa  of  Texas ,  1873. 

1.  DistnrbinffBeliffioiui  Worship.— In  order  to  oonstitnte  this  offenae,  the  proof  must 
Bhow  that  there  was  assembled,  at  the  time  of  the  alleged  disturbance,  a  congregation 
for  the  purpose  of  religions  worship,  and  that  the  congregation  was  disturbed  in  one  of 
the  ways  set  out  in  the  statute ;  and,  moreoyer,  the  disturbance  must  appear  to  hare 
been  wiUful. 

S.  Ssjne— Case  in  Jadnnent.  —  Officials  of  a  church,  acting  under  the  church  discipline, 
as  they  oonatmed  it,  notifled  the  minister  that  they  would  hold  a  meeting  to  take  action. 
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In  regard  to  his  alleged  miscondiict,  and  invited  him  to  attend.  The  minister  did  not  at- 
tend, and  the  officials  resolved  to  snspend  him  until  his  conduct  could  be  passed  upon  by 
superior  authority ;  and  they  delegated  the  accused,  who  was  a  steward  of  the  church, 
to  carry  out  the  resolution.  Accused  did  so  by  approaching  the  stand  after  the  congre- 
gation had  assembled,  but  before  services  had  commenced,  and  notifying  the  minister 
of  the  action  of  the  officials,  and  that  he  would  have  to  quit  preaching  until  the  "  elder  " 
had  passed  upon  his  conduct.  Htld,  that  this  does  not  show  a  willful  intent  to  disturb 
the  congregation. 

Appeal  from  the  County  Court  of  Gronzales.  Tried  below  before  the 
Hon.  J.  S.  Conway,  county  judge. 

The  opinion  states  the  case. 

PoTkton  &  Fry^  for  the  appellant.  Thomas  BaU^  Assistant  Attorney- 
General,  for  the  State. 

Winkler,  J.  The  appellant  and  two  others  were  charged  by  infor- 
mation, under  the  statute,  with  willfully  disturbing  a  congregation  as- 
sembled for  religious  worship.  The  charging  portion  of  the  information 
is  as  follows,  after  stating  time  and  venue,  ''then  and  there  unlawfully 
and  willfully  disturb  a  congregation  assembled  for  religious  worship 
at  Wesley  Chapel  Church,  in  said  county,  by  loud  and  vociferous  talk- 
ing, and  by  the  use  of  threats  and  other  noises  caused  said  congregation 
to  be  disturbed  while  said  congregation  were  conducting  themselves  in 
a  lawful  manner." 

As  to  two  of  the  defendants  the  prosecution  was  dismissed,  and  this 
appellant  was  put  on  trial  alone.  He  was  found  guilty,  and  a  fine  of 
$25  imposed ;  and,  after  a  motion  for  new  trial  overruled,  this  appeal  is 
prosecuted. 

The  trial  below  divulged  about  this  state  of  case :  The  congregation 
alleged  to  have  been  disturbed  was  a  church  or  society  of  colored  peo- 
ple belonging  to  the  Methodist  Church  One  Cyrus  Shakes  was  the 
minister.  The  appellant  was  one  of  the  stewards  of  the  church.  Of 
the  two  others  jointly  charged,  but  as  to  whom  the  prosecution  had  been 
dismissed,  one  was  a  steward  and  the  other  tha class-leader.  The  church 
had  but  two  stewards.  Prior  to  the  alleged  disturbance,  rumors  had 
been  circulated  imputing  to  the  minister  improper  intimacy  with  a  female 
member  of  the  congregation,  a  married  woman.  It  was  proved  on  the 
trial  that,  on  the  night  previous  to  the  alleged  disturbance,  the  class- 
leader  mentioned  the  subject  to  the  otficials  of  the  church,  and  a  meet- 
ing of  the  officers  of  the  church  was  called,  and  the  minister  was  notified 
by  the  class-leader  of  the  time  and  place  of  the  meeting,  for  the  pur- 
pose of  investigating  the  minister's  conduct. 

In  this  connection,  we  make  the  following  extract  from  the  testimony 
of  the  class- leader,  who  was  put  on  the  stand  by  the  accused:  "We 
held  our  meeting,  but  Shanks  did  not  attend.  Henry  Christmas,  a 
Methodist  preacher,  Louis  Richardson,  who  is  a  steward,  and  anether 
preacher,  and  myself  were  present.     We  came  to  the  conclusion  that  ic 
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was  our  duty  to  suspend  Parson  Shanks  from  preaching  until  the  elder 
could  be  heard  from.  The  preacher  said  this  was  the  right  way,  and 
we  appointed  Louis  Richardson  to  carry  out  this  resolution.  We 
thought  it  was  wrong  for  the  officers  to  allow  a  man  to  preach  when  such 
charges  were  circulated  against  him.  When  we  went  to  the  church  that 
night,  Henry  Christmas,  Louis  Richardson,  and  myself,  went  in  together ; 
and  Louis  went  up  in  front  of  the  stand,  and  said,  '  Brother  Shanks,  you 
will  have  to  quit  preaching  until  charges  against  you  are  investigated  by 
the  elder.'  Shanks  took  up  his  stick  and  hat,  and  said,  '  I  am  one 
man,  but  I  am  not  afraid  of  all  three  of  you.'  Louis  said,  '  I  can  read 
the  discipline,  and  I  know  my  duty  as  steward,  and  you  will  have  to 
come  down  until  we  hear  from  the  elder.'  Louis  spoke  in  a  mild  man- 
ner. We  all  thought  we  were  doing  our  duty.  When  we  went  in 
Shanks  was  not  preaching,  but  was  talking  about  what  the  committee  had 
him  up  about  the  night  before." 

The  statement  of  this  witness  is  borne  out,  and  not  contradicted  by 
any  other  testimony  in  the  case.  It  was  admitted  without  objection,  and 
the  above  extract  is  set  out  for  the  reason  that,  in  our  opinion,  it  shows 
the  animiLS  which  actuated  the  appellant  on  the  occasion  of  the  alleged 
disturbance,  and  presents  the  question  whether,  under  this  statement  of 
facts,  the  appellant  was  guilty  of  a  violation  of  law  or  not. 

The  statute  provides  that  *'  any  person  who  by  loud  or  vociferous 
talking,  or  swearing,  or  by  any  other  noise,  willfully  disturbs  any  con- 
gregation assembled  for  religious  worship,"  etc.,  *' shall  be  deemed 
guilty  of  a  misdemeanor,"  etc. 

The  offense  created  by  the  statute  consists  in  willfully  disturbing  the 
character  of  congregation  mentioned,  for  the  purpose  mentioned,  and 
in  the  manner  mentioned  in  the  act.  So  that,  to  constitute  the  offense, 
there  must  be  a  congregation  assembled  for  religious  worship,  and  that 
congregation,  so  assembled,  must  be  disturbed,  that  is,  agitated, 
roused  from  a  state  of  repose,  molested,  interrupted,  hindered,  per- 
plexed, disquieted,  or  turned  aside  or  diverted  from  the  object  for 
which  they  are  assembled ;  and  the  act  which  causes  the  disturbance 
must  be  willfully  done,  that  is,  willingly,  designedly,  purposely,  ob- 
stinately, or  stubbornly  done.  These  elements  combining,  the  offense 
would  be  complete.  Does  the  proof  show  that  this  appellant,  by  loud 
and  vociferous  talking,  and  other  noises,  disturbed  the  congregation  as- 
sembled for  religious  worship,  and  conducting  themselves  in  a  lawful 
manner,  and  did  he  so  cause  such  disturbance  willfully? 

Mr.  Bishop,  in  treating  of  the  application  and  interpretation  of  the 
law  of  statutory  offenses,  condenses  the  subject  into  this  statement : 
"Whenever  the  thing  done  comes  not  within  the  mischief  which  evi- 
dently the  statute  was  intended  to  suppress,  though  it  comes  within  its 
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words,  the  person  doing  the  thing  is  not  punishable ;  while,  on  the  other 
hand,  a  persom  may  defend  himself  by  showing,  if  he  can,  that  either 
the  main  part  of  the  enactment,  or  some  clause  put  into  it  to  create  an 
exception,  is  so  unguardedly  worded  as  to  open  an  escape  for  him 
through  the  letter,  his  act  being  still  a  comptete  violation  of  its 
spirit"  ^  So,  likewise,  the  thing  may  be  excepted  out  of  general  words, 
^^  for  the  reason  that  to  include  it  would  be  contrary  to  the  general  spirit 
and  policy  of  the  law."  * 

This  author  proceeds,  in  the  same  section  to  this  effect:  ^'  Perhaps 
nnder  this  head  might  be  embraced  cases  like  those  already  alluded  to, 
where  a  prohibition  in  general  terms  is  held  to  apply  only  to  willful 
transgressions,  it  being  a  principle  of  the  common  law  that  no  one  shall 
suffer  criminally  for  an  act  in  which  his  mind  does  not  concur."  And 
again,  in  section  282 :  ^'  This  doctrine  is  usually  stated  in  terms  some- 
what narrower  than  those  last  employed ;  in  substance,  that  the  case  must 
come,  not  only  within  the  words  of  the  statute,  but  also  within  its  rea- 
son and  spirit,  and  the  mischief  iS  was  intended  to  remedy." 

The  object  and  intent  of  the  law  on  which  this  prosecution  is  based  was 
evidently  to  protect  congregations  assembled  for  religious  worship  from 
willful  disturbance ;  yet,  to  hold  this  conviction  proper  and  legal,  it 
must  be  so  construed  as  to  bring  within  its  provisions  the  officers  of 
the  church  or  congregation  who  may  attempt,  in  a  quiet,  peaceable,  an^ 
orderly  manner,  to  protect  the  same  congregation  from  imposition,  and 
perhaps  serious  detriment,  by  maintaining  in  the  pulpit  ^e  whom  they 
regard  as  totally  unfit  for  the  position. 

We  are  of  opinion  that,  under  the  authorities  cited,  the  statute  does 
not  be^r  this  interpretation ;  and  that  although  the  proof  should  bring 
the  accused  within  the  letter  of  the  law,  which  we  think  not  to  be  the 
case,  still  they  do  not  bring  him  within  its  reason  and  spirit,  and  the 
mischief  it  was  intended  to  remedy.  The  proof  is  very  meager  to  show 
that  this  congregation  was  disturbed  at  all,  and  there  is  an  entire 
absence  of  proof  that  the  accused  willfully  disturbed  it.  On  the  con- 
trary, the  proofs  abundantly  show  that  the  accused  and  those  with 
whom  he  acted  were  not  only  not  actuated  with  a  purpose  willfully 
to  disturb  the  congregation,  but  that  he  and  they  were  actuated  by  a 
pure  and  worthy  motive  in  suspending  the  minister  until  grave  charges 
against  him  could  be  inquired  into  by  his  official  superior,  the  elder. 
We  are  not  informed  as  to  whether  the  steward's  acts  were  clearly  within 
the  law  of  the  church  or  not,  nor  is  it  material  that  we  should  make  the 
inquiry.  Enough  is  set  out  to  show  that  the  motive  by  which  they  were 
governed  was  rather  to  protect  than  to  disturb  the  congregation,  and 

1  Bish.  SUt.  Or.,  sec.  280.  s  Id.  231. 
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entirely  negatives  the  idea  that  they  thought  of  any  willful  disturb- 
ance. 

The  law,  whilst  it  protects  the  objects  of  its  regard,  should  with 
equal  propriety  protect  those  who  are  charged  with  the  conduct  of  its 
members,  and  responsible  to  the  proper  authority  for  a  faithful  discharge 
of  that  duty ;  always  bearing  in  mind  that  the  law  would  not  protect 
them  in  themselves  violating  the  law  of  the  land,  which  demands  obe- 
dience from  all,  —  as  was  the  case  in  Dom  v.  StaJte^^ 

We  are  of  opinion  that,  agreeably  to  the  evidence,  the  appellant  is 

not  shown  to  have  violated  the  law,  and  does  not  come  within  the  evils 

it  was  intended  to  provide  against ;  and  so  believing,  the  judgment  is 

reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


DISTUBBING  BELIGIOUS  WORSHIP  —  MEETING  MUST  BB  FOB  BELI- 

6I0US  WORSHIP. 

Wood  v.  State. 

[11  Tex.  (App.)  818.] 
In  the  Court  of  Appeals  of  Texas^  1882. 

L  Diatnrblnflr  Belisrloiui  Worship. — A  prosecutioii  for  distorbing  a  oongregatloii  As- 
sembled for  religious  worship  will  not  be  sustained  by  proof  that  the  congregation, 
though  dlstarbed,  was  assembled  for  business  purposes,  even  though  the  proceedings 
were  opened  with  religious  exercises. 

S.  -^  See  the  Opinion  in  extemo  for  eyidence  held  insufficient  to  sustain  a  oonTicttoB 
even  had  the  information  charged  the  proper  offense. 

Appeal  from  the  County  Court  of  Houston.  Tried  before  the  Hon. 
W.  B.  Wall,  county  judge.     The  opinion  discloses  the  case. 

Burnett  &  Nicks,  for  the  appellant.  jET.  Chilton^  Assistant  Attorney- 
General,  for  the  State. 

Whtte,  p.  J.  Appellant  Peter  Wood,  though  not  an  ordained  min- 
ister of  the  gospel,  was  a  regular  licensed  exhorter  in  the  Union  Prairie 
colored  school-house  and  church  of  Houston  County,  Texas.  One 
Bey.  Joe  JoUey  was  pastor  in  charge  of  said  church.  From  some 
cause  not  developed  in  the  record,  these  two  holy  men  got  at  logger- 
heads and  as  appears,  indulged  in  remarks  about  each  other,  which 
however  true  they  might  have  been,  were  not  at  all  flattering  to  their 
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respectiye  characters.    At  all  events  appellant  understood  that  the 
reverend  pastor  had  so  conducted  himself  with  regard  to  him. 

On  the  30th  of  April,  1881,  a  conference  was  held  in  said  church  and, 
as  explained  by  the  pastor  in  his  testimony  on  the  trial,  ' '  it  was  a  busi- 
ness meeting  and  among  other  things  to  decide  differences  among  the 
brotherhood.  *  *  *  The  meeting  was  opened  by  singing  and  praying, 
and  I  read  a  chapter  in  the  Bible  and  made  a  few  remarks,  when  the 
meeting  was  opened  for  business. ' '  Amongst  other  matters  that  had  been 
submitted  to  the  conference  for  adjudication  and  settlement  was  the  diffi- 
culty above  mentioned.  Being  a  party  interested,  the  pastor,  who  was 
ex-officio  presiding  officer,  very  considerately  and  very  properly  excused 
himself,  and  George  Mann  was  elected  moderator,  A  motion  was 
then  made  and  carried  that  Peter  Wood  be  allowed  to  make  a  state- 
ment of  the  nature  and  cause  of  the  difficulty.  Defendant  arose  and 
proceeded  to  do  so.  Just  about  this  time.  Parson  JoUey  says  he  had 
given  brother  Giles  Walker  a  chew  of  tobacco,  and  was  putting  the 
tobacco  into  his  pocket.  ^'  Defendant  after  he  got  up,  laid  his  left 
hand  upon  the  Bible,  which  was  open,  and  said  the  Bible  said,  if  my 
brother  told  a  lie  it  was  his  duty  to  tell  him  of  it ;  and  that  Brother 
Jolley  had  as  good  as  sworn  lies  on  him."  At  this  Jolley  jumped  up, 
his  right  hand  still  in  his  pocket,  where  he  had  put  his  tobacco,  and  as 
he  got  up  said  ^'  he  would  take  the  lie  off  no  man ;  "  and  here  and 
then,  as  one  of  the  witnesses  graphically  expresses  it,  ''  the  rumpus 
begun;  there  was  considerable  disturbance."  George  Mann  says, 
^^  Myself  and  others  got  between  them,  and  finally  squelched  the 
difficulty ;  don't  know  that  any  licks  were  passed,  but  the  meeting  was 
disturbed.    The  conference  silenced  both  parties." 

In  addition  to  his  ecclesiastical  punishment  of  being  thus  silenced 
as  an  exhorter,  defendant  has  also  been  held  answerable  to  the  temporal 
or  secular  power  of  the  State,  was  prosecuted  for  disturbance  of  religi- 
ous worship,  tried  and  found  guilty  upon  the  facts  as  above  stated, 
and  condemned  by  the  verdict  and  judgment  rendered  in  the  lower 
court  to  pay  the  sum  of  $25  fine,  and  all  costs  of  the  proceeding. 
From  this  judgment  he  appeals  here,  and  asks  that  the  judgment  be 
reversed. 

The  gravamen  of  the  offense,  as  stated  in  the  information  is  *^  that 
Peter  Wood,  in  the  county  of  Houston  and  State  of  Texas,  on  the 
thirtieth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-one,  did  willfully  disturb  a  congregation  assembled 
for  religious  worship,  and  conducting  themselves  in  a  lawful  manner, 
by  loud  and  vociferous  talking  and  by  assaulting  Joe  Jolley,  then  and 
there  against  the  peace  and  dignity  of  the  State." 
2  Defences.  29 


450  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

Several  interesting  questions  are  discussed  in  the  able  brief  of  counsel 
for  appellant. 

1 .  That  the  time  of  the  commission  of  the  offense  was  not  proTen. 
This,  proposition  is  not  sustained  by  the  record.  The  date  of  the  ofiense 
was  stated  to  be  the  30th  of  April,  1881 ;  the  trial  was  the  3d  of  August, 
1881,  and  the  witnesses  say  the  disturbances  occurred  on  the  30th  of 
April.  Parson  JoUey  says :  "  On  the  30th  of  April  we  had  a  cooferenee 
of  the  church."  It  is  true  he  does  not  say  in  totidem  verbis  that  it  was 
April,  1881.  But  no  other  meaning  can  be  ascribed  to  his  language, 
and  the  objection  is  too  fine  and  technical  if  not  hypercritical. 

2.  That  there  is  a  fatal  variance  between  the  affidavit  or  complaiot 
and  the  information.  The  complaint  charged  that  the  offense  was  com- 
mitted by  appellant  and  one  Joe  JoUey,  ^'  by  lou^  and  vociferous  talk- 
ing and  by  assaulting  each  other."  As  seen  above,  the  information 
charged  that  appellant  alone  committed  the  offense  ''  by  loud  and 
vociferous  talking  and  by  assaulting  Joe  Jolley."  We  see  no  incon- 
sistency between  the  two  charges.  If  both  parties  really  indulged  in 
loud  and  vociferous  talking  and  assaulting  each  other,  then  each  one 
separately  committed  his  share  of  it  and  could  be  charged  with  it  sep- 
arately in  a  separate  information  based  upon  the  complaint  which 
charged  both  jointly.  This  is  just  one  of  those  exceptional  cases 
wherein  the  joint  charge  comprehends  and  may  be  divided  into  two  sep- 
arate charges  without  varying  the  nature  of  the  original  charge  as  stated 
in  the  complaint. 

3.  It  is  claimed  that  the  evidence  does  not  support  the  allegations  In 
the  information  nor  the  verdict  and  judgment.  The  position  insisted 
upon  is,  that  if  a  disturbance  was  in  fact  created  by  defendant,  then  the 
congregation  disturbed  was  not  one  assembled  for  religious  worship,  but 
a  meeting  or  conference  of  the  church,  convened  solely  for  the  transac- 
tion of  business  matters.  The  statute^^  protects  and  is  only  intended 
to  protect,  any  congregation  or  part  of  a  congregation  assembled  for 
religious  worship.  Now,  there  is  no  dispute  as  to  the  object  and  pu!^ 
poses  of  the  meeting  in  question ;  all  the  witnesses  agree  that  it  was  a 
conference  for  business  —  called  expressly  for  that  purpose  —  and  the 
congregation  had  assembled  alone  for  that  purpose.  Religious  worship, 
on  the  other  hand,'  is  where  the  congregation  have  assembled  for  the 
pui7)0se  of  performing  acts  of  adoration  to  the  Supreme  Being,  or  to 
perform  religious  services  in  the  recognition  of  God  as  an  object  of 
worship,  love  and  obedience,  according  to  the  rites  and  services  of  any 
system  of  faith  entertained  with  respect  to  the  Deity.  If  it  was  in 
truth  a  business  meeting,  then  the  fact  that  parson  JoUey  exmero  mcta 

m 
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opened  the  meeting  with  singing  and  pra3^er,  and  read  verses  from  the 
Bible,  and  *'made  a  few  remarks  '*  would  not  and  should  not  be  per- 
mitted to  change  the  object  for  which  the  congregation  had  really  as- 
sembled. Despite  these  badges  of  religious  worship,  the  primal  object 
of  the  assembly  was  business  and  not  worship,  and  we  conceiye  the 
statute  can  not  be  strained  to  cover  such  congregations,  however  desir- 
able it  might  be  to  have  religious  orders  protected  from  worldly  dis- 
tarbances  in  the  transaction  of  their  business  affairs.  But  when  these 
worldly  matters  invade  the  sacred  precincts  of  the  churph,  and  she  as- 
sumes the  right  and  prerogative  of  their  investigation,  she  must  not 
expect,  where  moral  influences  and  religious  restraints  fail,  or  are  in- 
adequate to  protect  her  from  the  wrongs  and  outrages  of  her  own  mem- 
bers, to  exact  from  the  law  any  other  or  further  protection  than  that 
accorded  to  other  business  assemblies  or  secular  associations.  We  are 
clearly  of  opinion  that  if  the  difficulty  in  this  instance  was  willfully 
created  by  Peter  Wood,  and  the  congregation  was  disturbed  thereby, 
the  disturbance  does  not  come  within  the  purview  of,  nor  render  him 
liable  under  the  statute,  because  the  congregation  was  not  assembled 
for  religious  worship.  A  different  rule  obtains  in  Tennessee,  and  in  the 
case  of  Hollingsfjoorth  v.  State,^  it  was  held  that  the  protection  afforded 
religions  bodies  extended  to  their  business  meetings.  Our  statute  does 
not  admit  of  such  interpretation. 

But  again  it  is  contended  that  the  allegations  in  the  information  as  to 
the  manner  of  the  disturbance,  if  any  had  been  created,  are  not  sup- 
ported by  evidence.  It  was  alleged  that  defendant  disturbed  the  con- 
gregation *^by  loud  and  vociferous  talking  and  by  assaulting  Joe 
Jolley."  The  evidence  is  that  instead  of  being  loud  and  vociferous 
defendant's  ''  tone  of  voice  was  a  common  one,  low  and  moderate," 
and  from  the  remarks  he  indulged,  as  above  quoted,  we  would  imagine 
his  manner  was  rather  deliberate  and  positive.  He  laid  his  hand  on  the 
good  book  and  spoke  of  an  important  and  mandatory  lesson  which  it 
taught,  according  to  his  reading,  viz.,  "That  if  a  brother  told  a  lie  it 
was  his  duty  to  tell  him  of  it."  He  did  not  assaultJolley  until  after 
JoUey  had  jumped  up  and  was  advancing  upon  him  with  all  the  appear- 
ance of  being  about  to  draw  a  Weapon  from  his  pocket,  though  as  we 
have  seen,  such  was  not  really  the  case.  From  such  imminent  hostile 
demonstrations  as  they  appeared  to  him,  defendant  unquestionably  had 
the  right  to  stand  upon  his  self-defence,  and  rely  upon  his  good  right 
vm  even  in  most  sacred  places.  Insulting  words  or  conduct  did  not 
justify  Jolley's  assault  upon  him.  Up  to  Jolley's  assault  upon  him,  no 
disturbance  had  been  created,  and  hnd  the  congregation  been  one  pro- 
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tected  by  the  statute,  in  our  opinion  the  pugnacious  parson  and  pastor 
would  have  been  more  to  blame  than  any  one  else. 

The  lessons  of  Christian  charity,  forgiveness  and  self-control,  which 
in  his  daily  calling  he  was  doubtless  promulgating  as  shepherd  to  that 
little  flock,  should  have  admonished  him,  even  under  such  trying 
circumstances  of  the  duty  of  forbearance  and  forgiveness,  or  at  all 
events  they  should  have  enabled  him  to  control  his  temper  and  refrain 
from  resentment  and  personal  violence  within  the  precincts  of  the 
sanctuary. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


DISTUBBING  BELIGIOUS  WORSHIP— MUST  BE  WILLFUL. 

Wood  v.  State. 

[16  Tex.  (App.)  694.] 

In  the  Court  of  Appeals  of  Texas^  1884. 

Til*  Cdat  of  the  Offeiise  of  distarbing  religiona  worship  is  that  the  dtoturbanoe 
**  wUlfnl."  The  word  *'  willin],"  when  used  in  a  penal  statate,  means  with  evil  intent,  or 
legal  mallee,  or  without  reasonable  grounds  of  believing  the  act  to  be  lawfal.  The  evi- 
dence here  held  insoffloient  to  support  a  oonyictlon  for  disturbing  religious  worship,  in- 
asmuch as  it  does  not  show  the  disturbance  to  have  been  willf  uL 

Appeal  from  the  District  Court  of  Burnet.  .Tried  below  before  the 
Hon.  W.  A.  Blackburn. 

This  was  a  conviction  for  the  willful  disturbance  of  religious  worship. 
A  fine  of  twenty-five  dollars  was  the  penalty  imposed. 

W.  O.  Shugart,  for  the  State,  testified  that  he  was  present  at  what 
the  people  called  preaching  at  a  school-house  near  Corwin,  Burnet 
County,  on  the  third  Sunday  in  March,  1883.  Reverend  Mr.  Hansboro 
conducted  the  exercises,  and  during  the  sermon  propounded  a  question, 
which  the  defendant  proposed  to  answer  by  asking  a  question.  Mr. 
Hansboro  told  him  not  to  interrupt  him.  The  preacher  went  on  to  say 
something  about  a  **  mighty  rushing  wind.'*  The  defendant  spoke  up : 
*^  Yes,  and  there  was  a  sound  in  that  wind,  too."  The  preacher  then 
snid  to  defendant :  '*  If  you  want  to  talk,  you  go  outside."  The  de- 
fendant interrupted  the  preacher  two  or  three  times  with  questions,  in  a 
voice  which  could  be  heard  all  over  the  house.  The  congregation  was 
composed  of  thirty  or  forty  well  behaved  people.  The  witness  paid  as 
much  or  more  attention  to  the  defendant  than  to  the  preacher. 
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J.  D.  Kennedy,  for  the  State,  substantially  corroborated  the  first  wit- 
ness as  to  what  transpired  on  the  Sunday  in  question,  and  stated  in  ad- 
dition that  he  was  present  on  the  evening  before,  when  the  same  preacher 
conducted  services.  He  stated  at  the  outset  that  he  invited  prompt 
correction,  during  services,  if  he  misapplied  the  JBible ;  that  he  wanted 
any  one  to  correct  him  if  he  stated  anything  wrong.  Defendant  asked 
the  preacher  a  question  that  night.  The  preacher  replied :  ' '  We  will 
talk  about  that  to-morrow.  In  the  meantime  you  read  the  tenth  chap- 
ter of  Acts.''  Defendant  asked  the  question  in  a  very  polite  manner. 
When  services  closed  next  day,  Sunday,  after  the  occurrences  related 
by  Sbugart,  defendant  rose  in  his  place,  with  Bible  in  hand,  and  asked 
the  congregation  to  remain  a  few  minutes  and  hear  him.  Witness  saw 
Mr.  Bamhart  speak  at  that  time,  but  did  not  bear  what  he  said.  The 
little  episode  seemed  to  arouse  some  feeling  in  the  congregation. 

J.  S.  Bamhart  testified,  for  the  defence,  that  he  reached  preaching  on 
the  Sunday  in  question  about  ten  minutes  before  the  services  concluded. 
Defendant  did  not  interrupt  the  preacher  while  witness  was  there. 
When  the  congregation  was  dismissed  the  defendant,  with  his  Bible  in 
his  hand,  called  on  the  congregation  to  give  him  attention  while  he  read 
a  few  passages  from  Scriptures,  Witness  walked  down  the  aisle,  met 
the  preacher  and  said  to  him :  ^*  Let's  have  no  controversy."  He  went 
on  to  defendant  and  made  the  same  request.  Defendant  replied : 
'*  This  is  none  of  your  business ;  you  are  bad  medicine  anyhow ;  I  want 
nothing  to  do  wiih  you.  If  you  want  anything  out  of  me  you  can  get 
it.  Name  your  time  and  place,  for  this  is  no  place  for  trouble."  Mrs. 
Kennedy,  the  defendant's  mother-in-law,  then  took  defendant's  arm  and 
said:  ''Shut  up  your  mouth  and  let's  go  home."  The  preacher,  Mr. 
Hansboro,  was  a  Christian  or  Campbellite,  and  was  conducting  a  series 
of  meetings  at  the  time  and  place.  There  was  feeling  existing  between 
witness  and  the  defendant  at  the  time. 

I.  D.  Stahdifer  testified  that,  some  time  before  the  meeting  in  ques- 
tion, he  and  defendant  (he  being  a  Campbellite  and  defendant  a  Bap- 
tist) had  a  theological  argument  in  which  defendant  said :  '*  If  your 
church  can  convince  me  that  faith  comes  before  repentance,  I  have 
nothing  more  to  say.  Tour  church  can  then  baptise  me."  Before  the 
Sunday  in  question,  witness  told  Mr.  Hansboro  about  this  conversation, 
and  requested  Mr.  Hansboro  to  preach  a  special  sermon  on  faith  and 
repentance  for  the  benefit  of  defendant,  as  the  defendant  was  an  in- 
telligent, conscientious  and  influential  citizen.  It  was  the  custom  of  the 
Campbellite  church  to  invite  questions,  etc.,  during  service,  aud  they 
did  not  regard  the  practice  as  interruption.  After  the  occurrences  of 
Sunday,  Mr.  Hansboro  told  witness  that  he  did  not  answer  the  question 
propounded,  because  defendant  insulted  him  that  morning  by  introduo- 
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ing  him  to  McElroy  in  this  wise :  *^  Brother  McElroy,  let  me  introdnoe 
yoa  to  Brother  Hansboro,  my  old  Campbellite  friend."  Mr.  Hansboro 
said:  '^I  don't  wear  the  name,"  and  walked  oU.  Witness  was  not 
present  when  the  disturbance  took  place. 

T.  H.  Hager  testified,  for  the  defence,  that  he  and  defendant  sat  near 
together,  and  near  the  preacher,  at  the  time  of  the  alleged  disturbance. 
The  preacher  stood  almost  in  front  of  witness,  and  talked  right  in  the 
defendant's  face.  Thp  preacher  was  talking  about  the  ''  Day  of  Pente- 
cost, when  there  came  a  noise,  as  of  a  mighty  rushing  wind,  and  filled 
the  house."  He  asked  some  questions,  and  defendant  asked  if  he 
might  answer  them.  The  preacher  replied  in  a  loud,  harsh,  gruff  voice : 
*'  If  3'ou  want  to  talk  go  outside."  The  preacher  went  on  to  say  that 
the  Holy  Ghost  fell  on  no  one  but  Peter ;  that  if  just  whoUoped  itself 
around  Peter's  tongue  and  made  him  say  anything  it  wanted  him  to 
say."  The  preacher,  during  the  service,  spoke  of  the  Bible  as  the  Holy 
Ghost.  The  defendant  called  out:  '^  Yes,  like  a  crank  is  the  lever  of  a 
mechanic's  machine."  Witness  related  the  subsequent  proceedings  as 
the  previous  witnesses  did.  The  defence  witnesses  concurred  in  the 
statement  that  the  defendant  spoke  in  a  respectful  manner. 

The  motion  for  new  trial  relied  upon  the  insufiftciency  of  the  evidence 
to  support  the  verdict. 

Cook  A  McSween^  for  the  appellant. 

J.  H,  BurtSy  Assistant  Attorney-General,  for  the  State. 

WnrrE,  Presiding  Judge.  Appellant  was  convicted  under  an  indict- 
ment charging  him  with  willfully  disturbing  a  congregation  assembled 
for  religious  worship,  ^^  by  propounding  loud  and  audible  questions  to 
the  preacher  or  elder,  while  conducting  said  religious  services,  and  by 
using  angry  words  and  gestures,"  etc.  As  made  by  the  evidence  and 
the  able  brief  of  counsel  for  appellant,  the  case  in  some  of  its  features 
is  most  interesting  and  presents  for  theological  or  ecclesiastical  disputa- 
tion questions  more  intricate  and  perplexing  than  are  the  matters  of 
law  involved  in  its  determination  on  this  appeal. 

A  disturbance  of  religious  worship  under  the  statute,^  to  be  punisha- 
ble, must  have  been  willfully  done.  ''Willfully"  is  the  statutory 
word  which  characterizes  the  offense.  ''  When  used  in  a  penal  statute, 
the  word  '  willful '  means  more  than  it  does  in  common  parlance.  It 
means  with  evil  intent  or  legal  malice,  or  without  reasonable  grounds  for 
believing  the  act  tq  be  lawful."  * 

Taking  this  as  the  meaning  of  the  word  ''  willful,"  we  are  of  opinion 
that  the  evidence  in  this  case  does  not  sustain  the  conviction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  renuLnded. 

1  Penal  Code,  art.  180.  >  Thomas  v.  State,  U  Tex.  (App.)  800. 
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DISTURBING  RELIGIOUS  WORSHIP  — INTENTION. 

State  v.  Linkhaw. 

[69  N.  C.  214.] 

In  the  Supreme  Court  of  North  Carolina^  1873. 

The  Dlstnrbanoe  of  a  BeliffiouA  oongregation  by  singing,  when  the  singer  does  not 
intend  so  to  distnrb  it,  bat  is  conscientioosly  taking  part  in  the  religions  services,  may 
be  a  proper  snbject  for  the  discipline  of  his  choroh,  bat  it  is  not  indictable. 

Indictment  for  misdemeanor,  tried  before  Russell,  J.,  at  Robeson 
Superior  Court,  Spring  term,  1873. 

Defendant  was  indicted  for  disturbing  a  religious  congregation. 
The  evidence  as  detailed  by  several  witnesses  was  substantially  this : 
Defendant  is  a  member  of  the  Methodist  Charch ;  he  sings  in  such  a 
way  as  to  disturb  the  congregation ;  at  the  end  of  each  verse  his  voice 
is  heard  after  all  the  other  singers  have  ceased.  One  of  the  witnesses 
being  asked  to  describe  defendant's  singing,  imitated  it  by  singing  a 
Terse  in  the  voice  and  manner  of  defendant,  which  ^'  produced  a  burst 
of  prolonged  and  irresistible  laughter,  convulsing  alike  the  spectators, 
the  bar,  the  jury  and  the  court." 

It  was  in  evidence  that  the  disturbance  occasioned  by  defendant's 
singing,  was  decided  and  serious ;  the  effect  of  it  was  to  make  one 
part  of  the  congregation  laugh  and  the  other  mad  ;  that  the  irreligious 
and  frivolous  enjoyed  it  as  fun,  while  the  serious  and  devout  were 
indignant.  It  was  also  in  evidence  (without  objection)  that  the  congre- 
gation had  been  so  much  disturbed  by  it  that  the  preacher  had  declined 
to  sing  the  hymn,  and  shut  up  the  book  without  singing  it ;  that  the 
presiding  elder  had  refused  to  preach  in  the  church  on  account  of  the 
disturbance  occasioned  by  it ;  and  that  on  one  occasion  a  leading  mem- 
ber of  the  church,  appreciating  that  there  was  a  feeling  of  solemnity 
pervading  the  congregation  in  consequence  of  the  sermon  just  delivered, 
and  fearing  that  it  would  be  turned  into  ridicule,  went  to  the  defendant 
and  asked  him  not  to  sing,  and  that  on  that  occasion  he  did  not  sing. 
It  also  appeared  that  on  many  occasions  the  church  members  and  au- 
thorities expostulated  with  the  defendant  about  his  singing,  and  the 
disturbance  growing  out  of  it.  To  all  of  which  he  replied :  "  That  he 
would  worship  his  God,  and  that  as  a  part  of  his  worship  it  was  his 
duty  to  sing."  Defendant  is  a  strict  member  of  the  church,  and  a  man 
of  exemplary  deportment. 

It  was  not  contended  by  the  State,  upon  the  evidence,  that  he  had 
any  intention  or  purpose  to  disturb  the  congregation;    but  on  ths 
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contrary,  it  was  admitted  that  he  was  conscientiously  taking  part 
in  the  religious  services. 

Defendant  prayed  the  court  to  instruct  the  jury,  that  if  the  defend- 
ant did  not  intend  to  disturb  the  congregation  he  was  not  guilty. 

This  instruction  his  honor  refused,  and  among  other  things,  told 
the  jury  that  it  would  not  excuse  the  defendant  to  say  that  he  did 
not  intend  to  disturb  the  congregation.  The  question  is,  did  he  in- 
tend to  commit  the  act  which  did  disturb  the  congregation?  The 
jury  must  be  satisfied  that  there  was  an  actual  disturbance  occasioned 
by  the  defendant's  act.  It  is  a  general  principle  that  every  man  is 
presumed  to  have  intended  the  necessary  consequence  of  his  own  acts. 

There  was  a  verdict  of  guilty.  Judgment,  and  appeal  by  the  def end- 
ant. 

W.  Mc  L.  McKay  &  N.  A.  McLean^  for  appeUant. 

Attomey-Greneral  Hargrove^  for  the  State. 

Settle,  J.  The  defendant  is  indicted  for  disturbing  a  congregation 
while  engaged  in  divine  worship,  and  the  disturbance  is  alleged  to  con- 
sist in  his  singing,  which  is  described  to  be  so  peculiar  as  to  excite 
mirth  in  one  portion  of  the  congregation  and  indignation  in  the  other. 

From  the  evidence  reported  by  his  honor  who  presided  at  the  trial,  it 
appears  that  at  the  end  of  each  verse  his  voice  is  heard  after  Idl  the 
other  singers  have  ceased,  and  that  the  disturbance  is  decided  and  se- 
rious ;  that  the  church  members  and  authorities  expostulated  with  the 
defendant  about  his  singing  and  the  disturbance  growing  out  of  it ;  to 
all  of  which  he  replied,  that  he  would  worship  his  God,  and  that  as  a 
part  of  his  worship,  it  was  his  duty  to  sing.  It  was  further  in  evidence 
that  the  defendant  is  a  strict  member  of  the  church  and  a  man  of  most 
exemplary  deportment. 

'^  It  was  not  contended  by  the  State,  upon  the  evidence,  that  he  had 
any  intention  or  purpose  to  disturb  the  congregation ;  but  on  the  con- 
trary, it  was  admitted  that  he  was  conscientiously  taking  part  in  the 
religious  services." 

This  admission  by  the  State,  puts  an  end  to  tlie  prosecution.  It  is 
true,  as  said  by  his  honor,  that  a  man  is  generally  presumed  to  intend 
consequences  of  his  acts,  but  here  the  presumption  is  rebutted  by  a 
fact  admitted  by  the  State. 

It  would  seem  that  the  defendant  is  a  proper  subject  for  the  disci- 
pline of*  his  church,  but  not  for  the  discipline  of  the  courts. 

Per  Cubiam.  Venire  de  novo. 
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DI8TUBBING  BELIGIOUS   W0B8HIF  —  MITIGATION. 

Calyebt  V.  State. 

[14  Tex.  (App.)  164.] 
In  the  Texas  Court  of  Appeals^  1888 

1.  ZMstnrlkiBff  Bellffioiui  Worship —Brldenoe^Praotioe.  — Over  objeetioii  of  the 
defendant,  the  State  was  permitted  to  aak  a  witness  if  the  manner  in  which  the  defend- 
ant called  the  witness  a  d— d  liar  was  oalenlated  to  disturb  the  congregation.  The 
witness  answered  that  it  was ;  to  which  answer  the  defendant  also  objected.  Held,  that 
both  objections  were  well  taken,  inasmaoh  as,  nnder  the  facts  in  this  case,  the  evidence 
may  have  had  material  weight  in  inflnencing  the  Jury  to  conyiot. 

i.  Same.  —  "  Why  was  it  that  the  defendant  called  yon  a  d— d  liar?  "  and  "  What  had  yon 
said  and  done?"  were  questions  competent  to  be  asked  by  the  defence  in  mitigation  of 
pnnlsbment,  but  not  In  jostiflcation. 

Appeal  from  the  County  Court  of  Jack.  Tried  before  the  Hon.  X 
M.  Jones,  County  Judge. 

The  opinion  discloses  the  nature  of  the  case.  A  fine  of  twenty-five 
dollars  was  assessed  by  a  verdict  of  conviction. 

J.  W.  Kee,  for  the  State,  testified  that  the  people  of  the  neighborhood 
assembled  at  the  Salt  Creek  school-house,  in  Jack  County,  for  religious 
services,  on  the  third  Sunday  in  May,  1882.  They  aggregated  quite  a 
large  number.  Some  were  inside  of  the  school  house,  and  a  number 
were  seated  on  a  log  some  twenty-five  or  thirty  feet  from  the  house.  It 
was  the  custom  for  i)eople  to  sit  on  this  log  before  services,  or  when  the 
house  was  crowded.  At  this  time  services  had  not  commenced.  There 
had  as  yet  been  neither  preaching,  praying  nor  singing.  Some  ten  or 
twelve  persons  were  seated  on  the  log.  There  and  then,  in  the  course 
of  a  conversation,  the  defendant,  in  an  angry  and  violent  manner,  and 
in  a  tone  of  voice  loud  enough  to  have  been  heard  by  the  people  in  the 
school-house  door,  said  to  the  witness:  **  It  is  a  d — d  lie !  "  The  men 
seated  on  the  log  got  up,  but  the  witness  did  not  know  whether  or  not 
they  were  disturbed.  Over  objection  of  the  defendant,  the  prosecuting 
attorney  was  here  permitted  to  ask  the  witness  whether  or  not  the 
defendant  spoke  the  words  used  in  a  manner  calculated  to  disturb  the 
congr^ation ;  and,  over  the  same  objection,  the  witness  was  permitted 
to  reply  in  the  afiOrmative. 

On  cross-examination,  the  defence  asked  the  witness  what  caused  the 
defendant  to  call  the  witness  a  *'  d — d  liar,"  and  what  the  witness  had 
done  or  said  to  the  defendant.  The  State  objected  and  the  witness  was 
not  permitted  to  answer. 

H.  C.  Eee  testified,  for  the  State,  that  he  and  his  wife  attended 
church  at  the  school-house  on  the  day  referred  to  in  the  information. 
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The  witness  was  sitting  on  the  log  next  to  the  defendant,  when  the 
defendant  said  to  J.  W.  Kee:  *'It  is  a  d — d  lie."  The  witness,  who 
was  one  of  the  congregation  assembled  for  religious  worship,  was  dis- 
turbed, and,  with  others  of  the  ten  or  twelve  persons  who  were  seated 
on  the  log,  he  got  up.  He  did  not  know  that  others  were  disturbed, 
though  they  seemed  to  be. 

Jessie  Leatherman,  J.  M.  Calvert  and  E.  L.  Meyers  testified,  for  the 
defence,  that  they  were  acquainted  with  the  reputation  of  J.  W.  Kee 
for  truth  and  veracity.  It  was  bad,  and  they  would  not  believe  him 
on  oath.  Meyers  testified  that  he  was  one  of  the  congregation  assembled 
at  the  school-house  on  the  day  referred  to,  and  heard  the  defendant 
tell  J.  W.  Eee:  '^  It  is  a  d — d  lie."  Those  on  the  log  got  up,  and  Kee 
and  defendant  started  off.  Defendant  spoke  in  a  harsh  manner.  Wit- 
ness was  not  disturbed,  and  did  not  know  that  others  were. 

H.  Bruton  testified  that  he  occupied  a  seat  in  the  school-house  far- 
thest from  the  log  on  which  several  parties  were  seated  before  services 
commenced.  He  did  not  hear  the  defendant  call  J.  W.  Kee  a  d — d 
liar.     He  was  not  disturbed  c^nd  knew  of  no  one  that  was. 

The  motion  for  new  trial  attacked  the  verdict  as  contrary  to  law  and 
evidence. 

No  brief  for  the  appellant.  J,  H.  Burts^  Assistant  Attorney-Gen* 
eral,  for  the  State. 

Hurt,  Judge.  This  conviction  was  for  disturbing  a  congregation 
assembled  for  religious  worship.  The  disturbance  is  charged  to  have 
been  done  by  *'  cursing  and  swearing  in  a  loud  and  vociferous  man- 
ner." 

The  State,  over  objection  of  defendant,  was  permitted  to  ask  J.  W. 
Kee  this  question:  ^^Was  the  manner  in  which  the  defendant  spoke, 
when  he  called  you  a  d — d  liar,  calculated  to  disturb  the  congregation  ?  " 
Witness  answered:  ^' It  was  in  a  manner  calculated  to  disturb  the 
assembled  congregation."  Defendant  objected  to  the  answer  as  well 
as  the  question.  We  are  of  the  opinion  that  the  objections  were  both 
well  taken,  inasmuch  as,  under  the  facts  in  this  case,  the  evidence  may 
have  had  material  weight  in  influencing  the  finding  of  the  jury. 

Defendant  propounded  to  J.  W.  Kee  this  question:  **  Why  was  it 
that  defendant  called  you  a  d — d  liar?  What  had  you  done  or  said?  " 
To  this  question  the  State  objected,  and  the  objection  was  sustained  by 
the  court.  Not  as  a  justification,  but  in  mitigation  of  the  punishment, 
we  think  this  question  was  legal  and  should  have  been  allowed.  The 
other  assignments  are  not  well  taken. 

For  the  errors  above  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Reversed  and  remanded. 
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trespass  —  not  indictable. 
State  v.  Wheeleb. 

,  [8  Vt.  844;  28  Am.  Dec.  212.] 

In  ihe  Supreme  Court  of  Vermont^  February^  1830. 

on  priTate  property,  without  dlstorbanoe  of  the  peace  is  not  indictable. 


Information  by  the  State's  attorney  alleging  that  Daniel  Wheeler  of 
etc. ,  on  etc. ,  one  two  years'  old  steer,  of  a  red  color,  of  the  value  of 
twenty  dollars,  of  the  goods  and  chattels  of  one  Ebenezer  Davis  of, 
etc.,  in  a  certain  field  belonding  to  one  Simeon  Morse  of,  etc.,  ^'  with 
force  and  arms  feloniously  and  willfully,  maliciously,  mischievonsly, 
and  wickedly,  then  and  there  did  kill." 

A  second  count  set  forth  the  offense  as  in  the  first  except  that  it  al- 
leged that  the  steer  was  the  goods  and  chattels  of  some  person  unknown 
and  that  the  respondent  with  force  and  arms,  etc.,  with  a  gun  loaded 
with  power  and  balls  of  lead,  did  shoot  and  kill  the  said  steer.  The 
jury  found  the  respondent  guilty,  and  he  filed  a  motion  in  arrest  of 
judgment  on  the  ground  of  the  insufiftciency  of  the  information  which 
was  now  brought  up  for  the  decision  of  this  court. 

Kellogg  J  for  the  prisoner,  contended  that  the  act  set  forth  in  either 
count  of  the  information  was  not  a  breach  of  the  peace,  or  at  least  not 
an  indictable  offense.  The  act  complained  of  comes  under  the  head  of 
offenses  against  private  iproperty,  and  was  not  by  the  common  law  pun- 
ishable criminally.  The  party  aggrieved  was  left  to  his  action  of 
trespass.^  Afterwards  by  a  multitude  of  statutes  in  England,  such  acts 
were  made  penal  there.  But  it  has  been  decided  by  this  court,  **  that 
we  can  not  treat  those  statutes  as  common  law,  nor  as  in  force  here."  ^ 
The  act  here  complained  of  was  attended  with  no  actual  disturbance  of 
the  peace,  and  did  not  tend  to  the  prejudice  of  the  community,  but, 
only  to  the  prejudice  of  one  individual,  and  even  this  does  not  appear 
with  any  certainty  from  the  information.  Counsel  cited.  King  v.  WU^ 
8ony^  Banger's  Cciaey*  2  Chitty's  Criminal  Law,^  3  Burrow.® 

Campbellj  State  Attorney,  contra,  contended  that  this  was  an  oflenae 
tending  to  the  prejudice  of  the  community,  and  that  all  such  acts  were 
indictable  at  common  law.''  That  the  offense  complained  of  is  a  breach 
of  the  peace,  and  as  such  is  indictable.^    As  to  the  second  count,  if 

1  4  Bla.  Com.  348.  «  p.  1701, 1707, 1781. 

9  State  V.  Briggs,  1  Alk.  239.  f  8  East,  6. 

s  8  L.  B.  850.  •  8  L.  R.  360 ;  8  Bnrr.  1698, 1781 ;  Sayer,  SS5; 

*  8  East  P.  0.  1074.  State  v.  Briggs.  1  Alk.  886;  SUte  v.  Mo- 

«  p.  289.  Laren,  Id,  811. 
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third  persons,  are  unknown,  it  is  sufficient  to  describe  them  as  siich.^ 
The  defects  of  some  of  the  counts  does  not  affect  the'  validity  of  the 
remainder.^ 

By  the  Courts  Prentiss,  C.  J.  If  the  matter  in  the  information  is 
charged  as  a  felony,  and  is  to  be  considered  as  so  laid  it  would  seem  that 
judgment  could  not  properly  be  rendered  upon  it  as  for  a  misdemeanor. 
Though  it  was  held  in  some  of  the  old  cases  that  when  a  misdemeanor 
was  indicted  as  a  felony,  and  there  was  a  conviction  on  the  indictment, 
judgment  might  be  given  as  for  a  misdemeanor,  it  is  fully  established 
by  the  modern  authorities  that  the  indictment  in  such  case  is  bad,  and 
that  the  judgment  must  be  altogether  arrested. ^  On  an  indictment  for 
a  felony  the  prisoner  must  appear  in  person,  and  on  trial  must  here  be 
taken,  and  retained  in  custody  in  discharge  of  his  recognizance; 
whereas,  on  an  indictment  for  a  misdemeanor,  he  is  allowed  to  remain 
on  bail,  and  may  in  general  appear  and  plead  by  attorney.  These  are 
privileges  of  which  the  party  ought  not  to  be  deprived  by  changing  the 
mode  of  proceeding  against  him ;  and  they  appear  to  be  of  sufficient  im- 
portance to  require  an  adherence  to  the  common-law  rule. 

Whether  or  not  the  fact  alleged  in  the  information  is  a  misdemeanor 
and  can  be  the  subject  of  a  criminal  proceeding,  is  a  question  upon 
which  we  have  entertained  doubts,  but  upon  which  we  have  at  length 
formed  an  opinion.  The  distinction  between  those  trespasses  for 
which  there  is  a  private  remedy  only,  and  those  for  which  there  may  be 
a  public  prosecution,  is  not  laid  down  in  the  books  with  much  accuracy 
or  precision.  It  seems,  however,  to  be  clear  that  though  every  trespass 
which  is  a  disturbance  of  the  peace  is  indictable  a  mere  trespass,  which 
is  the  subject  of  a  civil  action,  can  not  be  converted  into  an  indictable 
offense.  It  appears  to  be  the  doctrine  of  the  case  of  R.  v.  Storr^^  and  of 
a,  V.  Bake,^  that  no  indictment  lies  at  common  law  for  a  trespass  com- 
mitted to  land  or  goods  unless  there  be  a  riot  or  forcible  entry.  Ac- 
cording to  those  cases  a  mere  invasion  of  private  property  without  a 
disturbance  of  the  peace,  does  not  concern  the  public,  but  is  a  private 
injury  only,  for  which  an  action  of  trespass  lies.  In  England  the  kill- 
ing or  maiming  cattle  belonging  to  another  from  motives  of  malice  or 
revenge  to  the  owner,  is  made  penal  by  statute ;  and  there  is  no  pre- 
cedent in  the  English  books  of  a  connction  for  killing  or  wounding  an 
animal,  nor  any  intimation  that  the  act  is  an  indictable  offense  at  com- 
mon law.  In  Ranger's  Ccwe,^  which  was  an  indictment  at  common  law 
for  unlawfully  with  force  and  arms,  and  against  the  peace,  maiming  a 

1  1  Ch  It.  Or.  L.  175.  *  8  Bnrr.  1698. 

2  1  Chit.  Or.  L.  206.  »  Id,  1781. 

8  Rex  V.  Westbeer,  2  Str.  1183;  1  Chit  «  2  Baat  P.  0. 1074. 

Or.  L.  689;  Com.  v.  NeweU,  7  Mass.  245. 
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horse,  it  was  held  that  the  indictment  contained  no  indictable  offense ; 
for  if  the  offense  was  not  within  the  statute,  the  fact  in  itself  was  only 
a  trespass. 

Although  an  intimation  was  thrown  out  in  the  case  that  the  words  viet 
armis  did  not  imply  force  sufficient  to  support  an  indictment,  it  does  not 
follow  that  the  mere  laying  of  the  special  force  which  attended  the  act 
would  have 'varied  the  case  in  principle.  It  would  hardly  do  to  act  upon 
the  distinction  between  actual  and  implied  force  and  to  hold  that  every 
trespass  to  property  when  there  is  actual  force,  is  indictable.  If  such 
was  the  law,  the  wounding  or  injuring  of  an  animal  belonging  to  another 
from  a  sudden  impulse  of  passion,  towards  it,  which  is  plainly  an  injury 
of  a  private  nature,  and  amounts  to  nothing  more  than  a  trespass, 
would  form  the  ground  of  a  criminal  proceeding.  Indeed,  the  doc- 
trine would  make  almost  every  trespass  or  injury  to  private  property 
the  subject  of  an  indictment  and  would  give  to  the  courts  a  fearful  and 
alarming  jurisdiction,  which  could  be  exercised  in  general  to  little  other 
purpose  than  vexation  and  oppression.  The  epithets  willfully,  malici- 
ously, etc.,  contained  in  the  information,  are  words  of  mere  form  which 
maybe  applied  to  every  trespass  or  injury  to  private  property ;  and 
neither  they  nor  the  special  statement  of  the  manner  in  which  the  act 
was  done,  showing,  actual  force,  can  have  the  effect  to  make  the  act  a 
public  offense.  In  exercising  criminal  jurisdiction  in  common-law 
cases,  courts  should  be  under  the  guidance  and  restraint  of  established 
principles  and  precedents  and  should  not  allow  themselves  to  go  be- 
yond them.  An  undefined  jurisdiction,  or  an  unlimited  discretion  in 
criminal  cases,  is  an  arbitrary  and  damaging  power,  incompatible  with 
civil  liberty  and  ought  never  to  be  assumed  or  exercised ;  and  unless 
an  act  is  made  criminal  by  some  statute,  or  is  clearly  defined  to  be  an 
offense  by  the  common  law,  it  ought  not  to  be  treated  or  punished  as 
such.  The  civil  remedy  which  the  law  affords  to  trespasses  to  property 
is,  in  ordinary  cases,  a  sufficient  corrective ;  but  if  the  interest  or  pro- 
tection to  society  requires  that  any  class  of  them,  not  now  indictable 
should  on  account  of  their  mischievous  nature  or  tendency,  be  pro- 
ceeded against  and  punished  criminally,  the  Legislature  can  make  the 
necessary  provision. 

Judgment  arrested. 
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TRESPASS —ENTERING  PREMISES  WITHOUT  FORCE. 

Temple  v.  State. 

[7  Baxt.   109.] 
In  the  Supreme  Court  of  Tennessee,  April  Term,  1^74. 

AnT7nlawftd  entry  on  premises  without  force  is  not  a  criminal  trespass. 

Appeal  from  the  Circuit  Court  of  MeNairy  County. 

Nicholson,  C.  J.  Temple  was  indicted  in  the  Circuit  Court  of 
McNairy  County  "  for  forcibly  and  unlawfully  entering  upon  the  prem- 
ises of  one  J.  E.  Randolph  and  against  his  consent,  to  the  evil  example 
of  all  others,  and  against  the  peace  and  dignity  of  the  State." 

A  motion  was  made  to  quash,  because  the  indictment  avers  only  a 
civil  trespass,  and  not  a  criminal  offense.     The  motion  was  overruled. 

Upon  the  trial  the  proof  showed  that  Temple  was  engaged  in  having 
a  survey  made  of  a  tract  of  land  adjoining  the  land  of  the  prosecutor, 
and  continued  to  have  the  survey  made,  although  prosecutor  objected 
upon  the  ground  that  he  was  running  on  his  lands.  No  force  was  used 
and  no  threats  of  violence  resorted  to. 

The  court  charged  the  jury  that  "the  act  of  the  defendant  must 
have  been  such  as  the  law  contemplates  would  have  a  tendency  to  lead  to 
an  immediate  breach  of  the  peace,"  further,  "the  unlawful  entering 
upon  the  premises  of  another,  and  against  his  consent  is  such  an  act  as 
the  law  regards  as  having  such  tendency." 

Under  this  charge  the  jury  found  the  defendant  guilty,  and  he  was 
fined  ten  dollars. 

It  is  laid  down  in  State  v.  Ross,^  "  that  to  make  a  trespass  indictable, 
it  must  be  committed  manuforti,  in  a  manner  which  amounts  to  a  breach 
of  the  peace ;  or,  according  to  some  of  the  cases,  which  would  neces- 
sarily lead  to  a  breach  of  the  peace  if  the  person  in  possession  is  not 
overawed  by  a  display  of  force,  so  as  to  be  induced  to  surrender  and 
give  up  the  possession,  because  resistance  would  be  useless.  Unless 
this  decree  of  force  is  resorted  to,  the  trespass  is  a  mere  civil  injury  to 
be  redressed  by  action." 

The  circuit  judge  laid  down  the  law  in  substantial  conformity  with 
the  rule  here  referred  to,  but  added,  that  the  unlawful  entering  upon 
the  premises  of  another,  and  against  his  consent,  is  such  an  act  as  the  law 
regards  as  having  a  tendency  to  lead  to  an  immediate  breach  of  the 
peace.     In  other  words,  that  the  mere  unlawful  entering  upon  the  prem- 

1  4  Jones  (N.  C.)  310. 
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isea  of  another  against  his  consent,  is  an  indictable  offense,  whether  the 
entry  was  accompanied  with  force  or  violence  or  threats  of  intimidation, 
or  not. 

The  definition  of  the  law  does  away  with  any  distinction  between  a 
civil  and  a  criminal  trespass.  The  distinction  is  well  settled,  that  if 
the  entry  is  made  without  force  although  it  may  be  unlawful  it  is  only  a 
civil  trespass,  but  if  accompanied  with  force  amounting  to  a  breach  of 
the  peace,  or  such  as  is  calculated  ordinarily  to  produce  a  breach  of  the 
peace,  it  is  a  criminal  trespass. 

The  judge  committed  the  same  error  in  his  charge  that  he  did  in 
overruling  the  motion  to  quash  the  indictment.  The  indictment  con- 
tains no  averment  of  force,  or  threats,  or  violence,  but  is  simply  a 
charge  of  a  civil  trespass. 

Thejvdgment  is  reversed  and  the  indictment  quashed. 


trespass  —  removing  obstructions. 
State  v.  Parrott. 

[71  N.  C.  811.] 

In  the  Supreme  Court  of  North  Carolina^  1874, 

Parsons  are  Qailty  of  no  Offense  in  tearing  down  a  portion  of  a  railroad  bridge  over  a 
river,  when  by  bo  doing  they  were  removing  obBtmctions  to  the  free  navigation  of  that 
river. 

Indictment  for  a  trespass  in  tearing  down  a  portion  of  a  railroad 
bridge. 

On  the  trial  in  the  court  below,  the  jury  found  the  following  special 
verdict. 

'*  That  the  track  of  the  Atlantic  and  North  Carolina  Railroad  Company 
which  company  had  been  duly  incorporated  and  organized  under  the  laws 
of  North  Carolina,  crossed  the  Neuse  river  a  few  miles  before  the  town  of 
Kinston,  in  the  county  of  Lenoir,  the  said  river  being  there  a  navigable 
stre$im.  That  at  said  place  of  crossing,  and  as  a  part  of  its  track,  the 
said  company  had  erected  a  bridge  across  said  river.  That  the  de- 
fendants were  owners,  officers  and  employes  of  a  steamboat  of  thirty- 
seven  tons  burden  running  between  the  city  of  Newbern,  a  port  on  said 
river,  and  the  town  of  Kinston  aforesaid.  That  on  the  day  named  in 
the  bill  of  indictment,  the  defendant's  boat,  loaded  with  goods  to  be  de- 
livered at  Kinston,  reached  the  said  bridge  on  her  way  from  Newbern 
to  Kinston,  and  finding  it  could  not  pass  further  up  the  stream  without 
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removing  a  part  of  the  bridge,  the  defendants  did  remove  a  part  thereof, 
thereby  injuring  and  removing  a  portion  of  the  track  and  rails  as  charged 
in  the  indictment ;  that  said  bridge  had  no  draw  in  it,  although  by  its 
charter  the  said  company  was  required  to  have  a  draw  in  said  bridge. 
That  said  company  had  been  notified  several  months  before  that  said 
boat  would  be  placed  on  said  river  for  navigation,  and  had  been  re- 
quested at  the  same  time  to  place  a  draw  in  said  bridge.  That  prior 
to  the  day  named  in  the  indictment,  the  said  boat  had  passed  the  said 
bridge  eight  times,  the  company  taking  up  a  span  of  the  bridge  each 
time  to  enable  her  to  do  so ;  that  she  was  delayed  each  time  several 
hours ;  that  on  the  day  named  in  the  indictment  the  said  company  had 
no  one  present  to  remove  the  span,  and  on  that  occasion  the  boat  was 
delayed  thirty  hours. 

"  That  the  owner  of  the  boat  had  license  from  the  proper  government 
officers  at  Norfolk  to  run  the  said  boat  between  Newbem  and  Kinston; 
that  said  railroad  was  a  post  road  under  the  laws  of  the  United  States ; 
that  at  the  time  of  the  removal  of  the  bridge  a  number  of  the  employes 
of  the  company  were  standing  on  the  bridge,  forbidding  its  removal 
near  the  defendants,  who  were  standing  on  the  bridge  below,  two  of 
whom  had  pistols  in  their  hands,  which  were  not  pointed  at  any  one. 
That  the  company  was  then  engaged  in  constructing  a  draw  in  said 
bridge,  and  would  have  had  the  same  finished  in  seven  days ;  that  the 
bridge  could  have  been  kept  open  for  defendants'  boat  during  the  con- 
struction of  the  draw,  but  only  at  a  very  considerable  additional  ex- 
pense. 

His  honor  gave  judgment  upon  the  special  verdict  that  the  defendants 
were  not  guilty,  from  which  judgment  the  solicitor  from  the  State  ap- 
pealed. 

Attorney-General  Hargrave^  Seymour  and  Lehman^  for  the  State. 

Smith  &  Strong,  for  defendants. 

Reade,  J.  The  Neuse,  at  the  place  under  consideration,  is  a  naviga- 
ble river.  Any  obstruction  of  a  navigable  river  is  a  common  or  public 
nuisance.  A  common  or  public  nuisance  may  be  abated  by  any  person 
who  is  annoyed  thereby.  The  railroad  bridge  across  the  Neuse  ob- 
structed the  navigation  thereof  by  the  defendants'  steamboat,  and  for 
that  reason,  the  defendants  tore  it  down.  It  follows  that  the  defend- 
ants are  not  guilty.  It  is  not  necesary  to  display  the  learning  and  de- 
cisions in  support  of  these  positions,  although  we  have  fully  considered 
them,  because  they  may  be  found  collected  in  a  well  considered  case  in 
our  court,  and  we  think  it  respectful  and  sufficient  to  support  our  de- 
cisions in  this  case  by  that.^ 

^  state  V.  Dibble,  4  Jones,  107. 
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It  is  insisted,  however,  that  while  an  indivinual  can  not  obstruct  a 
navigable  stream,  yet  a  State  may  do  it  on  the  inland  streams  unless 
Congress  oppose ;  and  here  the  State  did  authorize  the  railroad  to  build 
the  bridge.  It  is  true  the  State  did  authorize  the  railroad  to  build  a 
bridge  across  the  Neuse,  but  it  did  not  authorize  the  bridge  to  be  so 
built  as  to  obstruct  navigation,  but  required  a  draw  to  be  in  the  bridge 
so  as  to  permit  navigation.  This  was  not  done.  It  is  further  insisted 
that  the  defendants  acted  wantonly,  for  that  the  railroad  was  preparing 
a  draw,  and  would  have  completed  it  in  a  few  days —  about  seven  days. 
The  facts  are,  that  the  defendants  had  given  the  railroad  several  months' 
notice  to  prepare  a  draw.  Prior  to  the  day  in  controversy,  as  often  as 
the  defendants'  boat  passed,  the  railroad  removed  a  span  of  the  bridge 
to  permit  the  passage,  detaining  the  boat  but  a  few  hours ;  but  on  the 
day  in  question  the  span  was  not  removed,  and  the  boat  was  de- 
tained for  thirty  hours,  when  the  defendants  removed  a  portion  of  the 
bridge.  From  these  facts  it  appears  that  the  obstruction-was  wanton 
and  its  removal  necessary.  Let  this  be  certified  to  the  end  that  judg- 
ment may  be  entered  discharging  the  defendants  as  upon  a  verdict  of 
not  guilty.  * 

Peb  Cukiam.  Judgment  affirmed. 


MALICIOUS  MISCHIEF  —  MALICE  TOWARDS  OWNER  NECESSARY. 

State  v.  Bobinson. 

[8  Dev.  &  B.  (L.)  180;  82  Am.  Dec.  661.] 
In  the  Supreme  Court  of  North  Carolina^  June  1838 > 

Kalioious  Klschief— Malice  Towards  Owner  Necessary.— Eyidence  that  property 
was  injured  or  destroyed  through  mere  wantonness, or  in  sport,  ^nd  not  from  a  feeling 
of  resentment  towards  its  owner  or  possessor,  is  not  sufficient  to  convict  the  defendant 
upon  an  indictment  charging  this  offense. 

Indictment  for  malicious  mischief.  The  coart  instructed  the  jury 
that  if  the  mischief  complained  of  was  accomplished  through  mere 
sport  or  wantonness,  the  defendants  were  guilty,  although  they  had  no 
malice  against  the  owners  of  the  property.  Verdict  not  guilty.  De- 
fendants appealed. 

Caldwell,  for  the  defendants. 

The  Atlomey-Oeneral,  for  the  State. 

Gaston,  J.  Thedistinction  between  those  injuries  which  are  regarded 
simply  as  trespasses  on  the  rights  of  individuals  and  those  which  amount 
to  a  violation,  also,  of  the  duties  due  to  the  community,  ought  to  be 
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accurately  drawn  and  carefully  observed.  We  fear  that  this  has  not 
been  done  in  this  State,  with  respect  to  the  wrongs  known  under 
the  general  name  of  *' malicious  mischief,"  and  apprehend  that 
this  confusion  has  been  the  result  of  treating  as  common-law  offenses 
acts  which  owe  their  existence  as  crimes  wholly  to  positive  statutes.  For 
reasons  which  have  been  assigned  in  the  case  of  State  v.  Scott^^  it  is 
too  late  now  to  question  whether  an  indictment  for  malicious  mischief 
may  not  be  sustained  as  for  a  misdemeanor  at  common  law,  but  there 
is  difficulty  in  laying  down  clearly  the  necessary  constituents  of  that 
offense.  It  is  obvious  that  if  '^  malicious  "  be  understood  in  its  l^al 
sense  of  intending  wrong,  and  *'  mischief,"  mean  any  harm  done  to 
another's  property,  almost  every  trespasser  on  property  may  be 
made  the  subject  of  criminal  prosecution.  The  description  of  mali- 
cious mischief  usually  given  by  the  writers  on  criminal  law,  that  is  to 
say  "such  damage  as  is  done  to  private  property  not  animo  furandi 
or  with  an  intent  of  gaining  by  another's  loss,  but  either  out  of  spirit 
of  wanton  cruelty,  or  black  and  diabolical  revenge,"  may  answer  as  a 
general  indication  of  those  common-law  trespasses  which  by  a  multi- 
tude of  statutes  have  been  taised  into  crimes,  but  it  is  too  destitute  of 
precision  to  constitute  a  legal  definition.  What  spirit  of  severity  shall 
be  deemed  a  spirit  of  cruelty ;  what  degree  of  cruelty  mounts  up  to  a 
wanton  cruelty ;  and  what  intensity  of  revenge  is  required  to  render  it 
black  and  diabolical,  may  be  considerations  in  the  exercise  of  legisla- 
tive discretion,  but  can  not  be  fit  subjects  of  judicial  ascertainment, 
nor  furnish  of  themAclves  rules  of  public  justice  susceptible  of  steady 
and  uniform  application.  We  can  discover  no  other  mode  in  which  we 
shall  at  the  same  time  pay  becoming  deference  to  the  preceding  adju- 
dications, and  secure  to  the  public  that  certainty  which  is  indispensable 
in  the  administration  of  criminal  justice,  than  to  hold  such  invasions  of 
private  property  to  be  indictable  as  malicious  mischief,  which  are  un- 
questionably within  the  limits  of  those  adjudications,  and  to  treat  all 
others  as  private  or  civil  wrongs,  until  the  Legislature  shall  think  proper 
to  impress  upon  them  a  different  character.  Governed  by  these  views, 
we  extract  from  the  adjudged  cases  as  a  rule  of  decision,  that  malicious 
mischief,  to  be  indictable,  consists  in  the  willful  destruction  of  some 
article  of  personal  property  from  actual  ill  will  or  resentment  towards 
its  owner  or  possessor.' 

It  is  t&e  opinion  of  this  court  that  there  was  in  error  in  the  chaige 
of  the  judge  below,  and  that  the  judgment  rendered  against  the  defend- 
ants be  reversed,  and  a  new  trial  ordered. 

By  Court.  Judgment  reversed. 

1  2  Dev.  A  B.  86.  t  SUte  v.  Landreth,  2  Law  Rep.  446,  State 

V.  Simpson,  2  Hawks.  460. 
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MALICIOUS  MISCHIEF— WILLFUL  AND  WANTON  KILLING— DEFENCE 

of  pboperty 
Thomas  v.  State. 

[UTex.  (App.)200.] 
In  the  Texas  Court  of  Appeals^  1883. 

1.  Xalloioiis  Misohief  —  Burden  on  State.  —  The  st^tntory  oifense  In  Texas  1b  the  will- 

fnl  or  the  wanton  commiMion  of  the  act  impoted,  and  this  essential  constituent  of  the 
offense  is  not  deducible  from  the  mere  commission*of  the  act.  The  burden  is  on  the 
State  to  prove  such  other  facts  or  circumstances  as  sufBice  to  satisfy  the  jury,  beyond  a 
reasonable  donbt»  that  the  inculpatory  act  was  either  wUfuily  or  wantonly  done  by  the 
defendant;  and  an  instruction  to  this  effect  must  be  g^iven  to  the  jury. 

2.  OonBtraotionof  "  Willftil  '*  and  *'  Wanton.** —Willful  when  used  in  a  penal  statute, 

means  more  than  Its  Import  in  common  parlance.  It  means  with  evil  Intent  or  legal 
malice,  or  without  reasonable  ground  to  believe  the  act  to  be  lawful.  A  wanton  act  is 
one  committed  In  disregard  of  the  rights  of  another,  in  a  reckless  spirit,  or  under  dr- 
cnmstanoes  which  evinoe  a  lawless,  wicked  or  mischievous  Intent. 

Z»  —  Befbnce  of  Property.  —The  owner  of  ewes  upon  a  range  were  attacked  by  a  num* 
ber  of  strange  rams  at  a  time  when  it  was  dangerous  to  get  them  with  lambs.  To  drive 
them  away  being  Impossible,  and  their  owners  being  unknown,  he  consulted  his  neigh- 
bors  and  was  advised  by  them  to  kill  the  rams,  and  soon  afterwards  their  carcasses  were 
found  near  his  camp.  Held,  that  the  jury  should  have  been  Instructed  that  the  killing 
of  the  rams  was  not  willful  or  wanton  within  the  meaning  of  the  law,  if  done  In  the 
necessary  protection  of  property  of  the  slayer,  after  he  had  ineffectually  used  ordin- 
ary care  to  protect  his  property. 

Appeal  from  the  County  Court  oi  Shackelford.  Tried  below  before 
the  Hon.  J.  L.  Fisher,  County  J  adge. 

The  facts  are  sufficiently  disclosed  in  the  opinion  of  this  court. 

WiLLSON,  J.  This  conviction  was  had  upon  an  information  charging 
defendant  with  willfully  and  wantonly  killing  four  head  of  sheep.  The 
punishment  assessed  was  a  fine  of  eighty  dollars. 

[Omitting  an  irreleyant  point.] 

Defendant  assigns  as  error  a  portion  of  the  court's  charge  to  the 
jury,  which  reads  as  follows :  ''  You  are  charged  that  the  killing  must 
be  proved  before  you  can  find  the  defendant  guilty,  and,  in  case  the 
evidence  is  sufficient  to  establish  the  killing,  then  it  developes  upon  him 
to  show  the  facts  or  circumstances  on  which  he  relies  to  justify  him- 
self." This  charge  is  erroneous,  and  was  calculated  to  mislead  the 
jury  and  prejudice  the  rights  of  the  defendant.  In  order  to  constitute 
the  killing  of  the  sheep  an  offense  und^  article  680  of  the  Penal  Code, 
the  act  of  killing  must  have  been  either  willful  or  wanton.  We  presume 
the  court,  in  giving  this  charge,  considered  that  it  was  sanctioned  by 
article  51  of  the  Penal  Code,  which  declares  that,  '^  on  the  trial  of  any 
criminal  action,  when  the  facts  have  been  proved  which  constitute  the 
offense,  it  devolves  upon  the  accused  to  establish  the  facts  or  circum- 
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stauces  on  which  he  relies  to  excuse  or  justify  the  prohibited  act  or 
omission."  If  the  charge  had  been  that,  if  the'  jury  believed  from  the 
evidence  that  the  defendant  did  willfully  or  wantonly  kill  the  sheep, 
then  the  offense  was  proved,  and  it  devolved  upon  him  to  establish  the 
facts  or  circumstances  on  which  he  relied  to  excuse  or  justify  such  kill- 
ing, we  might  not  consider  it  materially  objectionable,  though,  in  our 
opinion,  it  was  not  intended  that  article  51,  above  quoted,  should  be 
given  in  charge  to  the  jury  except  in  those  exceptional  cases  where  the 
burden  of  proof  rests  upon  the  defendant  to  establish  his  defence.  Our 
views  upon  this  question  are  fully  explained  in  Jones  v.  Stated 

But,  conceding  that  it  ^ould  not  have  been  objectionable  in  this 
case  to  give  in  charge  the  rule  stated,  it  should  certainly  have  been 
given  fully  and  fairly ;  and  it  can  not  be  pretended  that  this  was  done. 
Under  the  charge  as  given,  the  killing  of  the  sheep  being  proved,  the 
offense  was  complete,  and  the  prosecution  could  rest  its  case.  Such  is 
not  the  plain  language  of  the  law.  By  the  law,  the  State  must  not  only 
prove  the  act,  but  the  intent,  the  willful  or  wanton  spirit  which  accom- 
panied its  commission.  This  essential  ingredient  of  the  crime  is  not 
proved  by  the  mere  act  of  killing.  There  must  be  other  facts  or  cir- 
cumstances showing  willfulness  or  wantonness  on  the  part  of  the  de- 
fendant ;  and  the  burden  is  upon  the  State  to  adduce  such  other  facts 
and  circumstances,  and  they  must  be  sufficient  to  satisfy  the  jury  be- 
yond a  reasonable  doubt  that  the  killing  was  either  willful  or  wanton, 
This  manifestly  erroneous  charge  is  not  corrected  by  any  other  portion 
of  the  charge.  A  charge  was  asked  by  defendant,  and  refused  by  the 
court,  which  announced  the  correct  principle,  anii  which  should  have 
been  given  instead  of  the  erroneous  charge  which  we  have  discussed. 
This  refused  charge  is  as  follows:  ''The  bare  fact  of  killing  by  de- 
fendant is  not  sufficient  to  establish  a  willful  or  wanton  killing,  but  the 
burden  of  proof  rests  on  the  State  to  show  beyond  a  reasonable  doubt 
that  it  was  willfully  or  wantonly  done."  * 

In  the  conclusion  of  the  court's  charge  the  jury  are  told  that  if 
there  is  a  reasonable  doubt  in  their  minds  as  to  the  guilt  or  innocence 
of  the  defendant  they  must  acquit.  This  obvious  error  is  one  of 
strangely  frequent  occurrence  in  judges'  charges,  and  one  which  has 
been  repeatedly  pointed  out  and  condemned  by  this  court.  It  is  not 
such  an  error,  perhaps,  as  the  defendant  could  complain  of,  because 
it  is  altogether  favorable  to  him,  and  renders  it  impossible  for  the 
jury  to  convict  him,  provided  they  are  governed  by  the  charge.  If  they 
have  a  reasonable  doubt  of  his  guilt  they  must  acquit  him,  and  if  they 
have  a  reasonable   doubt  of  his  innocence  they  must  likewise  acquit 

A  18  Tex.  Ct  App.,  1.  2  Davis  v.  State,  12  Tex.  (App.)  18. 
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him.  Evidently,  in  this  case,  the  jury  rendered  a  verdict  contrary,  to 
this  charge  of  the  court,  because  they  did  not  acquit  the  defendant, 
and  surely  they  must  have  entertained  a  reasonable  doubt  of  his  inno- 
cence or  they  would  not  have  convicted  him. 

Because  of  the  error  in  the  charge  of  the  court  herein  first  noticed) 
and  the  error  in  refusing  to  give  the  charge  asked  by  the  defendant,  the 
judgment  must  be  reversed  flitld  the  cause  remanded  for  a  new  trial ; 
and  in  view  of  another  trial,  we  deem  it  proper  to  notice  other  ques- 
tions presented  in  the  record. 

We  think  it  pretty  clearly  appears  from  the  evidence  that  the  defend- 
ant killed  the  sheep,  but  that  he  killed  them  in  defence  of  his  own 
sheep  —  in  the  protection  of  his  own  property.  He  had  a  flock  of  six- 
teen hundred  ewes  herded  upon  the  range  in  the  month  of. July. 
These  sheep  charged  to  have  been  killed  were  "  bucks,"  and  got  with 
his  ewes,  and  were  getting  them  with  lambs.  According  to  the  evi- 
dence of  experts  in  sheep  raising,  the  Iambs  begotten  at  that  season  of 
the  year  would  be  born  in  the  winter,  and  forty-nine  out  of  every  fifty 
of  the  ewes  thus  having  lambs,  would  die.  Defendant's  fiock  of  ewes 
were  therefore  in  imminent  danger  of  being  utterly  destroyed  by  the 
untimely  ravages  of  these  wandering  '^  bucks."  Defendant  saw  and 
understood  the  situation,  and  he,  time  and  again,  drove  the  bucks 
away  from  his  ewes,  but  they,  being  ignorant,  doubtless,  or  at  least 
careless,  of  the  fatal  injury  they  were  inflicting  upon  the  ewes,  would 
return  to  the  flock  as  often  as  they  Were  separated  from  it.  Defendant 
made  diligent  inquiry  to  ascertain  the  owner  of  these  roving  bucks, 
but  he  could  not  be  found.  He  then  asked  the  advice  of  neighbors  as 
to  what  he  should  do  to  protect  his  ewes,  and  was  advised  to  kill  the 
bucks ;  which  advice  he  probably  followed,  for  their  dead  bodies  were 
soon  afterwards  found  near  the  defendant's  camp. 

Now,  under  these  circumstances,  did  the  defendant  commit  a  crime 
in  killing  the  bucks?  Did  he  kill  them  willfully  or  wantonly?  Of 
course  he  killed  them  intentionally,  but  it  is  not  every  intentional  act, 
that  is  a  willful  or  wanton  act.  When  used  in  a  penal  statute  the  word 
'^willful"  means  more  than  it  does  in  common  parlance.  It  means 
with  evil  intent,  or  legal  malice,  or  without  reasonable  ground  for  be- 
lieving the  act  to  be  lawful.^  In  common  parlance  it  is  used  in  the 
sense  of  intentional,  as  distinguished  from  accidental  or  involuntary. 
To  make  the  killing  of  the  sheep,  therefore,  a  willful  act,  it  must  have 
been  conmiitted  with  an  evil  intent,  with  legal  malice,  and  without  legal 
justification.     To  make  the  killing  a  wanton  act,   it  must  have  been 

1  state  r.  Preston,  84  Wis.  675;  State  v,  Clark,  29  N.  J.  L.  96;  Savage  v.  TuUer,  Brayt 
(Vt)  223;  1  Abb.  (U.  8.)  196. 
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cotnmitted  regardless  of  the  rights  of  the  owner  of  the  sheep,  in  reck-  * 
less  sport,  or  under  such  circumstances  as  evinced  a  wicked  or  mis- 
chievous intent,  and  without  excuse.^ 

In  Branch  v.  State^^  in  speaking  of  this  offense  it  is  said:  ^'The 
act  must  be  done  intentionally  and  by  design,  and  without  excuse,  and 
under  existing  circumstances  evincing  a  lawless  and  destructive  spirit." 
This  case  has  been  cited  and  approved  iiiffieveral  subsequent  decisions.' 
In  the  case  before  us  the  principles  announced  in  these  decisions 
should  be  submitted  in  proper  instructions  for  the  consideration  of  the 
jury,  and  the  jury  should  be  instructed  in  the  legal  meaning  of  the 
terms  '^willful"  and  ^'wanton,"  as  hereinbefore  explained.  If  the 
defendant  killed  the  sheep  in  the  necessary  protection  of  his  own  prop- 
erty, after  using  ordinary  care  to  prevent  the  injury  whtch  was  being 
inflicted  upon  it,  it  would  not  be  a  willful  or  wanton  act  within  the 
meaning  of  article  680  of  the  Penal  Code.  It  might  be  a  trespass  for 
which  he  would  be  answerable  in  a  civil  action  for  damages,  but  it 
would  not  be  a  crime. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remcmded. 


MALICIOUS  MISCHIEF  — WILLFUL  INTENT  NECBSSABY. 

Lane  v.  State. 

(16  Tex.  (App.)  178.) 
In  the  Court  of  Appeals  of  Texas^  1884. 

Intent— **  Willful**  Constraed.— When  used  in  a  penal  Btatnte,  the  word  "wiUfol" 
means  more  than  it  does  in  common  parlance.  It  means  with  "  eyil  intent,"  or  "legal 
malice/'  or  "  without  reasonable  ground  for  believing  the  act  to  be  lawful."  In  common 
parlance  it  is  used  in  the  sense  of  intentional,  as  distinguished  from  an  accidental  or 
InTolnntary  act.  In  order,  then,  to  have  made  the  killing  of  an  animal  willful,  it  must 
have  been  committed  with  evU  intent,  with  legal  malice  and  without  legal  jnstiilcation. 
See  the  statement  of  this  case  for  evidence  held  insufficient  to  disclose  an  evil  intent  on 
the  part  oi  the  defeni^ant. 

Appeal  from  the  District  Court  of  Llano.     Tried  below  before  the 
Hon.  J.  C.  TowNES. 

The  conviction  of  the  appellant  was  for  the  willful  killing  of  a  horse, 

1  Jones  «.  state,  3  Tex.  (App.)  828.  8  Jones  «.  Stote,  3  Tex.  (App.)  388;  Lott 

a  il  Tex.  622.  V.  State,  9  Tex.  (App.)  206;  Davis  v.  State, 

12  Tex.  (App.)  12. 
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the  property  of  one  J.  A.  Swanson.     The  complaint  reads  as  fol- 
lows :  — 

'^  In  the  name  and  by  the  authority  of  the  State  of  Texas :  — 
'^  Before  me,  the  undersigned  authority,  this  day  personally  appeared 
J.  A.  Swanson,  a  credible  citizen  of  Llano  County,  who,  after  first  being 
by  me  duly  sworn,  upon  oath,  says  that,  upon  information  and  belief, 
that  one  Sam.  Lane,  in  the  county  of  Llano  and  State  of  Texas,  and  on 
or  about  the  sixth  day  of  April,  1882,«did  then  and  there,  willfully  anfd 
knowingly  kill  one  animal  of  the  horse  species,  of  the  value  of  fifty 
dollars,  the  property  of  affiant,  with  intent  upon  the  part  of  him,  the 
said  Sam.  Lane,  to  injure  the  owner  thereof,  against  the  peace  and 
dignity  of  the  State. 

"J.  A.  SWAMSOK. 

''  Sworn  to  and  subscribed  before  me  this  the  eighth  day  of  April, 

1882. 

*' J.  S.  Atchison,  J.  P., 

''Precinct No.  1,  Llano  Co.,  Texas.*' 

A  fine  of  ten  dollars  was  the  punishment  imposed. 

William  Rawls,  the  first  witness  for  the  State,  testified  that  he  was  in 
the  employ  of  the  defendant  in  April,  1882,  and  was  living  at  his  house 
at  the  time  that  he  is  chai'ged  to  have  killed  the  horse.  Some  time  be- 
tween midnight  and  day,  on  the  night  the  horse  was  killed,  the  witness 
was  awakened  by  horses  running  around  the  house.  A  few  minutes 
later,  the  witness  heard  the  report  of  a  gun.  Presently  the  defendant 
came  into  the  house  and  said  that  he  had  shot  that  horse ;  that  he  was 
sorry,  but  that  he  had  to  shoot  him. 

On  cross-examination,  the  witness  said  that  the  horse  shot  by  de- 
fendant was  an  iron  gray  stallion,  about  two  years  old.  The  horse  had 
been  in  the  neighborhood,  when  shot,  some  five  or  six  days.  Witness 
did  not  know  to  whom  he  belonged.  He  had  been  annoying  and  injuring 
defendant's  mares  before  that  night.  He  had  been  particularly  trouble- 
some to  a  certain  mare  with  a  young  colt,  that  belonged  to  the  defend- 
ant, and  the  defendant  had  made  many  inquiries  as  to  who  owned  him. 
The  witness  did  not  know  how  long  the  horses  had  been  running  on  the 
night  of  the  shooting.  He  was  awakened  by  the  noise  they  made  run- 
ning ar>)und  the  house.  The  defendant  came  into  the  house  after  the 
shooting,  and  said  that  he  had  shot  the  stud ;  that  he  was  sorry  he  had 
to  do  it,  but  that  he  could  not  help  it,  as  the  stud  was  running  his  mare 
and  colt ;  that  he  had  effectually  tried  to  catch  him,  or  to  run  him 
away.  He  said  that  he  had  to  kill  the  stud  to  save  his  own  property,  as  be 
was  certain,  if  he  did  not,  the  stud  would  kill  his  colt.  The  defendant 
was  a  poor  man,  owning  but  two  mares  and  colts,  one  of  the  colts  being 
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but  a  few  weeks  old.  It  was  this  colt  and  its  mother  that  the  stud  per- 
sistently ran.  The  defendant  plowed  this  mare  all  day  on  the  day  pre- 
ceding the  night  of  the  shooting.  She  was  so  lame  on  the  day  after  the 
shooting  that  she  was  unable  to  work.  Defendant  owned  no  work  ani- 
mals other  than  the  two  mares.  This  mare,  the  mother  of  the  young 
colt,  was  bruised  up  and  stiff  on  the  morning  after  the  shooting.  She 
had  a  fresh  cut  on  her  hind  leg,  which  looked  like  it  had  been  inflicted 
by  the  hoof  of  a  horse.  The  c#lt  was  also  bruised  and  stiff  on  the 
morning  after  the  shooting.  Neither  the  mare  nor  the  colt  was  hurt, 
bruised  or  stiff,  but  were  perfectly  sound,  when  turned  out  on  the  even- 
ing before.  The  defendant  had  no  pasture,  and  always  turned  bis 
stock  outside  to  graze  at  night. 

Ee-examined,  the  witness  stated  that  he  was  a  witness  on  the  trial  of 
this  case  in  the  justice's  court.  He  left  Llano  County  shortly  after 
that  trial,  and  was  brought  back,  under  attachment,  to  testify  as  a 
State's  witness  on  this  trial. 

J.  A.  Swanson,  the  next  witness  for  the  State,  testified  that  on  or 
about  the  eighth  day  of  April,  1882,  he  heard  of  the  killing  of  one  of 
his  horses,  and  went  to  look  for  him.  He  found  the  dead  body  of 
the  horse  about  two  hundred  and  fifty  yards  from  defendant's  house. 
The  horse  had  a  hole  in  his  side,  which  the  witness  took  to  be  a  gun- 
shot  hole.  He  saw  where  the  horse  bad  been  dragged  on  the  ground, 
and  he  and  his  brother,  who  was  with  him,  followed  this  trail  back  to  a 
point  about  forty  or  fifty  yards  from  defendant's  house,  where  blood  on 
the  ground  showed  that  the  horse  had  died.  The  defendant  came  up 
to  the  b<:dy  of  the  horse,  where  the  witness  and  his  brother  were,  and 
asked  him  what  he  was  going  to  do  about  the  killing  of  the  horse. 
Defendant  replied  that  he  was  going  to  do  nothing.  The  witness  was 
of  the  opinion  that  the  defendant  did  not  deny  that  he  killed  the  horse, 
but  would  give  the  witness  no  satisfaction  about  it. 

The  horse  killed  was  an  iron  gray  stud,  two  yeara  old,  the  property 
of  the  witness,  and  was  worth  fifty  dollars.  He  ran  with  the  witness' 
horses,  and  had  never  been  troublesbme,  but,  on  the  contrary,  was  gen- 
tle. A  short  time  before  he  was  killed,  the  witness  had  him  thrown 
down  for  the  purpose  of  castration,  but  found  that  he  had  not  dropped 
his  stones,  for  which  reason  witness  postponed  castration.  A  short 
time  after  this,  witness  missed  him  from  his  range  and  bunch  of  horses, 
and  saw  no  more  of  him  until  he  found  him  dead,  four  or  five  days 
later.  Witness,  on  one  occasion,  saw  this  stud  in  a  field  with  Brown 
May's  mare,  but  he  took  no  notice  of  the  proximity  of  the  mare.  This 
horse  had  never  been  vicious.  Witness  and  defendant  lived  two  miles 
apart,  and  witness'  land  ran  behind  that  of  defendant. 

Cross-examined,  the  witness  stated  that  his  brother,  William  Swan- 
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son,  was  with  him  when  he  found  the  dead  body  of  his  horse.  The  de* 
fendant  did  not  deny  the  killing  of  the  horse,  and,  when  asked  what  he 
intended  doing  about,  merely  replied:  "Nothing."  Witness  had  no 
intimate  acquaintance  with  defendant,  but  had  seen  him  several  times, 
and  knew  him  when  he  saw  him.  He  had  never  had  any  business  trans- 
actions with  defendant ;  had  had  no  hard  or  ill  feelings  toward  him,  and 
knew  of  no  hard  or  ill  feelings  against  himself  entertained  by  the  de- 
fendant. If  defendant  had  such  feelings,  he  had  no  just  cause  for 
them.  Their  incidental  relations  had  always  been  pleasant  and  friendly. 
Witness  did  not  know  the  character  or  disposition  of  the  horse  when 
off  his  accustomed  range,  or  away  from  his  usual  bunch  of  horses. 
He  was  off  his  accustomed  range  a  short  distance  when  killed.  The 
State  closed. 

Mrs.  David  Thompson  testified,  for  the  defence,  that  she  knew  de- 
fendant, and  lived  within  a  quarter  of  a  mile  of  him  at  the  time  of  the 
killing  of  the  Swanson  horse.  On  the  night  of  the  killing,  witness 
heard  a  gun  fire,  and  presently  heard  horses  running  by  her  house,  as 
though  something  or  somebody  was  after  them. 

W.  T.  Swanson  testified,  for  the  defence,  that  he  was  a  brother  of  J. 
A.  Swanson,  the  owner  of  the  horse  that  was  killed.  He  had  but  little 
acquaintance  with  the  defendant,  and  had  never  had  a  business  trans- 
action with  him.  He  had  never  had  a  difficulty  with  the  defendant ;  no 
hard  feelings  had  ever  existed  between  them,  and  he  knew  of  no  diffi- 
culty or  hard  feelings  between  defendant  and  J.  A.  Swanson.  Witness 
was  with  his  brother  when  the  dead  body  of  the  horse  was  found,  and 
with  his  brother  he  followed  the  drag  or  trail  to  where  the  horse  died. 
The  defendant  denied  that  he  killed  the  horse. 

William  Casey  testified,  for  the  defence,  that  the  reputation  of  the 
defendant  in  the  community  where  he  lived  was  that  of  a  good,  hard 
working,  industrious,  law-abiding  man.  Witness  remembered  no  one 
but  himself  who  had  discussed  these  characteristics  of  the  defendant, 
and  he  had  done  so  only  since  the  institution  of  this  prosecution. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the  opin- 
ion. 

No  brief  for  the  appellant. 

J.  H.  Burts^  Assistant  Attomey-Greneral,  for  the  State. 

White,  Presiding  Judge.  This  prosecution,  which  was  for  the  ma- 
licious  killing  of  a  horse,  under  provisions  of  article  679  of  the  Penal 
Code,  was  originally  commenced  in  a  justice's  court,  and  from  thence 
appealed  to  the  County  Court,  where  a  second  conviction  was  had,  from 
which  this  appeal  is  tiiken.  A  motion  was  made  to  quash  the  com- 
plaint, but  in  our  opinion  it  sufficiently  charges  the  offense,  and  the 
court  did  not  err  in  overruling  the  motion. 
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Aa  applicatioii  for  contdnaance  made  by  defendant  and  overraled  bj 
the  court  was,  upon  exceptions  saved  at  the  time,  claimed  to  be  errone* 
ous,  and  is  also  assigned  as  error.  Considered  in  the  light  of  the  evi- 
dence adduced  on  the  trial,  the  evidence  sought  from  the  absent 
witnesses  was  perhaps  material,  but  no  sufficient  diligence  to  obtain  the 
testimony  is  disclosed  in  the  application. 

Amongst  other  things,  the  court  charged  the  jury  that  '^  the  intent  to 
injure  the  owner  is  the  gist  of  this  offense,  but  such  intent  may  be  pre- 
sumed from  the  fact  of  killing."  And  again:  ''If  you  find  that  de- 
fendant killed  the  horse  mentioned  in  the  complaint,  you  may  from  that 
fact  presume  that  such  killing  was  done  with  intent  to  injure  the  owner, 
if  from  all  the  facts  and  circumstances  of  the  case  it  is  in  your  judg- 
ment proper  for  you  to  do  so." 

Under  the  law  as  it  formerly  was,  the  intent  to  injure  could  not  be 
presumed  from  the  mere  fact  of  killing.^  Since  that  decision,  however, 
the  law  has  been  changed  in  that  regard,  and  it  is  now  expressly  pro- 
vided in  the  statute^  which  defines  the  offense  that  in  prosecutions  under 
this  article  the  intent  to  injure  may  be  presumed  from  the  perpetration 
of  the  act."  This  provision  annexed  to  the  statute,  we  think,  makes  it 
obvious  that  the  Legislature  intended  to  make  the  presumption  of  inten- 
tion dependent  upon  and  inferable  alone  from  the  proof  of  the  perpetra- 
tion of  the  act,  and  doubtless,  also,  further  intended  to  make  this  offense 
an  exception  to  the  general  rule  with  regard  to  presumptions  of  law 
from  acts  done,  in  so  far  as  the  same  are  permitted  to  be  given  in  charge 
by  the  court  to  the  j  ary.^  We  do  not  think  the  court  erred  in  the  charges 
we  have  quoted  above. 

As  before  stated,  this  prosecution  is  for  ''  willfully  "  killing  the  horse, 
and  is  brought  under  article  679,  which  statute  is  essentially  different 
from  article  680,  under  which  the  cases  of  Davis  v.  State*  and  Thomas 
V.  State^^  were  prosecuted.  In  those  cases  the  prosecutions  were  for 
''wantonly  "  killing  the  animals  alleged  to  have  been  killed. 

A  mature  consideration  of  the  facts  in  this  case  has,  however,  led  us 
to  the  conclusion  that  the  evidence  does  not  sustain  the  conviction. 
According  to  our  reading  and  understanding  of  it,  appellant  killed  the 
horse,  which  was  a  vicious  animal,  because,  as  was  stated  by  the  wit. 
ness  for  the  State,  he  was  compelled  to  do  so  to  protect  his  own  prop- 
erty. He  also  stated  at  the  time  that  he  was  sorry  that  he  had  to  do  it. 
Was  this  a  "willful"  killing  in  contemplation  of  law?  In  Tliomas  v. 
State,^  it  is  said :  "  When  used  in  a  penal  statute,  the  word  '  willful  * 
means  more  than  it  does  in  common  parlance.     It  means  with  evil  in- 

1  Newton  v.  State,  8  Tex.  (App.)  245.  *  12  Tex.  (App.)  11. 

«  Penal  Code,  art.  679.  »  U  Tex.  (App.)  200. 

•  Jones  V.  State,  13  Tex.  (App.)  1.  «  U  Tex.  (App.)  200. 
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tent,  or  legal  malice,  or  without  reasonable  ground  for  believing  the 

act  to  be  lawful  (citing  authorities).     In   common  parlance,  it    is 

used  in  the  sense  of  intentional,  as  distinguished  from  accidental  or  in- 

Toluntary.    To  make  the  killing  of  the  sheep,  therefore,  a  willful  act,  it 

must  have  been  committed  with  an  evil  intent,  with  legal  malice,  and 

without  legal  justification." 

We  do  not  believe  the  evidence,  as  exhibited  in  the  record  before  us, 

43ufficiently  shows  such  evil  intent  as  would  make  the  killing  a  willful  one 

in  contemplation  of  law,  wherefore  the  judgment  is  reversed  and  the 

<$ause  remanded  for  a  new  trial.  • 

Reversed  and  remanded. 


MALICIOUS  MISCHIEF  —  TITLE  TO  PROPEBTY. 

Behrens  V,  State. 

[14  Tex.  (App.)  121.] 
In  the  Court  of  Appeals  of  Texas,  1883. 

1.  Xalioioas  Xlsoliietf— Title  to  Land.— In  a  trial  for  mallcloas  mlaohief  alleged  to 
have  been  committed  by  pulling  down  a  fence,  the  trial  court  charged  the  jury  that "  the 
title  to  the  land  is  not  a  question'for  jour  consideration,  only  so  far  as  to  show  to  whom 
belongs  the  rightful  possession  of  the  fence."  Held,  error,  because  inapplieable  to  any 
possible  state  of  facts,  and  baring  been  excepted  to,  notwithstanding  the  record  brings 
up  no  statement  of  facts,  this  court  has  no  altematiye  but  to  reverse  the  Judgment  of 
conyiction. 

'%.  Same— PoeBesBioii.~Inatrial  for  malicious  mischief  by  pulling  down  a  fence,  the 
inquiry  in  regard  to  possession  should  be  confined  to  the  actual,  quiet  and  peaceable 
possession,  and  not  to  extend  to  the  rightful  possession  of  the  fence. 

Appeal  from  the  County  Court  of  Williamson.  Tried  below  before 
the  Hon.  G.  W.  Glasscock,  County  Judge. 

The  information  in  this  case  was  joint  against  the  appellant  and 
Henry  and  Ham  Behrens,  charging  them  with  pulling  down  the  fence 
of  William  Ilso,  in  Williamson  County,  Texas,  on  the  sixth  day  of 
May,  1882.  The  appellant  being  alone  upon  trial  was  convicted,  and 
fined  ten  dollars  and  costs.  The  record  brings  up  no  statement  of 
facts. 

Makemson  &  Price,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

« 

Hurt,  J.  Appellant  was  convicted  for  pulling  down,  breaking  and 
injuring  the  fence  of  William  Use. 

In  instructing  the  jury  upon  the  subject  of  the  possession  of  the 
fence,  the  court  below  gave  this  charge :  '^  The  title  to  the  land  is  not  a 
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question  for  your  consideration,  only  so  far  as  to  show  to  whom  belongs 
the  rightful  possession  of  the  fence."  To  this  charge  the  defendant 
excepted. 

There  being  no  statement  of  facts,  can  this  court,  conceding  the 
charge  to  be  erroneous,  reverse  the  judgment  because  of  said  error? 
If  the  charge  is  inapplicable  to  any  state  of  facts  being  excepted  to  at 
the  time,  we  are  left  no  alternative  but  to  reverse.^ 

Could  there  be  a  state  of  facts  to  which  this  charge  would  apply  as 
the  law  governing  the  same  ?  We  think  not.  The  rule  upon  this  sub- 
ject is  stated  in  Johnson  y,  State.^  It  is  as  follows:  ''The  inquiry 
in  regard  to  the  possession  should  be  confined  to  the  question  of  the  ac- 
tual, quiet  and  peaceable  possession,  and  not  the  rightful  possession  of 
the  fence." 

Whilst  it  is  true  that  the  evidence  of  Henry  Behrens,  a  co-defendant, 
was  relevant  and  apparently  very  material,  and  also  true  that  it  could 
not  be  used  on  the  trial,  he  being  charged  with  the  same  offense,  still 
we  can  not  say  the  court  erred  in  refusing  a  new  trial,  he  having  been 
subsequently  acquitted,  and  there  being  no  statement  of  facts. 

For  the  error  in  the  charge,  the  judgment  is  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 


MALICIOUS  MISCHIEF  —  KILLING  HORSE  TO  PROTECT  PROPERTY. 

Davis  v.  State. 

[12  Tex.   (App.)  11.] 
In  the  Court  of  Appeals  of  Texas,  1882. 

1.  X>.  was  Indicted  for  Wantonly  SHUinir  a  Horse.  It  was  proved  that  the  hone  was 
a  bad  fence -breakerp  and  there  was  evidence  that  it  was  shot  to  prevent  the  destmctlon 
of  D.'s  crop.  Seldy  that  in  the  absence  of  proof  that  D.'s  crop  was  not  properly 
protected  against  live  stock,  D.  could  not  be  convicted. 

Appeal  from  the  Circuit  Court  of  Fort  Bend. 

Appellant  was  charged  by  information  with  wantonly  killing  a  horse, 
the  property  of  K.  W.  Davis,  in  June,  1879.  The  jury  found  him 
guilty,  and  assessed  his  punishment  at  a  fine  of  $100.  A  clear  and 
compendious  statement  of  the  case  is  given  in  the  opinion  of  this  court. 
From  the  standpoint  of  the  defence,  however,  the  evidence  in  detail 

1  Code  Crim.  Proc.,art.683.  s  7  Tex.  (App.)  146. 
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seems  requisite.      Defendant  and  the  female  witnesses  were  colored 
people. 

K.  W.  Davis,  for  the  State,  testified  that  in  the  spring  or  summer  of 
1879  he  lost  a  black  horse  worth  $100.  The  horse  was  a  bad  fence- 
breaker  ;  witness  had  to  take  him  up  several  times  on  that  account. 

Mary  Williams,  for  the  State,  testified  that  in  June,  1879,  she  lived 

on  the  defendant's  place,  west  of  Big  Creek.     One  evening  she  went  to 

the  creek  for  water,  and  while  there  heard  the  report  of  a  gun.     On  her 

way  back  to  the  house,  she  saw  the  defendant,  with  a  gun  in  his  hand, 

driving  a  large,  fine  black  horse  out  of  the  field.     When  defendant 

reached  the  fence  he  let  it  down  and  tui-ned  the  horse  out,  which  then 

crossed  the  path  in  front  of  witness,  and  she  saw  blood  just  streaming 

from  a  wound  in  its  right  shoulder.     A  day  or  two  afterwards  she  saw 

the  same  horse,  dead,  at  the  creek.     Witness  had  no  hard  feelings 

against  defendant.     On  cross-examination  the-  witness  seems  to  have 

80  adjusted  the  relative  positions  of  the  horse  and  herself  that  his  left 

side  was  presented  to  her  when  she  saw  the  blood  streaming  from  his 

right  shoulder.     To  the  defendant's  inquiry  how  she  explained  the 

matter,  she  made  no  reply.     She  showed  that  she  knew  her  right  hand 

from  her  left,  and  was  then  asked  whether  the  horse  was  shot  dh  the 

side  at  which  a  person  gets  upon  a  horse,  or  upon  the  opposite  side ;  to 

which  she  replied  that  he  was  shot  upon  the  side  you  get  up  on.     She 

denied  that  she  had  stated  at  an  examining  trial  that  she  saw  no  blood 

on  the  horse  but  saw  blood  on  the  fence  and  the  grass.     She  also  denied 

telling  Reason  Buchanan  that  the  talk  about  defendant  killing  the 

horse  was  all  a  lie ;.  that  Mary  Lacey  was  fixing  upon  him  because  she 

was  mad  at  him  for  not  marrying  her.     And  she  further  denied  that 

she  told  Buchanan  that  she  made  her  own  statement  at  the  examining 

court  because  defendant  had  treated  her  badly  by  getting  her  with 

chOd,  and  by  saying  that  she  needed  no  pay  to  swear  for  him ;  and  that 

she  would  show  the  defendant  what  she  could  do.     The  witness  repeated 

that  the  defendant  was  the  man  who  had  the  gun,  and  who  drove  the 

horse  out  of  the  field,  and  she  saw  no  one  else  who  could  have  done 

the  shooting. 

Mary  Lacey,  for  the  State,  testified  that  she  lived  with  the  defendant 
in  June,  1879.  On  the  day  before  the  horse  was  killed,  the  defendant 
loaded  his  gun  with  fifteen  buckshot  and  said,  '*  G— d  d — n  you,  if  you 
come  in  my  field  I'll  fix  you."  The  horse  did  not  come  in  that  evening. 
Next  day  he  came  in  about  twelve  o'clock;  defendant  drove  him  out. 
He  came  in  about  the  middle  of  the  evening,  and  defendant  drove  him 

• 

out  again.  Then  he  came  in  again  about  sunset,  and  the  defendant 
took  his  gun  and  went  out  there ;  and  directly  the  witness  heard  the 
gun  fired.     When  the  defendant  came  back  the  witness  asked  him  if  he 
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had  killed  the  horse,  and  he  said  he  had  not,  but  had  fixed  him  so  he 
would  not  get  in  his  field  any  more.  The  next  day  witness  saw  the 
horse,  dead,  on  the  creek,  with  a  hole  in  his  right  shoulder  that  a  child 
could  run  its  fist  in.  Witness  did  not  tell  anybody  about  it  until  after 
the  defendant  married  Maria  Phelps,  and  then  she  told  it.  The  State 
closed. 

The  defence  introduced  three  witnesses,  who  contradicted  Mary  Will- 
iam's denial  of  her  former  statements.  One  of  them  was  Reason 
Buchanan,  a  freedman,  who  stated  that  Mary  Lacy  called  him  and  told 

« 

him  to  tell  Mary  Williams  that  the  white  folks  had  found  out  about  the 
killing  of  that  horse  on  Big  Creek,  and  would  send  for  her,  and  she 
must  swear  that  Bill  Davis  (the  defendant)  did  it.  When  witness  got 
home  he  told  Mary  Williams  what  Mary  Lacy  had  said,  and  asked  her  to 
tell  him  the  truth.  This  was  the  next  day  after  defendant  married  Maria 
Phelps.  Mary  Williams  replied,  that  she  knew  nothing  about  the  horse 
being  killed,  and  that  it  was  a  lie  Mary  Lacy  had  fixed  up  on  Bill  Dayis 
because  he  had  been  sleeping  with  her  and  promised  to  many  her,  and 
had  married  Maria  Phelps.  After  that  talk  between  Mary  Williams 
and  witness,  Mary  Lacey  asked  him  if  he  told  Mary  Williams  what  she 
had  tAd  witness  to  tell  her ;  to  which  the  witness  replied  that  he  had, 
and  that  Mary  Williams  denied  it.  l^en  Mary  Lacey  told  witness  to 
tell  Mary  Williams  that  when  she  was  sent  for  she  must  say  that  Bill 
Davis  shot  the  horse,  and  she  (Mary  Lacey)  would  back  her  in  it.  Af- 
ter witness  heard  Mary  Williams  make  her  statement  at  the  examining 
trial,  he  asked  her  how  she  came  to  do  so  after  telling  him,  witness, 
what  she  had  told  him.  She  replied  that  Bill  Davis  had  treated  her 
badly,  had  got  a  child  by  her,  and  had  said  she  did  not  need  any  pay 
to  swear  for  him,  and  she  intended  to  show  him  what  she  could  do. 

W.  L.  Damdaon^  for  the  appellant. 

H.  ChtUofiy  Assitant  Attorney-General,  for  the  State. 

HuKT,  J.  William  Davis,  the  appellant,  was  convicted  of  wantonly 
killing  a  horse,  the  property  of  K.  W.  Davis.  From  the  statement  of 
facts  it  appears  that  the  horse  was  '*  a  bad  fence-breaker,"  and  that 
his  owner  ^'  had  to  take  him  up  several  times  on  that  account.*'  That, 
on  the  day  before  the  horse  was  MUed,  defendant  loaded  the  gun,  and 
swore  that,  if  the  horse  came  in  his  field,  ^^  he  would  fix  him."  The 
horse  did  not  come  in  that  evening.  That  on  next  day,  about  twelve 
o'clock,  he  came  in  and  defendant  drove  him  out.  He  came  in  again 
about  the  middle  of  the  afternoon,  and  was  driven  out  again  by  defend- 
ant, and,  entering  again  about  sundown,  defendant  took  his  gun  and 
went  out  towards  the  horse,  and  the  report  of  a  gun  was  heard. 

These  facts  in  regard  to  the  loading  of  the  gun,  entering  the  field  by 
the  horse,  and  the  conduct  of  defendant  are  found  in  the  evidence  of 
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Mary  Lacej.  The  horse  was  found  dead  from  a  gun-shot  wound,  not 
far  off,  a  few  days  after. 

Do  the  above  facts  support  a  yerdict  of  guilty  of  wantonly  killing 
the  horse?  We  think  not.  The  legal  principles  directly  applicable  to 
this  question  are  very  clearly  stated  in  the  following  cases :  Branch  v. 
StcUe,^  Collier  v.  State,^  Lott  v.  State^^  Jones  v.  Stated 

It  is  suggested  in  Branch  v.  State^  that  the  principles  enunciated  in 
that  opinion  *^  would  not  apply  to  a  case  where  the  crop  was  not  prop- 
erly protect  against  trespass  by  stock."  Whether  the  principles  so 
clearly  stated  in  that  and  other  subsequent  opinions  are  in  conflict  with 
this  suggestion,  we  will  not  stop  at  this  place  to  discuss.  Every  pre- 
somption  being  in  favor  of  the  defendant,  proof  that  the  crop  was  not 
properly  protected  should  have  been  made  by  the  State,  in  order  to 
carry  the  burden  and  establish  the  guilt  of  defendant  by  showing  that 
the  killing  was  wantonly  done. 

The  evidence  not  supporting  the  verdict,  the  judgment  is  reversed 

and  the  cause  remanded. 

Reversed  and  remanded. 


MALICIOUS  MISCmBF— CRUELTY,  HOSTILITY,  OB  BEVENGE  NECES- 
SARY. 

Commonwealth  v.  Williams. 

[110  Mass.  401.] 
In  the  Supreme  Judicial  Court  of  Massachusetts^  1872, 

Vor  aOoB'vlotion  under  the  statate  whioh  prorides  for  the  pimlBhment  of  any  one  "  who 
wiUfnlly  or  maUclooBly  injures  *'  a  building,  it  is  not  enongh  that  the  injury  was  wiUfol 
and  intentional,  but  it  must  have  been  done  oat  of  omelty,  hostility,  or  rerenge. 

Complaint  to  a  trial  justice  under  the  statute  of  1862,^  alleging  that 
the  defendant  ^^  unlawfully  and  maliciously,  did  deface,  injure,  and 
mar  a  certain  building,  to  wit,  LoveU's  Hall,  so-called,  the  property  of 
Isaac  Lovell,  by  defacing  the  floor  of  said  building  with  filthy  matter." 

At  the  trial  on  appeal  in  the  Supreme  Court  before  Dewet,  J.,  there 
was  evidence  '*  that  there  were  notices  in  the  hall  forbidding  any  person 
to  spit  tobacco  juice  on  the  floor ;  that  there  were  no  spittoons  in  the 
hall ;  that  the  defendant  said  when  told  of  objection  to  spitting  on  the 

1  41  Tex.  028.  «  6  Tex.  (App.)  17& 

S  4  Tex.  (App.)  U,  •  eh  160. 

s  9  Tex.  (iM^p.)  SOS. 
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floor  of  the  hall  that  he  thought  one  had  a  right  to  spit  on  the  floor  of 
a  hall  where  there  were  no  spittoons ;  that  subsequent  to  this  statement, 
during  a  theatrical  entertainment  in  the  hall,  the  defendant  spat  tobacco 
juice  from  five  to  ten  times  on  the  fioor ;  that  the  same  was  thereby 
defaced ;  and  that  it  required  considerable  labor  to  efface  and  remove 
the  effects  of  tobacco  juice." 

The  defendant  asked  the  judge  to  rule  that,  for  the  jury  to  be  satis- 
fied that  the  defendant  was  guilty  of  a  malicious  act  they  must  find  that 
tbe  injury  was  committed  either  out  of  a  spirit  of  wanton  cruelty  or 
wicked  revenge ;  but  the  judge  declined  so  to  rule,  and  ruled  "  that  if 
the  act  was  done  accidentally,  thoughtlessly,  or  carelessly,  the  defend- 
ant should  not  be  found  guilty ;  but  if  it  were  done  willfully  and  inten- 
tionally, he  having  had  his  attention  called  to  the  matter,  and  the  act 
was  one  whereby  the  building  was  defaced,  marred,  or  injured,  though 
the  injury  was  slight,  the  jury  would  be  authorized  to  convict."  The 
jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged  exceptions. 

A.  A,  AiLstin,  for  the  defendant. 

C.  M.  TVain,  Attorney-General,  for  the  Commonwealth. 

Colt,  J.  Malicious  mischief  or  damage  amounting  to  a  crime  is 
defined  by  Blackstone,  to  be  an  injury  done,  ^'  either  out  of  a  spirit  of 
wanton  cruelty,  or  black  and  diabolical  revenge."  ^  This  definition  was 
approved  and  adopted  in  Commonwealth  v.  WcUden.^  The  defendant 
was  there  indicted  for  willfully  and  maliciously  destroying  the  personal 
property  of  another,  and  it  was  held  that  the  word  maliciously,  as  used 
in  the  statutes  relating  to  malicious  mischief,  was  not  Bufl9ciently  defined 
as  the  willful  doing  of  any  act  prohibited  by  law,  for  which  the  defend- 
ant has  no  lawful  excuse,  but  the  jury  must  be  satisfied  that  the  injury 
was  done  out  of  a  spirit  of  cruelty,  hostility,  or  revenge.  This  element 
must  exist  in  all  those  injuries  to  real  or  personal  property  done  will- 
fully or  maliciously,  which  are  enumerated  and  made  criminal  in  the 
several  statutes,  among  the  more  recent  of  which  is  the  statute  includ- 
ing the  act  charged  in  this  indictment.  The  injury  must  not  only  be 
willful,  that  is  intentional  and  by  design,  as  distinguished  from  that 
which  is  thoughtless  or  accidental,  but  it  must,  in  addition,  be  malicious 
in  the  sense  above  given.  The  willful  doing  of  an  unlawful  act  without 
excuse,  which  is  ordinarily  suflicient  to  establish  criminal  malice,  is  not 
alone  sufilcient  under  these  statutes.  The  act,  although  intentional  and 
unlawful,  is  nothing  more  than  a  civil  injury,  unless  accompanied  with 
that  special  malice  which  the  words  ''willful  and  malicious  "  imply. 
The  distinction  was  called  to  the  attention  of  the  court  in  the  instruc- 
tions which  were  asked,  and  it  was  omitted  in  those  which  were  given. 

Exceptions  stistained. 

1  4  Bla.  Com.  244.  S  8  Cash.  638,  64L 
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malicious  mischief  —  killing  must  be  wanton. 

Branch  v.  State. 

[41  Tex.  622.] 
In  the  Supreme  Court  of  Texas^  1874. 

!•  To  Oonstitate  Kftlloloiifl  xnlsehlef  under  the  sfcatate,  the  kilUn^  or  other  act  when  in- 
flicted on  the  dumb  animal,  must  not  only  be  willfully,  bat  wantonly  done,  without 
ezooae,  and  nnder  eireomBtances  evineing  a  lawless  spirit. 

S.  Thtt  irnM-ng  of  an  a^iwio-I  whloh  was  la.  the  Habit  of  trespassing  on  one's  crop 
daring  an  act  of  trespass,  not  from  wantonness,  bat  to  prevent  destmotion  of  crops,  is 
not  malieioos  mischief. 

Appeal  from  Smith.     Tried  below  before  the  Hon.  M.  H.  Bonner. 
George  Clarky  Attorney-General,  for  the  State. 
Reeves,  Associate  Justice.     The  indictment  charges  appellant  and 
John  Lawler  with  killing  a  hog  belonging  to  John  Wilson,  and  avers 
that  it  was  done  unlawfully ,  willfully  and  wantonly,  and  appellant  being 
convicted  and  fined  five  dollars,  he  prosecutes  this  appeal. 

The  indictment  was  found  under  the  statute  punishing  malicious  mis- 
chief, and  which  provides  in  article  2345 :  ^  "If  any  person  shall  will- 
fully and  wantonly  kill,  maim,  wound,  poison,  or  cruelly  and  unmerci- 
fully beat  and  abuse  any  dumb  animal,  such  as  is  enumerated  in  the 
preceding  article,  he  shall  be  fined  not  exceeding  two  hundred  and  fifty 
dollars. 

The  preceding  article  provides:  "If  any  person  shall  willfully  kill," 
etc,  "any  of  the  animals  enumerated,  including  swine,  with  intent  to 
injure  the  owner  thereof,  he  shall  be  fined,"  etc. 

It  is  not  necessary  to  notice  all  the  grounds  of  the  motion  for  a  new 
trial,  nor  to  examine  with  much  particularity  the  motion  in  arrest  of 
judgment.  The  indictment  is  suficient  in  form,  and  the  judgment  re- 
cites that  the  jury,  after  being  impaneled  and  duly  sworn,  returned  into 
court  their  verdict,  assessing  afine  of  five  dollars,  setting  out  the  verdict 
in  usual  form.  There  is  doubtless  some  inaccuracies  in  the  dates  as 
found  in  the  transcript.  The  clerk's  indorsement  recites  that  the  in- 
dictment was  filed  December  5,  1872,  when  it  is  stated  that  the  bill  was 
returned  into  court  December  5,  1873.  One  of  the  witnesses  says  that 
the  animal  in  question  was  shot  about  September,  1874 ;  and  it  appears 
from  the  record  that  the  trial  took  place  at  that  time.  These  are  prob- 
ably clerical  mistakes  and  do  not  require  further  examination.    One 

1  Pasc  Dig. 

2  Defbkcbs.  81 
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of  the  groands  of  the  motion .  for  a  new  trial  is  that  the  verdict  of  the- 
jury  was  contrary  to  the  law  and  the  evidence. 

It  was  proved  on  the  trial  that  the  hog  was  found  dead  in  the  branch 
on  Mrs.  March's  farm,  where  it  was  shot.  Com  and  cotton  were  culti- 
vated on  the  faiTn,  though  it  does  not  appear  that  the  place  where  the 
hog  was  found  was  separated  by  a  f en«e  or  other  protection  from  the 
crop.  It  is  described  as  being  on  the  farm,  but  at  a  place  overgrown 
with  bushes  and  vines,  forming  a  dense  (hicket,  with  growing  corn  be- 
yond it.  The  father  of  the  defendant.  Branch,  was  a  renter  and  culti- 
yated  part  of  the  farm,  and  the  defendant,  as  shown  by  the  evidence, 
was  seen  in  company  with  John  Lawler  at  the  time  they  shot  the  animal 
(Lawler  being  jointly  indicted  with  defendant,  but  not  on  trial. )  It 
was  further  shown  that  defendant,  Branch,  was  seen  at  work  on  the 
farm  sometime  after  this  occurrence,  but  whether  on  his  father's  crop, 
as  most  likely  he  was,  or  some  other  part  of  the  plantation,  is  not  deaiiy 
shown. 

The  conversation  between  him  and  the  witness  at  the  time  here  alluded 
to,  and  his  answer  to  the  question  asked  him  by  the  witness,  tend 
strongly  to  prove  that  he  killed  the  hog,  and  was  no  doubt  so  understood 
by  the  jury.  Taken  in  connection  with  other  evidence  adduced  on  the 
trial,  the  act  of  killing  may  be  regarded  as  established,  and,  so  regarded, 
the  material  inquiry  is,  whether  the  evidence  warranted  the  conviction 
for  a  willful  and  wanton  killing.  This  offense  (as  defined  by  Black- 
stone  )  ^  'Ms  such  as  is  done,  not  animo  furandi^  or  with  intent  of  gain- 
ing by  another's  loss,  which  is  some,  but  a  weak  excuse,  but  either  out 
of  a  spirit  of  wanton  cruelty  or  black  and  diabolical  revenge." 

The  common  law  does  not  punish  cruelty  to  animals,  except  in  so  far 
as  it  effects  the  right  of  property  of  individuals,  and  the  injury  or  dam- 
ages done  the  owner  was  but  a  trespass.  The  statute  of  9  George  I., 
provides:  ''If  any  person  shall  unlawfully  and  maliciously  kill,  etc., 
any  cattle,"  etc. 

The  construction  given  to  this  statute  was  that  the  malice  must  be 
directed  against  the  owner  of  the  cattle,  and  not  merely  against  the 
animal.^ 

It  was  also  held  that  an  indictment  at  common  law  for  unlawfally 
maiming  a  horse,  to  the  damage  of  the  owner,  was  only  a  trespass,  and 
not  sufficient  to  support  an  indictment.  ^  This  court  held,  in  the  case 
of  Allen  V.  KnigJUj^  "  an  injury  to  personal  property,  though  committed 
with  actual  force,  is  not  indictable  at  common  law,  unless  accompanied, 
with  a  breach  of  the  peace." 

1  Vol.  II.,  Book4, 197,243.  3  2  East's  C.  L.  10T2»  1074. 

9  2  East's  C.  L.  1072,  1074.  *  3  Tex.  312. 
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The  statute  protecting  animals  from  willful  and  wanton  acts  of  cruelty 
must  be  construed  with  reference  to  that  particular  offense.^  Under 
this  article  the  killing  and  other  acts  enumerated  must  be  not  only  will- 
fully, but  also  wantonly  done,  and  must  be  directed  towards  the  animal 
itself,  as  distinguished  from  a  willful  killing,  etc.,  with  intent  to  injure 
the  owner,  as  in  the  preceding  article,'  a  depraved  mind  and  cruel  dis- 
position being  common  to  both.  The  act  must  be  done  intentionally 
and  by  design,  and  without  excuse,  and  under  circumstances  evincing  a 
lawless  and  destructive  spirit.  If  the  act  was  only  a  trespass,  it  would 
not  be  punishable  as  malicious  mischief  under  the  code,  because  it  was 
charged  to  be  done  willfully  and  wantonly.'  A  trespass  may  be  willful 
without  being  wanton,  according  to  the  intention ;  and  if  the  intention 
can  not  be  inferred  from  the  act  itself  as  being  the  promptings  of  no 
other  than  a  bad  motive,  and  without  cause  or  justification,  other  cir- 
cumstances must  be  proved  from  which  the  jury  may  reasonably  infer 
that  the  act  was  done  wantonly.  It  may  be  done  under  such  circum- 
stances as  negative  a  wanton  act,  as  when  an  animal  is  in  the  habit 
of  trespassing  on  a  man's  crop  and  is  killed  during  an  act  of  trespass, 
not  from  wantonness,  but  to  prevent  the  destruction  of  his  crop.  In 
that  case  he  might  be  liable  to  a  civil  suit  for  damages,  but  not  to  a 
criminal  prosecution  for  malicious  mischief.^ 

This  would  not  apply  to  a  case  when  the  crop  was  not  properly  pro- 
tected against  trespass  by  stock.  The  charge  of  the  court  is  expressed 
in  the  general  terms  of  the  code  in  substance  that  the  killing  must  have 
been  willful  and  wanton  to  warrant  a  conviction.  No  further  instruc- 
tions explaining  these  terms  were  asked  by  the  defendant ;  and  without 
explanation  these  terms  may  not  have  been  fully  understood  by  the  jury 
as  applied  to  the  facts. 

We  are  of  the  opinion  that  the  evidence  does  not  support  the  convic- 
tion for  a  willful  and  wanton  killing  of  the  animal  in  question,  and  the 

case  is  reversed  and  remanded. 

Reversed  and  remanded. 


1  Art.  2345.  *  Oommonwealth  v,  Walden,  8  Gush.  S68; 

s  2344.  Bish.  on  Stat.  ^r.  487,  referring  to  2  East's 

>  Whar.   Am.   Gr.  L.  2008;  Ellpatrick  v.      G.  L.  1072, 1073;  Wright  v.  State,  30  Qa.  325; 

People,  5  Den.  277.  State  v.  Pieroe,  7  Ala.   (new  series)   728. 
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MALICIOUS  MISCHIEF— OWNER  OF  PROPERTY— PROOF  OF  WANT  OP 

CONSENT. 

Brumley  V.  State. 

[12  Tex.  (App.;  609.] 
In  the  Court  of  Appeals  of  Texas^  1882. 

1.  In  a  Proseoutlon  fbr  Malloloiu  XUsohlef ,  a  tenant  In  possession  of  leased  premises 
is  tho  owner  thereof.  Therefore  an  indictment  for  pulling  down  a  f enoe  thereon  which 
alleges  the  property  in  the  lessor  is  not  sostained  by  proof  that  it  was  under  the  control 
and  management  of  the  lessee. 

S.  The  ITon-Qonsent  of  the  Owner  most  be  shown  in  such  cases. 

Appeal  from  the  County  Court  of  Denton. 

The  opinion  states  the  nature  of  the  case.  A  fine  of  ten  dollars  was 
imposed  by  a  verdict  of  guilty. 

A.  M.  Cochran  testified  for  the  State  that  he  knew  the  defendant. 
He  was  also  acquainted  with  Bob  and  Elizabeth  Ervin.  They  reside  in 
Denton  County,  some  six  or  seven  miles  east  from  the  town  of  Denton. 
They  own  the  farm  of  which  the  fence  is  alleged  to  have  been  pulled 
down  by  the  defendant.  The  fence  was  in  good  repair  on  the  29th  day 
of  November,  1881.  The  farm  was  then  in  the  possession  of  Bob  Er- 
vin, and  he  and  the  witness  controlled  and  managed  it.  The  defendant 
was  charged  with  and  did  pull  down  the  fence,  and  turned  his  cattle 
into  the  field.  The  fence  was  pulled  down  in  two  or  three  places. 
Ervin  had  wheat  down  in  the  field  at  the  time.  The  witness  did  not 
give  the  defendant  permission  to  pull  down  the  fence  and  turn  his  cattle 
in  the  field. 

On  being  cross-examined  the  witness  said  he  did  not  see  the  defend- 
ant pull  down  the  fence.  He  did  not  directly,  of  his  own  personal 
knowledge,  know  that  the  defendant  did  pull  it  down.  He  did  not  see 
the  defendant  pull  it  down,  but  a  very  reliable  man  told  the  witness 
that  the  defendant  did  it.  Bob  Ervin  testified  for  the  State  that  he  and 
his  mother,  Mrs.  Elizabeth  Ervin,  owned  the  farm  which  the  defendant 
injured  by  pulling  down  the  fence  on  the  29th  day  of  November^  1881. 
The  witness  saw  the  defendant  driving  his  cattle  in  that  direction,  and 
asked  him  what  he  was  going  to  do,  and  that  the  defendant  replied  that 
he  was  going  to  take  them  into  the  field.  The  witness  told  him  that  he 
could  not  do  so.  The  defendant  swore  that  he  would  turn  the  cattle 
into  the  field.  The  witness  again  forbid  him,  and  he  replied  that  if  the 
witness  prevented  him  then,  that  he  would  return  that  night,  pull  down 
the  fence,  and  turn  the  cattle  in  the  field.  He  told  the  witness  that 
one  Mcintosh  would  be  at  his  house  that  night,  and  would  assist  him  to 
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to  pull  down  the  fence  and  drive  the  cattle  inside.  The  witness  had 
wheat  sowed  in  the  field  at  the  time.  Mcintosh  was  a  sub-tensint  under 
Wetsel  who  rented  the  land  from  the  witness  and  his  mother.  Het 
Mcintosh,  had  gathered  his  crop  of  cotton  and  left  the  place,  and  the 
witness  had  his  permission  tasow  the  ground  he  sub-leased  from  Wetsel 
in  wheat.  The  witness  had  control  of  the  place  which  belonged  to  him 
and  his  mother.  He  did  not  know  that  his  mother  ever  gave  the  de- 
fendant permission  to  tear  down  the  fence,  but  he  was  satisfied  that 
she  did  not,  as  she  exercised  no  control  over  it  whatever  at  the  time. 
The  witness  did  not  give  such  consent  to  the  defendant. 

The  morning  after  the  witness  had  forbidden  the  defendant  interfer- 
ing with  his  fence,  he  found  it  pulled  down  apparently  from  the  out- 
side. If  cattle  had  pushed  it  down  the  rails  woul^  have  been  thrown 
inside,  whereas  they  were  pulled  to  the  side  from  the  outside.  At  the 
place  where  the  fence,  was  broken,  the  witness  found  the  tracks  of  some 
person,  but  could  not  swear  that  they  were  the  defendant's. 

Riley  Wetsel  testified  that  he  knew  the  farm  in  question,  and  knew 
the  defendant  and  Bob  and  Elizabeth  Ervin.  The  fence  around  this 
farm  is  the  one  the  defendant  is  charged  with  pulling  down.  It  is 
Elizabeth  Ervin's  homestead  place,  and  was  in  the  possession  of  the 
witness  when  injured.  The  witness  had  leased  it,  for  the  year  1881, 
and  his  time  was  not  up  until  January  1st,  1882.  The  witness  aub- 
leased  50  acres  to  Mcintosh,  this  contract  providing  that  Mcintosh's 
rental  interest  should  subsist  only  until  he  had  gathered  his  crop. 
After  Mcintosh  gathered  his  crop  his  control  or  interest  in  any  part  of 
the  premises  expired.  The  witness  did  not  give  Bob  Ervin  permission 
to  sow  wheat  on  the  land  sub-leased  to  Mcintosh,  though  he  knew  that 
he  did  sow  the  wheat ;  to  which  the  witness  made  no  objection.  The 
witness  did  not  give  the  defendant  or  other  persons  permission  to  tear 
down  the  fence  and  turn  cattle  into  the  field. 

Marshall  FvUon^  for  the  appellant. 

C  Udmondaan,  for  the  State. 

WiLLSON,  J.  The  information  charges  that  the  defendant  '^  did  will- 
fully, without  the  consent  of  the  owner,  pull  down  the  fence  of  Elizabeth 
Ervin  and  Bob  Ervin,  said  fence  being  then  and  there  the  property  of 
the  said  Elizabeth  Ervin,  and  Bob  Ervin.  The  evidence  shows  that  the 
premises  enclosed  by  this  fence,  at  the  time  the  fence  was  pulled  down, 
were  in  the  possession  and  under  the  control  of  one  Riley  Wetsel,  who 
had  rented  the  same  for  and  during  the  year  1881,  and  whose  lease 
thereof  had  not  expired  at  the  time  of  the  act  complained  of.  By 
virtue  of  this  renting  contract,  Wetsel  was  the  legal  owner  of  the  fence 
in  question  until  the  1st  day  of  January  1882,  and,  therefore,  there 
was  a  material  variance  between  the  allegation  in  the  information  and 


486  CRIMES   AGAINST  THE  PUBLIC   PEACE. 

the  proof  as  to  the  ownership  of  the  fence  at  the  time  it  was  palled 
down. 

But,  if  there  was  no  such  variance,  we  still  think  the  conviction  could 
not  stand,  because  there  was  no  sufiicient  proof  of  the  want  of  consent 
on  the  part  of  Elizabeth  Ervin  one  of  the  alleged  owners  of  the  fence. 
She  was  not  called  to  testify  in  the  case,  and  her  absence  was  not  ac- 
counted for ;  and  her  want  of  consent  to  the  pulling  down  of  the  fence 
is  not  even  circumstantially  established.     The  judgment  is  reversed 

and  the  cause  remanded. 

Reversed  and  remanded. 


CRUELTY  TO  ANIMALS  — WHAT  NOT  WITHIN  STATUTE. 

Swan  v.  Saunders. 

[14  Cox,  567.] 
In  the  English  High  Court  ofjustice^  Queen* 8  Bench  Division,  1881, 

L  Omelty  to  an  ATi<Twa.i  to  be  within  the  statute  most  cause  substantial  and  unneoessaiy 
suffering  to  the  animaL  Without  eyidenoe  of  such  suffering,  to  keep  parrots  for  a  few 
hours  without  water  Is  not  an  act  of  cruelty  upon  which  a  conviction  can  rightly  f  oUow. 

2.  Six  Tonng'  Parrots  were  consigned  by  railway  by  S.  from  L.  to  a  customer  at  D.  They 
were  indosed  in  a  box,  in  which  some  Indian  corn  but  no  water  was  put.  Abont  ten 
hours  after  leaving  L.  they  were  found  at  H.,  an  intermediate  place,  by  the  respondent, 
in  a  condition  wtiich  led  him  to  think  that  they  were  suffering  from  being  too  closely 
packed,  and  were  generally  in  a  bad  condition.  The  birds  were  aUeged  to  have  drunk 
a  considerable  quantity  of  water  when  offered  to  them,  and  to  have  seemed  refireshod, 
and  relieved  from  pain,  after  the  draught.  S.,  the  appeUant,  was  summoned  before  a 
police  magistrate  having  Jurisdiction  at  H.  and  was  convicted  of  cruelty  to  the  birds  on 
the  ground  that  he  had  failed  to  supply  them  with  water  for  their  journey  from  L.  to  D. 
Htldt  on  appeal  from  the  decision  of  the  magistrate,  that  the  conviction  was  wrong,  that 
the  mere  non-supply  of  water  for  the  birds  was  not  sufficient  evidence  upon  which  to 
found  a  conviction  for  cruelty;  knd  further,  that  in  default  of  evidence  to  that  effect, 
young  parrots  were  not  "domestic  animals"  within  the  statutes  passed  to  prevent 
cruelty  to  animals. 

This  was  a  ease  stated  under  20  and  21  Victoria.* 

On  the  first  day  of  October,  1880,  at  the  Lambeth  Police  Court,  an 
information  was  preferred  by  the  respondent  against  the  appellant 
under  section  2  of  12  and  13  Victoria,^  for  that  he  on  the  10th  and 
11th  days  of  September,  1880,  within  the  district  of  the  Lambeth  Police 
Court,  did  ill-treat,  torture,  and  cause  or  procure  to  be  cruelly  ill- 
treated  and  tortured,  six  parrots. 

On  the  14th  day  of  October  the  matter  of  the  same  information  came 

1  ch.  43.  s  oh.  92. 
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on  to  be  heard  in  due  form,  and  apon  the  hearing  it  appeared  as  fol- 
lows: — 

That  the  appellant  was  the  foreman  to  one  Cross,  a  wholesale  dealer 
in  foreign  birds,  etc.,  in  Liverpool. 

On  the  10th  day  of  September  the  appellant  superintended  the  pack- 
ing in  a  wooden  box  of  six  young  parrots  at  Liverpool.  The  birds  were 
afterwards  dispatched  by  his  direction  by  the  train  leaving  Liverpool  at 
11  p.  m.,  consigned  to  the  purchaser  at  Dover,  Kent,  the  train  for 
which  would  leave  Heme  Hill  Station  at  10.26  on  the  morning  of  the 
1 1th  day  of  September.  Some  Indian  corn  was  placed  in  the  box  in 
which  they  were  consigned. 

At  9:15  on  the  morning  of  the  11th  day  of  September  the  respondent, 
who  was  employed  by  the  Society  for  the  Prevention  of  Cruelty  to  Ani- 
mals, observed  the  box  lying  on  the  platform  at  Heme  Hill  Station. 

He  observed  through  a  crevice  on  the  top  of  the  box  that  the  birds 
were  much  torn  about,  and,  as  he  described,  perspiring  very  freely, 
and  that  the  three  birds  at  the  bottom  of  the  box  were  being  trampled  on 
by  the  others,  and  were  in  a  most  exhausted  condition.  He  caused  the 
birds  to  be  removed  from  the  box  into  a  larger  one,  and  after  they  had 
been  supplied  with  water  they  seemed  to  revive,  and  were  forwarded  to 
their  destination.     He  considered  that  they  were  too  closely  packed. 

A  porter  at  the  Heme  Hill  Station,  whose  attention  had  been  called 
to  the  birds  by  respondent,  proved  that  he  heard  them  squeaking  and 
making  a  peculiar  noise,  and  that  one  of  the  servants  of  the  railway 
company  gave  them  some  cold  water,  of  which  they  drank  about  two 
saucers  f ull^with  a  relish,  and  did  not  cry  out  afterwards,  but  seemed 
to  be  quite  happy  and  contented. 

Upon  these  facts  it  was  contended,  on  the  part  of  the  appellant,  that 
there  was  no  evidence  of  cruelty  upon  which  he  should  be  convicted, 
that  these  being  foreign,  unacclimatized  parrots,  were  not  animals 
within  the  meaning  of  the  said  statute ;  that  no  offense  had  been  com- 
mitted by  the  appellant  within  the  jurisdiction  of  the  Lambert  Police 
Court,  and  that  the  appellant  had  not  committed  any  offense. 

The  magistrate  held  that  the  box  was  of  a  sufficient  size  and 
proper  construction,  and  that  the  birds  were  not  too  closely  packed,  but 
he  was  of  opinion  that  an  offense  had  been  committed,  and  it  was 
cruelty  to  send  birds  during  hot  weather  in  the  box  used  by  the  appel- 
lant, without  water,  in  a  joumey  of  several  hours,  and  convicted  the 
appellant  of  the  offense,  and  adjudged  him  to  pay  a  fine  of  10s.  to- 
gether with  2s.  for  costs. 

The  magistrate  held  that  the  parrots  were  animals  within  the  meaning 
of  the  statute,  and  that  the  appellant  had  committed  an  offense  withii/ 
the  jurisdiction  of  the  said  court. 
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The  opinion  of  the  court  was  asked  whether  the  above  oontentions  of 
the  appellant  were  right  in  point  of  law,  the  coort  to  make  such  order  as 
to  costs  as  it  deemed  fit. 

By  12  and  13  Victoria:  ^  If  any  person  shall  from  and  after  the  pass- 
ing of  this  act,  cruelly  beat,  ill-treat,  overdrive,  abuse,  or  torture,  or 
cause  to  procure  to  be  cruelly  beaten,  ill-treated,  overdriven,  abused 
or  tortured,  any  animal,  every  such  offender  shall,  for  every  such 
offense,  forfeit  and  pay  a  penalty  not  exceeding  five  pounds. 

By  section  14 :  Every  complaint  under  the  provisions  of  this  act  shall 
be  made  within  one  calendar  month  after  the  cause  of  such  complaint 
shall  arise ;  and  every  offense  committed  against  this  act  may  be  heard 
and  determined  by  any  justice,  of  the  peace  within  whose  jurisdiction 
such  offense  shall  be  committed  in  a  summary  way,  upon  the  complaint 
of  auy  person,  and  without  any  information  in  writing ;  and  it  shall  be 
lawful  for  any  such  justice,  in  all  cases  where  any  person  complained 
of  shall  not  be  in  custody,  to  summon  such  person  to  appear  before 
such  justice,  or  before  any  other  justice  of  the  peace,  at  a  time  and 
place  to  be  named  in  such  summons ;  and,  on  the  appearance  of  the 
party  accused,  or,  in  default  of  such  appearance,  upon  proof  of  the 
service  of  such  summons,  the  said  justice,  or  any  other  justice  who 
shall  be  present  at  the  time  and  place  appointed  for  such  appearance, 
shall  proceed  to  examine  into  the  matter. 

By  section  29 :  The  word  animal  shall  be  taken  to  mean  any  horse, 
mare,  gelding,  bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep, 
lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  any  other  domestic  animal. 

By  17  and  18  Victoria:  ^  The  words  and  expressions  to  which  a  mean- 
ing is  aflised  by  the  act  of  the  twelfth  and  thirteenth  years  of  Her  Ma- 
jesty, and  which  are  introduced  into  this  act,  shall  have  the  same  mean- 
ing in  this  act ;  and  the  word  '^  animal "  shall,  in  the  said  act,  and  in  tliis 
act,  mean  any  domestic  animal,  whether  of  the  kind  or  species  particu- 
larly enumerated  in  clause  29  of  the  said  act,  or  of  any  other  kind,  or 
species  whatever,  and  whether  a  quadruped  or  not. 

By  42  and  43  Victoria :  ^  Where  the  offense  is  committed  on  any  per- 
son or  in  respect  of  any  property  in  or  upon  any  carriage,  cart,  or  vehicle 
whatever,  employed  in  a  journey,  or  on  board  any  vessel  whatever,  em- 
ployed in  a  navigable  river,  lake,  canal  or  inland  navigation,  the  person 
accused  of  such  offense  may  be  tried  by  any  court  of  summary  jurisdic- 
tion through  whose  jurisdiction  such  carriage,  cart,  vehicle,  or  vessel, 
passed  on  the  course  of  the  journey  or  voyage  during  which  the  offense 
was  committed. 

H,  O.  Oreene,  for  the  appellant.     The  conviction  was  wrong.     The 

1  oh.  92,  sec.  2.  *  ch.  49,  sec.  49,  sab -sec  3. 

*  ch.  60,  sec.  8. 
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magistrate  decided  wrongly  on  all  the  three  points  raised.  Fii-st.  There 
was  no  evidence  of  cruelty,  and  there  was  none  disclosed  in  the  case, 
on  which  the  magistrate  could  convict.  Cruelty  has  been  defined  to 
be  unnecessary  violence  to  and  abuse  of  an  animal.^  Mere  inconven- 
ience for  a  short  time  to  these  birds  resulting  from  being  sent  by  railway 
is  not  cruelty.  Next,  these  parrots  were  not,  and  there  was  no  evidence 
that  they  were,  domestic  animals,  within  the  acts  12  and  13  Victoria,^ 
and  17  and  18  Victoria. ^  A  parrot,  in  a  wide  sense,  is  an  animal,  and 
may  in  time  become  domesticated.  The  statute  applies  only  to  domes- 
tic ammals,  and  not  to  wild  animals  which  have  not  been  domesticated, 
such  as  caged  animals,  or  tame  hares  or  foxes.  The  birds  are  not 
shown  in  the  case  to  be  domestic  animals,  or  id  be  even  domesticated 
animals,  but  merely  young  parrots  consigned  by  a  dealer  in  foreign 
birds  to  a  customer.  Thirdly.  There  was  no  offense  within  the  jurisdic- 
tion. This  case  does  not  come  within  section  14  of  12  and  13  Victoria.^ 
These  birds  were  merely  passing  through  the  district  of  the  magistrate ; 
and  the  cruelty  found  by  the  magistrate  in  sending  these  binls  without 
water  occurred,  if  at  all,  at  Liverpool. 

UnderhiUy  Q.  C.  {Morton  Smith  with  him),  for  the  respondent. 
The  court  in  this  case  is  asked  virtually  to  overrule  the  magistrate's 
decision  upon  questions  of  fact;  for  the  first  two  points  raised  are 
only  questions  of  fact,  and  have  been  found  by  the  magistrate  against 
the  appellant.  These  birds  were  ill-treated  and  abused,  in  the  opinion 
of  the  magistrate,  and  his  finding  of  cruelty  in  the  case  is  conclusive. 
There  was  evidence  of  cruelty.  A  parrot  is  a  domestic  animal,  and  the 
magistrate  has  so  found  it.  The  case  of  Bridge  v.  Parsons,^  which 
was  decided  on  the  earlier  of  the  two  acts,  is  in  respondent's  favor ; 
and  17  and  18  Victoria,^  thoroughly  supports  his  contention.  Thirdly. 
The  offense,  conmiitted  by  the  appellant  was  a  continuing  one,  and 
could  be  dealt  with  by  any  magistrate  within  whose  jurisdiction  the 
suffering  of  the  animal  is  discovered.  This  has  been  so  held  under  a 
statute  passed  to  meet  cases  similar  to  this.^*  The  continuity  of  the 
offense  through  several  jurisdictions  does  not  prevent  the  offender  from 
being  punished  in  any  one  of  the  jurisdictions ;  and  this  is  brought 
within  the  scope  of  the  summary  jurisdiction  act,  1879.® 

Gbove,  J.  Three  points  for  our  decision  have  been  raised  in  this 
case.  I  am  of  the  opinion  that  our  judgment  must  proceed  for  the  ap- 
pellant on  the  first  two  points ;  as  to  the  third,  whether  the  alleged  of- 

1  Mnrphy  v.  Manning,  46  L.  J.  211 ;  M.  C.  »  32  L.  J.  95,  M.  O. 

L.  Bep.  2  Ex.  Dlv.  307.  *  ch.  60,  sec.  8. 

S  ch.  92.  7  Johnson  v.  Oolam,  L.  B.  10  Q.  B.  644. 

*  ch.  GO.  >  42  A  48  Vict.,  ch.  49,  sec.  46,  snb-seo.  8. 
«  ch.  92. 
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f ense  was  a  continuing  offense  or  not,  I  had  some  doubt.  I  now  think, 
however,  that  the  offense,  if  any,  was  a  continuing  offense.  The  case 
before  us  does  not  set  out  any  reasonable  evidence  of  cruelty  under  the 
statutes  on  the  part  of  the  appellant.  Cruelty  has  been  defined  as  the 
unnecessary  abuse  of  an  animal.  I  should  prefer  to  define  the  word  as 
unnecessary  ill-usage  by  which  the  animal  substantially  suffers.  No 
substantial  suffering  has  been  here  made  out  by  the  evidence  before  the 
magistrate.  An  act  has  been  cited  to  us  in  which  the  Legislature  lays 
down  that  thirty  hours  is  the  longest  period  during  which  cattle  are  to 
be  kept  without  water.  Whatever  my  opinion  might  be  as  to  whether 
or  not  that  that  was  too  long  a  period,  we  have  no  evidence  before  us  to 
show  that  parrots  suffer  much  in  the  hot  weather  from  the  want  of  water 
and  that  they  require  to  be  stlpplied  with  it  during  night  time,  or  within 
a  period  of  ten  hours.  Of  course  it  is  not  impossible  that  such  evidence 
might  be  given.  Cruelty  does  not  mean  any  inconvenience  or  discom- 
fort incidental  to  traveling  from  one  place  to  another  which  may  happen 
to  the  animal.  To  keep  the  bird  in  September  without  water  for  one 
night  is,  without  frittering  away  the  effect  of  the  statutes,  not  such 
cruelty  as  to  be  punishable.  The  box  in  which  the  parrots  were  con- 
fined was  found  tobesuflftcient  for  them.  The  only  evidence  of  cruelty 
and  ground  for  conviction  by  the  magistrate  disclosed  by  this  case  is, 
that  the  birds  seemed  refreshed  by  the  water  which  they  are  stated  to 
have  drunk  with  a  relish.  As  to  the  second  point,  I  do  not  think  these 
birds  were  domestic  animals  within  the  statutes  cited.  I  do  not  say 
that  a  parrot  might  not  become  a  domestic  animal  when  thoroughly 
tiimed  and  accustomed  to  the  society  of  human  beings,  but  these  were 
young,  unacclimated  birds  freshly  imported  into  England.  They  are 
clearly  different  from  fowls  and  other  poultry,  and  the  evidence  goes  to 
prove  that  they  were  not  tamed  and  domesticated.  Lastly,  I  am  in- 
clined to  think  that  if  there  had  been  anv  offense  it  would  have  been  a 
continuing  offense.  If  an  animal  is  put  in  such  a  position  that  it  might 
inflict  great  pain  upon  it,'  and  the  circumstances  are  such  that  it  is  reasona- 
ble to  suppose  that  the  position  will  not  be  altered,  as  long  as  and 
wherever  that  position  is  maintained,  it  is  a  continuing  offense. 

LiNDLET,  J.  As  to  the  first  two  points,  that  such  sufiicient  cruelQr  as 
to  convict  has  not  been  made  out  in  the  case,  and  that  these  parrots 
were  not  domestic  animals  under  the  statutes,  I  concur  with  the  judg- 
ment of  my  brother  Grove  ;  but  on  the  question  of  jurisdiction  I  have 
grave  doubts  as  to  whether  the  magistrate  had  jurisdiction  in  the  case  by 
reason  of  the  alleged  offense  being  a  continuing  one.  In  the  case  of 
Johnson  v.  CoZam,^  the  continuing  offense  was  an  omission  on  the  part 

1  UHsugpm, 
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of  the  appellant  to  make  an  application  at  different  watering  places  for 

water  for  the  purpose  of  watering  his  cattle,  a  state  of  things  different 

from  that  now  before  us.    The  decision  of  this  point  is,  however,  not 

material  to  our  judgment. 

Appeal  allowed  with  costs. 


CBUELTT  TO  ANIMALS  —  CATCHING  DEPREDATING  ANIMAL  IN  STEEL 

TRAP. 

Hodge  v.  State. 

[11  Lea,  528.] 

.  In  the  Supreme  Court  of  Tennessee,  1883. 

%■ 

▲  Pemoin  ham  the  Biffht  to  Protect  hi*  premiBes  against  the  depredations  of  mischieT- 
cos  dogs,  and  for  the  parpose  to  use  sncb  means  as  are  reasonably  necessary,  and  if  the 
depredating  animal  is  thereby  oanght  in  a  steel  trap  and  mutilated,  it  wonU  not  be 
needless  Cbrture  or  matilatton  onder  the  statute. 

Appeal  from  the  Criminal  Court  of  Enox  County.     M.  L.  Hall,  J. 

«/".  (7-  J.  Williams^  for  Hodge. 

AUomey-Genercil  Lea^  for  the  State. 

Cooke,  Sp.  J. ,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  and  convicted  under  the  act  of 
1881,^  enacted  for  the  prevention  of  cruelty  to  animals. 

The  first  section  of  said  act  is  as  follows :  '^  If  any  person  shall  over- 
drive, overload,  torture,  torment,  deprive  of  necessary  sustenance,  or 
cruelly  beat  or  needlessly  mutilate  or  kill,  or  cause,  or  procure  to  be 
overdriven,  overloaded,  tortured,  tormented  or  deprived  of  necessary 
sustenance,  or  to  be  cruelly  beaten,  or  needlessly  mutilated  or  killed  as 
aforesaid,  any  living  creature,  every  such  offender  shall,  for  every  such 
offense,  be  guilty  of  a  misdemeanor."  And  by  the  thirteenth  section  of 
said  act  the  words  ^'  torture,  torment  or  cruelly  beat  shall  be  held  to 
include  eveiy  act,  omission  or  neglect  whereby  unjustifiable  physical 
pain,  suffering  or  death  is  caused  or  permitted,  *  *  •  but  nothing 
in  this  act  shall  be  construed  as  prohibiting  the  shooting  of  birds  for 
human  food." 

The  indictment  charged  in  substance  that  the  defendant  unlawfully 
and  needlessly  mutilated  a  dog,  the  property  of  one  Gamer,  by  setting 
a  steel  trap  in  a  bucket  of  slop,  and  exposing  the  same,  whereby  said 

I  oh.  169. 
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dog  was  caught  in  said  trap  by  the  tongue,  which  was  torn  out,  and 
great  pain  and  torture  unlawfully  and  needlessly  inflicted  upon  said 
animal. 

The  proof  showed  that  the  defendant  had  been  for  some  time  annoyed 
by  a  dog,  or  some  other  animal,  invading  his  premises  at  night,  and 
breaking  up  the  nests  of  his  hens,  sucking  the  eggs,  disturbing  his 
poultry,  etc.  That  he  suspected  a  dog  that  belonged  to  his  father  as 
being  the  depredator,  but  that  he  had  no  suspicions  against  this  dog  of 
the  prosecutor,  who  lived  about  a  quarter  of  a  mUe  distant  from  him. 
That  these  depredations  continuing,  he  borrowed  a  steel  trap,  and  set 
it  in  a  bucket  of  slop,  placed  it  in  his  garden,  and  tied  the  trap  with  a 
cord  to  a  post  of  the  fence.  That  he  did  so  expecting  to  catch  the  dog 
belonging  to  his  father;  that  during  the  night  the  prosecutor's  dog  was 
caught  in  the  trap  by  the  tongue,  which,  or  a  part  of  it,  was  torn  out, 
and  was  found  lying  by  the  trap ;  that  the  dog  is  mutilated  thereby, 
and  unable  to  eat  without  great  waste  of  his  food,  can  not  bark  as  for- 
merly, is  very  poor,  and  very  much  injured;  and  that  he  was  a  very 
valuable  dog.    So  says  the  prosecutor. 

Th^testimony  further  showed  that  this  valuable  dog  was  in  the  habit 
of  running  about  at  night  and  invading  and  depredating  upon  the  prem- 
ises of  persons  living  in  the  neighborhood ;  that  he  had  been  repeatedly 
seen  at  night  around  the  houses  and  upon  the  premises  of  persons  liv- 
ing, at  the  distance  of  a  ipile  or  more  from  the  prosecutor,  and  that  he 
raised  disturbances  on  their  premises  by  fighting  the  dogs  belonging  to 
them. 

He  was  a  large  dog,  and  one  witness  states  that  he  shot  at  him  or  to- 
wards him  one  night  for  the  purpose  of  scaring  him  away.  Another 
witness  states  that  upon  one  night  when  he  saw  this  dog  about  his  prem- 
ises, a  turkey-hen  which  he  had  setting  had  her  nest  broken  up,  and  the 
eggs  were  gone  next  morning.  The  testimony  fully  showed  that  this 
dog  had  a  bad  character  for  prowling  about  through  the  neighborhood 
at  night. 

His  Honor,  the  trial  judge,  after  instructing  the  jury  ''  that  tearing  out 
the  ton^e  of  an  animal  needlessly,  that  is,  without  necessity,  or  un- 
necessarily causing  it  to  be  done,  would  amount  to  such  torture  and 
needless  mutilation  of  the  animal  as  are  prohibited  by  the  statute," 
further  instructed  them  that  ^Mf  a  party  set  a  trap  or  other  instinunent, 
though  it  may  be  to  take  some  particular  dog  or  other  animal,  and  so 
bait  it  as  to  be  likely  to  draw  other  dogs  or  animals  into  danger  of  the 
trap,  and  some  other  dog  or  animal  should  thereby  be  lured  or  drawn, 
and  be  injured  by  the  trap  or  other  instrument,  these  are  circumstances 
that  the  jury  may  look  to  in  connection  with  all  the  evidence  in  the  case 
to  determine  whether  the  injury  to  the  animal  was  needlessly  caused  or 
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not."  We  do  not  think  this  was  a  sufficiently  full  or  correct  exposition 
of  the  law  as  applicable  to  the  facts  disclosed  by  this  record.  The  tes- 
timony shows  that  the  premises  of  the  defendant  had  been  nightly  in- 
vaded for  a  considerable  length  of  time,  his  poultry  disturbed,  and 
their  nests  destroyed  by  some  animal  he  supposed  to  be  a  dog,  and  tiiat 
for  the  purpose  of  capturing  it  he  set  the  trap  in  the  manner  above 
stated  in  his  own  garden,  upon  his  own  premises.  There  can  be  no 
doubt,  we  think,  that  in  doing  so,  his  object  was,  that  by  catching  the 
animal,  to  protect  his  property  and  relieve  his  premises  from  these  dep- 
redations, and  not  for  the  purpose  of  inflicting  needless  torture  upon 
the  animal.  There  was  no  testimony  going  to  show  that  the  trap  used 
by  the  defendant  was  such  as  was  calculated  or  likely  to  lure  dogs  or 
other  animals  away  from  the  premises  where  they  belonged  to  his  prem- 
ises or  within  his  inclosures.  That  this  dog  was  the  animal  that  had 
been  making  these  nightly  incursions  and  depredations  upon  these 
premises  can  scarcely  admit  of  a  doubt.  The  defendant  had  a  right  to 
protect  his  premises  against  such  invasions,  and  to  adopt  such  means  as 
was  necessary  for  that  purpose.  And  if  a  night-prowling  dog,  in  the 
habit  of  invading  premises  and  breaking  up  hen's  nests,  and  sucking 
the  eggs,  while  so  transgressing  is  caught  in  a  steel  trap,  though  set  by 
the  owner  for  that  purpose,  and  thus  suffers  pain  or  mutilation,  we  are 
not  prepared  to  say  that  it  would  be  needless  torture  or  mutilatioh 
within  the  meaning  of  the  statute.  A  literal  construction  of  this  act 
would  seem  to  indicate  that  no  one  is  permitted  to  kill  or  wound  any 
living  creature  however  noxious,  even  a  black-bird  or  a  crow,  or  a 
skunk  or  a  serpent,  unless  under  some  necessity,  without  being  guilty 
of  a  penal  offense.  We  do  not  understand  such  to  be  the  meaning  of 
this  act.  Whilst  its  object  was  to  prevent  cruelty  to  animals,  and  was 
intended  as  a  humane  provision  for  their  protection,  it  was  not  intended 
to  deprive  a  man  of  the  right  to  protect  himself,  his  premises  and  prop- 
erty, against  the  intrusions  of  worthless,  mischievous,  or  vicious  ani- 
mals by  such  means  as  are  reasonably  necessary  for  that  purpose.  The 
object  of  the  statute  was  to  protect  animals  from  willful  or  wanton 
abuse,  neglect  or  cruel  treatment,  and  not  from  the  incidental  pain  or 
flufiering  that  may  be  casually  or  incidentally  inflicted  by  the  use  of 
lawful  means  of  protection  against  them. 

The  defendant  had  the  right  to  protect  his  premises  against  the  dep- 
redations of  mischievous  dogs,  and  to  use  such  means  as  were  reason- 
ably necessary  for  that  purpose,  and  if  the  dog  of  the  prosecutor,  the 
identity  of  which  was  unknown  to  the  defendant,  was  in  the  habit  of 
committing  these  depredations,  he  had  a  right  if  it  was  necessary  to 
prevent  them,  to  set  a  steel  trap  for  the  purpose  of  capturing  him,  and 
if,  while  committing  these  nightly  depredations,  not  being  allowed 
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upon  the  premises,  by  a  bait,  it  was  thus  caught  and  mutilated,  it 
would  not  be  needless  torture  or  mutilation  within  the  meaning  of  the 
statute,  and  the  jury  should  have  been  so  instructed.  Upon  the  facta 
of  tiiis  case,  as  they  appear  in  the  record,  even  upon  a  fuU  and  correct 
charge,  we  should  not  be  satisfied  to  permit  this  conviction  to  stand. 

The  judgment  of  the  court  below  will  be  reversed  and  a  new  trial 
granted. 


cbuelty  to  animals  —  shooting  pigeons  at  match. 

State  v.  Bogabdus. 

[4  Mo.  App.  215.] 

In  the  St.  Louis  Court  of  Appeals^  1877. 

It  la  not  within  the  statute  maUnff  it  anoffeneeto  **  needlessly  kill  any  living  creat- 
ure "  to  shoot  pigeons  for  sport  or  as  an  exhibition  of  skiU  as  a  marksman. 

J.  D.  Johnsouj  for  appellant. 

B.  S.  McDonald^  for  respondent. 
*  Hatden,  J.,  delivered  the  opinion  of  the  court. 

The  complainant  in  this  cose  charges  that  the  defendant  ^*  did 
unmercifully  kill  certain  living  creatures  by  shooting  them  with  a  shot- 
gun, for  the  purpose  of  displaying  his  skill  as  a  marksman,  to  wit, 
twenty-five  pigeons,  contrary  to  the  form  of  the  statute,"  etc.  The 
defendant  was  an*ested  and  held  to  bail  on  the  charge,  tried,  convicted,, 
and  fined  $50,  and  has  appealed  to  this  court. 

The  question  in  the  case  involves  the  construction  of  the  act  to  be 
found  in  the  Session  Acts  of  1874,^  entitled,  *•*'  An  act  for  the  preven- 
tion of  cruelty  to  animals.'' 

It  is  claimed  that  an  offense  was  committed  under  that  part  of  sec. 
1  (one)  which  provides  that  '^  if  any  person  shall  needlessly  kill  any 
living  creature,  every  such  offense  shall,"  etc.  The  evidence  tended  to 
show  that  at  the  Abbey  Race-track  a  man  threw  up  pigeons,  two  at  a 
time  and  that  the  defendant,  in  the  presence  of  a  number  of  persons, 
shot  the  pigeons  in  the  air,  with  a  gun,  to  show  his  skill ;  that  the  birds 
dropped  dead  when  shot ;  that  they  were  furnished  by  the  owners  to  be 
shot  at ;  that  pigeons  like  these  are  eaten  as  food,  and  bought  and  sold 
for  that  purpose ;  and  that  they  were  so  eaten  when  shot. 

The  object  of  the  act  is  to  prevent  unnecessary  suffering  to  animals. 


1  p.  lis. 
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Human  beings  are  not  incladed  under  this  expression,  but  with  this 
exception  the  act,  in  its  terms,  is  broad  enough  to  cover  all  creatures. 
It  is  not  so  material,  however,  to  inquire  how  low  in  the  order  of  crea- 
tion the  subjects  of  this  act  extend,  as  it  is  to  ask  what  is  needless 
mutilation  and  killing,  within  the  meaning  of  the  act.  All  needs  are 
comparative.  The  flesh  of  animals  is  not  necessary  for  the  subsistence 
of  man,  at  least  in  this  country,  and  by  some  people  it  is  not  so  used. 
Yet  it  would  not  be  denied  that  the  killing  of  oxen  for  food  is  lawful. 
Fish  are  not  necessary  to  any  one,  nor  are  various  wUd  animals  which 
are  killed,  and  sold  in  market ;  yet  their  capture  and  killing  are  regu- 
lated by  law. 

The  words  ^^  needlessly  **  and  *'  unnecessarily  **  must  have  a  reason- 
able, not  an  absolute  and  literal,  meaning  attached  to  them. 

As  it  would  not  be  claimed  that  the  angler  who  catches  fish  for  pas-^ 
time,  and  neither  sells  nor  eats  them  when  caught  is  within  the  prohibir 
tion  of  the  law,  so  the  marksman  who,  as  an  exercise  of  skill  or  as  a 
diversion  to  himself  or  to  others,  shoots  pigeons,  either  from  a  trap  or 
as  they  fly  wild  in  the  woods,  does  not  violate  the  essential  objects  of 
the  act.  When  the  prevention  of  cruelty  and  suffering  is  concerned, 
there  is  plainly  a  difference  between  instantaneous  and  lingering  death. 
The  former  is  generally  if  not  always  painless. 

Yet,  in  favor  of  those  sports  which  are  considered  healthful  recrea- 
tions, and  exercises  tending  to  promote  strength,  bodily  agility  and 
courage,  the  pain  which  comes  with  a  lingering  death  in  the  lower  ani- 
mals is  often  disregarded  in  the  customs  and  laws  of  hum^uie  and  highly 
civilized  people.  In  England  an  act  of  Parliament  has  been  passed  to 
restrict  vivisection,  a  practice  which  has  high  scientific  ends.  Yet  fox 
hunting,  which  is  a  cruel  pastime,  would  no  doubt  be  upheld  by  the 
common  law.  It  is  certainly  the  policy  of  every  government  to  en- 
courage those  recreations  which  serve  as  manly  exercises,  and  yet  do 
not  necessarily  lead  to  protracted  pain  in  the  lower  animals. 

The  efficiency  of  the  services  which  the  citizen  is  called  upon  to  ren- 
der to  the  State,  in  exigencies,  may  largely  depend  on  the  qualities  ac- 
quired in  manly  sports,  and  from  some  of  the  most  attractive  of  these  a 
certain  amount  of  injury  to  dumb  animals  seems  inseparable. 

In  the  present  case  there  was  no  mutilation,  or  anything  approaching 
to  it.  The  birds  were  killed  in  a  more  humane  way  than  by  wringing 
their  necks,  which  is  an  ordinary  method  of  destroying  life  in  pigeons, 
when  they  are  killed  merely  with  a  view  to  their  being  eaten.  Though 
we  think  that  the  first  section  of  the  act  can  not  properly  receive  the 
construction  placed  upon  it  by  the  appellant,  by  which  its  operation 
would  be  confined  to  beasts  of  burden  and  animals  ejuadem  generis^  we 
are  of  opinion  that  in  the  present  case  there  was  no  violation  of  the  act 
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and  that  the  appellant's  instruction  to  the  effect  that  the  evidence  was 
insufficient  to  sustain  the  charge  should  have  been  given.  Accordingly, 
the  judgment  will  be  reversed  and  the  complaint  dismissed.  All  the 
judges  concur. 

On  motion  for  a  rehearing,  Lewis,  P.  J. ,  delivered  the  opinion  of  the 
court. 

Appellant  fQes  his  motion  for  a  rehearing  of  this  cause,  with  a  brief 
assigning  why  it  should  be  granted. 

The  points  and  arguments  are  the  same  that  were  presented  on  the 
first  submission,  and  gain  no  strength  by  the  addition  of  some  hasty 
comments  on  the  action  of  the  court. 

The  writer  of  this  opinion  concurred  in  the  judgment  of  reversal,  but 
did  not  then  consider  it  of  sufficient  importance  to  express  his  dissent 
from  some  of  the  reasoning  by  which  it  was  supported.  The  conclusion 
that  the  acts  charged  against  defendant  were  not  within  the  legislative 
intent  in  '^  an  act  for  the  prevention  of  cruelty  to  animals  "  remains 
undisturbed. 

However  distasteful  to  the  S3anpathies,  the  prejudices,  or  the  prefer- 
ence of  the  judge  who  delivers  an  opinion,  his  first  duty  is  to  declare 
the  law  according  to  the  meaning  of  the  law  maker.  This  he  must  ascer- 
tain by  accustomed  lights,  whose  guidance  is  indorsed  by  the  experi- 
ence of  centuries. 

The  current  of  public  and  social  events,  the  drift  of  popular  opinion, 
and  the  universal  or  prevailing  estimate  of  specific  acts  among  men  at 
the  time  of  the  adoption  of  a  statute  are,  in  many  cases,  matters  of  in- 
dispensable consideration  in  judicial  interpretation.  This  is  eminently 
true  when  a  statutory  general  expression  occurs  whose  application  to  a 
particular  subject  may  be  excepted,  rejected,  or  modified,  according  to 
moral  impressions  of  him  who  is  to  make  it.  Such  an  expression 
appears  in  the  terms  ''  needlessly  killing."  Few  words  in  our  language 
have  a  more  ambulatory  significance  than  the  word  ^^  needless." 

There  was  in  England  a  time  when  prize-fighting  was  held  in  the 
highest  general  estimation.  The  nobility,  the  gentry,  and  even  the 
clergy,  were  among  its  enthusiastic  patrons.  If  during  that  period, 
Parliament  had  passed  an  act  making  it  penal  for  persons  to  engage 
publicly  in  any  brutal,  disgusting,  or  demoralizing  conflict,  no  court  in 
the  kingdom  would  have  held  this  to  include  '^  the  manly  art  of  self- 
defence."  Why?  Because  in  the  existing  state  of  cultured  opinion, 
it  could  not  be  supposed  that  the  Parliament  considered  this  ennobling 
exhibition  as  either  brutal,  disgusting  or  demoralizing.  The  test  of 
judicial  interpretation  would  have  been,  not  whether  the  judge  con- 
sidered the  descriptive  words  appropriate  to  the  thing  done,  but 
whether  the  legislative  mind  intended  such  an  application  of  them.     In 
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the  altered  condition  of  Christian  public  sentiment  at  the  present  day, 
an  act  passed  in  the  very  same  words  would  be  held  as  directly  aimed 
fit  that  execrable  practice,  now  happily  denied  any  civilized  toleration. 
This,  however,  not  because  of  the  judges'  disposition  to  reprehend  it, 
but  because  of  a  weighty  presumption  that  the  Legislature  meant  so  to  do. 

The  universal  love  of  so-called  '^  sports  ''  which  involve  the  destruc- 
tion of  animal  life  can  not  now  be  ignored  in  a  search  after  the  legisla- 
tive meaning  in  the  act  before  us. 

Such  diversions  are  not  always  resorted  to  for  the  needs  of  human 
sustenance.  Tet  they  are  not  considered  ^'  needless ''  for  man's  enjoy- 
ment of  his  legitimate  dominion  over  the  brute  creation.  The  individual 
who  finds  a  healthful  recreation  in  gunning  or  fishing  can  hardly  be  told 
that  this  must  not  be  gained  at  the  expense  of  his  dumb  subjects.  The 
plea  for  life  which  he  might  hear,  if  the  gift  of  speech  were  not  denied, 
would  have  little  weight  against  even  the  momentary  triumphs  of  the 
marksman  who  brings  down  his  game.  It  may  be  that  the  day  will 
<3ome  when  sentiments  of  mercy  and  humanity  shall  have  so  far  advanced 
'with  the  progress  of  refining  thought,  that  the  man  who  can  so 
estimate  a  fleeting  satisfaction  above  a  life,  however  lowly,  which  only 
Omnipotence  can  bestow,  will  be  regarded  as  exceptionally  selfish  and 
cruel.  But  no  such  feeling  prevails  to-day.  Nor  can  any  such  be  sup- 
posed as  a  basis  for  the  interpretation  of  a  legislative  enactment. 

It  could  never  be  the  policy  of  a  good  government  to  suppress  inno- 
cent manly  exercises,  which  tend  either  to  promote  physical  superiority, 
or  to  stimulate  the  courage  and  the  consciousness  of  individual  power, 
which,  in  times  of  public  peril,  so  often  prove  the  only  means  of  safety. 
But  in  this  general  truth,  I  fail  to  find  for  the  acts  here  charged  the 
moral  justification  implied  in  the  able  opinion  heretofore  delivered  in 
this  cause.  All  possible  superiority  in  markmanship  could  be  quite  as 
easily  attained  without  the  sacrifice  of  any  Ufe.  Courage  is  practically 
cultivated  nowhere  but  in  the  view  of  danger,  real  or  supposed.  In  all 
the  "manhood"  that  may  be  devoted  to  bloody  conquests  over  de- 
fenceless creatures,  already  captive,  we  can  not  feel  sure  of  finding  the 
material  that  would  best  serve  to  defend  the  State.  When  no  higher 
motive  is  apparent  in  the  conqueror  than  that  of  "  displaying  his  skill 
as  a  marksman,"  it  may  be  doubted  that  his  example  is  of  a  largely 
more  elevating  tendency  than  was  that  of  the  ancient  tyrant  who 
plucked  out  the  eyes  of  a  slave  In  order  to  show  the  deftness  of  his 
fingers.  But  execrable  as  the  exhibition  may  have  been  to  the  human 
instincts  which  originated  this  prosecution,  or  however  revolting  to  a 
judge  who  might  be  called  upon  to  condemn  it,  the  rule  of  interpreta- 
tion already  exemplified  seems  to  leave  no  escape  from  the  conclusion 
announced  in  our  first  judgment.     An  act  such  as  this,  identified  in  gen- 
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eral  features  with  popular  diversions  which  however  indifferent  to  the* 
value  of  brute  life,  have  never  been  held  *'  needless"  for  man's  lawful 
delectation,  could  not  have  been  within  the  legislative  contemplatioD 
when  this  indefinite  prohibition  was  made  a  law. 

For  this  reason,  I  concur  with  my  brother  judges  in  overruling  the 
motion  for  a  rehearing. 


slander— not  an  indictable  cbdcb. 
State  v.  Wakefield. 

[8  Mo.  App.  11.] 

In  the  St.  Louis  {Mo,)  Court  of  Appeals,  1879. 

Slanderous  Words  not  Bednoed  to  Wrltlnff»  oonstitate  no  offense  againat  the  erim- 
inal  laws  of  this  State. 

Appeal  from  the  St.  Louis  Court  of  Criminal  Correction. 

Lewis,  P.  J.  This  is  a  criminal  prosecution  upon  inf  ormation,  charg- 
ing the  defendant  with  having  uttered  slanderous  words  against  the  St. 
Louis  Chief  of  Police  and  a  private  citizen.  The  information  was  de- 
murred to  as  charging  no  criminal  offense  known  to  the  laws  of  Mis- 
souri.    The  demurrer  was  sustained,  and  the  city  appealed. 

No  statute  of  this  State  forbids  the  utterance  of  slanderous  words, 
not  written  or  printed,  as  a  crime  to  be  punished.  If  the  act  is  crim- 
inal under  our  law,  this  must  be  because  it  was  made  so  by  the  common 
law  of  England,  or  by  some  statute  or  act  of  Parliament  made  prior  to 
the  fourth  year  of  the  reign  of  James  I.,  which  is  of  a  general  nature, 
not  local  to  that  kingdom,  and  which  is  not  repugnant  to  or  inconsist- 
ent with  our  constitutional  or  statute  law.^ 

That  a  written  libel  may  be  an  indictable  offense  is  not  open  to  ques- 
tion, but  we  know  of  no  instance  in  which  an  oral  slander,  reflecting  on 
personal  character  or  conduct,  has  been  held  to  be  so  in  the  United 
States.  In  England,  both  before  and  since  the  fourth  year  of  the  reign 
of  James  I.,  criminal  prosecutions  for  words  spoken  have  not  been  un- 
known. But  they  furnish  neither  precedent  nor  authority  for  the  pres- 
ent case.  Most  of  those  arose  under  the  statutes  of  scandalum 
magnatum,  which  have  always  been  considered  repugnant  to  and  incon- 
sistent with  the  institutions  of  this  country,  and,  therefore,  as  having  no 
legal  influence  on  this  side  of  the  Atlantic.     Those  statutes  made  it 

Wag.  Stats.  886,  sec.  1. 
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penal  '^  to  speak  or  to  tell  any  false  news,  lies  or  other  such  false  things, 
of  the  prelates,  dukes,  earls,  and  other  nobles  and  great  men  of  the 
realm,  and  also  of  the  chancellor,  treasurer,  clerk  of  the  privy  seal, 
stewards  of  the  king's  house,  the  justices  of  the  one  bench  or  the  other, 
and  the  other  great  officers  of  the  realm.''  The  spirit  of  these  several 
enactments  originated  in  the  earlier  martial  character  of  the  British  con- 
stitution. Even  the  tenures  were  military,  and  so  were  the  services. 
Absolute  subordination  to  superior  in  estate  or  condition  was  consid- 
ered essential  to  the  welfare  and  safety  of  the  nation.  A  consideration 
of  vital  importance  in  the  eyes  of  loyal  legislators  and  Judges  was  that 
words  reflecting  on  a  magistrate  in  the  execution  of  his  office,  virtually 
arraigned  the  king  for  the  appointment  of  any  unworthy  person.  But, 
as  in  this  country  we  have  no  prelates,  dukes,  earls,  barons,  or  other 
nobles,  so  we  have  also  no  **•  great  men,"  in  the  sense  which  pertains  to 
that  description  of  person  in  the  British  statutes.  Here  all  are  equal 
before  the  law.  An  able  law  writer  says :  *'  In  this  country  no  distinc* 
tion  as  to  persons  is  recognized,  and  in  practice  a  person  holding  a  high 
office  is  a  target  at  whom  any  person  may  let  fly  his  poisonous  words. 
High  official  position,  instead  of  affording  immunity  from  slanderous 
and  libelous  charges,  seems  rather  to  be  regarded  as  making  his  charac- 
ter free  for  any  one  who  desires  to  create  a  sensation  by  attacking  it."  ^ 
The  picture  may  be  highly  colored,  but  it  is  sufficiently  truthful  to  illus- 
trate how  generally  the  British  laws  on  this  subject  are  held  to  be  in- 
compatible with  American  institutions. 

Another  subject  of  criminal  procedure  under  the  British  system  may 
be  found  in  blasphemous  utterances  against  the  Christian  religion  and 
its  divine  objects  of  worship.  There  ^^  Christianity  makes  part  of  the 
law  of  the  land,  on  account  of  its  connection  with  the  established 
church."  In  People  v.  Buggies ^'^  an  indictment  for  blasphemy  was 
sustained  on  the  general  ground  that  the  offense  was  a  gross  violation 
of  decency  and  good  order,"  Chief  Justice  Kent  held  that,  ''  the  peo- 
ple of  this  country  profess  the  general  doctrines  of  Christianity,  as  the 
rule  of  their  faith  and  practice ;  "  and  that  ^^  nothing  could  be  more 
offensive  to  the  virtuous  part  of  the  community,  or  more  injurious  to 
the  tender  morals  of  the  young,  than  to  declare  such  profanity  lawful." 
It  is  not  material  to  inquire  whether  an  indictment  would  be  sustained 
in  Missouri  upon  the  same  grounds.  The  case  is  referred  to  for  the 
purpose  only  of  exemplifying  the  particular  kind  of  oral  utterances 
which  have  been  held  to  be  indictable  under  the  common  law  and  British 
statutes. 


1  Folkarcl'8  Starkie  on  Slander,  seo.  144,  2  6  Johns.  290;  5  Am.  Dec.  385. 

note  1. 
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An  examination  of  all  the  authorities  will  show  that,  not  even  in  En- 
gland, was  there  ever  a  criminal  prosecution  sustained  for  words  spoken, 
simply  because  they  were  defamatory  of  a  private  person  not  within  the 
privileged  class.  The  privilege  there  enjoyed  by  the  magistrates  was 
never  extended  to  inferior  ministerial  officers,  or  to  those  whose  official 
character  might  be  supposed  to  correspond  with  that  of  an  American 
chief  of  police.  In  America,  where  there  are  no  privileged  classes, 
prosecution  for  words  spoken  have  been  wholly  unknown,  except  where 
the  words  or  their  tendencies  involved  something  more  than  mere  per- 
sonal detraction.  Starkie  says:  ^^ An  indictment  will  not  lie  for  mere 
words  not  reduced  into  writing,  unless  they  be  seditious,  blasphemous, 
grossly  immoral,  or  addressed  to  a  magistrate  while  in  the  execution  of 
his  office,  or  uttered  as  a  challenge  to  fight  a  duel,  or  with  intention  to 
provoke  another  to  send  a  challenge. "  ^  It  is  not  pretended  that  the  in- 
formation in  the  present  case  brings  the  words  uttered  within  any  of  these 
exceptions.  Another  high  authority  says :  ^'Slander  is  not  like  libel, 
an  indictable  offense.^  Nor  is  a  single  precedent  of  any  criminal  pro- 
ceedings from  unwritten  imputations  upon  the  character  of  individuals 
to  be  found,  except  in  cases  of  high  treason,  *  *  *  and  it  must 
have  been  as  constituting  rather  an  offense  against  the  government 
than  an  injury  to  the  individual,  and  being,  therefore,  seditious,  that 
words  reflecting  on  a  magistrate  in  the  immediate  execution  of  his 
office  were  for  the  first  time  in  the  reign  of  Queen  Anne  held  to  be 
indictable."  ^ 

The  words  charged  in  the  information,  in  the  present  case,  were 
purely  defamatory  of  the  persons  mentioned  —  accusing  them  of  hav- 
ing formed  unlawful  combinations  for  the  commission  of  certain  misde- 
meanors. There  was  nothing  to  bring  them  within  any  known  exception 
to  the  general  rule  that  slanderous  words  not  reduced  to  writing  consti- 
tute no  offense  against  the  criminal  laws  of  this  State.  The  demurrer 
to  the  information  was  properly  sustained.  All  the  judges  concurring, 
the  judgment  is  affirmed. 

1  starkie  on  Slander,  sec.  758.  *  Beg.  v.  Langley,  2  Ld.  Raym.  1060;  Holt* 

s  Bailey  V.  Dean,  5  Barb.  897.  644;   Townahead    on  Slander  (3d  ed.).  66, 

note  8. 
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SLANDER— DEFENCES  TO  CHARGE  OF  IMPUTING   UNCHASTITY  TO 

FEBiALE. 

Patterson  v.  State. 

[12  Tex.  App.  458.] 
In  the  Court  of  Appeals  of  Texas,  1882. 

In  a  ProaeoQtlon  for  Slander  byimpnting  a  want  of  chastity  to  a  female,  the  defendant 
may  proye  in  Jnstiflcation :  1.  That  the  partlonlar  imputation  whloh  he  has  made  against 
ihe  female  is  tme.  S.  That  her  general  reputation  for  chastity  at  the  time  the  slander 
nttered  by  him  was  bad. 


Appeal  from  the  County  Court  of  Gronzales.  Tried  below  before  the 
Hon.  J.  S.  CoNWAT,  County  Judge. 

The  indictment  charged  the  slander  of  Catherine  Eugenia  Smith,  an 
unmarried  female,  by  imputing  to  her  a  want  of  chastity.  The  two 
opinions  rendered  in  this  case  disclose  the  nature  of  the  case.  The 
punishment  assessed  by  the  verdict  of  guilty  was  a  fine  of  five  hundred 
dollars 

The  charging  part  of  the  indictment  is  set  out  in  the  opinion  on  the 
motion  for  rehearing.  Conforming  to  the  direction  of  the  court  in  the 
original  opinion,  the  substance  of  the  defendant's  bill  of  exceptions  is 
here  incorporated. 

Bill  of  exception  recites:  1st.  That  defendant  called  the  witness 
Burch,  who  stated  that  at  a  party  at  Mrs.  Patterson's  house  over  three 
years  ago,  he  had  been  in  the  dining-room,  and  on  coming  out  he  saw 
Misa  Kate  Smith  and  Mr.  Patterson  lying  on  a  bed  together  in  a  little 
side  room,  and  he  spoke  to  them  and  said:  *' Jim  Patterson."  Here 
the  witness  was  stopped  by  the  prosecution,  and  objection  was  made 
that  the  defendant  could  not  be  allowed  to  prove  any  acts  going  to  show 
a  want  of  chastity  on  the  part  of  Miss  Smith  except  with  the  defendant 
himself  or  Joseph  Perkins  (the  specific  imputations),  and  that  defend- 
ant must  be  confined  to  testimony  rebutting  the  circumstances  set  out 
in  the  indictment,  or  to  Miss  Smith's  general  reputation  for  chastity ; 
which  objection  was  sustained.  2d.  Defendant  asked  witness  Webber 
if  he  had  ever  had  any  conversation  with  Miss  Smith  about  her  relations 
with  defendant;  if  so,  when  and  where,  and  what  she  said;  which 
was  excluded  upon  the  State's  objection  that  the  declarations  of  Miss 
Smith  could  not  be  heard  in  evidence,  she  not  being  a  party  to  the 
case.  Sd.  Defendant  asked  the  witness  Webber  if  he  had  ever  had  a 
conversation  with  Miss  Smith  about  the  witness  having  but  one  testicle ; 
if  so,  when  and  where.  4th.  If  the  witness  Webber  had  ever  conversed 
with  Miss  Smith  when  they  had  talked  about  witness  building  a  house 
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for  witness  and  Miss  Smith,  just  big  enough  for  one  to  lie  on  top  of  the 
other ;  which  questions  were  excluded  on  the  State's  objection  that 
Miss  Smith's  declarations  were  not  evidence  for  the  defendant.  5di. 
Question  to  James  Patterson  same  as  that  in  second  ground,  and  excluded 
for  same  reasons.  61^.  Defendant  then  asked  the  witness  to  state  all 
he  knew  of  acts  of  Miss  Smith  with  parties  other  than  defendant,  show- 
ing her  want  of  chastity ;  which  was  excluded  on  the  grounds  set  out 
in  exceptions  1  and  4.  Defendant's  counsel  then  stated  to  the  court 
that  he  desired  to  show  by  this  witness  that  he,  the  witness,  had  an 
indecent  conversation  with  Miss  Smith,  and  that,  a  few  days  afterwards, 
defendant  repeated  this  conversation  to  the  witness,  —  this  to  show  the 
relations  between  defendant  and  Miss  Smith ;  which  proof  the  court 
rejected.  8th.  Same  as  sixth  ground,  but  the  question  was  put  to  other 
witnesses.  9th.  Several  witnesses  having  stated  in  general  terms  that 
they  had  heard  Miss  Smith's  reputation  for  chastity  talked  of  by  differ- 
ent persons  on  different  occasions,  but  that  they  could  not  state  her 
general  reputation,  not  having  heard  it  generally  discussed,  the 
defence  asked  what  her  reputation  for  chastity  was  among  those  by 
whom  they  heard  it  spoken  of.  Excluded  on  the  ground  that  the  evi- 
dence offered  did  not  come  within  the  definition  of  general  reputation. 
10th.  Defendant  asked  the  witnesses  if  they  knew  Miss  Smith's  reputa* 
tion  for  chastity  among  the  young  men  in  the  neighborhood  where  she 
lived,  and  if  so  to  state  it.  Excluded  for  reason  assigned  in  exception 
No.  9.  11th.  Whether  in  a  conversation  with  the  witness,  Scott  Per- 
kins said  anything  to  the  witness  about  referring  him  to  Joseph  Perkins 
for  information  concerning  the  chastity  of  Miss  Smith ;  and,  12th,  to 
state  what  was  said,  if  anything,  about  Miss  Smith's  chastity  by  Scott 
Perkins,  in  a  conversation  between  witness,  Scott  Perkins,  and  defend- 
ant, were  questions  ruled  out  as  hearsay.  13.  The  State  asked  a  wit- 
ness if  he  knew  Miss  Smith's  general  reputation  for  chastity,  and,  if 
yea,  to  state  it.  The  defendant  objected  that  the  court  had  excluded 
all  of  defendant's  proof  in  reference  to  her  reputation,  and  to  any  par- 
ticular acts  showing  her  want  of  chastity,  and  that  the  testimony  was 
not  necessary  to  justice  nor  in  rebuttal  to  any  proof  admitted  for  the 
defendant ;  which  objection  was  overruled. 

Milton  Vandergriff  testified  for  the  State  that  about  September  15, 
1870,  he  and  Scott  Perkins,  in  search  of  work  rode  to  Dowell's  ranch, 
where  they  found  the  defendant  at  work.  While  there  Scott  Perkins 
asked  whether,  if  a  man  should  get  a  negro  woman  with  child,  would 
he  have  to  support  the  offspring.  The  defendant  replied  that  he  would, 
that  he  had  a  case  of  that  kind  himself,  and  had  been  looking  up  the 
question.  He  said  that  he  had  been  having  intercourse  with  Miss  Kate 
Smith  for  about  two  years,  that  she  was  pregnant,  and  was  going  to 
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lay  the  baby  on  the  witness.  That  Miss  Kate  had  told  him  that  she 
went  to  Dr.  Green  to  get  a  tooth  palled,  and  that  he  had  palled  at  it 
three  times,  failing  to  get  it  oat,  and  then  told  her  to  go  to  a  dentist 
who  wonld  tell  her  what  was  the  matter  with  her.  The  defendant  said 
that  he  had  employed  Dr.  Green  to  take  the  whole  case,  and  that  Dr. 
Green  had  given  him  some  medicine  in  a  phial  aboat  as  long  as  one's 
finger,  for  which  he  charged  him  forty  dollars ;  that  he  had  put  Joe 
Perkins  in  there  bat  that  Joe  had  gone  back  on  him,  and  he  supposed 
Joe's  wife  had  found  it  out.  The  defendant  stated  that  on  one  occasion 
Miss  Eate  Smith  had  crawled  through  a  window  to  him  when  he  was  too 
sick  to  do  anything.  About  two  weeks  after  this  the  defendant  told 
witness  that  Miss  Kate  Smith  was  all  right,  —  that  nothing  was  the  mat- 
ter with  her. 

Cross-examined  the  witness  stated  that  the  main  conversation  was 
carried  on  by  the  defendant  and  Scott  Perkins,  and  that  he,  the  witness, 
had  but  little  to  say  more  than  ^^  d — nit"  and  such  expressions. 
When  the  defendant  told  him  that  Miss  Kate  Smith  was  going  to  lay 
the  baby  on  him,  the  witness,  he  merely  replied:  '^That's  too  d — d 
thin."  The  witness  had  never  seen  Miss  Smith  scuffling  with  men, 
nor  putting  her  arms  around  them.  About  this  time  James  and  Jeff 
Patterson  came  up  and  nothing  more  was  said  about  the  matter. 

Scott  Perkins  testified  for  the  State  that  he  was  present  at  the  con- 
versation referred  to  by  Yandergrifl,  and  heard  the  defendant  say  that 
he  had  been  having  connection  with  Miss  Kate  for  about  two  years, 
and  that  Joe  Perkins  had  been  having  such  connection  also.  That  de- 
fendant said  that  Miss  Kate  had  gone  to  Dr.  Green  two  or  three  times 
to  get  a  tooth  pulled,  and  the  doctor 'could  not  pull  it ;  that  he  had  em- 
ployed Dr.  Green  in  the  case,  and  had  bought  a  phial  of  medicine  of 
Dr.  Green  for  which  he  paid  him  twenty-five  dollars. 

On  cross-examination  the  witness  stated  that  the  defendant  spoke  of 
**'  Miss  Kate,"  and  did  not  call  her  Miss  Kate  Smith  at  any  time.  He 
cautioned  the  witness  and  Vandergriff  to  say  nothing  about  it,  as  it 
would  be  the  cause  of  Miss  Kate  Smith's  brother  killing  him  or  being 
killed  by  him.  Vandergriff  was  the  first  to  tell  what  the  defendant 
said. 

Warren  Clark,  for  the  defendant,  testified  that  he  saw  the  defendant 
fitting  in  a  ball  room  with  his  arm  around  Miss  Smith.  Miss  Smith 
hugged  the  witness  once,  giving  him  a  good  tight  squeeze.  The  witness 
on  cross-examination  stated  that  he  had  never  heard  Miss  Smith  called 
unchaste.  The  defendant  and  she  were  very  intimate  at  the  time,  and 
the  witness  thought  that  the  defendant  was  courting  her. 

Jeff  Patterson  testified  for  the  defence  that,  about  two  years  before 
the  trial,  in  a  ball  room,  he  saw  the  defendant  with  his  hand  upon  Miss 
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Smith's  leg,  at  the  thigh,  palm  down,  and  Miss  Smith  had  her  hand  on 
the  back  of  defendant's  hand.     Witness  is  a  brother  to  defendant. 

William  Patterson,  another  brother,  testified  that  two  years  previous 
he  saw  the  defendant  and  Miss  Smith  sitting  in  a  ball  room,  with  their 
arms  around  each  other.  At  another  time  he  saw  the  defendant's  arm 
around  Miss  Smith.  This  was  while  they  were  riding  from  chnrch. 
The  witness  and  his  sister  were  riding  ahead  of  them,  when  he  looked 
back  twice  and  saw  them  riding  along,  the  defendant  with  his  arm 
around  her.  The  Patterson  family  and  Miss  Smith  were  very  in- 
timate. 

Morgan  Coltrain  was  offered  by  the  defence  but  his  evidence  was 
excluded.  In  answer  to  a  question  asked  by  the  State,  he  testified 
that  he  knew  Miss  Smith's  general  reputation  for  chastity  and  that  it 
was  good,  though  she  was  understood  to  be  yery  rude. 

In  rebuttal  the  State  called  Doctor  Green,  who  testified  that  he  had 
never  attempted  an  abortion  on  Miss  Smith  or  any  one  else,  and  had 
never  sold  any  medicine  for  that  purpose  to  any  one. 

Miss  Kate  Smith  testified,  for  the  State,  that  her  name  was  Catherine 
Eugenia  Smith,  that  she  was  an  unmanied  female  and  would  be  eigh- 
teen years  old  in  May.  That  the  defendant  nor  no  other  man  had  ever 
had  hands  on  her  person,  unless  it  may  have  been  at  play-parties,  which 
were  common  in  the  neighborhood,  two  or  three  years  before. 

It  will  be  observed  that  the  rulings  in  this  case  are  those  enanciated 
in  the  opinion  on  the  rehearing. 

Miller  &  Sayers^  for  the  appellant.  During  the  trial  the  defendant 
offered  a  great  deal  of  evidence  which  was  ruled  out  by  the  court  upon 
what  we  think  a  wrong  construction  of  the  statute.  The  statute  makes 
the  offense  to  consist  in  orally  or  otherwise  imputing  a  want  of  chas- 
tity to  a  female  and  afterwards  makes  the  following  provision  for  de- 
fendants, viz :  ''  The  defendant  may  in  justification  show  the  truth  of 
the  imputation,  and  the  general  reputation  for  chastity  of  the  female 
alleged  to  have  been  slandered  may  be  inquired  into."  ^ 

The  court  construed  this  section  to  mean  that  the  defendant  was  con. 
fined  in  his  defence  to  proving  the  general  reputation  for  chastity  of  the 
"  injured  female,"  or  to  evidence  showing  the  truth  of  the  particular  words 
laid  as  slanderous  in  the  indictment.  Under  this  ruling  the  defendant 
has  set  out  in  his  bill  of  exceptions  some  six  pages  of  evidence  ex- 
cluded, which,  if  admitted,  would  unquestionably  have  shown  that  the 
imputation  of  a  want  of  chastity  towards  the  injured  female  was  not 
groundless. 

The  words   "  want  of  chastity"  have  not  been  construed  by  our 

1  Penal  Oode,  art  64S. 
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court,  but  in  New  York  the  words  in  their  statutes  of  seduction  ^*  of 
previous  chaste  character "  have  been  construed  to  mean  that  the 
female  must  be  actually  pure  in  conduct  and  principles.^  In  Andre  y. 
State^^  the  court  says  (in  construing  the  same  words),  that  proof  show- 
ing that  a  woman  had  been  guilty  of  exposure  of  her  person  in  the 
presence  of  men,  that  she  indulged  in  the  use  of  obscene  and  vulgar 
language,  and  took  improper  liberties  with  persons  of  the  other  sex,  is 
not  evidence  tending  to  prove  unchaste  character,  but  such  acts  of 
themselves  constitute  a  want  of  chastity.  But  the  proof  we  offered 
went  much  further  than  this.  The  evidence  offered  by  the  defendant 
and  ruled  out  would,  if  the  witnesses  are  believed,  convince  any  un- 
prejudiced mind  that  the  ''imputation "  of  want  of  chastity  as  to  thia 
female  was  true  in  the  worst  sense  of  these  words. 

The  clause  of  the  statute  authorizing  the  defendant  to  show  ''the 
truth  of  the  Imputation,"  can  not  refer  to  anything  else  than  the  "  im- 
putation of  a  want  of  chastity,"  which  is  the  gravamen  of  the  offense ; 
and  if  so,  then,  we  apprehend,  that  "  a  want  of  chastity  "  may  as  well 
be  shown  by  acts  of  criminal  intimacy,  or  circumstances  tending  to 
show  such  intimacy,  with  any  person  whatsoever.  It  is  the  pure  and 
chaste  woman  that  comes  within  the  intended  protection  of  the  law, 
and  not  the  lewd  and  unchaste.  ^ 

The  second  section  of  this  statute  gives  to  the  defendant  two  difler* 
ent  classes  of  defences ;  one  is  to.  prove  actual  want  of  chastity  in  the 
female,  and  the  other  her  genera]  reputation.  A  woman  may  be  chaste 
and  pure,  and  her  reputation  for  chastity  may  be  bad;  and,  on  the 
other  hand,  her  reputation  for  chastity  may  be  good,  and  yet  she  may 
be  utterly  impure  and  unchaste  ;^  and  if  the  defendant  can  successfully 
show  the  one  or  the  other  of  them,  he  must  be  acquitted.  In  this  case 
it  will  be  seen  that  the  defendant  offered  evidence  to  prove  each  branch 
of  the  defence,  and  it  was  excluded  by  the  court. 

H.  Chilton^  Assistant  Attorney-General,  for  the  State. 

Fly  &  Davidson^  also  for  the  State.  Defendant's  fourth  assignment 
of  errors  presents  his  exceptions  to  the  ruling  of  the  court  upon  the  ad- 
mission of  testimony. 

First.  He  excepts  to  *the  action  of  the  court  in  ruling  out  his  ques- 
tions purporting  to  elicit  testimony  of  acts  of  unchastity  on  the  part  of 
Miss  Smith,  the  female  alleged  to  have  been  slandered. 

In  answer  to  this  objection  we  hold : 

First.  Defendant's  questions  only  tended  to  elicit  testimony  of  acts 
of  indiscretion  on  the  part  of  Miss  Smith,  in  order  to  infer  a  want  of 

1  8  Barb.  608.  «.  Wloher, 9  Iredell,  836'  84  Vt.  532 ;  20 N.  Y. 

S  5  Iowa,  888.  561;  Anth.  N.  P.  252. 

s  BaUard  v.  Lambert,  40  Ala.  204    Snow  *  18  Iowa,  872. 


506  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

i^hastity,  without  questioning  it  directly  upon  facts  showing  want  of 
chastity.  Hence,  we  hold,  if  special  acts  of  nnchastity  with  others 
than  defendant  were  admissible,  the  questions  asked  were  inadmissible, 
becaiase  tiie  answers  would  have  been  irrelevant. 

Second.  Special  acts  of  nnchastity  other  tiian  such  as  wocdd  prove 
tiie  truth  of  the  imputation  made  by  defendant  would  be  inadmissible ; 
i.e.,  he  was  confined  to  the  truth  of  his  assertion  in  justification  and  of 
general  character  for  chastity;  and  here  we  sabmit  that  at  common 
law  the  defendant  could  not  prove  the  truth  of  the  slanderous  charge 
except  in  mitigation  of  damages  in  a  civil  suit ;  nor  could  he  justify 
slander.  Nor  could  he  do  so  in  those  States  in  which  the  truth  is  ad- 
missible by  statute,  either  in  every  case  or  in  particular  classes  of 
cases,  where  the  sole  end  is  to  gratify  a  spirit  of  detraction,  or  to  bring 
the  subject  of  it  in  contempt  and  disgrace,  justify  or  excuse  the  publi- 
cation ;  and  in  such  cases  an  indictment  may  be  sustained  whether  the 
allegation  be  true  or  false.  ^ 

'*  When  the  defendant  attempts  to  justify  by  proving  the  truth,  the 
justification  must  be  as  broad  as  the  chaise ;  the  verification  of  part 
will  not  be  enough."  ^  The  statute  authorizes  the  defendant  to  justify 
by  proving  the  truth  of  the  imputation.  What  imputation?  Of  course, 
the  one  alleged,  to  wit:  *'  The  want  of  chastity  in  this  that,"  etc.,  etc. 
This  is  the  charge  which  he  attempts  to  prove  true.  ''The  justifica- 
tion must  be  as  broad  as  the  charge.  The  verification  of  part  will  not 
be  enough."  The  evidence  ruled  out  did  not  tend  to  prove  any  part, 
much  less  the  whole  of  the  imputation. 

'^  Under  the  Massachusetts  statute  the  defendant  can  not  show, 
short  of  proving  the  truth,  that  the  information  upon  which  he  acted, 
came  from  so  creditable  a  source,  and  under  such  circumstances  as  to 
leave  no  doubt  upon  his  mind  of  its  truth.  "^ 

In  civil  actions  for  damages  arising  from  libel  and  slander,  nnder  the 
common  law,  the  general  character  of  the  plaintiff  could  be  proved  in 
mitigation  of  damages  under  a  plea  of  justification ;  but  neither  partic- 
ular nor  general  reports  could  be  proved.^  As  to  particular  report: 
WcdlcoU  V.  JSaM.^  As  to  general  report:  1  Pickering^  and  8  Pickering."' 
Hence  we  hold  that  particular  or  general  repdrts  of  acts  of  nnchastity 
would  not  avail  this  defendant.  He  must  be  confined  to  a  full  verifica- 
tion of  his  own  words. 


1  Wbart  Am.  Or.  L.  (8d  ed.)  861,  802;  S  *%  Greenl.  £v.,  (3d  ed.)  note  1,.  4M,  406 
GreoDl.  Ey.  (8d  ed.),  seoa.  419.  490,  428,  4S4.  inolasive. 

2  Whart.  Am.  Or.  L.  (3d  ed.)  852.  ^  6  Mass.  618. 
sWhart.  Am.   Cr.   L.  (3d  ed.)  802,  868;  «  p.  1. 

Com.  V,  Snelllng,  15  Pick.  887;  Thacker's  0.  '  p.  878. 

C.818. 
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In  trials  for  rape  the  defendant  is  allowed  to  prove  acts  of  intercourse 
between  himself  and  the  alleged  ravished  party,  for  the  purpose  of 
negativing  want  of  consent  on  her  part ;  but  he  can  not  prove  illicit 
intercourse  with  any  one  else.^ 

We  hold,  that  for  stronger  reasons,  the  rule  should  apply  in  this 
<sase,  where  the  reason  for  the  exception  fails.  Tq  prove  the  truth  of 
the  imputation,  it  would  be  necessary  to  produce  such  evidence  as 
would  convict  the  injured  parly  of  the  crime  of  which  defendant  has 
<sharged  her.* 

His  charge  was  adultery,  and  inferentially,  abortion  or  infanticide. 
Would  the  testimony  sought  to  be  introduced  have  tended  to  prove 
either  of  these  charges?  Certainly  not;  but  it  would  on  such  an  issue, 
have  been  rejected  as  irrelevant. 

Defendant  could  not  trace  his  right  to  introduce  special  instances  to 

the  common  law,^  nor  to  the  statute.^    Nor  can  he  introduce  general 

reports  or  particular  reports  at  common  law,^  nor  under  the  statute. 

Then  how,  or  by  what  authority  does  he  seek  to  introduce  this  Jdnd  of 

-would-be  testimony?    We  can  not  oonceive. 

Under  our  statute  defendant  is  allowed  to  prove  the  general  reputa* 
tion  of  the  female  in  question,  or  to  prove  the  truth  of  the  imputation, 
in  justification.  This  is  an  innovation  upon  the  common  law.  We 
assert  and  believe  he  will  be  held  strictly  to  the  defence  given  him 
xinder  the  statute,  and  not  allowed  to  make  a  case  for  himself,  when  the 
State  would  not  have  an  opportunity  to  reply  by  evidence  to  these 
special  instances,  because  not  informed  by  the  statute,  nor  by  the 
defences  set  up. 

We  draw  this  distinction  between  our  criminal  statute  and  the 
<x>mmon-law  rule  authorizing  civil  suits  for  damages:  that  testi- 
mony of  character  that  would  be  admissible  in  a  civil  action 
would  not  be  admissible  in  a  criminal  action,  because  one  affects 
private  persons  in  their  relations  to  each  other,  and  the  other 
nffects  public  morals,  and  the  whole  community  in  its  sovereign 
capacity,  dealing  with  an  individual  member;  and  we  think  the 
rule  in  such  cases  should  be  more  strictly  construed  and  rigidly 
adhered  to  in  this  than  to  the  former  case.  This  is  not  an  action 
of  Miss  Smith  v.  Zene  Patterson,  but  State  of  Texas  v.  Zene  Pat' 
terson,  in  which  the  State  claims  the  penalty  of  her  violated  law  and 
insulted  dignity. 

1  40 Tez.484;  1  Tex.  (App.) 38, 187, 846  «  Rev.  Stats.,  art  79;  Pemd  Ckxle,  arts. 

S  2  Greenl.  £t.,  sec.  496,  notes  1,  S.  645, 646. 

<  8  Greenl.  Et.,  (3d  ed.)  note  1,  pp.  404,          »  2  Greenl.  St.,  (8d  ed.)  note  1,  pp.  404,406, 

"    108,  indnslTe.  Inclusive. 
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In  this  connection  the  attention  of  the  court  is  called  to  this  farther 
proposition :  — 

To  charge  a  particular  manner  in  which  the  want  of  chastity  is  im- 
puted, and  to  allow  (in  accordance  with  defendant's  idea)  the  defendant 
to  prove  any  other  act  than  the  one  he  has  charged,  would  be  to  place 
the  character  of  the  most  spotless  and  virtuous  woman  in  the  State  at 
the  mercj  of  any  unprincipled  scoundrel  who  might  choose  to  steep  his 
soul  in  perjury,  and  swear  away  the  dearest  and  most  valued  attribute 
and  right  of  woman,  —  her  pure  untarnished  reputation.  Hence,  we 
think,  public  policy  demands  a  different  construction  of  the  law,  espec- 
ially as  the  law,  we  conceive,  is  directly  in  the  face  of  the  defendant. 

The  court  will  note  with  what  ingenuity  learned  counsel  for  defend- 
ant had  shaped  the  questions  upon  this  point,  and  also  that  he  does  not 
ask  for  a  single  act  of  unehastity  with  defendant,  or  any  one  else,  but  at- 
tempts to  establish  general  reputation  by  some  general  or  particular 
reports,  or  by  conversations  that  he  imagines  existed  or  occurred,  and 
so  propounds  his  questions  as  to  elicit  such  evidence  as  this,  or  to 
prove  some  acts  of  indiscretion  upon  the  part  of  the  slandered  female. 
We  submit  that  the  questions  asked  are  not  legal  in  form  or  in  substance^ 
and  the  answers  would  not  be  proper  or  legal,  whether  answered  by 
general  report,  by  particular  report,  by  acts  of  indiscretion,  or  by  acts 
of  unehastity,  other  than  as  charged  by  the  defendant. 

Defendant  complains  that  he  was  not  permitted  to  ask  Vandergriff 
what  Scott  Perkins  said  Jo.  Perkins  had  said  about  the  chastity  of 
Miss  Smith. 

In  this  we  think  the  court  did  not  err,  because :  — 

1.  The  question  is  subject  to  all  the  objections  urged  to  the  class  of 
questions  already  discussed. 

2.  It  would  be  the  veriest  hearsay. 

8.  It  was  not  the  best  evidence.  As  Scott  Perkins  was  upon  the 
stand  (if,  by  any  stretch  of  fancy,  it  could  be  conceived  that  the  testi- 
mony was  admissible  under  any  view  of  the  case),  he  would  have  been 
the  proper  witness  to  prove  it  by. 

4.  It  could  not  inure  to  defendant's  benefit  to  prove  that  another  had 
slandered  the  female  in  question. 

Defendant  complains  that  he  was  not  allowed  to  prove  what  a  few 
young  men,  or  what  three  or  four  persons,  had  said  about  Miss  Kate 
Smith.  This  testimony  was  obnoxious  to  all  the  rules  of  evidence  cited 
in  reference  to  general  or  particular  reports  under  the  second  division 
of  this  argument.  The  statute  allows  him  to  prove  general  reputation ; 
but  this  is  not  done  by  proving  what  a  few  young  men,  or  what  three  or 
four  persons  might  have  said,  and  that  not  relating  to  her  general  repu* 
tation  for  chastity. 
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Defendant's  fifth  proposition  under  this  assignment  is,  that  the  court 
should  have  allowed  him  to  prove  Miss  Smith's  declarations.  In  reply, 
we  sabmit  that  Miss  Smith  is  not  a  party  to  this  action,  and  hence  her 
declarations  would  be  purely  hearsay,  and  inadmissible,  unless  they 
would  come  under  some  exception  to  the  rule  excluding  hearsay  evi- 
dence. They  do  not  come  under  any  of  these  exceptions,  and  hence 
axe  inadmissible.  The  question  was  irrelevant  to  the  issue,  not  showing 
general  reputation  for  unchastity,  nor  proving  the  truth  of  the  charge. 
The  rejection  of  this  testimony  could  work  no  hardship  to  defendant, 
because  Miss  Smith  was  upon  the  stand  as  a  witness  in  the  case.  He 
could  have  asked  her  in  regard  to  these  declarations,  by  way  of  lajing 
the  predicate  for  her  impeachment.  This  he  did  not  do.  Having 
waived  the  only  legal  manner  in  which  he  could  have  introduced  the 
declaratioiks,  he  will  hardly  be  lieard  to  complain  that  he  was  not  allowed 
to  introduce  them  in  a  manner  unwarranted  by  law. 

Defendant's  sixth  proposition  under  this  head  is  that  the  State,  in 
examination  of  defendant's  witness,  Coltrain,  was  allowed  to  prove  the 
general  good  character  of  Miss  Smith,  The  statute  does  not  prohibi- 
the  State  proving  general  character.  It  provides  that  her  general  repu- 
tation may  be  inquired  into.  We  apprehend  that  may  be  done  either 
by  the  State  or  by  the  defendant. 

The  foregoing  brings  us  to  the  conclusion  there  is  no  error  in  the 
court's  ruling,  as  set  out  in  bill  of  exceptions  to  the  admission  of  testi- 
mony, because :  — 

1.  Defendant  did  not  offer  to  prove  the  truth  of  the  charge. 

2.  He  offered  no  testunony  to  prove  the  general  character  of  the  slan- 
dered female  for  chastity  to  be  bad.  The  law  presumes  it  good.  The 
State  proved  it  good. 

3.  No-  mitigation  of  charge  was  offered  in  testimony.  Defendant 
admits  its  truth.  He  fails  to  justify  by  proving  the  imputation  true. 
The  law  presumes  it  false.     The  State  proved  it  false. 

4.  The  testimony  was  not  admissible  under  the  rules  of  evidence,  as 
shown  by  above  argument. 

Hurt,  J.  Patterson  was  tried  and  convicted  of  slander  under  arti- 
cles 645  and  646  of  the  Criminal  Code,  from  which  judgment  of  con- 
viction he  appeals  to  this  court.  Upon  the  trial  he  proposed  to  prove 
acts,  conduct  and  conversations  done,  performed  and  had  by  and  with 
the  prosecutrix,  Smith,  tending  to  show  the  want  of  chastity  generally. 
The  State  objected  upon  the  grounds :  1st.  That,  as  the  assignment  of 
slander  was  made  upon  illicit  intercourse  between  the  prosecutrix  and 
defendant  and  one  Joseph  Perkins,  the  proof  must  be  confined  to  these 
charges.     2d.  That  as  the  State  was  the  party  to  this  prosecution,  and 
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not  the  prosecutrix,  her  declarations  could  not  bind  the  State,  and  were 
therefore  inadmissible 

In  order  to  determine  whether  the  court  below  acted  properly  in  sus- 
taining these  objections,  it  is  necessary  that  the  constituent  elements  of 
the  offense  charged  be  precisely  understood.  Of  what  then,  is  this 
offense  composed?  Article  645,  Penal  Code,  provides:  *^  If  any  per* 
son  shaU,  orally  or  otherwise,  falsely  or  maliciously,  or  falsely  and 
wantonly,  Impute  to  any  female  in  this  State,  married  or  unmarried,  a 
want  of  chastity,  he  shall  be  deemed  guilty  of  slander."  Stripped  of 
the  intents,  the  offense  consists  in  ^*  imputing  the  want  of  chastity  to 
a  female."  This  may  be  done  in  a  general  way,  or  by  charging  her 
with  certain  acts  of  unchastity.  The  chaise,  however,  of  the  want  of 
chastity,  whether  imputed  generally  or  by  alleging  particular  acts  with 
certain  individuals,  is  one  of  the  essential  necessary  elements  of  the 
offense. 

Under  article  646  it  is  not  required  of  the  State  to  show  the  imputa- 
tion false,  but  the  defendant  may  justify  by  showing  it  to  be  true.  It 
follows,  therefore,  that  if  unchaste  there  is  no  offense.  If,  then,  the 
defendant  has  the  right  to  show  the  imputation  to  be  true,  and  not 
false,  is  he  confined  to  her  general  reputation  as  the  only  means  by 
which  to  make  such  proof?  We  think  not.  A  general  unfavorable 
reputation  as  regards  this  want  of  character,  in  a  great  many  instances, 
has  for  a  basis, —  foundation, —  one  act  of  iUidt  intercourse.  Not  only 
so,  but  suspicious  circumstances,  without  guilt,  not  unfrequently  be* 
come  the  comer  stone  upon  which  the  envious  and  abandoned  build  for 
the  innocent  a  reputation  withering  and  blasting,  which  can  not  be  re- 
claimed by  the  most  chaste  and  innocent  life. 

If,  then,  this  general  reputation  springs  from,  and  has  a  basis  or 
foundation  in  one  act,  or  in  suspicious  circumstances,  by  what  principle 
of  reason  can  these  acts  and  circumstances  be  held  inadmissible?  If 
the  foundation  of  the  edifice  be  removed,  can  the  building  stand?  No 
conclusion  can  ever  rise  higher  and  be  more  certain  than  the  facts  from 
which  it  is  drawn  or  made. 

We  are,  therefore,  of  the  opinion  that  the  court  below  erred  in  sus- 
taining the  objections  to  the  evidence  proposed  by  the  defendant.  We 
are  of  opinion  that  the  defendant  was  entitled  to  prove  each  and  every 
fact  proposed  by  him,  as  shown  by  the  bills  of  exceptions. 

The  objections  to  the  sufficiency  of  the  indictment  are  not  well  taken. 
(The  reporters  will  give  the  indictment  and  bills  of  exceptions. ) 

The  charge  of  the  court,  upon  another  trial,  will  be  conformed  to  the 
principles  above  enunciated.  For  the  error  of  the  court,  referred  to 
above,  the  judgment  will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 
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[After  the  rendition  of  the  foregoing  opinion,  at  the  Galveston  term, 
1881,  the  counsel  for  the  State  filed  a  motion  for  a  rehearing,  and  the 
motion  was  taken  under  advisement.  At  the  Austin  term,  1882,  the 
motion  was  sustained  and  the  judgment  of  conviction  affirmed  upon  the 
grounds  set  out  in  the  following  opinion.  — Reporters.] 

WnxsoN,  J.  At  the  January  term,  1881,  of  this  court  at  Galveston 
the  judgment  rendered  in  this  case  by  the  court  below  was  reversed  by 
this  court,  and  the  cause  was  remanded  fof  a  new  trial.  The  assistant 
attorney-general  filed  a  motion  for  a  rehearing,  and  the  case  again 
comes  before  this  court  upon  that  motion. 

The  prosecution  is  for  the  offense  of  slander,  under  article  645  of  the 
Penal  Code.  The  indictment  charges  that  the  defendant  ^'  did  willfully, 
wantonly,  maliciously  and  falsely  impute,  orally,  to  one  Catherine 
Eugenie  Smith,  then  and  there  an  unmarried  female  in  this  State,  a 
want  of  chastity,  in  this,  namely,  he  the  said  Zene  Patterson  then  and 
there  stated  to  one  Milton  Yandergriff  and  one  Scott  Perkins,  that  he 
knew  she,  the  said  Catherine  Eugenie  Smith,  was  pregnant,  and  that  he, 
the  said  Zene  Patterson  and  one  Joseph  Perkins  had  been  having  carnal 
intercourse  with  her,  the  said  Catherine  Eugenie  Smith,  for  the  space  of 
about  two  years."  The  indictment  we  hold  to  be  good,  and  the  evi- 
dence fully  establishes  the  uttering  of  the  words  charged,  and  that  they 
were  uttered  wantonly,  if  not  maliciously. 

The  principal  question  in  the  case,  and  the  only  one  noticed  by  this 
court  in  its  previous  opinion,  and  the  only  one  which  we  now  propose  to 
discuss,  is  as  to  the  admissibility  of  certain  testimony  offered  by  the 
defendant.  He  proposed  to  prove  certain  acts  and  conduct  on  the  part 
of  the  woman  Smith,  tending  to  show  a  want  of  chastity.  He  made  no 
effort  in  a  direct  way  to  prove  the  truth  of  the  imputation  he  had  made 
against  her,  but  his  proposition  was  to  prove  indirectly  and  circumstan- 
tially that  what  he  had  said  about  her  was  true,  by  proving  other  acts 
and  conduct  by  her,  which  would  lead  to  the  conclusion  that  she  would 
likely  be  guilty  of  the  particular  acts  he  had  charged  against  her.  This 
evidence  when  offered  was  objected  to  by  the  State,  and  was  rejected, 
and  the  question  now  is,  did  the  court  below  err  in  refusing  to  admit 
such  testimony? 

The  statute  under  which  this  prosecution  is  instituted  is  one  of  recent 
date.  It  creates  an  offense  which,  until  the  adoption  of  our  Revised 
Penal  Code,  was  unknown  in  the  criminal  law  of  this  State.  It  is  an 
offense  also  which  was  uuknown  to  the  common  law,  and  we  are  not 
aware  of  any  State  which  has  a  penal  statute  precisely  similar  to  this 
one.  vHence  we  have  been  unable  to  find  any  adjudicated  case  bearing 
directly  upon  the  question  before  us,  and  we  must  therefore  treat  the 
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subject  as  an  original  one,  and  determine  it  without  the  aid  of  prece- 
dents. 

In  order  to  arrive  at  a  correct  solution  of  the  question,  it  is  proper 
and  necessary  that  we  should  consider  and  understand  the  purpose  and 
intent  of  this  statute.  What  existing  evil  did  it  seek  to  remedy? 
What  were  the  defects  in  the  former  law  regarding  this  evil,  which  this 
statute  proposes  to  correct?  The  existing  evil  was  that  the  reputation 
of  females  for  chastity  was  the  mere  plaything  of  wanton,  malicious^ 
worthless  persons,  —  that  the  chaste  character  of  the  purest  and  best 
women  in  the  land  was  frequently  assailed  and  destroyed  by  the  fon^ 
tongue  of  some  degraded  slanderer,  who  was  as  worthless  pecuniarly  as 
in  principle.  What  protection  did  the  law  afford  against  this  evil?  A 
civil  action  for  damages  —  nothing  more.  If  it  were  an  assault  upon 
the  woman's  person,  the  law  denounced  that  as  a  crime,  and  punished  it 
as  such ;  but  if  the  assault  vris  upon  her*  reputation  for  chastity,  which 
was  dearer  to  her  than  even  life,  then  the  only  remedy  offered  was  the 
farcical  one  of  a  civil  action  for  damages.  We  say  farcical,  because  in 
ninety-nine  cases  in  a  hundred  the  vile  slanderer  would  be  bankrupt 
and  beyond  the  reach  of  the  law.  Experience  had  taught  that  this  civQ 
remedy  was  wholly  inadequate  and  ineffectual  to  suppress  the  evil,  and 
that  legislation  was  needed  to  protect  the  character  of  our  chaste  women 
from  the  foul  breath  of  the  irresponsible  slanderer.  It  was  to  afford 
this  protection  that  this  statute  was  enacted,  and  in  construing  it  we 
must  give  to  it  such  meaning  as  will  be  most  consistent  with  its  lan- 
guage and  with  its  object  and  spirit. 

It  says  to  the  slanderer,  if  you  falsely  and  maliciously,  or  falsely  and 
wantonly  impute  a  want  of  chastity  to  a  female,  you  have  committed  an 
offense  and  shall  be  punished  therefor,  unless  you  prove  the  truth  of 
the  imputation,  or  that  the  woman's  general  reputation  for  chastity  is 
bad.  The  law,  in  its  mercy,  permits  him  to  justify  his  slander  by 
proving  the  truth  of  it,  or  by  proving  that  the  woman's  general  repu- 
tation for  chastity  is  bad.^  It  graciously  permits  him  to  do  this,  not- 
withstanding his  imputation  against  her  may  have  been  made  by  him 
maliciously.  But,  while  it  grants  to  him  the  privilege  of  proving  the 
truth  of  the  imputation  he  has  made,  does  it  also  extend  to  him  the 
privilege  of  proving,  ad  libitum^  other  and  different  acts  and  conduct 
of  the  female  tending  to  prove,  or  even  proving,  that  she  is  an  unchaste 
woman?  If  such  is  to  be  the  rule  would  it  not  destroy  the  intended 
efficacy  of  the  statute?  Would  it  not  make  this  law,  instead  of  a  pro- 
tection to  the  reputation  of  chaste  women,  as  it  is  intended  to  be,  a  trap 
and  a  snare  in  which  might  be  caught  and  ruthlessly  crushed  the  re- 
putations of  the  best  and  purest  women  in  our  State  1 

1  Penal  Code,  art.  6ie. 
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Tlie  case  now  before  us  is  a  good  illustration  of  what  would  be  the 
practical  working  of  such  a  rule.  Here  the  woman  is  accused  of  cer- 
tain specific  acts  and  conduct  Imputing  a  want  of  chastity.  She  and 
the  State  are  fully  prepared  to  prove  the  falsity  of  this  imputation.  She  is 
abo  fully  prepared  to  proye  that  her  general  reputation  for  chastity  is 
good,  and  the  State  is  also  prepared  for  this  issue.  But  the  defendant, 
without  pretending  to  prove  the  truth  of  the  imputation  he  has  made,  or 
without  showing  her  general  reputation  for  chastity  to  be  bad,  under- 
takes to  avoid  the  real  issue  in  the  case,  and  to  prove  that  this  woman 
had  been  guilty  of  other  acts  and  conduct  than  those  he  had  imputed  to 
her,  and  which  tended  to  show  that  she  was  not  a  chaste  woman.  How 
could  it  be  reasonably  expected  that  the  State  or  the  slandered  woman 
could  be  prepared  to  disprove  these  collateral  and  unexpected  issues? 
They  might  be  as  false  as  the  tongue  of  perjury  could  invent,  and  yet, 
being  brought  forward  unexpectedly,  the  State  would  in  all  probability 
be  unable  to  make  their  falsehood  apparent  at  the  trial.  What  would 
be  the  result?  The  defendant  would  be  acquitted,  and  the  woman's 
reputation  would  be  sacrificed  —  judicially  murdered. 

It  has  been  well  said  by  Justice  Campbell  in  the  case  of  Proctor  v. 
HoughUdiThg^^  that,  '*  it  would  be  very  dangerous  to  allow  issues  to  be 
made  on  the  trial  concerning  specific  acts  of  the  plaintiff,  or  specific 
ramors,  or  charges  against  her  not  going  to  the  direct  issue  in  the  cause. 
She  could  have  no  means  of  defence  against  malicious  fabrications, 
which  are  by  no  means  unusual  in  such  cases,  and  the  reputation  of  the 
purest  persons  could  easily  be  ruined  or  damaged  by  allowing  free  scope 
to  such  testimony.  As  has  often  been  remarked,  the  general  reputation 
of  any  one  may  be  expected  to  be  within  the  knowledge  of  attainable 
witnesses  at  all  times,  but  it  would  be  impossible  to  be  prepared  for  all 
the  particular  slanders  which  perjured  or  malicious  persons  might  in- 
vent." The  opinion  from  which  we  have  quoted  was  rendered  in  a  civil 
action  for  slander,  but  the  reasoning  we  think  is  peculiarly  applicable 
to  the  question  before  us. 

Again,  to  further  illustrate  our  idea  of  such  testimony,  suppose  the 
ease  of  sr  woman  who  has  lived  in  a  community  several  years  and  dur- 
ing that  time  has  conducted  herself  reputably, — who,  by  her  conduct, 
has  proved  herself  to  be  a  kind,  virtuous.  Christian  woman.  She  is  the 
loving  wife  of  a  happy  husband  —  the  affectionate  mother  of  innocent 
children.  She  moves  in  the  best  society,  is  respected  and  beloved  by 
all,  and  is  an  ornament  and  a  blessing  to  the  community.  The  vile 
tongue  of  the  slanderer  imputes  to  her  some  specific  act  or  conduct 
showing  that  she  is  not  a  virtuous  woman.     The  slanderer  is  indicted. 

87  Mich.  41. 

2  DEvnfOES.  88 
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The  utter  falsity  of  the  impatation  he  has  made  is  overwhelminglj^ 
proved,  and  that  it  was  made  by  him  wantonly  and  maliciously.  More 
than  this,  he  admits,  perhaps,  that  he  has  maliciously  lied  about  this 
woman,  but  he  sneeringly  says:  *'I  can  prove  that,  five  or  ten  years 
ago,  when  this  woman  was  a  gay,  giddy  girl,  she  committed  acts  of  indis- 
cretion, or  worse  than  that,  if  you  please,  that  she  gave  away  her  vir- 
tue. Yes,  I  propose,  in  order  to  shield  myself  from  this  prosecution, 
to  go  back  over  the  life  of  this  woman,  and  prove  every  indiscretion  of 
which  she  has  ever  been  guilty.  I  propose  to  disregard  her  present  good 
character,  her  prudent,  virtuous,  Christian  life  for  years  past,  and  to 
show  that,  however  chaste  she  may  now  be,  she  was  unchaste  in  former 
times.  She  will  be  wholly  unprepared  for  these  issues,  and  I  will  over- 
whelm and  ruin  her,  and  destroy  the  fair  name  which  she  has  estab- 
lished in  the  world.'* 

If  the  law  were  to  grant  to  the  slanderer  such  license,  what  woman, 
however  pure  and  unblemished  might  be  her  life  and  reputation,  would 
not  shudder  at  the  thoug:ht  of  seeking  protection  under  this  statute? 
To  prosecute  the  slanderer  would  be  but  to  expose  herself  to  the  poi- 
soned darts  of  malice  and  perjury,  and  while  she  might  enter  into  the 
prosecution  with  an  unblemished  reputation,  she  would  most  likely 
come  out  of  it  with  her  character  blackened,  and  the  finger  of  scorn 
pointiug  at  her  as  an  object  to  be  loathed  and  avoided. 

We  can  not  agree  to  give  auy  interpretation  to  this  statute  which  in 
our  opinion  would  not  only  render  it  inoperative  for  good,  but  would 
make  of  it  a  dangerous  trap  and  delusion  for  the  woman  who  might 
have  the  temerity  to  appeal  to  it  for  protection.  While  we  have  na 
authorities  directly  in  point,  to  cite  in  support  of  this  view  of  the  law, 
we  have  found  ample  authority  in  analogous  cases,  and  which  we  think 
applicable  to  the  question  before  us.  We  refer  to  the  following:  Proc- 
tor V.  Houghtaling ^^  Wilson  v.  Apple^^  Duval  v.  Davey,^  Mathetos  v. 
Davis^^  Andrews  v.  Van  Duzer^^  Ormsby  v.  Douglass,^  Stiles  v.  Cam- 
stock  J 

We,  therefore,  conclude  that  in  a  prosecution  under  this  statute,  the 
defendant  in  justification  may  prove :  1.  That  the  particular  imputation 
which  he  has  made  against  the  female  is  true.  2.  That  her  general 
reputation  for  chastity  at  the  time  the  slander  was  uttered  by  him  was 
bad.  But  that  he  can  not  be  permitted  to  prove  any  other  acts  or  con- 
duct imputing  a  want  of  chastity,  except  those  specifically  embraced 
in  the  imputation  made  by  him. 

1  37  Mich.  41.  *  11  Johne.  88. 

S  8  Ohio,  270.  •  2  Abb.  Fr.  407. 

8  82  Ohio  St.  e04.  7  9  How.  Pr.  (N.  Y.)  48. 

4  4  Bibb  173. 
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The  action  of  the  court  below  in  refusing  the  testimony  offered  by  de- 
fendant, and  the  charge  of  the  court  also,  being  in  accordance  with  the 
views  we  have  expressed,  the  motion  for  a  rehearing  is  granted,  and  the 
judgment  of  the  conviction  is  affirmed. 

Rehearing  granted  and  judgment  affirmed. 


SLANDER  —  PROOF  OF  CHARGE. 

CoNLEE  V.  State. 

[U  Tex.  (App.)  222.] 

In  the  Court  of  Appeals  of  Texasy  1883. 

Slander  ^Essential  Allearatiozia.— TheBlanderons  words  alleged  in  the  Indictment 
were  that  the  defendant  had  had  carnal  interoonrse  with  Miae  F.  B.,  and  that  the  char- 
acter of  Miss  F.  B.  was  bad.  The  proof  was  that  the  appellant  said  to  the  witness  that 
she.  Miss  F.  B.,  **  wonld  ha^e  been  a  nice  girl  if  he,  defendant*  had  not  done  what  he 
had  done  to  her;  and  if  he,  the  witness,  did  not  believe  it,  to  meet  the  defendant  at  the 
gin  house  that  night,  and  he,  defendant,  would  prove  it."  Heidt  that  the  allegation  was 
not  proved. 

Appeal  from  the  County  Court  of  Brazos.  Tried  below  before  the 
Hon.  D.  C.  Babmore,  County  Judge. 

The  opinion  states  the  nature  of  the  case.  The  punishment  assessed 
by  a  verdict  of  guilty  was  a  fine  of  five  hundred  dollars. 

Gus  Pitts  was  the  first  witness  introduced  by  the  State.  He  testified 
that  he  had  known  the  defendant  for  about  ten  or  fifteen  months.  Wit- 
ness was  acquainted  with  Miss  Florence  Bullock,  and  was  addressing 
her  at  the  time  of  this  alleged  offense.  On  or  about  the  eighteenth 
day  of  November,  1882,  he  saw  the  defendant,  and  had  a  conversation 
with  him  in  front  of  Hall's  drug  store,  in  Bryan,  Brazos  County,  Texas. 
In  the  course 'of  that  conversation,  the  defendant  stated  to  the  witness 
that  ^^  Florence  Bullock  would  have  been  a  nice  girl  if  I  had  not  done 
what  I  have  done ;  and  if  you  don't  believe  what  I  say  and  will  meet 
me  to-night  at  the  gin  house,  I  will  prove  it  to  you."  Lew  Smith  was 
near  at  the  time,  but  did  not  hear  the  conversation.  Miss  Bullock  lived 
in  the  Steep  Hollow  neighborhood,  and  the  defendant  lived  near 
there. 

Miss  Florence  Bullock  testified,  for  the  State,  that  she  was  an  unmar- 
ried female ;  that  she  knew  the  defendant,  and  had  a  conversation  with 
him  on  or  about  the  first  of  November,  1882.  The  defendant  asked 
the  witness  if  it  would  do  him  any  good  to  visit  the  witness.     The  wit- 


516  GRIMES   AGAINST  THE  PUBLIC  PEACE. 

ness  replied  that  it  would  not.  Thereupon  the  defendant  said  that  he 
would  destroy  the  happiness  of  the  witness  and  make  Mr.  Pitts  quit 
writing  to  her.  The  witness  replied  that  he  oould  not  do  so  without 
lying,  and  he  answered  that  he  would  do  it  at  all  hazards ;  that  he  was 
capable  of  telling  a  thousand  lies  in  a  minute.  The  witness  then  told 
him  that  she  bad  a  father  and  brothers  to  rely  upon  for  protection  and 
he  replied  he  did  not  fear  the  whole  Bullock  family. 

Cross-examined,  the  witness  stated  that  she  became  angry  and  indig- 
nant, whereupon  the  defendant  said  that  he  was  joking,  from  which  the 
witness  inferred  that  he  meant  that  he  was  joking  about  destroying  her 
peace  of  mind,  and  about  not  being  afraid  of  the  Bullock  family.  The 
witness  then  permitted  him  to  see  her  home,  which  she  would  not  have 
done  had  she  not  believed  his  protestations  that  he  was  joking  about 
the  matter. 

Miss  Sallie  Cook,  who  was  next  introduced  by  the  State,  testified  that 
in  the  year  1882,  prior  to  the  18th  day  of  November,  the  defendant 
told  her  that  he  intended  to  have  revenge  out  of  the  Bullock  family. 
The  witness  understood  this  threat  to  have  been  uttered  because  the 
Bullocks  objected  to  the  defendant  as  a  visitor  to  Miss  Florence. 

HeTideraon  &  Henderson^  for  the  appellant.  J.  H.  Burts^  Assistant 
Attomey-Greneral,  for  the  State. 

WiLLsoN,  J.  An  information  charged  the  defendant  as  follows: 
That  '*  one  John  Coulee  did  orally,  falsely  and  maliciously  impute  to 
Miss  Florence  Bullock  a  want  of  chastity,  in  this,  that  the  said  John 
Conlee  did  then  and  there  orally,  falsely  and  maliciously  say  to  one  Gus 
Pitts,  that  he,  the  said  John  Conlee,  had  had  carnal  knowledge  of  her, 
the  said  Miss  Florence  Bullock,  and  that  she,  the  said  Miss  Florence 
Bullock,  was  of  bad  character." 

To  support  this  charge  the  State  proved  by  Gus  Pitts  the  language 
used  by  defendant,  which  was  as  follows :  ''  She  would  have  been  a  nice 
girl  if  he  (defendant)  had  not  done  what  he  had  done  to  her ;  and  if  I 
(meaning  witness)  did  not  believe  it,  meet  him  at  the  gin  house  that 
night  and  he  would  prove  it."  The  witness  stated  that 'the  above  lan- 
guage was  the  only  statement  made  or  words  used  by  the  defendant  to 
him  about  Miss  Florence  Bullock ;  that  the  defendant  did  not  state  to 
him  that  he,  defendant,  had  4iad  carnal  knowledge  of  Miss  Bullock. 
Defendant  objected  to  this  evidence  because  it  was  not  in  substance 
the  slander  charged  in  the  information,  and  his  objections  being  over- 
ruled he  excepted,  and  insists  that  the  conviction  should  be  set  aside 
because  the  evidence  does  not  prove  the  charge  as  alleged  in  the  infor- 
mation. 

It  has  been  held  by  this  court  that  in  a  prosecution  for  this  offense 
the  information  or  indictment  must  set  forth  substantially  the  language, 
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or  whatever  else,  which  constitutes  the  imputation  of  a  want  of  chastity.^ 
It  being  necessary,  therefore,  that  the  slanderous  words  should  be  sub- 
stantially alleged,  it  follows  that  they  must  be  substantially  proved. 
This  means  that  the  essential,  important,  material  portion  of  the  slan- 
der as  alleged  must  be  proved.  All  the  words  alleged  need  not  be 
proved,  but  enough  of  them  must  be  proved  as  laid  to  constitute  the 
offense.  It  will  not  do  to  allege  one  imputation  and  prove  another. 
Proof  must  correspond  with  allegation.  This  is  an  elementary  rule 
governing  in  criminal  as  well  as  in  civil  actions,  and  can  not  with  safety 
and  justice  be  disregarded.  It  is  unnecessary  to  cite  authority  in  sup- 
port of  such  ancient  and  universally  recc^;nized  principles  as  these. 

In  the  case  before  us  we  are  compelled,  reluctantly,  to  hold  that  the 
language  of  defendant  as  proved  was  not  even  substantially  the  lan- 
guage charged  in  the  information.  It  was  entirely  diflerent,  contain- 
ing none  of  the  essential,  important  or  material  words  alleged  to  have 
been  uttered  by  the  defendant.  On  the  contrary,  it  was  proved  that 
the  alleged  words  were  not  uttered  by  the  defendant.  However  basely 
the  defendant  may  have  slandered  the  young  lady,  he  did  not  slander 
her  in  the  language  set  out  in  the  information.  We  must  reverse  the 
judgment  and  remand  the  cause,  for  the  reason  that  there  is  a  fatal 
variance  between  the  slander  as  alleged  and  the  language  proved.  This 
will  not  neceesarily  defeat  the  ends  of  justice,  because  the  alleged  crime 
is  not  yet  barred,  and  if  guilty  of  this  vile  offense  the  defendant  may 
yet  be  prosecuted  and  properly  punished  under  another  information 
alleging  the  slander  substantially  in  accordance  with  the  evidence. 

JReversed  and  remanded. 


LIBEL —WORDS  MUST  BE  DEFAMATORY  PER  SE. 

People  v.  Isaacs. 

[1  N.  Y.  Grim.  Rep.  149.] 
In  the  New  York  General  Sessions,  1883. 

L  An  Innuendo  is  Veoessary  and  "HMonttal  in  an  indictment  to  explain  an  ambignoue 
expression,  claimed  to  be  libelous  and  defamatory,  audits  absence  in  sach  case  renders 
the  indictment  fatally  defective. 

S.  A  Oharse  that  a  Person,  at  a  time  and  place  mentioned,  met  the  wife  of  another  and 
«  oommiUed  an  abomination  in  the  sight  of  the  Lord."  is  not  libelous,  jmt  «e. 

Demurrer  to  an  indictment  for  libel,  in  the  Greneral  Sessions  of  New 
York,  Hon.  Rufus  B.  Cowikg,  City  Judge,  presiding. 

1  Lagrone  v.  State,  12  Tex.  (App.)  428 ;  Melton  v.  State,  Id,  602. 
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The  defendant  by  the  indictment  herein,  was  accused  of  publishing  a 
Ubel  against  one  Chas.  W.  Fuller.  The  defendant  filed  a  demurrt^r  to 
the  indictment  upon  the  ground  that  the  facts  set  out  in  the  same  do 
not  constitute  a  crime,  in  that  it  lacks  words  of  innuendo  stating  the 
meaning  of  the  words  referring  to  the  prosecution  claimed  to  be  libel- 
ous. The  People  joined  in  the  demurrer.  Upon  the  argument  it  was 
conceded  by  the  district  attorney,  that  if  the  article  set  out  in  the  indict- 
ment was  not  libelous  upon  its  face,  as  to  the  complainant  Fuller,  the 
demurrer  should  be  sustained  and  Judgment  given  for  the  defendant 
thereon. 

The  abeged  defamatory  matter  contained  in  the  article,  so  far  as  it 
affected  the  complainant  Fuller,  was,  in  effect,  that  the  said  Fuller  at  a 
time  and  place  mentioned,  met  the  wife  of  the  defendant  and  committed 
^'  an  abomination  in  the  sight  of  the  Lord." 

The  clause  in  the  indictment  containing  the  alleged  libel,  was  as  fol- 
lows: '^And  it  came  to  pass  that  as  the  man  watched,  be  did  behold 
Jeanne  go  forth  with  the  Philistine  into  a  strange  tent  which  standeth 
in  the  way,  the  same  which  is  called  Thirty-seventh  Street,  and  they 
did  remain  there  together  a  long  time,  and  Solomon's  soul  was  filled 
with  woe  and  his  head  bent  down  with  grief  as  he  cried  out  that  Jeanne 
and  the  Philistine  had  committed  an  abomination  in  the  sight  of  the 
Lord." 

John  E.  Fellaws,  Assistant  District  Attorney,  and  Henry  C.  AUen,  for 
the  People,  plaintiff. 

Stine  &  Caiman^  attorneys,  and  Horace  Russell  and  Charge  Zabriskie^ 
of  counsel,  for  defendant.  The  Code  has  made  no  substantial  difference 
as  to  what  is  necessary  to  be  alleged  in  setting  forth  the  alleged  crime. 
It  is  still  necessary  that  the  indictment  shall  show  on  its  face,  that  a 
crime  has  been  committed,  and  it  is  a  well  established  rule  both  as  to 
complaints  in  civil  actions  and  criminal  indictments  that  where  an 
alleged  libel  is  in  a  foreign  language  it  must  be  translated,  and  where  it 
contains  allegorical  words  or  language  having  a  latent  meaning,  unless 
the  complaint  or  indictment  by  innuendo  sets  out  that  meaning,  it  is  bad 
and  demurrable.^ 

The  following  expressions  are  held  not  actionable  without  an  innuendo 
showing  the  meaning:  ^'  He  made  up  the  medicine  wrong  through  jeal- 

1  Pike  V.  Van  Wormer,  6  How.  Pr.  171;  Blng.  162;  Blakeinanv.Bryant,  27  Law  Times, 

See,  also,  2  Bisb.  Or.  L.,  sees.  924, 981,  982;  (N.  s.)  491.  Bx. ;  Magaire  v,  Enoz,  6  Ir.  Bep. 

Bish.  Cr.  Pr.  sec.  795,  note;  2  Whart.  Prec.  Or.  Law  O.  L.  408,  Ex. ;  Chitty  &  Mew's  Dig. 

(940)  458 ;  Folkard's  Starkie  on  Slander,  856 ;  Com.  Law,  1880,  title  "  Defamation,**  p.  1G2 ; 

Heard  Cr.  PI.  208, 209 ;  Bawling  v,  Norbury,  1  BaeU  r.  TatwoU,  43  L.  T.  507 ;  Home  Tookos 

F.  A  F.  341;  Folgar  v,  Newcombe,  L.  J.  36  Case,  1  Cowp.,  673;  Beg.  v.  Yates,  13  Oox» 

Excb.  169;  L.  R.  2  Excb.  327 ;  KeUy  v.  Part-  O.  C.  388  (1872). 
Ington,  6  B.  db  Ad.  649;  Stokely  v,  Clement,  4 
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ousy,  because  I  would  not  allow  him  to  use  own  judgment ;  "  ^  ^^  I  dare 
say  she  (plaintiif )  has  some  of  them  in  her  pocket "  (speaking  of  certain 
spoons  the  property  of  plaintiff) ;  ^  '^  He  figured  prominently  in  the 
squatter  riots ;  "  ^  *^  Look  out  sharp  that  you  get  your  bills  from  them  " 
(spoken  of  persons  in  trade);"*  the  word  ''blackleg;"*  "He  was 
taken  to  court  on  a  charge  of  forgery  ;*'  ^  "He  burnt  his  own  store,  or 
there  is  no  doubt  in  my  mind  that  he  burnt  his  own  store ;  he  would  not 
.have  got  his. goods  insured  if  he  had  not  meant  to  bum  it;  "^  "He 

m 

(meaning  plaintiff)  was  seen  a  foul  of  a  cow ; "  ^  The  word  "  bitch  " 
■applied  to  a  woman,  as  importing  whoredom;®  "Augustus  (meaning 
the  son  of  J.  8.  Vankirk)  caught  them  (meaning  plaintiff  and  the  said 
T.  P.  Vankirk)  together  in  the  packing  room,  and  went  home  and  told 
his  mother;  "  ^^  "Mrs.  Edwards  has  raised  a  family  of  children  by  a 
negro ;"  ^  "  You  swore  false ;  you  took  a  false  oath ;  "  ^  "  She  had  a 
child  and  either  she  or  someone  made  away  with  it ;  "  ^  "  Making  away 
with,"  as  importing  larceny ;  ^^  "  Plundered,"  as  importing  a  felonious 
'taking.^ 

Cowing,  J.  Is  this  statement  j^^r  se  a  libel  as  against  the  complain- 
ant Fuller?  If  yes,  the  indictment  should  be  sustained  and  judgment 
given  for  the  People  upon  the  demurrer.  If  no,  the  demurrer  to 
the  indictment  should  be  sustained  and  judgment  ordered  for  the  de- 
fendant thereon. 

It  is  an  elementary  principle  of  pleading  that  where  the  matter 
-charged  in  the  indictment  as  constituting  the  libel  is  not  libelous  upon 
its  face,  it  is  necessary  to  render  it  so  by  explaining  its  real  meaning  by 
an  innuendo.  The  text-books  and  reports  are  full  of  law  sustaining 
this  principle ;  in  fact,  the  district-attorney,  in  his  brief,  dtes  numer- 
ous authorities  sustaining  it,  but  claims  that  section  289  of  the  Code  of 
Criminal  Procedure  abolishes  the  rule  and  makes  it  no  longer  necessary 
to  explain  by  means  of  an  innuendo  matter  not  obviously  libelous.  In 
my  judgment,  section  289  of  the  Code  of  Criminal  Procedure  makes  no 
jBuch  change  in  the  rules  of  criminal  pleading  as  is  claimed  by  the 
district-attorney. 


I  Bdflon  V.  Bussell,  4  Man.  A  Or.   1090. 
s  Bfartin  v.  Maokay,  2  Law  Bep.  120. 

s  Olark  v.  Fitch.  41  Cal.  478. 
4  Danes  v.  Hartley,  8  Exo.  800. 

•  Barnett  v.  Allen,  1  F.  &  F.  126  (8  E.  A 
Jl.876). 

•  Harrison  v,  Kenney,   7  Taunt.  431  (4 
Fli06,46). 

'  BliBB  V.  Tobey.  2  Piek.  820. 

*  Harper  v.  Delp,  8  Ind.  231. 

*  Shurick  v.  EoUman,  60  Ind.  886. 
10  Byens  «.  Tibbins,  2  PhU.  210. 

II  Patterson  v.  Edwards,  7  III.  720. 
li  Vanghan  v.  Havens,  8  Johns.  108. 


1*  MeOlurg  v.  Boss,  6  Binn.  218  (sees.  80S- 
823). 

14  Oormiok  v.  Wilson,  2  Kerr  (N.  B.),  496; 
Brown  v.  Brown,  2  Shep.  817. 

V  Garter  v.  Andrews.  16  Pick.  1  See,  also, 
Snell  V.  Snow,  18  Meto.  278;  Holt  v.  Scho- 
Held,  6  Tenn.  691 ;  Dodge  v.  Lacey,  2  Ind. 
212;  Cooper  v.  Stone,  2  Denio,  299 ;  Bennett 
V.  Williamson,  4  Sand.  66;  Stockley  v.  Cle- 
ment, 4  Bing.  162 ;  Capel  v.  Jones,  4  M.  6.  A 
8.  269;  Hunt  v,  Bennett,  19  N.  T.  173;  Cald- 
well V.  Baymond,  2  Abb.  196;  Goodrich  «. 
Davis,  11  Mete.  483;  Famsworth  r.  Stowe,  6 
Cash.  412. 
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Section  289  reads:  ^^  An  indictment  for  libel  need  not  set  forth  any 
extrinsic  facts  for  the  purpose  of  showing  the  application  to  the  party 
libeled,  of  the  defamatory  matter  on  which  the  indictment  is  f oanded, 
but  it  is  sufficient  to  state  generally  that  the  same  was  published  concern- 
ing him ;  and  the  fact  that  it  was  so  published  must  be  established  on 
the  trial."  It  will  be  observed  that  the  foregoing  section  does  not 
change  in  the  least  the  necessity  of  explaining  an  ambiguous  term,  but 
only  renders  it  no  longer  necessary  to  set  forth  any  extrinsic  facts  for 
the  purpose  of  showing  the  application  of  the  libelous  matter  to  the 
complainant. 

The  New  York  Code  of  Civil  Procedure,  by  section  164,  dispenses 
with  the  necessity  of  setting  out  in  the  complaint  in  civil  actions  alle- 
gations of  extrinsic  facts  showing  the  application  of  the  defamatory 
matter  to  the  plaintiff  in  almost  the  same  words  as  are  contained  in 
section  289  of  the  Criminal  Code,  and  yet  Justice  Williard  held,  in 
PUce  V.  Van  Warmer  ^^  "that  section  164  of  the  Civil  Code  does  not 
dispense  with  the  necessity  of  an  innuendo  when  it  becomes  essential 
to  show  the  meaning  of  the  words  themselves,''  and  the  learned  judge 
goes  on  to  say  that  "  the  fact  that  the  code  dispenses  with  the  averment 
of  extrinsic  facts  hereinbefore  necessary  to  permit  the  application  of 
the  words  to  the  plaintiff,  justifies  the  inference  that  in  other  respects 
the  rule  formerly  prevailing  remains  unchanged." 

The  same  construction  was  put  upon  section  164  of  the  Civil  Code, 
in  the  case  of  Oaldwdl  v.  Eaymond^^  and  in  my  opinion  the  reasoning  of 
those  cases  applies  with  greater  force  to  the  proper  construction  of 
section  289  of  the  Criminal  Code,  for  it  certainly  will  not  be  for  a  mo- 
ment contended  that  the  averments  in  an  indictment  should  be  less  cer- 
tain and  specific  than  in  a  complaint.  It  follows  from  the  above  reasoning 
that  an  innuendo  is  still  necessaiy  and  essential  in  an  indictment  to  explain 
an  ambiguous  expression  claimed  to  belibelous  and  defamatory,  and  that 
its  absence  in  such  case  renders  the  indictment  fatally  defective. 

Whether  or  not  in  this  State  (where  adultery  is  not  punished  as  a 
crime),  if  the  averment  in  the  indictment  were  that  the  complainant 
committed  an  abomination  with  defendant's  wife,  and  that  had  been 
followed  by  an  innuendo  explaining  that  it  was  meant  thereby  that  the 
complainant  committed  adultery  with  the  defendant's  wife,  it  would 
have  rendered  the  averment  libelous,  I  do  not  claim  to  decide  in  this 
opinion,  for  the  indictment  contains  no  such  explanation  It  would  be 
clearly  libelous  in  these  States  where  adultery  is  punishable  as  a  crime. 

Let  us  now  proceed  to  examine  the  article,  or  so  much  of  the  same 
as  refers  to  the  complainant  Fuller,  and  see  if  it  is  libelous  per  se;  and 

1  Reported  in  6  How.  Pr.,  at  p.  175.  2  2  Abb.  Pr.  196. 
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it  must  not  be  oyerlooked  that  we  are  only  to  examine  so  much  of  said 
article,  as  may  tinder  any  fair  construction  be  considered,  as  matter  of 
law,  to  defame  the  complainant. 

Fuller,  the  complainant,  is  charged  with  committing  an  ''abomina- 
tion "  with  defendant's  wife.  Both  Worcester  and  Webster  define  the 
word  * '  abomination ' '  to  mean  * '  anything  wicked. ' '  Now,  I  need  hardly 
say,  that  there  are  many  things  which  the  complainant  and  defendant's 
wife  may  have  done  together  which,  in  the  estimation  of  a  large  class  of 
the  community  would  be  considered  wicked,  and  therefore  an  ''abomi- 
nation." For  instance,  tliey  may  have  sat  down,  and  with  great  relish 
eaten  a  savory  pork  tenderloin,  which  would  be  considered  by  some  to 
be  "  an  abomination  in  the  sight  of  the  Lord ;  "  but  I  apprehend  that 
no  one  would  consider  such  a  charge  to  be  a  criminal  libel  as  against 
the  complainant.  Many  other  acts  might  be  mentioned  which  would  be 
considered  wicked,  and  therefore  "  abominations  in  the  sight  of  the 
liOrd."  But  one  is  sufilcient  to  illustrate  the  absolute  necessity  of 
explaining  a  word  so  general  in  its  meaning  as  "  wicked,"  or  "  abom-^ 
ination,"  by  means  of  an  innuendo. 

I  can  come  but  to  one  conclusion  —  that  the  article  set  out  in  the 
indictment  is  not  libelous  per  se  as  against  the  complainant,  and  if  that 
part  (which  the  People  claim  is  so  against  him),  has  a  hidden  meaning 
which  makes  it  so,  that  meaning  should  have  been  explained  by  means 
of  an  innuendo,  which  it  does  not  do. 

The  demurrer  is  sustained,  and  judgment  ordered  for  the  defendant 
thereon. 


libel— must  expose  person  to  ridicule  or  hatred. 

People  v.  Jerome. 

[1  Mich.  142.] 

In  the  Supreme  Court  of  Michigan^  1848. 

A  Ziibel  to  be  Indlotable  muBt  tend  to  expoee  the  party  to  public  hatircd,  contempt 
or  ridicule.  Therefore,  it  is  not  lihelons  to  write  of  and  concerning  one  who  Ib  a  drng- 
gist:  "  The  above  dmggist  in  the  city  of  Detroit,  refnBlng  to  contrlbnte  his  mite  with 
his  feUoW'merchants  for  watering  Jefferson  Avenne,  I  have  concluded  to  water  said 
avenne  in  front  of  Pierre  Teller's  store,  for  the  week  ending  June  27»  1846." 

Case  reserved  from  Wayne  District  Court. 
J.  M,  Howard^  for  defendant. 

By  the  Court,  Wing,  J.     An  indictment  was  presented  to  the  Dis- 
trict Court  for  the  County  of  Wayne,  at  the  December  term  of  the  court 


* 
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in  the  year  1846,  against  defendant,  Edwin  Jerome,  for  an  alleged  libel 
on  Pierre  Teller,  to  which  a  general  demurrer  was  filed.  Upon  the  ar- 
gument of  the  demurrer,  the  following  questions  were  made,  viz. :  — 

1.  Is  the  published  matter  set  forth  in  said  indictment  libelous? 

2.  Is  the  same  set  forth  in  said  indictment  with  legal  certainty? 
The  presiding  judge  of  the  District  Court  deeming  these  questions  of 

sufficient  importance  to  have  the  same  submitted  to  this  court  for  its 
opinion  thereon,  did  accordingly  certify  the  same  to  this  court. 

The  charge  made  against  Pierre  Teller  in  the  supposed  libel,  is,  that 
he  '^  the  above  druggist  in  the  city  of  Detroit  refusing  to  contribute  his 
mite  with  his  fellow-merchants  for  watering  Jefferson  Avenue,  I  have 
concluded  to  water  said  avenue  in  front  of  I^erre  Teller's  store  for  the 
week  ending  June  27,  1846.''  This  embraces  all  that  is  said  of  Mr. 
Teller  personally. 

The  general  rule,  that  a  libel  upon  an  individual  is  ^^  a  mahcions  de- 
famation expressed  either  in  printing  or  writing,  and  tending  to  blacken 
the  memory  of  one  that  is  dead,  or  the  reputation  of  one  that  is  alive, 
and  expose  him  to  public  hatred,  contempt,  or  ridicule,"  is  plain  and 
easily  understood ;  but  its  application  in  most  of  the  cases  which  have 
been  presented  to  the  courts,  has  been  found  to  be  difficult.  There  are 
many  cases  in  which  the  rule  does  not  furnish  a  sure  guide ;  and  this 
to  my  apprehension  is  one  of  them. 

Only  the  latter  part  of  the  rule  can  be  supposed  to  have  any  bearing 
upon  this  case.  Does  the  publication  tend  to  expose  Mr.  Pierre  Teller 
to  public  hatred,  contempt  or  ridicule? 

It  is  said  that  where  there  is  no  imputation  upon  the  moral  character, 
no  words  of  ridicule  or  contempt,  and  nothing  which  can  affect  the 
party's  reputation  in  life,  it  is  no  libel.  The  defendant  published  of 
and  concerning  the  Reverend  John  Robinson,  as  follows:  ''  The  Rev- 
erend John  Robinson  and  his  brother  James  Robinson,  inhabitants  of 
this  town,  not  being  persons  that  the  proprietors  and  annual  subscribers 
think  it  proper  to  associate  with,  they  are  excluded  this  room."  The 
libel  was  published  in  the  Casino  Room,  by  pasting  it  on  a  paper.  It 
was  held  that  the  paper  and  the  mode  of  promulgating  it,  did  not  amount 
to  a  libel:  1.  Because  it  did  not,  by  any  necessary  or  probable  implica- 
tion, affect  the  moral  fame  of  the  party.  2.  That  it  was  the  regulation 
of  a  subscription  assembly,  and  the  paper  might  impart  no  more  than 
that  the  party  was  not  a  social  and  agreeable  character  in  the  inter- 
course of  common  life.  3.  That  the  words  charged  him  with  nothing 
definite,  threw  no  blame  on  his  reputation,  and  implied  no  unfitness  for 
general  society.  The  same  reasons  will  apply  to  this  case.  The  state- 
ment does  not  assert  or  imply  that  Teller  was  under  a  legal,  moral,  or 
even  honorary  obligation  to  contribute  his  mite  with  his  feilow-mer- 
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-chants  to  water  Jefferson  Avenae.  All  that  can  be  inferred  from  the 
statement  is^  that  the  merchants  on  the  avenue  had  united,  or  had  pro- 
posed to  unite,  in  watering  the  avenue,  and  that  Teller  had  refused  to 
anite  with  them.  The  proposition,  for  aught  that  appears,  was  a  new 
one  —  there  was  no  obligation  resting  upon  Teller  to  join  in  the  fur- 
therance of  this  project.  It  was  addressed  to  his  discretion,  it  was  not 
a  work  of  necessity ;  and  if  a  matter  of  taste  or  general  conyenience, 
all  the  inhabitants  of  the  city  were  alike  interested  in  it.  The  position 
of  Teller  did  not  make  it  any  more  incumbent  on  him  to  assist  in  this 
measure  than  it  was  upon  any  other  citizen  who  might  desire  to  walk 
or  ride  on  the  avenue,  free  from  the  annoyance  of  dust.  If,  then,  there 
was  any  motive  which  could  prompt  to  such  liberality  on  the  part  of 
merchants,  and  which  was  peculiar  to  them,  it  was  their  personal  inter- 
est, in  being  able  to  expose  their  goods  upon  the  sidewalk  without  be- 
ing soiled  by  dust ;  they,  in  an  especial  manner  reaped  the  advantages 
to  be  derived  from  watering  the  streets.  Those  of  them  who  preserved 
iiieir  goods  unsoiled  would  present  greater  attractions  to  purchasers 
than  those  who  allowed  them  to  be  covered  with  dust.  How  was  Mr. 
Teller  to  participate  in  this  peculiar  benefit,  since  drugs  and  soda  water 
are  not  usually  exposed  t6  the  open  air?  He  would  derive  no  greater 
benefit  from  the  wetting  of  the  street,  than  any  other  citizen  doing  busi- 
ness or  residing  upon  the  street.  The  merchants,  guided  by  their 
views  of  their  peculiar  interest,  did  what  they  thought  would  promote 
it.  If  the  dust  was  kept  down,  their  goods  would  be  preserved  in  good 
order ;  whereas,  if  the  dust  was  permitted  to  rise  and  float  in  the  atmos- 
phere, and  be  drawn  into  the  throats  of  the  good  people  passing  to  and 
fro  upon  the  street,  it  would  be  likely  greatly  to  promote  the  sale  of  Mr. 
Teller's  soda  water.  He  refused  to  contribute  his  mite ;  and  if  this  was 
not  commendable,  at  the  least,  it  is  obvious  it  was  his  right  to  do  so ; 
and  I  can  not  see  how  the  charge  has  any  tendency  to  expose  him  to 
public  hatred,  contempt  or  ridicule;  and  surely  it  does  not  fall  within 
any  other  branch  of  the  rule  I  have  stated. 

The  defendant  having  stated  what  Mr.  Teller  refused  to  do,  proceeds 
to  state  what  he  has  been  advised  to  do,  and  what  he  will  do,  and  that 
he  will  receive  his  pay  according  to  the  proposition  of  sundry  persons. 
He  does  not  again  allude  to  Mr.  Teller ;  his  expectations  are  from  the 
public.  All  that  is  said  in  the  publication,  besides  the  statement  in  re- 
lation to  Mr.  Teller's  refusal  to  contribute  his  mite,  etc.,  relates  to  the 
defendant  himself,  it  does  not  bear  upon  Mr.  Teller. 

In  this  country,  and  particularly  in  this  Western  country,  great  lati- 
tude has  been  allowed  to  individuals  in  speaking  and  writing  *^  of  and 
concerning"  private  and  public  characters;  and  though  it  is  not  pre- 
tended that  by  this  habit  a  new  rule  has  been  established,  or  the  effect 
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of  the  old  rule  has  been  destroyed,  jet  it  may  be  doubted  if  it  has  not 
been  mach  weakened.  There  are  may  scurrilous  epithets,  which  scholars 
and  gentlemen  seldom,  if  ever,  use,  but  which  it  is  the  province  and 
habit  of  the  vulgar  to  apply,  as  well  to  the  good  as  to  the  bad,  —  not 
doubting  that  in  this  land,  where  the  largest  liberty  of  speech  is  guaran- 
teed to  all  by  the  Constitution,  where  our  laws  and  conventional  rules  of 
society  are  moulded  and  changed  by  the  influence  of  public  opinion, 
spoken  or  written,  that  ridicule  is  as  innocent,  if  not  as  powerful,  a 
mode  of  conveying  to  the  mind  public  sentiment  or  opinion,  as  any 
other.  It  is  not  to  be  doubted  that  it  is  allowable,  by  speaking,  writ- 
ing or  printing,  to  ridicule  to  some  extent  the  acts  and  opinions  of  pub- 
lic men,  and  also  private  individuals,  when  their  acts  are  connected 
with  public  measures.  The  great  difficulty  consists  in  defining  the 
boundary  between  what  may  and  what  may  not,  be  said  or  written,  with- 
out subjecting  the  person  so  speaking  or  writing  to  a  public  prosecution. 

In  this  case,  there  is  no  moral  delinquency  charged  upon  Teller; 
nor  can  I  see  that  what  is  said  of  him  implies  any  unfitness  for  general 
society,  or  that  it  tends  to  expose  him  to  public  hatred,  contempt,  or 
ridicule,  particularly  in  the  first  part  of  the  publication.  And  if  there 
is  any  part  of  it  tending  to  expose  any  one  to'  public  hatred,  contempt, 
or  ridicule,  the  defendant,  and  those  persons  who  proposed  to  pay  him 
by  penny  contributions,  and  those  who  so  contributed,  had  it  all  to 
themselves. 

The  matter  is  not  set  forth  with  legal  certainly  in  the  indictment 
There  is  no  preparatory  averment  that  Pierre  Teller  is  a  merchant,  a 
druggist,  a  keeper  of  a  soda  fount,  or  is  engaged  in  any  particular  busi- 
ness of,  and  concerning  which  the  statements  were  made. 

We  are,  therefore,  of  the  opinion,  that  the  matter  set  forth  in  the 
indictment  is  not  libelous,  and  if  it  is,  it  is  not  set  forth  with  legal  cer- 
tainty in  the  indictment ;  but  looking  upon  the  statement  as  not  libel- 
ous, we  do   not  think  it  necessary  to  examine  the  structure  of  the 

indictment  with  much  particularity. 

Certified  accordingly. 


CONSPIBACT— FRAUDULENT    INTENT    MUST   BE    SHOWN— KNOWL- 
EDGE ALONE  NOT  SUFFICIENT. 

Evans  v.  People. 

[90  lU.  884.] 

In  the  Supreme  Court  of  lUinoiSj  1878. 

1.  To  Oonatitate  a  Oomaplraoy,  a  mere  pasBive  cognisance  of  the  illegal  acttoni  of 
others  is  insuillcient.   Actiye  partioipatton  of  the  defendant  is  neoeasary. 
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^  ftiutr  la  Jodflrmtot.*  Where  ▲•  proonred  B.  to  oonTey  a  lot  to  C»,  and  C.  to  glre  A. 
his  tbree  promitory  notes  for  |2,778,  each  of  the  same  date  and  rate  of  interest,  and  matur- 
ing on  the  same  day,  eecored  by  three  separate  deeds  of  trust  on  the  lot,  one  for  each 
note,  and  oaused  the  deed  to  O.  and  one  deed  of  trust  to  be  recorded,  so  that  the  record 
would  show  only  one  inonmbranee  for  |i,778,  and  by  means  of  false  pretenses  sold  two 
of  the  notes  as  first  liens  on  the  property,  and  then  disposed  of  the  other  to  D.  as  col- 
lateral security  for  the  loan  of  |S,600  by  means  of  similar  false  pretenses,  the  proof  fail- 
ing to  show  bad  design  or  intent  on  the  part  of  B.  or  0.  in  making  the  conveyances  or 
notes  and  deeds  of  trust,  or  knowledge  of  the  use  A.  intended  to  make  of  them,  or  that 
they  had  any  connection  whaterer  with  his  fraudulent  acts  subsequently  done,  it  was 
Mel,  that  a  couTiction  of  A.  for  a  conspiracy  with  B.  and  O.  to  defraud  D.  by  means  of 
false  pretenses,  could  not  be  sustained. 

Writ  of  Ebbor  to  the  Criminal  Court  of  Cook  County ;  the  Hon. 
JoHK  A.  Jameson,  Judge,  presiding. 

Messrs.  Van  Arman  A  Oordan,  for  the  plaintiff  in  error. 

Mr.  Justice  Scholfield,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  convicted  and  sentenced  to  imprisonment  in 
the  penitentiary  for  the  term  of  three  years,  for  conspiracy. 

It  is  provided  by  section  46  of  the  Criminal  Code:  ''  If  any  two 
or  more  persons  conspire  and  agree  together,  with  the  fraudulent  or 
malicious  intent  wrongfully  and  wickedly  to  injure  the  person,  charac- 
ter, business  or  property  of  another,  or  to  obtain  money  or  other  prop- 
erty by  false  pretenses,  or  to  do  any  illegal  act  injurious  to  the  public 
trade,  health,  morals,  police  or  administration  of  public  justice,  or  to 
prevent  competition  in  the  letting  of  any  contract  by  the  State  or  the 
authorities  of  any  county,  city,  town  or  village,  or  to  induce  any  per- 
son not  to  enter  into  such  competition,  or  to  commit  any  felony,  they 
shall  be  deemed  guilty  of  a  conspiracy ;  and  every  such  offender,  and 
every  person  convicted  of  conspiracy  at  common  law,  shall  be  im- 
prisoned in  the  penitentiary  not  exceeding  three  years,  or  fined  not  ex- 
oeeding  $1,000."  i 

The  indictment  under  which  plaintiff  in  error  was  convicted,  contains 
but  one  count.  It  charges,  that  ^^  Charles  A.  Gale,  Augustus  L.  Evans, 
and  Albert  W.  Webster  unlawfully,  falsely  and  feloniously  did  then  and 
there  conspire  and  agree  together,  with  the  fraudulent  and  malicious 
intent  wrongfully  and  wickedly  to  obtain  of  and  from  one  Augustus  N. 
Eddy  $2,500,  in  lawful  current  money  of  the  United  States  of  America, 
of  divers  issues  and  denominations  to  the  jurors  aforesaid  unknown,  of 
the  value  of  $2,500,  of  the  money  and  personal  property  of  the  said 
Augustus  N.  Eddy,  by  means  and  by  use  of  false  pretenses  contrary  to 
the  statutes,"  etc. 

The  facts  in  proof  were,  in  substance,  these :  Plaintiff  in  error,  who 
seems  to  have  been  engaged,  to  some  extent,  as  a  land  broker,  under- 
took to  sell  a  certain  lot  in  Chicago  for  Webster.     Plaintiff  in  error 

1  Rev.  Stat.  1874,  p.  358. 
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went  to  Gale,  whom  he  had  previously  known,  and  made  an  agreement 
with  him,  whereby  Gale  was  to  accept  a  deed  of  the  lot,  and  execute 
his  three  promissory  notes,  for  $2,778  each,  payable  to  the  order  of 
plaintiff  in  error  in  one  year  from  date,  with  interest  at  eight  per  cent 
per  annum,  and  secure  each  note  by  a  separate  deed  of  trust  on  the  lot 
to  George  Scoville,  trustee.  Accordingly,  Webster  deeded  the  lot  to 
Gale,  and  Gale  made  his  promissory  notes  to  plaintiff  in  error,  for 
$2,778  each,  bearing  eight  per  cent  interest  from  date,  and  secured 
each  note  by  a  separate  deed  of  trust  on  the  lot  to  George  Scoville, 
trustee,  all  beariug  date  October  28,  1874.  Plaintiff  in  error  then  took 
Webster's  deed,  promising  Gale  to  place  it  upon  record,  which  be  did, 
and  on  the  80th  of  October,  1874,  plaintiff  in  error  put  one  of  the  deeds 
of  trust  upon  record.  In  the  first  part  of  the  same  month  plaintiff  in 
error  sold  one  of  the  notes  and  deeds  of  trust  to  Mayer,  cashier  of  the 
'^  Prairie  State  Loan  and  Trust  Company."  Plaintiff  in  error,  in  his 
negotiation  with  Mayer,  falsely  represented  Gale  to  be  a  resident  of 
Cincinnati.  Subsequently,  Mayer  becoming  dissatisfied  with  the  pur- 
chase in  consequence  of  his  inability  to  find  Gale,  requested  plaintiff  in 
error  to  find  another  purchaser  for  the  note.  This  plaintiff  undertook 
to  do,  and  shortly  afterwards,  accomplished  it,  through  the  agency  of 
D.  N.  Bash,  by  procuring  Horace  F.  Waite  to  purchase  the  note  and 
deed  of  trust.  This  was  in  November  next  after  the  execution  of  the 
notes  and  deeds  of  trust. 

While  the  negotiations  in  regard  to  this  note  and  deed  of  trust  were 
pending,  plaintiff  in  error  went  to  the  '^  Union  Trust  Bank,"  and  entered 
into  negotiations  with  its  president,  to  sell  another  of  the  notes  and 
deeds  of  trust  to  him.     This  latter  negotiation  was  commenced  about 
the  middle  of  October,  and  resulted  in  the  sale  of  one  of  the  notes  and 
deeds  of  trust  to  the  bank.     In  all  of  these  negotiations,  plaintiff  in 
error  presented  an  abstract  of  title,  showing  the  title  of  the  lot  in  Gale, 
and  the  record  of  one  trust  deed  corresponding  exactly  with  that  sold 
to  each  of  the  parties,  and  during  the  negotiations,  plaintiff  in  error 
stated  to  the  respective  parties,  that  the  particular  note  and  trust  deed 
he  was  negotiating  was  the  first  incumbrance.     The  result  was,  that 
each  party  purchased  supposing  his  to  be  the  only  incumbrance  on  the 
lot.     It  is  also  shown,  that  during  these  negotiations  plaintiff  in  error 
represented  that  Gale  was  a  resident  of  Cincinnati,  who  was  coming  to- 
Chicago  to  reside,  and  that  he  had  bought  the  lot  for  a  residence* 
After  having  thus  disposed  of  the  two  notes  and  deeds  of  trust,  anc} 
sometime  in  the  month  of  February  following,  plaintiff  in  error  went  to 
Augustus  N.  Eddy,  of  the  firm  of  Eddy,  Harvey  &  Carter,  merchants, 
and  proposed  to  sell  to  him  the  remaining  note  and  deed  of  trust.     Eddy 
refused  to  make  the  purchase,  but  offered,  if  plaintiff  in  error  would 
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make  his  own  note  for  $2,500,  on  six  months'  time,  and  also  indorse  and 
deliver  the  note  and  deed  of  trust  for  collateral  security  for  the  pay- 
ment of  his  note,  he  would  lend  him  $2,500  for  six  months.  Plaintiff 
in  error  accepted  the  offer,  made  his  own  note  to  Eddy  for  $2,500, 
payable  in  six  months,  and  delivered  it,  with  the  remaining  note  and 
deed  of  trust,  indorsed  by  him,  as  collateral  security  for  the  loan. 
When  the  note  of  plaintiff  in  error  became  due',  he  went  to  Eddy  and 
paid  it,  and  took  it  up.  To  make  the  payment,  he  negotiated  a  loan  of 
one  Cole,  and  to  secure  that  loan,  Eddy,  upon  request  of  plaintiff  in 
error,  transferred  the  Gale  note  and  deed  of  trust  to  Cole.  Having 
neglected  to  limit  his  liability  as  indorser,  when  the  note  of  plaintiif  in 
error  to  Cole  fell  due  plaintiff  in  error  neglecting  to  pay  it,  Eddy  became 
liable  on  his  indorsement  of  the  Gale  note. 

Eddy's  evidence  in  regard  to  the  transaction  is :  *'  Mr.  Evans  wanted 
to  sell  me  the  note,  and  I  told  him  I  wouldn't  buy  it,  but  if  he  would 
indorse  it,  I  would  take  his  own  note  as  security.  I  sent  the  abstract, 
trust  deed  and  note  to  my  attorney,  who  passed  on  them,  and  the  next 
day  Mr.  Evans  came  in  and  gave  me  his  note  for  $2,500.  In  six 
months  his  note  became  due,  and  he  came  in  and  took  up  his  own  note 
on  my  indorsing  this  note  to  him,  he  taking  this  note  to  the  bank  and 
getting  some  one  else  to  pay  him  some  money  on  this  original  note. 
This  note  fell  due,  then,  on  the  28th  of  October,  1875,  at  which  time  I 
received  notice  from  the  parties  who  purchased  the  note  from  him  that 
the  note  had  not  been  paid,  and  asking  me  to  take  it  up,  which  I  did. 
This  note,  secured  by  the  trust  deed,  I  received  as  security.  Evans 
told  me  that  Mr.  Gale  lived  in  Cincinnati,  and  two  or  three  days  before 
it  came  due  Evans  came  in  and  said  Mr.  Gale  would  be  here  from  Cin- 
cinnati in  two  or  three  days.  After  that  I  saw  no  more  of  Mr.  Evans 
until  in  court  yesterday.  I  heard  no  more  of  the  matter  until  I  brought 
the  case  before  the  grand  jury.  About  the  time  this  note  fell  due,  I 
went  with  Mr.  Waite  and  Mr.  George  Scoville  to  Mr.  Rawson's  bank, 
and  was  shown  another  note  and  trust  deed,  bearing  all  the  marks  of 
this  one.  *  *  *  At  the  time  Evans  presented  this  note  and  trust 
deed  to  me  with  the  abstract,  nothing  was  said  about  there  being  any 
other  trust  deeds  or  notes  in  connection  with  this  land.  The  abstract 
showed  a  trust  deed  of  that  amount  and  date.  Never  saw  Webster 
until  he  appeared  for  trial,  nor  Gale  until  I  saw  him  in  jail,  with  Mr. 
Charles  Beed,  yourself,  and  Mr.  Bawson.  ♦  ♦  ♦  i  don't  think  Mr. 
Evans  asked  me  to  indorse  the  note.  He  knew  my  indorsement  was  on 
it  when  he  took  it  up.  I  think  he  saw  me  put  my  indorsement  on  the 
note.     I  put  it  on  unasked." 

The  abstract  was  brought  down  to  the  80th  of  October,  1874,  and 
showed,  only,  the  record  of  one  of  the  deeds  of  trust,  and  since*  they 
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were  all  alike,  and  the  certificate  of  the  recorder  on  them  showed  the 
same  docket  number,  and  that  they  were  all  recorded  October  dOth, 
1874,  neither  of  the  purchasers  had  any  notice  of  the  existence  of  the 
other  deeds  of  trust ;  that  two  of  the  certificates  of  the  recorder  had 
been  changed  is  evident  from  the  evidence,  and  it  is  most  probable  that 
this  was  done  by  plaintiif  in  error.  Before  this  trial.  Gale  entered  a 
plea  of  guilty,  which  he  subsequently  asked  leave  to  withdraw,  but 
this  was  denied  by  the  court.  Webster  was  found  not  guilty  by  the 
jury. 

It  is  with  some  regret  that  we  feel  compelled  to  reverse  the  judgment 
against  plaintiff  in  error.  His  knavery  in  the  several  transactions  is 
clearly  proved,  and  morally  he  deserves  all  the  punishment  which  the 
judgment  imposes  upon  him.  But  we  are  only  to  determine  whether 
his  conviction  can  be  sustained  under  the  well  established  rules  of  the 
law  applicable  to  the  offense  for  which  he  was  indicted  and  of  which  he 
was  convicted.  If  not  properly  convicted  of  that  offense,  it  is  utterly 
immaterial  how  guilty  he  may  be  of  other  offenses. 

The  offense  charged,  as  has  been  shown,  is,  that  the  plaintiff  in 
error,  Webster  and  Gale,  unlawfully,  etc.,  did  then  and  there  conspire 
and  agree  together,  etc.,  to  obtain  of  and  from  one  Agustus  N.  Eddy, 
<2,500,  etc. 

The  object  of  the  conspiracy  must  be  proved  as  laid  in  the  indict- 
ment.^ 

^^An  averment  on  an  indictment  for  conspiracy,  that  the  defendants 
conspired  to  defraud  A.,  is  not  supported  by  proof  that  they  conspired 
to  defraud  the  public  generally,  or  any  individual  whom  they  might 
meet,  and  be  able  to  defraud."  ^ 

Where  an  indictment  against  A.,  B.,  C,  and  D.,  charged  that  they 
conspired  together  to  obtain  **  viz. :  to  the  use  of  them,  the  said  A.,  B., 
and  C,  and  certain  other  persons  to  the  jury  unknown/'  a  sum  of 
money  for  procuring  an  appointment  under  government,  it  appeared 
thatD.,  although  the  money  was  lodged  in  his  hands  to  be  paid  to  A. 
and  B.,  when  the  appointment  was  procured,  did  not  know  that  C.  was 
to  have  any  part  of  it,  or  was  at  all  implicated  in  the  transaction, 
Lord  EUenborugh  said :  ^  ^  The  question  is  whether  the  conspiracy  as 
actually  laid  be  proved  by  the  evidence.  I  think  it  i&  not  as  to 
D.  He  is  charged  with  conspiring  to  procure  the  appointment 
.  through  the  medium  of  C,  of  whose  existence,  for  aught  that  it 
appears  he  was  ignorant.  Where  a  conspiracy  is  charged,  it  must  be 
charged  truly.  "^ 

Boao.  Or.  Br.  480.  *  PoUouui's  Case,  S  Oatnp.  83S.    See,  a1m» 

s  a  Whari.  Or.  L.  (7th  e<l.)>  8»  aee.  2857;     S  Bubs,  on  Or.  (7  Am.  ed.)  70S. 
Oommonwealth  v.  Healy,  7  Mete.  606. 
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'^  To  authorize  a  conviction  for  conspiracy  there  mast  be  proved  to 
have  more  than  one  person  guilty.^  And  it  needs  something  more  than 
proof  of  a  mere  passive  cognizance  of  fraudulent  or  illegal  action  of 
others  to  sustain  conspiracy.  There  must  be  something  showing  active 
participation  of  some  kind  by  the  parties  charged."  ^  This,  the  author 
last  referred  to,  illustrates  by  reference  to  the  case  of  Regina  v. 
Barry ^^  where  certain  whai'fingers  and  their  servants  were  indicted  for 
a  conspiracy,  to  defraud  by  false  statements  as  to  goods  deposited,  with 
them  and  insured  by  the  owners  against  fire.  It  was  held,  that  evidence 
that  false  statements  were  knowingly  sent  in  by  the  servants,  which  would 
be  for  the  benefit  of  the  masters,  and  that  afterwards  the  servants  took 
fraudulent  means  to  conceal  the  falsehood  of  the  statements,  with  evi- 
dence that  the  employers  had  the  means  of  knowing  the  falsehood,  and 
knew  of  the  devices  used  to  conceal  it,  was  no  evidence  to  sustain  the 
charge  of  a  fraudulent  conspiracy  between  the  employers  and  servants." 

That  Webster  was  properly  acquitted  there  can  not  be  the  slightest 
question*  There  was  no  evidence  to  impeach  the  bona  fides  of  his  con- 
duct in  conveying  the  lot,  and  evidence  that  he  had  any  knowledge  of 
any  improper  purpose  of  plaintiff  in  error  in  having  him  to  convey  to 
Grale,  who  was  an  entire  stranger  to  him,  or  that  he  directly  or  indi- 
rectly advised  with  plaintiff  in  error  in  regard  to  or  was  privy  to  what 
he  did  in  having  the  notes  and  deeds  of  trust  made,  or  to  what  he  did 
in  subsequently  imposing  them  upon  others. 

There  is  not  a  particle  of  evidence,  that  when  Gale  made  the  notes 
and  deeds  of  trust,  he  knew  why  plaintiff  in  error  had  them  made,  or 
what  disposition  he  intended  to  make  of  them.  There  is  no  proof 
that  any  agreement  or  understanding  ever  existed  between  Gale  and 
plaintiff  in  error  that  any  particular  person  should  be  defrauded  or 
injured  by  the  use  of  the  notes  and  deeds  of  trust,  or  that  they  should 
be  traded  or  sold  to  any  particular  person,  and  no  proof  that  he  in  any 
way  advised  or  was  even  cognizant  of  the  disposition  plaintiff  in  error 
made  of  them.  He  did  not  know  Eddy,  nor  of  the  transfer  of  the  note 
and  deed  of  trust  to  him. 

All  that  can  be  said  of  his  conduct  is,  that  he  permitted  himself  to 
be  used  in  a  transaction  in  which  a  better,  or  perhaps,  a  wiser  man 
would  not  have  permitted  himself  to  have  been  used.  Three  notes  of 
equal  amounts,  maturing  at  the  same  time,  and  three  separate  deeds  of 
trust  to  the  same  trustee  on  the  same  property,  one  deed  securing 
each  note,  might,  possibly,  be  honestly  executed ;  but  the  reasonable 
inference  from  the  circumstances  is  the  other  way.     Gale  had  reason 

1  S  Whart  Or.  L.  (7th  ed.),  sees.  28,  89;  s  s  Whart.  Or.  L.  (7th  ed.)>  sec.  28,  M. 

Bass,  on  Cr.  (7th  Am.  ed.)  674.  >  4  F.  ft  F.  889. 
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to  believe,  from  the  character  of  the  transaction,  that  roguery  of  some 
kind  was  intended  —  but,  not  necessarily  what 

From  the  entire  evidence,  it  would  seem  that  plaintiff  in  error  kept 
his  own  cousels,  knowing,  doubtless,  that  he  could  make  the  use  he  did 
of  Gale  without  being  closely  questioned,  and  that  Gale  was  contented 
to  let  him  do  so  and  receive  whatever  plaintiff  in  error  might  choose  to 
give  him. 

It  was  incumbent  on  the  People  to  prove  the  conspiracy  as  alleged, 
by  clear  and  satisfactory  evidence.  To  say  that  it  is  proved  by  such 
evidence  that  either  Gale  or  Webster  conspired  to  defraud,  as  charged, 
Augustus  N.  Eddy,  is  to  entirely  disregard  what  is  preserved  in  the 
record  as  the  evidence. 

The  device  gotten  up  seems  to  have  been  an  invention  of  the  plaintiff 
in  error  alone,  and  his  subsequent  use  of  it  does  not  appear  to  have 
been  in  pursuance  of  any  previous  understanding  with  others,  or  in  any 
degree  to  have  been  pursuant  to  advice  or  direction  from  others. 

Since  the  evidence  fails  to  show  that  either  Gale  or  Webster  were 
conspirators,  as  charged,  and  no  one  else  is  charged  and  proven  to 
have  been  a  co- conspirator,  it  follows  that,  whatever  else  plaintiff  in 
error  may  be  guilty  of,  he  can  not  be  guilty  of  the  offense  of  which  he 
is  indicted  and  convicted. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  revened. 


CONSPIRACY— MEANS  MUST  DEFRAUD— INDICTMENT. 

March  v.  People. 

[7  Barb.  891.] 
In  the  Supreme  Court  of  New  Tork^  1849, 

1.  An  Indlotment  for  a  Conspiracy  to  cheat  and  defraud  must  set  forth  the  particular 

means  intended  to  be  used  by  the  conspirators,  to  compass  the  alleged  fraud. 

2.  To  Oonstitute  the  Offense  of  Conspiracy  there  mast  be  a  conspiracy  to  cheat  and 

defraad  some  person  of  his  property.  Although  there  may  have  been  an  intention  to  de- 
fraud, yet  if  the  means  used  could  not  possibly  have  that  effect,  the  offense  is  not  com- 
plete. 

8.  On  an  Indictment  Affainst  Two  for  a  conspiracy  to  cheat,  the  judgment  should  be 
against  each  defendant,  severally,  and  not  against  them  Jointly. 

Error  to  the  General  Sessions  of  Herkiiner  Connty.  The  defend- 
ants were  indicted  for  a  conspiracy.  The  indictment  alleged  that  on 
the  13th  day  of  February,  1848,  at  Little  Falls,  in  said  county,  N.  S. 
Benton  and  William  Barrett  had  a  demand  against  the  defendant  March 
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amounting  to  $77 ;  and  that  the  defendants,  unlawftilly,  wickedly  and 
maliciously  contriving,  debasing  and  intending  to  cheat,  deceive  and 
defraud  them  out  of  the  said  demand,  did  between  themselves  conspire, 
combine,  confederate  and  agree  together  falsely  and  fraudulently  to 
cheat,  deceive  and  defraud  the  said  Benton  and  Barrett  out  of  the  said 
demand ;  that  the  defendants,  in  pursuance  of,  and  according  to  the 
said  conspiracy,  combination  and  confederacy  did,  by  certain  false, 
fraudulent,  injurious,  and  artful  acts  and  devices  procure  and  induce 
the  said  Barrett  to  take  into  his  possession  as  payment  of  said  demand 
from  the  said  Peter  March,  in  the  presence  of  the  said  Guivits,  under 
the  false  and  fraudulent  pretense  that  they  were  bank-notes  of  the 
value  of  $77,  certain  worthless  paper  and  fraudulent  pictures,  and 
falsely  and  fraudulently  insisted  and  declared  that  by  such  false  and 
fraudulent  acts  and  devices  the  said  demand  was  paid  and  satisfied ; 
and  then  and  there  further  falsely  and  fraudulently  averred  and  insisted 
that  the  said  Peter  March  had,  by  the  acts  aforesaid  paid  and  discharged 
the  said  demand  in  bank  notes  of  the  value  of  $77 ;  contrary  to  the 
statute,  etc.  The  indictment  contained  a  second  count,  similar  to  the 
first.  The  defendants  pleaded  not  guilty.  On  the  trial  it  was  proved 
that  Benton  and  Barrett  had  a  judgment  against  March,  upon  which  an 
execution  had  been  issued,  and  his  land  had  been  advertised  for  sale  by 
the  sheriff.  That  March  called  on  Barrett  and  pretended  that  he  wanted 
to  pay  the  judgment,  the  amount  due  upon  which  was  ascertained  to  be 
about  $77 ;  that  after  calling  at  Barrett's  office  several  times,  in  the 
course  of  the  day,  and  conducting  himself  very  suspiciously,  he  followed 
Barrett  to  his  lodgings,  about  dusk,  accompanied  by  Guivits,  and  said 
they  had  come  to  pay  the  debt,  and  asked  Barrett  if  he  recolleated  the 
amount.  That  March  then  asked  Guivits  for  the  money,  and  the  latter 
took  out  a  roll  of  something  which  resembled  bank-notes,  and  turned 
them  over,  as  if  counting  the  amount.  He  then  rolled  them  up  and, 
after  laying  a  piece  of  silver  money  upon  the  roll,  handed  it  to  March. 
The  latter  laid  the  roll  on  Barrett's  knee,  saying,  "There  is  your  money, 
I  have  paid  you.  Now  don't  ask  for  it  any  more."  Barrett  took  up 
the  roll,  supposing  it  to  be  bank-notes,  but  on  examination  he  found  it 
to  consist  of  fifteen  or  twenty  engraved  tradesman's  advertisements, 
etc.,  worth  nothing  whatever.  On  seeing  the  figures  100  upon  some 
of  the  papers  Barrett  observed,  ^*  there  is  some  mistake  or  fraud  about 
this,"  and  endeavored  to  make  March  take  back  the  roll ;  and  told  him 
that  he  should  not  receive  it  in  payment.  March  refused  to  take  it 
back,  saying:  ''I  paid  you  good  money,  and  now  you  want  to  palm 
that  off  on  me."  Guivits  remarked :  *'  Do  you  suppose  I  let  him  have 
that  shoemaker' s  bill  ?  I  paid  him  good  money  "  "  Yes , ' '  said  March, 
''  it  was  good  money  you  let  me  haye  and  I  paid  it  over  to  him ;  and  he 
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now  wants  to  palm  this  on  to  me."  At  the  time  of  this  conyersation 
neither  of  the  defendants  had  seen  either  of  the  papers  contained  in  the 
roll  after  the  roll  was  handed  to  Barrett.  At  the  time  the  roll  was 
handed  to  Barrett  by  March,  the  latter  did  not  ask  for  or  obtain  a  re- 
ceipt or  discharge  of  the  judgment.  The  jary  found  the  defendants 
guilty  of  a  conspiracy  to  cheat  and  defraud  Benton  and  Barrett,  and 
the  court  sentenced  them  to  pay  a  fine  of  $100.  To  reverse  this  judg- 
ment the  defendants  brought  a  writ  of  error. 

Z>.  Lake^  for  the  plaintiff  in  error. 

O.  B,  Juddj  District- Attorney,  for  the  People. 

By  the  Courtj  Pbatt,  J.  It  is  perfectly  obvious  from  the  terms  of 
the  statute  defining  the  crime  of  conspiracy,  that  the  indictment  should 
set  out  the  particular  means  intended  to  be  used  by  the  conspirators  to 
compass  the  alleged  fraud.  The  indictment  is  based  upon  the  fourth 
and  fifth  subdivisions  of  the  eighth  section,  which  reads  as  follows :  '*  If 
two  or  more  persons  shall  conspire  either  to  cheat  and  defraud  any  person 
of  any  property,  by  any  means  which  are  in  themselves  criminal ;  or  by 
any  means  which,  if  executed,  would  amount  to  a  cheat,  or  to  obtaining 
money  or  property  by  false  pretenses,  they  shall  be  deemed  guilty  of  a 
misdemeanor."^  It  is  clear  that  under  this  statute  the  particular 
means  intended  to  be  used  should  be  alleged,  in  order  that  the  court 
may  see  whether  they  are  in  themselves  criminal,  or  amount  to  a  cheat, 
or  obtaining  goods  by  false  pretenses.  Every  indictment  must  contain 
a  certain  description  of  the  crime  of  which  the  defendant  is  accused,  and 
a  statement  of  the  facts  by  which  it  is  constituted.'  It  has  frequently 
been  held  that  an  indictment  for  obtaining  money  by  false  pre- 
tenses ^^hould  set  out  the  particular  pretenses  which  constituted  the 
offense.  3 

So  an  indictment  for  a  cheat  must  set  forth  the  means  by  which  the 
cheat  was  effected.^  It  would,  therefore  seem  to  follow  that  when  the 
charge  is  a  conspiracy  to  commit  those  crimes  the  indictment  should  be 
equally  as  explicit.  And  such  was  the  decision  of  the  Court  for  the  Cor- 
rection of  Errors  in  Lambert  v.  People,^  In  that  case  the  decision 
was  made^by  a  bare  majority,  but  the  dissenting  opinions  were  based 
upon  the  assumption  that  a  conspiracy  to  defraud  any  one  of  his  prop- 
erty by  any  means,  constituted  a  crime.  But  the  revised  statutes  have 
put  that  question  at  rest,  by  defining  the  crime,  in  accordance  with  the 
decision  of  the  majority  of  the  court  in  that  case :  and  thus  restricting 

1  2  ReT.  stats.  091.  «  2  T.  R.  586 ;  East's  Or.  L.  8S7 ;  8  Chit.  C. 

s  1  Chit.  Or.  L.  169;  9  Cow.  686;  3  Denio,      R.  L.  999;  2  Strange,  1127;  9  Cow.  59S. 
686 ;  18  Wend.  817.  »  9  Cow.  678. 

*  2  I.  R.  686;  East's  Cr.  L.  837;  18  Wend. 
317;  9  Jci.  191;  11  Id.  667. 
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the  offense  to  much  narrower  limits  than  the  dissenting  members  of  the 
court  assumed  the  law  to  restrict  it.^  Under  the  statute,  therefore,  it 
is  olear  that  the  indictment  should  set  out  the  means  intended  to  be  used 
by  the  conspirators. 

Tested  by  this  rule,  the  indictment  in  this  case  is  clearly  defective : 
1st.  The  means  set  out  in  the  indictment  do  not  show  that  the  accused 
intended  to  employ  any  means  which  were  in  themselves  criminal,  or 
which  would  amount  to  a  cheat,  or  obtaining  goods  by  false  pre- 
tenses. It  seems  that  the  defendants  induced  Barrett  to  take,  or  rather 
left  with  him,  some  worthless  pictures  pretending  they  were  bank-notes. 
But  it  does  not  appear  that  anybody  was  deceived.  The  mere  fact  of 
leaving  those  pictures  with  Barrett,  and  calling  thosf  bank-bills,  in  it- 
self, would  be  a  very  harmless  amusement.  It  would  constitute  neither 
a  crime  nor  a  cheat.  2d.  Although  the  indictment  alleges  a  purpose 
on  the  part  of  the  defendants  to  cheat  and  defraud  Benton  and  Barrett 
out  of  their  demand,  yet  we  are  unable  to  see  from  any  of  the  allega- 
tions contained  in  it,  how  that  was  to  be  accomplished.  To  constitute 
the  offense  there  must  be  a  conspiracy  to  cheat  and  defraud  some  per- 
son of  his  property.  Although  there  may  have  been  an  intention  to 
defraud,  yet  if  the  means  used  could  not  possibly  have  that  effect,  the 
offense  is  not  complete.  The  demand  of  Benton  and  Barrett  was  not 
affected  by  the  defendants  leaving  with  them  the  pictures,  although  the 
defendants  insisted  such  demand  was  thereby  satisfied.  No  receipt  was 
given,  nor  anything  which  might  be  used  as  evidence  to  show  a  satisf  ac-^ 
tion  of  the  demand. 

From  the  evidence  set  out  in  the  bill  of  exceptions,  we  may  infer  that 
the  defendants  intended  to  defraud  Benton  and  Barrett,  not  by  insisting 
that  the  debt  was  paid  merely,  but  by  cbmmitting  a  far  more  serious 
offense,  the  crime  of  perjury.  It  is  quite  manifest  that  the  defendants 
meant  to  go  through  the  forms  of  a  pretended  payment,  in  order  that 
Guivits  might  swear  to  facts  sufficient  to  induce  a  jury  tOt  believe  that 
debt  had  been  actually  paid.  But  this  does  not  appear  in  the  indict- 
xient. 

This  indictment,  therefore,  we  think,  is  bad  in  substance,  and  the 
judgment  must  be  reversed.  The  judgment,  we  think,  fdso,  should  have 
been  against  each  defendant  severally,  and  not  against  them  jointly. 

Judgment  reversed. 

1  Bey.  N.  8  R6V.  stats.  826;  S  Re?.  Stats.  002,  and  note  to  oaae  aboTe  cited. 
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CONSPIBACY— OFFICERS  NEGLECTING  TO  ADVERTISE  AS  REQUIRED 

BY  LAW. 

People  v,  Powell.  ^ 

[68  N.Y.  88.] 
In  the  Court  of  Appeals  of  New  York^  1875. 

Oommissloners  of  Oharlty  Were  Indioted  for  conspiring  together  to  omit,  refuse  and 
neglect  to  advertise  for  supplies,  as  required  by  statute.  It  was  proved  that  the j  had 
purchased  the  articles  specified  without  advertising;  but  evidence  was  given  that  they 
had  acted  in  good  faith  and  in  ignorance  of  the  statute.  Held,  that  to  constitute  a 
conspiracy  the  agreement  must  be  entered  into  with  a  criminal  intent. 

Error  to  the  Greneral  Term  of  the  Supreme  Court  of  the  Second 
Judicial  District  to  review  a  judgment  reversing  a  judgment  entered 
upon  a  verdict  of  conviction,  and  reported  5  Hun.^ 

Moorej  for  the  plaintiffs  in  error.  B.  F,  Tracy ^  for  the  defendants  in 
error. 

Andrews,  J.  The  defendants,  who  were  commissioners  of  charities  of 
the  county  of  Kings,  were  indicted  for  official  misconduct  in  neglect- 
ing to  advertise  for  proposals  for  supplies  for  the  use  of  the  poor  of 
the  county  of  Kings  as  required  by  chapter  491  of  the  laws  of  1871, 
and  in  purchasing  supplies,  without  awarding  a  contract  therefor,  con- 
trary to  the  provisions  of  the  act.  There  were  eleven  counts  in  the  in- 
dictment of  this  character,  each  charging  the  purchase  by  the  defendants 
without  previous  advertisement  of  a  specific  article.  The  indictment 
also  contained  eleven  counts  for  conspiracy,  alternating  with  the  counts 
for  official  misconduct.  Each  of  the  conspiracy  counts  charged  that  the 
defendants  '^  did  frequently,  maliciously,  corruptly  and  unlawfully  con- 
spire, combine,  confederate  and  agree  together  to  omit,  refuse  and 
wholly  and  willfully  neglect"  to  advertise  proposals  for  the  articles 
named  in  the  next  preceding  count  for  official  misconduct.  The  omission 
to  advertise  and  the  purchase  of  the  article  mentioned,  without  previous 
advertisement,  are  the  overt  acts  charged  to  have  been  committed  in 
furtherance  of  the  object  of  the  conspiracy. 

The  statute  of  1871,  so  far  as  the  same  is  here  material  to  be  noticed, 
is  as  follows:  '*  The  said  board  of  commissioners  shall,  from  time  to 
time  as  may  be  necessary,  advertise  in  the  corporation  papers  of  the 
city  of  Brooklyn,  for  not  less  than  three  days,  for  proposals  for  all 
such  things  as  shall  be  necessary  to  be  used,  in  and  for  the  relief  and 
support  of  the  poor  of  the  county  of  Kings ;  and  shall  award  contracts 

1  p.  109. 
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for  the  same  to  the  lowest  bidder  or  bidders  who  shall  give  adequate 
security  excepting  such  perishable  articles  as  are  excepted  by  existing 
regulations  of  the  superintendents  of  the  poor  of  the  county." 

The  defendants  were  acquitted  on  the  counts  charging  official  mis- 
conduct and  were  convicted  of  conspiracy.  The  conviction  was  re- 
versed by  the  General  Term  and  the  case  comes  before  us  on  writ  of 
error  sued  out  on  behalf  of  the  People. 

The  coiyt  charged  the  jury  that  if  they  should  find  that  the  defend- 
ants or  any  two  of  them,  '^  entered  into  an  agreement  or  understanding 
by  which  they  agreed  and  conspired  that  they  would  not  advertise  for 
the  articles  but  would  continue  to  take  them  as  they  previously  had, 
and  that  this  agreement  was  afterward  carried  into  execution  by  the 
purchase  of  one  or  more  articles  of  the  description  alleged  in  the  in- 
dictment, this  was  all  that  was  necessary  in  order  to  constitute  the 
conspiracy  and  make  the  defendants  amenable  under  the  charges  in  the 
Indictment." 

The  prosecution  proved  that  the  defendants  purchased  in  the  open 
market  and  without  previous  advertisement  the  articles  described  in  the 
indictment,  but  evidence  was  given  by  the  defendants  tending  to  show 
that  they  did  not  at  the  time  know  of  the  existence  of  the  statute  or 
that  it  was  their  duty  to  advertise,  and  that  they  acted  in  good  faith 
following  the  practice  theretofore  established  in  the  department.  In  this 
position  of  the  case  the  counsel  for  the  defendants  called  upon  the  court 
to  charge  the  jury  that  they  must  find  a  corrupt  intent  in  order  to  con- 
vict the  defendants  and  that  if  they  acted  in  the  honest  belief  that  the 
law  did  not  require  them  to  advertise  for  proposals  the  jury  could  not 
convict  them.  The  judge  refused  the  instructions  asked  but  on  the 
contrary,  in  unambiguous  language  and  in  various  forms  of  expression 
chained  that  ignorance  of  the  law,  or  an  absence  of  all  intent  to  violate 
it,  would  not  avail  the  defendants  and  if  they  did  the  act  which  was 
prohibited  or  omitted  to  do  what  was  required,  they  were  guilty.  It  is 
quite  clear  from  the  record  that  the  learned  judge  in  his  charge  and  in 
disposing  of  the  requests  to  charge,  regarded  the  same  rule  applicable  to 
the  conspiracy  counts  as  to  those  charging  the  doing  of  an  act  prohibited 
by  the  statute  of  1871 ;  and  intended  to  hold  and  charge  that  the  bare 
agreement  between  the  defendants  not  to  advertise  for  proposals,  fol- 
lowed by  conduct  and  acts  in  furtherance  of  the  object  of  the  agreement, 
was  a  criminal  conspiracy  and  rendered  them  liable  to  conviction  and 
punishment,  although  they  supposed  that  they  might  lawfully  purchase 
without  advertisement  and  were  ignorant  of  the  provision  of  the  statute 
upon  the  subject. 

I  think  this  ruling  can  not  be  sustained.  The  general  rule  is  that 
to  constitate  crime  there  must  not  only  be  the  act  but  also  the  criminal 
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intention ;  and  these  must  concur,  the  latter  being  equally  essential  with 
the  former^  and  the  intent  is  to  be  found  by  the  jury.  But  where 
a  man  is  indicted  for  doing  a  prohibited  act,  he  will  not  be  allowed  to 
say  that  he  did  nor  know  of  the  existence  of  the  law  he  had  violated. 
The  offense  in  cases  of  acts  rruUa  prohibita^  is  complete  when  the  act 
is  intentionally  done,  irrespective  of  any  actual  intention  to  violate  the 
law.  In  accordance  with  this  general  doctrine  it  has  been  recently  held 
in  this  court  in  People  v,  Oardnery  that  an  honest  misconstruction  of  the 
law  by  a  public  officer,  under  which  he  did  an  act  which  the  court  held 
he  was  prohibited  from  doing,  was  not  an  answer  to  an  indictment  for 
doing  the  prohibited  act.  But  to  make  an  agreement  between  two  or 
more  persons,  to  do  an  act  innocent  in  itself,  a  criminal  conspiracy,  it 
is  not  enough  that  it  appears  that  the  act  which  was  the  object  of  the 
agreement  was  prohibited.  The  consideration  must  be  corrupt.^  The 
agreement  must  have  been  entered  into  with  an  evil  purpose,  as  distin- 
guished from  a  purpose  simply  to  do  the  act  prohibited  in  ignorance  of 
the  prohibition.  This  is  implied  in  the  meaning  of  the  word  conspiracy. 
Mere  concert  is  not  conspiracy.  Persons  who  agree  to  do  an  act  inno- 
cent in  itself,  in  good  faith  and  without  the  use  of  criminal  means,  are 
not  converted  into  conspirators,  because  it  turns  out  that  the  contem- 
plated act  was  prohibited  by  statute.  The  actual  criminal  intention 
belongs  to  the  definition  of  the  offense,  and  must  be  shown  to  justify 
a  conviction  for  conspiracy.  The  offense  originally  consisted  in  a  com- 
bination to  convict  an  innocent  person  by  perversion  of  the  law.^  It 
has  since  been  greatly  extended,  but  I  am  of  opinion  that  proof  tha^ 
the  defendants  agreed  to  do  an  act  prohibited  by  statute,  followed  by 
overt  acts  in  furtherance  of  the  agreed  purpose,  did  not  conclusively 
establish  that  they  were  guilty  of  the  crime  of  conspiracy. 

It  was  open  for  the  jury  to  find  upon  evidence,  that  no  criminal  in- 
tention existed ;  and  if  this  had  been  found,  to  have  acquitted  the  de- 
fendants. The  argument  that  they  were  presumed  to  know  the  hiw  and 
that  therefore  they  intended  to  violate  it,  might  properly  have  been  urged 
before  the  jury;  but  this  presumption  was  not  in  this  case  conclusive, 
and  they  could  not  be  made  conspirators  by  presumption  and  intend- 
ment in  the  absence  of  any  intent  to  violate  the  law. 

For  the  errors  in  the  charge  upon  the  point  considered,  and  withont 
considering  the  other  questions  in  the  case,  the  judgment  of  the  Su- 
preme Court  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

1  GroTer,  J.»  in  Stokes  «.  People, ;»  N.  T.  s  8  GreenL  Et.  7S. 

179.  >  8  IxiBt.  148 ;  1  Hawk.  446,  note. 
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coNSPiBiLcnr—  cobibinations  among  workmen. 

Commonwealth  v.  Hunt. 

[4  Mete.  Ill;  88  Am.  Dec.  847.] 
In  the  Supreme  JudicicU  Court  of  MaseachuaettSj  March,  1842. 

The  Qeneral  Bnlas  of  the  Ooxnmon  Law  making  conspiracy  an  indictable  offense  were 
used  and  approved  in  Massaobusetts  before  tbe  adoption  of  its  Oonstitntion,  and  are, 
therefore,  in  force  here ;  but  tbe  English  statutes  regalating  tbe  settlement  of  panpers 
and  the  wages  of  laborers  and  making  it  penal  for  anyone  to  engage  in  a  trade  to  wbich 
he  bad  not  served  a  full  apprenticesblp,  not  being  adapted  to  onr  colonial  condition, 
were  not  adopted  or  approved  and  are  not,  therefore,  in  force  here. 

8.  An  Indictable  Ckmapiraoy  must  be  a  combination  of  two  or  more  persons,  by  some 
concerted  action  to  accomplish  some  criminal  or  unlawful  purpose,  or  to  accomplish 
some  purpose  not  in  itself  criminal  or  unlawful,  by  criminal  or  unlawful  means. 

8.  An  TTnlawltQ  Agreement  is  the  Qlet  of  tbe  offense  of  conspiracy,  and  it  is,  therefore, 
unnecessary  to  cbarge  tbe  execution  of  sacb  agreement.  Tbe  execution  is  merely  proof 
of  tbe  intent  or  an  aggravation  of  tbe  criminality  of  tbe  unlawful  combination. 

^  Where  Criminality  of  Oonspiraoy  consists  of  unlawful  agreement  of  two  or  more 
persons  to  compass  or  promote  some  criminal  or  illegal  purpose,  tbat  purpose  must  be 
fully  and  clearly  stated  in  tbe  indictment;  and  if  tbe  criminality  of  tbe  offense  cbarged 
consists  in  tbe  agreement  to  compass  or  promote  some  purpose,  not  of  itself  criminal  or 
unlawful,  by  the  use  of  criminal  or  unlawful  means,  such  means  must  be  set  out  in  the 
indictment. 

0.  An  Imperfect  Avemient,  in  an  Indictment  of  Facte  constituting  description  of  tbe 
offense,  is  not  aided  by  tbe  introductory  matter  tberein,  nor  by  tbe  qualifying  epitbets 
attached  to  the  facts,  nor  by  the  alleged  Injurloua  consequence!  of  such  facts. 

d.  The  Purpoee  of  a  Sooiety  Orvaniaed  under  an  agreement  not  to  work  for  any  person 
who  should  employ  any  journeyman  or  other  person  not  a  member  of  such  society,  after 
notice  given  him  to  discharge  such  workman,  is  not  unlawful. 

7.  When  an  Aeeooiation  is  Formed  for  innocent  purposes  and  its  powers  are  afterwards 

abused  by  those  who  have  tbe  management  of  it,  to  purposes  of  oppression  and  injustice, 
those  guilty  of  such  abuse  and  those  who  consent  thereto  will  be  criminally  liable,  but 
not  the  other  members  of  the  association. 

8.  When  the  Obdeote  of  a  Society  are  Lawftd  it  is  not  unlawful  to  seek  to  attain  those 

objects  by  refusing  to  work  for  any  one  who  shall  employ  a  journeyman  not  a  member 
of  such  society. 

8.  An  Association  floelring'  to  Attcdn  its  Ends  by  means  tending  to  impoverish  others, 
that  is,  to  lessen  their  gains  and  profits,  is  lawful  or  unlawful,  according  as  such  means 
are  lawful  or  unlawful. 

Indicthent  for  conspiracy.    The  facts  appear  from  the  opinion. 

EarUoul,  for  the  defendants. 

Austin^  Attomey-Greneral,  for  the  Commonwealth. 

Shaw,  C.  J.  Considerable  time  has  elapsed  since  the  argument  of 
this  case.  It  has  been  retained  long  nnder  advisement,  partly  because 
we  were  desirous  of  examining  with  some  attention  the  great  number  of 
cases  cited  at  the  argument,  and  others  which  have  presented  themselves 
in  course,  and  partly  because  we  considered  it  a  question  of  great  im- 
portance to  the  Commonwealth,  and  one  which  had  been  much  exam- 
ined and  considered  by  the  learned  judge  of  the  municipal  court. 
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We  have  no  doubt  that  by  the  operation  of  the  Constitution  of  this 
Commonwealth  the  general  rules  of  the  common  law,  making  conspiracy 
an  indictable  offense,  are  in  force  here,  and  that  this  is  included  in  the 
description  of  laws  which  had,  before  the  adoption  of  the  Constitution, 
been  used  and  approved  in  the  province,  colony,  or  State  of  Massachu- 
setts Bay,  and  usually  practiced  in  the  courts  of  law.^  It  was  so  held 
in  Commonwealth  v.  Boynton  and  Commonwealth  v.  Pierpont^  cases 
decided  before  reports  of  cases  were  regularly  published,  and  in  many 
cases  since.* 

Still,  it  is  proper  in  this  connection  to  remark  that  although  the  com- 
mon law  in  regard  to  conspiracy  in  this  Commonwealth  is  in  force,  yet 
it  will  not  necessarily  follow  that  every  indictment  at  conunon  law  for 
this  offense  is  a  precedent  for  a  similar  indictment  in  this  State.  The 
general  rule  of  the  common  law  is  that  it  is  a  criminal  and  indictable 
offense  for  two  or  more  to  confederate  and  combine  together  by  con- 
certed means,  to  do  that  which  is  unlawful  or  criminal,  to  the  injury  of 
the  public  or  portions  or  classes  of  the  community,  or  even  to  the 
rights  of  an  individual. 

This  rule  of  law  may  be  equally  in  force  as  a  rule  of  the  com- 
mon law  in  England  and  in  this  Commonwealth;  and  yet  it  must 
depend  upon  the  local  laws  of  each  country  to  determine  whether  the 
purpose  to  be  accomplished  by  the  combination  or  the  concerted  means 
of  accomplishing  it,  be  unlawful  or  criminal  in  the  respective  countries. 
All  those  laws  of  the  parent  country,  whether  rules  of  the  common  law 
or  early  English  statutes  which  were  made  for  the  purpose  of  regulating 
the  wages  of  laborers,  the  settlement  of  paypers,  and  making  it  pdnal 
for  any  one  to  use  a  trade  or  handicraft  to  which  he  had  not  served  a 
full  apprenticeship  —  not  being  adapted  to  the  circumstances  of  our 
colonial  condition  —  were  not  adopted,  used  or  approved,  and  therefore 
do  not  come  within  the  description  of  the  laws  adopted  and  confirmed 
by  the  provision  of  the  Constitution  already  cited.  This  consideration 
will  do  something  towards  reconciling  the  English  and  American  cases, 
and  may  indicate  how  far  the  principles  of  the  English  cases  will  apply 
in  this  Commonwealth,  and  show  why  a  conviction  in  England  in  many 
cases  would  not  be  a  precedent  for  a  like  conviction  here.  The  King  v. 
Journeyman  Tailors  of  Cambridge,^  for  instance,  is  commonly  cited  as 
an  authority  for  an  indictment  at  common  law,  and  a  conviction  of 
journeymen  mechanics  of  a  conspiracy  to  raise  their  wages.  It  was 
there  held  that  the  indictment  need  not  conclude  contra  forman  statute 
because  the  gist  of  the  offense  was  the  conspiracy,  which  was  an  offense 

1  Const,  of  Mass.,  ch.  6,860.6.  Commonwealth  v.  Tibbetts,  2  Id,  329,696; 

s  Commonwealth  v.  Ward,  1  Mass.  478;      Commonwealth  v.  Warren,  6  2d,  74. 
Commonwealth  v.  Jadd,  3  Am.  Dec.  64,  and  s  8  Mod.  10. 


COMMONWEALTH   V.  HUNT.  539 

at  common  law.  At  the  same  time  it  was  conceded  that  the  unlawful 
object  to  be  accomplished  was  the  raising  of  wages  above  the  rate  fixed 
bj  a  general  act  of  Parliament.  It  was  therefore  conspiracy  to  violate 
a  general  statute  law,  made  for  the  regulation  of  a  large  branch  of 
trade  affecting  'the  comfort  and  interest  of  the  public ;  and  thus  the 
object  to  be  accomplished  by  the  conspiracy  was  unlawful,  if  not  crim- 
inal. 

But  the  rule  of  law  that  an  illegal  conspiracy,  whatever  may  be  the 
facts  which  constitute  it,  is  an  offense  punishable  by  the  laws  of  this 
Commonwealth,  is  established  as  well  by  legislative  as  by  judicial 
authority.  Like  many  other  cases,  that  of  murder,  for  instance,  it 
leaves  the  definition  or  description  of  the  offense  to  the  common  law, 
and  provides  modes  for  its  prosecution  and  punishment.  The  Revised 
Statutes,^  allowed  an  appeal  from  the  Court  of  Common  Pleas  and  the 
Municipal  Court,  respectively  in  cases  of  a  conviction  for  a  conspiracy, 
and  thereby  recognized  it  as  one  of  the  class  of  offenses  so  difi^cult  of 
investigation  or  so  aggravated  in  their  nature  and  punishment  as  to  ren- 
der it  fit  that  the  party  accused  should  have  the  benefit  of  a  trial  before 
the  highest  court  of  the  Commonwealth.  And  though  this  right  of 
appeal  is  since  taken  away  by  the  statute  of  1839,^  this  does  not  diminish 
the  force  of  the  evidence  tending  to  show  that  the  offense  is  known  and 
recognized  by  the  Legislature  as  a  high  indictable  offense. 

But  the  great  difficulty  is  in  framing  any  definition  or  description  to 
be  drawn  from  the  decided  cases  which  shall  specifically  identify  this 
offense;  a  description  broad  enough  to  include  all  cases  punishable 
under  this  description,  without  including  acts  which  are  not  punishable. 
Without  attempting  to  review  and  reconcile  all  the  cases,  we  are  of 
opinion  that  as  a  general  description,  though  perhaps  not  a  precise  and 
accurate  definition,  a  conspiracy  must  be  a  combination  of  two  or 
m^ore  persons  by  some  concerted  action,  to  accomplish  some  criminal  or 
iinlawf  ul  purpose  or  to  accomplish  some  purpose  not  in  itself  criminal 
or  unlawful,  by  criminal  or  unlawful  means.  We  use  the  terms  criminal 
or  unlawful,  because  it  is  manifest  that  many  acts  are  unlawful  which 
are  not  punishable  by  indictment  or  other  public  prosecution  and  yet  there 
no  doubt,  we  think,  that  a  combination  by  members  to  do  them  would  be 
an  unlawful  conspiracy  and  punishable  by  indictment.  Of  this  charac- 
ter was  a  conspiracy  to  cheat  by  false  pretenses  without  false  tokens, 
when  a  cheat  by  false  pretenses  only  by  a  single  person  was  not  a  pun- 
ishable offense.^  So  a  combination  to  destroy  the  reputation  of 
an  individual,  by  verbal  calumny,  which  is  not  indictable.  So 
a  conspiracy  to    induce    and    persuade  a  young  female,   by    false 

1  ch.  88,  sec.  28;  ch.  86,  eec  10.  3  Oommonwealth  v.  Boynton,  before  re« 

8  ch.  161.  ferred  to. 
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representation,  to  leave  the  protection  of  her  parent's  house,  with  a 
view  to  facilitate  her  prostitution.  ^ 

But  yet  it  is  clear  that  it  is  not  every  combination  to  do  unlawful 
acts  to  the  prejudice  of  another  by  a  conceited  action  which  is  punish- 
able as  conspiracy.  Such  was  the  case  of  The  King  v.  Turnery'^  which 
was  a  combination  to  commit  a  trespass  on  the  land  of  another,  though 
alleged  to  be  with  force,  and  by  striking  terror  by  carrying  offensive 
weapons  in  the  night.  The  conclusion  to  which  Mr.  Chitty  comes  in 
his  elaborate  work  on  Criminal  Law,^  after  an  enumeration  of  the  lead- 
ing authorities,  is,  that  ''  we  can  rest,  therefore,  only  on  the  individual 
cases  decided,  which  depend  in  general  on  particular  circumstances, 
and  which  are  not  to  be  extended." 

The  American  cases  are  not  much  more  satisfactory.  The  leading  one  is 
that  of  Lambert  Y,  People  of  New  Tork.^  On  the  principal  point  the  Court 
of  Errors  were  equally  divided,  and  the  case  was  decided  in  favor  of  the 
plaintiff  in  error,  who  had  been  convicted  before  the  Supreme  Court  by 
the  casting  vote  of  the  president.  The  principal  question  was  whether 
an  indictment  charging  that  several  persons  intending  unlawfully  by 
direct  means  to  cheat  and  defraud  an  incorporated  company  and  divers 
others  unknown,  of  their  effects,  did  fraudulently  and  unlawfully  conspire 
together  injuriously  and  unjustly,  by  wrongful  and  indirect  means,  to 
cheat  and  defraud  the  company  and  other  of  divers  effects,  and  that  in 
execution  thereof,  they  did,  by  certain  undue,  indirect  and  unlawful 
means,  cheat  and  defraud  the  company,  etc.,  was  a  good  and  valid 
indictment.  As  two  distinguished  Senators  and  members  of  the  Court 
of  Errors,  took  different  sides  of  this  question,  the  subject  was  fully  and 
elaborately  discussed,  the  authorities  were  all  reviewed ;  and  the  case 
may  be  referred  to  as  a  full  and  able  exposition  of  the  learning  on  the 
subject. 

Let  us  then  first  consider  how  the  subject  of  criminal  conspiracy 
is  treated  by  elementary  writers.  The  position  cited  by  Chitty  from 
Hawkins,  by  way  of  summing  up  the  result  of  the  cases  is  this :  ^'  In 
a  word  all  confederacies  wrongfully  to  prejudice  another  are  misde- 
meanors at  common  law,  whether  the  intention  is  to  injure  his  prop- 
erty, his  person  or  his  character."  And  Chitty  adds  that  the  '*  object 
of  conspiracy  is  not  confined  to  an  immediate  wrong  to  individuals ; 
it  may  be  to  injure  public  trade,  to  affect  public  health,  to  violate  public 
police,  to  insult  public  justice,  or  to  do  any  act  in  itself  illegal."^ 

Several  rules  upon  this  subject  seem  to  be  well  established,  to  wit, 
that  the  unlawful  agreement  constitutes  the  gist  of  the  offense,  and 

1  Rex  V.  Lord  Orey,  8  Har.  St.  Tr.  S19.  *  9  Oow.  678. 

i  13  East,  388.  •  8  Ohit^a  Or.  L.  UW. 

S  vol.  8,  p.  1140. 
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therefore  that  it  is  not  necessary  to  charge  the  execution  of  the  nnlaw- 
ful  agreement.^  And  when  such  execution  is  charged  it  is  to  be  re- 
garded as  proof  of  the  intent,  or  as  an  aggravation  of  the  criminality 
of  the  unlawful  combination. 

Another  rule  is  a  necessary  consequence  of  the  former,  which  is  that 
the  crime  is  consunmiate  and  complete  by  the  fact  of  unlawful  combin- 
ation and  therefore,  that  if  the  execution  of  the  unlawful  purpose  is 
Avened,  it  is  by  way  of  aggravation,  and  proof  of  it  is  not  necessary 
to  conviction,  and  therefore  the  jury  may  find  a  conspiracy,  and  nega- 
tive the  execution,  and  it  will  be  a  good  conviction.  And  it  follows  as 
another  necessary  legal  consequence,  from  the  same  principle,  that  the 
indictment  must  —  by  averring  the  unlawful  purpose  of  the  conspiracy 
or  the  unlawful  means  by  which  it  is  contemplated  and  agreed  to  ac- 
complish a  lawful  purpose,  or  purpose  not  of  itself  criminally  punish- 
able—  set  out  an  offense  complete  in  itself,  without  the  aid  of  any  aver- 
ment of  illegal  acts  done  in  pursuance  of  such  an  agreement ;  and  that  an 
illega]  combination  imperfectly  and  insufficiently  set  out  in  the  indictment 
will  not  be  aided  by  averments  of  acts  done  in  pursuance  of  it. 

From  this  view  of  the  law  respecting  conspiracy  we  think  it  an 
offense  which  especially  demands  the  application  of  that  wise  and 
humane  rule  of  the  common  law,  that  an  indictment  shall  state,  with 
as  much  certainty  as  the  nature  of  the  case  will  admit,  the  facts  which 
constitute  the  crime  intended  to  be  charged.  This  is  required  to  enable 
the  defendant  to  meet  the  charge  and  prepare  for  his  defence,  and  in 
case  of  acquittal  or  conviction  to  show  by  the  record  the  identity 
of  the  charge,  so  that  he  may  not  be  indicted  a  second  time  for.  the 
same  offense.  It  is  also  necessary,  in  ordier  that  a  person,  charged  by 
tne  grand  jury  for  one  offense,  may  not  substantially  be  convicted,  on 
his  trial,  of  another.  This  fundamental  rule  is  confirmed  by  the  de- 
olaratlon  of  rights,  which  declares  that  no  subject  shall  be  held  to 
answer  for  any  crime  or  offense,  until  the  same  is  fully  and  plainly, 
substantially  and  formally  described  to  him. 

From  these  views,  of  the  rules  of  criminal  pleading,  it  appears  to  us 
to  follow,  as  a  necessary  legal  conclusion,  that  when  the  criminality  of 
a  conspiracy  consists  in  an  unlawful  agreement  of  two  or  more  persons 
to  compass  or  promote  some  criminal  or  illegal  purpose,  that  purpose 
must  be  fully  and  clearly  stated  in  the  indictment ;  and  if  the  criminal- 
ity of  the  offense,  which  is  intefided  to  be  charged  consists  in  the 
agreement  to  compass,  or  promote  some  purpose  not  of  itself  criminal 
or  unlawful,  by  the  use  of  frauds,  force,  falsehood  or  other  criminal 
or  unlawful  means,  such  intended  use  of  fraud,  force,  falsehood  or 

1  Com.  V.  Jndd,  2  Mass.  887;  8  Am.  Deo.  54. 


542  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

unlawful  means  must  be  set  out  in  the  indictment.  Sach  we  think 
is  on  the  whole  the  result  of  the  English  authorities,  although  they  are 
not  quite  uniform.^ 

In  the  case  of  a  conspiracy  to  induce  a  person  to  marry  a  pauper  in 
order  to  change  the  burden  of  her  support  from  one  parish  to  another 
it  was  held  by  Butler,  J. ,  that  as  the  marriage  itself  was  not  unlawful, 
some  violence,  fraud  or  falsehood,  or  some  artful  or  sinister  contrivance 
must  be  averred,  as  the  means  intended  to  be  employed  to  effect  the 
marriage,  in  order  to  make  the  agreement  indictable  as  a  conspiracy.' 
Perhaps  the  cases  of  The  King  v.  Eccles,^  and  the  Tfie  King  v.  Gill^* 
cited  and  relied  on  as  having  a  contrary  tendency,  may  be  reconciled 
with  the  current  of  cases,  and  the  principle  on  which  they  are  founded 
by  the  fact,  that  the  court  did  consider  that  the  indictment  set  forth  a 
criminal,  or  at  least  an  unlawful  purpose,  and  so  rendered  it  unneces- 
sary to  set  forth  the  means ;  because  a  confederacy  to  accomplish  such 
purpose  by  any  means,  must  be  considered  an  indictable  conspiracy, 
and  so  the  averment  of  any  intended  means  was  not  necessary. 

With  these  general  views  of  the  law  it  becomes  necessary  to  consider 
the  circumstances  of  the  present  case,  as  they  appear  from  the  indict- 
ment itself  and  from  the  bill  of  exceptions  filed  and  allowed. 

One  of  the  exceptions,  though  not  the  first  in  the  order  of  time  yet 
by  far  the  most  important  was  this :  — 

The  counsel  for  the  defendants  contended  and  requested  the  court  to 
instruct  the  jury  that  the  indictment  did  not  set  forth  any  agreement  to 
do  a  criminal  act,  or  to  do  any  lawful  act  by  any  specified  criminal 
means,  and  that  the  agreements  therein  set  forth  did  not  constitute  a 
conspiracy  indictable  by  any  law  of  this  Commonwealth.  But  the  judge 
refused  to  do  so  and  instructed  the  jury  that  the  indictment  did,  in 
in  his  opinion,  describe  a  confederacy  among  the  defendants  to  do  an 
unlawful  act,  and  to  effect  the  same  by  unlawful  means ;  that  the  so- 
ciety organized  and  associated  for  the  purposes  described  in  the  indict- 
ment was  an  unlawful  conspiracy  against  the  laws  of  this  Commonwealth ; 
and  that  if  the  jury  believed,  from  the  evidence  in  the  case,  that  the 
defendants  or  any  of  them  had  engaged  in  such  a  confederacy,  they 
were  bound  to  find  such  of  them  guilty. 

We  are  here  carefully  to  distinguish  between  the  confederacy  set  forth 
in  the  indictment  and  the  confederacy  or  association  contained  in  the 
constitution  of  the  Boston  Journeymen  Bootmakers'  Society,  as  stated 
in  the  little  printed  book  which  was  admitted  as  evidence  on  the  trial. 

1  1  East  p.  G.  461;  Stark.  Or.  PI.  (2d  ed.)  >  Rex  v.  Fowler,  2  Ruse,  on  Or.  (Isted.); 
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Because,  though  it  was  thus  admitted  as  evidence,  it  would  not  warrant 
a  conviction  for  anything  not  stated  in  the  indictment.  It  was  proof,  as 
far  as  it  went,  to  support  the  averments  in  the  indictment.  If  it  con- 
tained any  criminal  matter  not  set  forth  in  the  indictment,  it  is  of  no 
avail.  The  question  then  presents  itself  in  the  same  form  as  on  a  motion 
in  arrest  of  judgment. 

The  first  count  set  forth  that  the  defendants  with  divers  others  un- 
known on  the  day  at  the  place  named,  being  workmen  and  journeymen 
in  the  art  and  occupation  of  bootmaker^  unlawfully,  perniciously  and 
deceitfully,  designing  and  intending  to  continue,  keep  up,  form  and 
unite  themselves  into  an  unlawful  club,  society  and  combination,  and 
make  unlawful  by-laws,  rules  and  orders  among  themselves,  and  thereby 
govern  themselves  and  other  workmen  in  the  said  art,  and  i^nlawfuUy 
and  unjustly  to  extort  great  sums  of  money  by  means  thereof,  did  un- 
lawfully assemble  and  meet  together,  and  being  so  assembled,  did  un- 
justly and  corruptly  conspire,  combine,  confederate  and  agree  together 
that  none  of  them  should  thereafter,  and  that  none  of  them  would, 
work  for  any  master  or  person  whatsoever  in  the  said  art,  mystery  and 
occupation,  who  should  employ  any  workman  or  journeyman,  or  other 
person  in  the  same  art,  who  was  not  a  member  of  said  club,  society  or 
combination,  after  notice  given  him  to  discharge  such  workman  from  the 
employ  of  such  master;  to  the  great  damage  and  oppression,  etc. 

Now  it  is  to  be  considered  that  the  preamble  and  introductory  mat- 
ter in  the  indictment,  such  as  unlawfully  and  deceitfully  designing  and 
intending  unjustly  to  extort  great  sums,  etc.,  is  mere  recital  and  not 
traversable,  and,  therefore,  can  not  aid  an  imperfect  averment,  as  to 
the  great  dams^e  and  oppression,  not  only  of  their  said  masters,  em- 
ploying thecn  in  said  art  and  occupation,  but  also  of  divers  other 
workmen  in  the  same  art,  mystery  and  occupation,  to  the  evil  example, 
etc.  If  the  facts  averred  constitute  the  crime  these  are  properly  stated 
as  the  legal  inferences  to  be  drawn  from  them.  If  they  do  not  consti- 
tute the  charge  of  such  an  offense  they  can  not  be  aided  by  these  alleged 
consequences. 

Stripped  then  of  these  introductory  recitals  and  alleged  injurious  con- 
sequences, and  of  the  qualifying  epithets  attached  to  the  facts,  the 
averment  is  this :  that  the  defendants  and  others  formed  themselves  into 
a  society,  and  agreed  not  to  work  for  any  person  who  should  employ 
any  journeyman  or  other  person  not  a  member  of  such  society,  after 
notice  given  him  to  discharge  Aich  workman. 

The  ma^iif  est  intent  of  the  association  is  to  induce  all  those  engaged 
in  the  same  occupation  to  become  members  of  it.  Such  a  purpose  is 
not  unlawful.  It  would  give  them  a  power  which  might  be  exerted  for 
useful  and  honorable  purposes,  or  for  dangerous  and  pernicious  ones. 
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If  the  latter  were  the  real  and  actual  object  and  susceptible  of  proof,  it 
should  have  been  specially  charged.     Such  an  association  might  be  used 
to  afford  each  other  assistance  in  times  of  poverty,  sickness,  and  dis- 
tress ;  or  to  raise  their  intellectual,  moral  and  social  condition ;  or  to 
make  improvement  in  their  art ;  or  for  other  proper  purposes.     Or  the 
association  might  be  designed  for  purposes  of  oppression  and  injustice. 
But  in  order  to  charge  all  those  who  become  members  of  an  associa- 
tion, with  the  guilt  of  a  criminal  conspiracy,  it  must  be  averred  and 
proved  that  the  actual,  if  not  the  avowed,  object  of  the  association  was 
criminal.     An  association  may  be  formed,  the  declared  objects  of  which 
are  innocent  and  laudable,  and  yet  they  may  have  secret  articles,  or  an 
agreement  communicated  only  to  the  members,  by  which  they  are  banded 
together  fpr  purposes  injurious  to  tbe  peace  of  society  or  to  the  rights 
of  its  members.     Such  would  undoubtedly  be  a  criminal  conspiracy,  on 
proof  of  the  fact,  however  meritorious  and  praiseworthy  the  declared 
objects  might  be.     The  law  is  not  to  be  hoodwinked  by  colorable  pre- 
tenses.    It  looks  at  truth  and  reality,  through  whatever  disguise  it  may 
assume.     But  to  make  such  an  association,  ostensibly  innocent,  the 
subject  of  prosecution  as  a  criminal  conspiracy,  the  secret  agreement 
which  makes  it  so  is  to  be  averred  and  proved  as  the  gist  of  the  offense. 
But  when  an  association  is  formed  for  purposes  actually  innocent,  and 
afterwards  its  powers  are  abused  by  those  who  have  the  control  and 
management  of  it,  to  purposes  of  oppression  and  injustice,  it  will  be 
criminal  in  those  who  thus  misuse  it  or  give  consent  thereto,  but  not  in 
the  other  members  of  the  association.     Ip  this  case  no  such  secret 
agreement,  vaiying  the  objects  of  the  association  from  those  avowed,  is 
set  forth  in  this  count  of  the  indictment. 

Nor  can  we  perceive  that  the  objects  of  this  association,  whatever 
they  may  have  been,  were  to  be  attained  by  criminal  means.  The 
means  which  they  proposed  to  employ,  as  averred  in  this  count,  and 
which  as  we  are  now  to  presume,  were  established  by  the  proof  were, 
that  they  would  not  work  for  a  person,  who,  after  due  notice,  should 
Employ  a  journeyman  not  a  member  of  their  society.  Supposing  the 
object  of  the  association  to  be  laudable  and  lawful,  or  at  least  not  unlaw- 
ful, are  these  means  criminal?  The  case  supposes  that  these  persons  are 
not  bound  by  contract,  but  free  to  work  for  whom  they  please,  or  not 
to  work  if  they  so  prefer.  In  this  state  of  things  we  can  not  perceive 
that  it  is  criminal  for  men  to  agree  together  to  exercise  their  own  ac- 
knowledged rights,  in  such  a  mannei*  as  to  best  subserve  their  own 
interests.  One  way  to  test  this  is  to  consider  the  effect  9f  such  an 
agreement,  where  the  object  of  the  association  is  acknowledged  on  all 
hands  to  be  a  laudable  one.  Suppose  a  class  of  workmen,  impressed 
with  the  manifold  evils  of  intemperance,  should  agree  with  each  other 
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not  to  work  in  a  shop  in  which  ardent  spirits  was  furnished,  or  not  to 
work  in  a  shop  with  any  one  who  used  it,  or  not  to  work  for  an  em- 
ployer who  should,  after,  notice,  employ  a  journeyman  who  habitually  , 
used  it.  The  consequence  might  be  the  same.  A  workman  who  should 
still  persist  in  the  use  of  ardent  spirits,  would  find  it  more  difficult  to 
get  employment ;  a  master  employing  such  a  one  might,  at  times,  ex- 
perience inconvenience  in  his  work,  in  losing  the  service  of  a  skillful 
but  intemperate  workman.  Still  it  seems  to  us  that  as  the  object 
would  be  lawful  and  the  means  not  unlawful,  such  an  agreement  could 
not  be  pronounced  a  criminal  conspiracy. 

From  this  count  in  the  indictment  we  do  not  understand  that  the 
agreement  was  that  the  defendants  would  refuse  to  work  for  an  em- 
ployer to  whom  they  were  bound  by  contract  for  a  certain  time,  in  vio- 
lation of  that  contract ;  nor  that  they  would  insist  that  an  employer 
should  discharge  a  workman  engaged  by  contract  for  a  certain  time,  in 
violation  of  such  contract. 

It  is  perfectly  consistent  with  everything  stated  in  this  count,  that  the 
effect  of  the  agreement  was  that  when  they  were  free  to  act,  they  would 
not  engage  with  an  employer  or  continue  in  his  employment  if  such  em- 
ployer  when  free  to  act  should  engage  with  a  workman  or  continue  a 
workman  in  his  employment,  not  a  member  of  the  association.  If  a  large 
number  of  men  engaged  for  a  certain  time,  should  combine  together  to 
violate  their  contract,  and  quit  their  employment  together,  it  would  pre- 
sent a  very  different  question.  Suppose  a  farmer  employing  a  large 
number  of  men,  engaged  for  the  year,  at  fair  monthly  wages,  and  sup- 
pose that  just  at  the  moment  that  his  crops  were  ready  to  harvest,  they 
should  all  combine  to  quit  his  service  unless  he  would  advance  their 
wages,  at  a  time  when  other  laborers  could  not  be  obtained.  It  would 
surely  be  a  conspiracy  to  do  an  unlawful  act,  though  of  such  a  character 
that  if  done  by  an  individual,  it  would  lay  the  foundation  of  a  civil 
action  only  and  not  of  a  criminal  prosecution.  It  would  be  a  case  very 
different  from  that  stated  in  this  count. 

The  second  count,  omitting  the  recital  of  unlawful  intent  and  evil  dis- 
position and  omitting  the  direct  averment  of  an  unlawful  club  or  society, 
alleges  that  the  defendants,  with  others  unknown,  did  assemble,  conspire, 
confederate,  and  agree  together,  not  to  work  for  any  master  or  person 
who  should  employ  any  workman  not  being  a  member  of  a  certain  club, 
society  or  combination,  called  the  Boston  Journeymen  Bootmakers' 
Society,  or  who  should  break  any  of  their  by-laws,  unless  such  work- 
man should  pay  to  said  club  such  sum  as  should  be  agreed  upon  as  a 
penalty  for  the  breach  of  such  unlawful  rules,  etc.,  and  that  by  means 
of  said  conspiracy  they  did  compel  one  Isaac  B.  Wait,  a  master  cord- 
wainer,  to  turn  out  of  his  employ  one  Jeremiah  Home,  a  journeyman 
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bootmaker,  etc. ,  in  evil  example,  etc.  So  far  as  the  averment  of  a  con- 
spiracy is  concerned,  all  the  remarks  made  in  reference  to  the  first  count 
are  equally  applicable  to  this.  It  is  simply  an  averment  of  an  agree- 
ment amongst  themselves  not  to  work  for  a  person  who  should  employ 
any  person  not  a  member  of  a  certain  association.  It  sets  forth  no 
illegal  or  criminal  means  to  be  adopted  for  the  accomplishment  of  any 
purpose.  It  was  an  agreement  as  to  the  manner  in  which  they  would 
exercise  an  acknowledged  right  to  contract  with  others  for  their  labor. 
It  does  not  aver  a  conspiracy  or  even  an  intention  to  raise  their  wages ; 
and  it  appears  by  the  bill  of  exceptions  that  the  case  was  not  put  upon 
the  footing  of  a  conspiracy  to  raise  their  wages.  Such  an  agreement 
as  set  forth  in  this  count,  would  be  perfectly  justifiable  under  the  recent 
English  statute  by  which  this  subject  is  regulated.^  As  to  the  latter  part 
of  this  count,  which  avers  that  by  means  of  such  conspiracy,  the  de- 
fendants did  compel  one  Wait  to  turn  out  of  his  employ  one  Jeremiah 
Home,  we  remark  in  the  first  place,  that  as  the  acts  done  in  pursu- 
ance of  a  conspiracy,  as  we  have  before  seen,  are  stated  by  way  of  ag- 
gravation, and  not  as  a  substantive  charge ;  if  no  criminal  or  unlawful 
conspiracy  is  stated  it  can  not  be  aided  and  made  good  by  mere  matter 
of  aggravation.  If  the  principal  charge  falls,  the  aggravation  falls 
with  it* 

But  further,  if  this  is  to  be  considered  as  a  substantive  charge,  it 
would  depend  altogether  upon  the  force  of  the  word  "  compel,'*  which 
may  be  used  in  the  sense  of  coercion  or  duress,  by  force  or  fraud.  It 
would  therefore  depend  upon  the  context  and  the  connection  with  other 
words  to  determine  the  sense  in  whicn  it  was  used  in  the  indictment. 
If,  for  instance,  the  indictment  had  averred  a  conspiracy,  by  the  de- 
fendants, to  compel  Wait  to  turn  Home  out  of  his  employment,  and  to 
accomplish  that  object  by  the  use  of  force  and  fraud,  it  would  have 
been  a  very  different  case ;  especially  if  it  might  be  fairly  construed,  as 
perhaps  in  that  case  it  might  have  been,  that  Wait  was  under  obligation, 
by  contract  for  an  unexpired  term  of  time,  to  employ  and  pay  Home. 
As  before  remarked,  it  would  have  been  a  conspiracy  to  do  an  unlawful 
though  not  a  criminal  act,  to  induce  Wait  to  violate  his  engagement  to 
the  actual  injury  of  Home.  To  mark  the  difference  between  the  case 
of  a  journeyman  or  a  servant  and  a  master,  mutually  bound  by  con- 
tract, and  the  same  parties  when  free  to  engage  anew,  I  should  have 
before  cited  the  case  of  the  Boston  Olasa  Co,  v.  BinneyJ^  In  that  case 
it  was  held  actionable  to  entice  another  person's  hired  servant  to  quit 
his  employment  during  the  time  for  which  he  was  engaged  but  not 

1  St.  6  Geo.  IV.,  ch.  189.    See  Bosc  Cr.  >  state  v.  Rickey.  4  HalAt.  898. 
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actionable  to  treat  with  such  hired  servant,  whilst  actually  hired  and 
employed  by  another  to  leave  his  service  and  engage  in  the  em- 
ployment of  the  persons  making  the  proposal,  when  the  term  for 
which  he  is  engaged  shaH  expire.  It  acknowledges  the  established 
principle  that  every  free  man,  whether  skilled  laborer,  mechanic,  farmer, 
or  domestic  servant,  may  work  or  not  work,  or  wprk  or  refuse  to  work 
with  any  company  or  individual,  at  his  own  option,  except  so  far  as  he 
is  bound  by  contract.  But  whatever  might  be  the  force  of  the  word 
''  compel,"  unexplained  by  its  connection,  it  is  disarmed  aud  rendered 
harmless  by  the  precise  statement  of  the  means  by  which  such  compul- 
sion was  to  be  effected.  It  was  the  agreement  not  to  work  for  him,  by 
which  they  compelled  Wait  to  decline  employing  Home  longer. 
On  both  of  these  grounds  we  are  of  opinion  that  the  statement  made  in 
this  second  count,  that  the  unlawful  agreement  was  carried  into  execu- 
tion, makes  no  essential  difference  between  this  and  the  first  count. 

The  third  count  reciting  a  wicked  and  unlawful  intent  to  impoverish 
one  Jeremiah  Home  and  hinder  him  from  following  his  trade  as  a  boot- 
maker, charges  the  defendants,  with  others  unknown,  with  an  unlaw- 
ful conspiracy,  by  wrongful  and  indirect  means  to  impoverish  said 
Home,  and  to  deprive  and  hinder  him  from  his  said  art  and  trade  and 
getting  his  support  thereby,  and  that,  in  pursuance  of  said  unlawful 
combination,  they  did  unlawfully  and  indirectly  hinder  and  prevent,  etc. , 
and  greatly  impoverish  him. 

If  the  fact  of  depriving  Jeremiah  Home  of  the  profits  oi^  his  busi- 
ness^ by  whatever  means  it  might  be  done,  would  be  unlawful  and 
criminal,  a  combination  to  compass  that  object  would  be  an  unlawful 
conspiracy,  and  it  would  be  unnecessary  to  state  the  means.  Such 
seems  to  have  been  the  view  of  the  court  in  The  King  v.  Ecclea^^  though 
the  case  is  so  briefiy  reported,  that  the  reasons  on  which  it  rests  are  not 
very  obvious.  The  case  seems  to  have  gone  on  the  ground  that  the 
means  were  a  matter  of  evidence,  and  not  of  averment ;  and  that  after 
verdict  it  was  to  be  presumed,  that  the  means  contemplated  and  used 
were  such  as  to  render  the  combination  unlawful  and  constitute  a  con- 
spiracy. 

Suppose  a  baker  in  a  small  village  had  the  exclusive  custom  of  his 
neighborhood,  and  was  making  large  profits  by  the  sale  of  his  bread ; 
supposing  a  number  of  those  neighbors,  believing  the  price  of  his  bread 
too  high,  should  propose  to  him  to  reduce  his  prices,  or  if  he  did  not, 
that  they  would  introduce  another  baker ;  and  on  his  refusal  such  other 
baker  should,  under  their  encouragement,  set  up  a  rival  establishment, 
and  sell  his  bread  at  lower  prices ;  the  effect  would  be  to  diminish  the 

1  3  Dong.  837. 
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profit  of  the  former  baker ;  and  to  the  same  extent  to  impoyerish  him. 
And  it  might  be  said  and  proved  that  the  purpose  of  the  associates  was 
to  diminish  his  profits  and  thus  impoverish  him,  though  the  ultimate 
and  laudable  object  of  the  combination  was  %o  reduce  the  cost  of  bread 
to  themselves  and  their  neighbors.  The  same  thing  may  be  said  of  all 
competition  in  every  branch  of  trade  and  industry ;  and  yet  it  is  through 
that  competition  that  the  best  interests  of  trade  and  industry  are  pro- 
moted. It  is  scarcely  necessary  to  allude  to  the  familiar  instances  of 
opposition  lines  of  conveyance,  rival  hotels,  and  the  thousand  other 
instances  where  each  strives  to  gain  custom  to  himself,  by  ingenious 
improvements,  by  increased  industry,  and  by  all  the  means  by  which 
he  may  lessen  the  price  of  commodities,  and  thereby  diminish  the 
profits  of  others. 

We  think,  therefore,  that  associations  may  be  entered  into  the  object 
of  which  is  to  adopt  measures  that  may  have  a  tendency  to  impoverish 
another,  that  is  to  diminish  his  gains  and  profits,  and  yet  so  far  from 
being  criminal  or  unlawful,  the  object  may  be  highly  meritorious  and 
public-spirited.  The  legality  of  such  an  association  will  therefore  depend 
upon  the  means  to  be  used  for  its  accomplishment.  If  it  is  to  be  carried 
into  effect  by  fair  or  honorable  and  lawful  means,  it  is,  to  say  the  least, 
innocent ;  if  by  falsehood  or  force,  it  may  be  stamped  with  the  charac- 
ter of  conspiracy.  It  follows  as  a  necessary  consequence  that  if  crim- 
inal and  indictable  it  is  so  by  reason  of  the  criminal  means  intended  to 
be  employed  for  its  accomplishment;  and  as  a  further  legal  conse- 
quence, that  as  the  criminality  will  depend  on  the  means,  those  means 
must  be  stated  in  the  indictment.  If  the  same  rule  were  to  prevail  in 
criminal  which  holds  in  civil  proceedings — that  a  case  defectively 
stated  may  be  aided  by  a  verdict  —  then  a  court  might  presume,  after 
verdict,  that  the  indictment  was  supported  by  proof  of  criminal  or  un- 
lawful means  to  effect  the  object.  But  it  is  an  established  rule  in  crim- 
inal cases  that  the  indictment  must  state  a  complete  indictable  offense, 
and  can  not  be  aided  by  the  proof  offered  at  the  trial. 

The  fourth  count  avers  a  conspiracy  to  impoverish  Jeremiah  Home 
without  stating  any  means,  and  the  fifth  alleges  a  conspiracy  to  impov- 
erish employers,  by  preventing  and  hindering  them  from  employing 
persons  not  members  of  the  Bootmakers'  Society;  and  these  require 
no  remarks  which  have  not  been  already  made  in  reference  to  the  other 
counts. 

One  case  was  cited  which  was  supposed  to  be  much  in  point,  and 
which  is  certainly  deserving  of  great  respect.*  But  it  is  obAious  that 
this  decision  was  founded  on  the  construction  of  the  Bevised  Statutes 

1  People  V.  FiBher,  U  Wend. ;  28  Am.  Dec  601. 
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'Of  New  York,  by  which  this  matter  of  conspiracy  is  now  regulated.  It 
was  a  conspiracy  by  journeymen  to  raise  their  wages,  audit  was  decided 
to  be  a  violation  of  the  statutes,  making  it  criminal  to  commit  any  act 
so  injurious  to  trade'  or  commerce.  It  has  therefore  an  indirect  appli- 
cation only  to  the  present  case. 

A  caution  on  this  subject  suggested  by  the  commissioners  for  revising 
the  statutes  of  New  York,  is  entitled  to  great  consideration.  They  are 
alluding  to  the  question  whether  the  law  of  conspiracy  should  be  ex- 
tended so  as  to  embrace  every  case  where  two  or  more  unite  in  some 
fraudulent  measure  to  injure  an  individual  by  means  not  in  themselves 
criminal.  '  ^  The  great  difficulty, '  *  say  they,  '  ^  in  enlarging  the  definition 
of  this  offense,  consists  in  the  inevitable  results  of  depriving  the  courts 
of  equity  of  the  most  effective  means  of  detecting  fraud,  by  compelling 
a  discovery  on  oath.  It  is  a  sound  principle  of  our  institutions  that  no 
man  shall  be  compelled  to  accuse  himself  of  any  crime,  which  ought  not 
to  be  violated  in  any  case.  Yet  such  must  be  the  result,  or  the  ordinary 
jurisdiction  of  the  courts  of  equity  must  be  destroyed  by  declaring  any 
private  fraud,  when  committed,  by  two,  or  any  concert  to  commit  it, 
criminal."  ^  In  New  Jersey,  in  a  case  which  was  much  considered,  it 
was  held  that  an  indictment  will  not  lie  for  a  conspiracy  to  commit  a 
civil  injury.^  And  such  seemed  to  be  the  opinion  of  Lord  Ellenbor- 
ough  in  The  King  V.  Turner ^^  in  which  he  considered  that  the  case  of  The 
King  v.  Ecclea^*  though  in  form  an  indictment  for  a  conspiracy,  in  re- 
straint of  trade  affecting  the  public. 

It  appeal's  by  the  bill  of  exceptions  that  it  was  contended  on  the 
part  of  the  defendant,  that  this  indictment  did  not  set  forth  any  agree- 
ment to  do  a  crinunal  act,  or  to  do  any  lawful  act  by  criminal  means, 
and  that  the  agreement  therein  set  forth,  did  not  constitute  a  conspir- 
acy indictable  by  law  of  this  State,  and  that  the  court  was  requested  so 
to  instruct  the  jury.  This  the  court  declined  doing,  but  instructed 
the  jury  that  the  indictment  did  describe  a  confederacy  among  the  de- 
fendants to  do  an  unlawful  act,  and  to  effect  the  same  by  unlawful 
means;  that  the  society  organized  and  associated  for  the  purposes 
described  in  the  indictment  was  an  unlawful  conspiracy  against  the 
laws  of  this  State,  and  that  if  the  jury  believed  from  the  evidence  that 
the  defendants  or  any  of  them  had  engaged  in  such  confederacy,  they 
were  bound  to  find  such  of  them  guilty. 

In  this  opinion  of  the  learned  judge,  this  court,  for  the  reasons 
stated,  can  not  concur.  Whatever  illegal  purpose  can  be  found  in  the 
constitution  of  the  Bootmakers'  Society,  it  not  being  clearly  set  forth 
in  the  indictment,  can  not  be  relie  I  upon  to  support  this  conviction. 

1  Lambert  r.  People,  9  Cow.  625.  3  IS  East,  231. 
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So,  if  any  facts  were  disclosed  at  the  trial,  which  if  properly  averred,' 
would  have  given  a  different  character  to  the  indictment,  they  did  not 
appear  in  the  bill  of  exceptions,  nor  could  they,  after  verdict,  aid  the 
indictment.  But  looking  solely  at  the  indictment,  disregarding  the 
qualifying  epithets,  recitals,  and  immaterial  allegations,  and  confining 
ourselves  to  facts  so  averred  as  to  be  capable  of  being  traversed  and 
put  in  issue,  we  can  not  perceive  that  it  charges  a  criminal  conspiracy 
punishable  by  law.  The  exceptions  must  therefore  be  sustained,  and 
the  judgment  arrested. 

Several  other  exceptions  were  taken,  and  have  been  argued ;  bat  this 
decision  on  the  main  question  has  rendered  it  unnecessary  to  consider 
them. 


CONSPIRACY  — VICTIM'S  MOTIVE  ILLEGAL. 

State  v.  Ceowley. 

[41  Wis.  38.] 

In  the  Supreme  Court  of  Wisconsin. 

L  Where  the  Viotim  of  a  Conspiraoy  is  himself  endeayoring  to  do  an  unlawfal  act 
there  can  be  no  conviction. 

2.  Oertain  Persons  Falsely  Represented  to  A.  that  certain  boxes  contained  counter- 
feit  money  and  A.  was  indaced  to  part  with  money  to  obtain  the  boxes,  with  a  riew  of 
uttering  the  counterfeit  money  and  to  prevent  a  threatened  arrest  of  A.3for  having  such 
counterfeit  money.  The  boxes  contained  only  sawdust,  ffeid,  that  the  confederates 
couJd  not  be  convicted  of  a  conspiracy  to  obtain  the  money  of  A.  by  false  pre- 
tenses. 

Reported  from  the  Circuit  Court  of  Monroe  County. 

The  defendants  were  tried  and  convicted  upon  an  information  charg- 
ing them  with  a  criminal  conspiracy.  The  Circuit  Court  suspended 
judgment,  and  reported  the  case  to  this  court  pursuant  to  the  statute  ^ 
for  the  determination  of  the  following  questions  of  law :  — 

1.  Does  the  first  count  of  the  information  on  which  the  defendants 
were  tried,  charge  a  criminal  offense? 

2.  Does  the  evidence  in  the  case  support  the  charge  of  conspiracy  as 
contained  in  said  first  count. 

It  is  charged  in  first  said  count  of  the  information,  that,  on  the  day 
and  at  the  place  therein  specified,  the  defendants,  ^*  wickedly  and  un- 
justly devising  and  intending  one  Daniel  Burke  to  defraud  and  cheat 
of  his  money  and  property,  did  then  and  there  unlawfully,  falsely  and 

1  Rev.  Siats.»  ch  ISO,  sec  8. 
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fraudnlently  conspire,  combine,  confederate  and  agree  together  and 
among  themselves,  to  get  and  obtain,  knowingly  and  designedly,  by 
false  pretenses  and  by  false  and  privy  tokens  and  subtle  means  and  de- 
vices, of  him  the  said  Daniel  Burke,  one  hundred  and  ten  dollars  in 
money,  the  money  and  property  of  him  the  said  Daniel  Burke,  of  the 
value  of  one  hundred  and  ten  dollars,  with  the  intent  then  and  there  to 
cheat  and  defraud  him  the  said  Danie}  Burke  of  the  said  money,  against 
the  peace  and  dignity  of  the  State  of  Wisconsin." 

The  testimony  on  the  trial  to  which  the»  second  question  relates  is 
snbstantially  as  follows :  The  defendant,  C.  Crowley,  solicited  Daniel 
Burke  to  pay  him  fifteen  dollars  for  one  hundred  and  fifty  dollars  of 
counterfeit  money.  Burke  agreed  to  purchase  the  same,  and  paid 
Crowley  the  fifteen  dollars  therefor.  The  latter  inclosed  the  money 
in  a  letter  to  some  person  (who,  the  prosecution  claims,  is  the  defendant 
James  Crowley),  and  sent  the  letter  by  mail.  This  occurred  at  Sparta, 
Wisconsin.  After  some  days,  Burke  received  a  letter  mailed  at  Lake 
City  Minnesota,  and  signed  **C.  O'Donnell,"  acknowledging  the  re- 
ceipt of  the  fifteen  dollars  and  promising  to  forward ''  the  goods  "  in  a 
few  days.  About  a  month  later,  Burke  received  another  letter  similarly 
signed,  and  mailed  at  Jeiferson,  Wisconsin,  informing  him  that  the 
writer  had  sent  him  by  express  to  Dover  (a  railway  station  near  Sparta), 
a  box  marked  ''Condition  Powders,"  containing  " $1,000  of  various 
denominations,  with  full  directions  how  to  pass  it,  in  print,"  and  re- 
quiring Burke  to  pay  the  express  agent  twenty  dollars,  and  to  remit  the 
balance,  $65  as  soon  as  he  could.  Burke  thereupon  went  to  Dover, 
found  the  box  there,  paid  the  agent  the  charges  and  $20,  took  the  box 
home,  opened  it,  and  found  that  it  contained  nothing  but  grass  and  a 
cigar  box.  He  informed  C.  Crowley  of  the  contents  of  the  box,  and  the 
latter  promised  to  make  it  up  all  right,  and  to  write  "the  company 
about  it." 

A  week  or  two  later,  Burke  received  another  letter,  mailed  at 
Oeonomowoc,  and  signed  as  were  the  others,  "  C.  O'Donnell,"  in  which 
the  writer  indulges  in  some  doubts  as  to  the  truthfulness  of  Burke's 
story,  but  informs  him  that  he  has  shipped  $1,000  more  to  Greenfield 
for  him.  This  letter  required  Burke  to  pay  $25  down,  and  proposed  to 
wait  for  the  balance  of  $75,  and  the  balance  of  $65  due  on  the  first 
transaction,  till  he  should  "  realize  it  out  of  the  business."  Burke 
went  to  Greenfield,  paid  the  $25  and  express  charges,  obtained  the  box, 
and  returned  with  it  to  Sparta.  C.  Crowley  met  him  there  at  the  depot 
and  as  they  were  walking  up  town  together,  having  the  box  with  them, 
they  were  arrested  by  the  defendant  Carnahan,  who  was  a  constable. 
Camahan  .accused  them  of  having  counterfeit  money  in  the  box,  and 
threatened  to  expose  them  and  have  them  punished ;  but,  after  some 
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negotiation,  he  agreed  to  settle  the  matter  and  keep  silent  for  $150. 
Burke  agreed  to  pay  $50,  and  C.  Crowley,  the  remaining  $100.  A  few 
days  later,  Burke  paid  the  $50  to  Carnahan,  took  the  box  home,  opened 
it,  and  found  only  sawdust  and  scraps  of  paper. 

The  foregoing  are  all  the  facts  essential  to  the  determination  of  the 
second  question ;  although  it  may  be  stated  as  part  of  the  history  of  the 
case,  that  subsequently,  by  similar  deyices,  among  which  was  another 
package  and  another  arrest,  and  in  which  at  least  one  of  the  Crowley's 
participated,  the  confederates  (whoever  they  were)  succeeded  in  obtain- 
ing from  Burke,  two  hundred  dollars  more. 

Burke  purchased  the  countei*feit  money  for  the  purpose  and  with  the 
intention  of  uttering  and  passing  it  as  good  money.  It  is  claimed  by 
the  prosecution,  and  the  evidence  tends  to  prove  that  the  letters  were 
written  and  the  boxes  forwarded  by  the  defendant  James  Crowley. 

HaU  &  iSkinner,  Cameron,  Losey  &  Bunn,  and  D.  HaU^  for  defend- 
ants. 

The  Attorney-General,  J,  M.  Morrow,  for  the  State. 

Lton,  J.  I.  It  is  maintained  by  the  learned  counsel  for  the  defend- 
ants, that  the  information  is  fatally  defective  in  that  it  fails  to  show  the 
means  which  the  defendants  conspired  to  employ  for  the  purpose  of  de- 
frauding Burke  of  his  money.  Their  position  is,  that  the  false  pre- 
tenses and  devices  which  the  defendants  conspired  to  use  to  that  end 
should  be  specifically  set  out  in  the  information. 

Were  this  an  information  for  obtaining  money  of  Burke  by  false  pre- 
tenses ,  the  position  would  well  be  taken.  For  we  take  it  to  be  well  settled, 
that  in  such  an  information  the  false  pretenses  resorted  to  by  the  accused 
to  perpetrate  the  fraud  must  be  set  out  with  reasonable  particularity, 
and  that  an  averment  thereof  in  general  language  of  the  statute  on  that 
subject,^  is  sufficient  before  verdict.* 

But  there  is,  undoubtedly,  a  broad  distinction  in  this  respect  between 
an  information  for  obtaining  money  or  property  by  false  pretenses  and 
one  for  a  conspiracy  to  do  so.  In  the  latter  case  the  averment  may 
be  less  specific  than  is  required  in  the  former.  The  distinction  is  well 
stated  by  Dewey,  J.,  in  Commonwealth  v.  Eastman,^  as  follows:  *'  If 
an  indictment  for  murder  should  allege  merely  that  the  accused  had 
committed  the  crime  of  murder  upon  the  person  of  one  A.  B.,  or  if  an 
indictment  for  larceny  should  simply  set  forth  that  the  defendant  had 
stolen  from  C.  D.,  in  neither  case  would  the  offense  be  set  forth  with 
the  particularity  and  precision  required  by  law.  It  must  be  conceded, 
however,  that  in  indictments  for  conspiracy  a  diilerent  rule  prevails  to 
some  extent ;  and  the  precise  inquiry  which  we  have  now  to  make  is,  to 

1  Rev.  Stots.,  ch.  165,  sec  88.  8  1  Cash.  228. 
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• 

what  extent."  The  offense  of  conspiracy,  in  one  respect,  is  doubtless 
pecnliar.  It  may,  unlike  most  offenses,  be  committed  without  auy  overt 
act.  A  criminal  purpose  to  do  an  unlawful  act,  or  to  do  a  lawful  act 
by  criminal  means,  mutually  assented  to  or  agreed  upon  by  two  or  more 
persons  may,  by  such  assent  and  agreement,  ripen  into  crime,  although 
no  act  be  done  in  pursuance  of  it. 

^^The  peculiar  character  of  this  offense  has  fully  justified,  in  certain 
cases  of  conspiracy,  a  departure  from  the  ordinary  rules  of  criminal 
pleading.  The  means  proposed  to  be  used  to  effect  a  criminal  pur- 
pose are  not,  in  all  cases,  to  be  set  out,  and  are  not,  in  all  cases 
required  to  be  proved;  nor  are  they,  in  all  cases,  a  necessary  ele* 
ment  of  the  crime  of  conspiracy.  To  a  certain  extent,  the  rules 
upon  the  subject  are  uncontroverted.  If  the  alleged  conspiracy  be 
an  unlawful  agreement  of  two  or  more  persons  to  do  a  criminal  act, 
which  is  a  well  known  and  recognized  offense  at  common  law,  so  that 
by  reference  to  it  as  such,  and  describing  it  by  the  term  by  wiiich  it  is 
familiarly  known,  the  nature  of  the  offense  is  clearly  indicated,  in  such 
a  case  a  charge  of  conspiracy  to  commit  the  offense,  describing  it  in 
general  terms,  will  be  proper.  On  the  other  hand,  if  the  agreement  or 
combination  be  to  do  an  act  which  is  not  unlawful  in  itself,  by  the  use 
of  unlawful  means,  those  means  must  be  particularly  set  forth,  or  the 
indictment  will  be  bad."  This  is,  doubtless,  a  correct  statement  of  the 
law,  and  were  the  obtaining  of  property  by  false  pretenses  a  common 
law  offense  in  every  case,  there  would  be  no  doubt  of  the  sufficiency  of 
the  information  in  the  present  case.  But  in  some  cases  the  obtaining  of 
money  or  property  by  such  means  is  not  a  criminal  offense  at  common- 
law,  but  is  only  so  by  virtue  of  the  statute.^  The  question  is,  there- 
fore, whether  one  rule  of  pleading  should  be  applied  to  an  infoimation 
charging  a  conspiracy  to  do  an  act  criminal  at  a  common  law,  and 
another  rule  to  an  information  charging  a  conspiracy  to  do  an  act  made 
criminal  by  statute.  We  are  aware  that  there  are  decisions  which  seem 
to  hold  that  the  two  cases  are  governed  by  different  rules,  but  we  are 
quite  unable  to  find  any  solid  ground  upon  which  to  rest  the  distinction. 
In  either  case  the  information  must  contain  sufficient  averments  to  show 
that  the  conspiracy  was  to  do  a  criminal  act ;  and,  that  appearing,  what 
can  it  signify  that  such  an  act  is  made  criminal  by  statute  instead  of 
being  so  by  the  common  law  ?  In  both  cases  it  would  seem  that  the  same 
rules  of  pleading  should  be  applied. 

An  indictable  conspiracy  is  defined  to  be  a  combination  of  two  or 
more  persons,  by  some  concerted  action,  to  accomplish  some  criminal 
or  unlawful  purpose,  or  to  accomplish  some  purpose  not  in  itself  crim- 

1  Ber.  Stats.,  ch.  166,  boo.  38. 
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inal  or  anlawful,  by  criminal  or  unlawful  means.  ^  There  are  some 
qualifications  to  this  definition,  but  we  need  not  consider  them  here.  It 
will  be  found,  on  examination,  that  in  many  of  the  cases  which  hold 
that  the  means  by  which  the  purposes  of  the  conspirators  are  to  be  ac- 
complished must  be  particularly  stated  in  the  indictment  or  informa- 
tion, the  conspiracy  alleged  in  each  is  to  accomplish  some  purpose  not 
in  itself  criminal  or  unlawful,  but  by  the  use  of  criminal  or  unlawful 
means.  In  the  case  last  cited  ^  Chief  Justice  Shaw,  said :  '*  When  the 
criminality  of  the  conspiracy  consists  in  an  unlawful  agreement  of  two 
or  more  persons  to  compass  or  promote  some  criminal  or  illegal  purpose, 
that  purpose  must  be  fully  and  clearly  stated  in  the  indictment,  and  if 
the  criminality  of  the  offense  which  is  intended  to  be  charged  consists  in 
the  agreement  to  compass  or  promote  some  purpose  not  of  itself  crim- 
inal or  unlawful,  by  the  use  of  fraud,  force,  falsehood  or  other  crim- 
inal or  unlawful  means,  such  intended  use  of  fraud,  force,  falsehood  or 
other  criminal  or  unlawful  means  must  be  set  out  in  the  indictment. 
Such,  we  think,  is,  on  the  whole,  the  result  of  the  English  authoritlies, 
although  they  are  not  quite  uniform."  ^ 

The  fair  inference  from  this  language  is,  that  where  the  confederacy 
consists  in  an  agreement  to  accomplish  a  criminal  purpose,  while  tiie 
purpose  must  be  clearly  expressed  in  the  indictment,  the  specific  means 
by  which  it  is  proposed  to  accomplish  it  need  not  be  averred.  And  we 
think  this  view  is  sustained  by  the  weight  of  authority. 

This  information  charges  a  combination  of  the  defendants  to  accom- 
plish a  criminal  purpose,  to  wit,  to  defraud  Burke  of  his  money  by 
false  pretenses,  tokens  and  devices,  and  such  purpose  is  fully  and 
clearly  stated  in  the  information.  We  think  the  information  fulfills  the 
requirement  of  the  declaration  of  rights,^  in  that  it  states  suflQciently 
''  the  nature  and  cause  of  the  accusation  "  against  the  defendants ;  and 
that  it  is  not  essential  to  set  out  the  specific  means  by  the  use  of  which 
the  alleged  conspirators  proposed  to  accomplish  their  criminal  purpose. 

This  view  is  supported  by  the  consideration  that  the  conspiracy  itself 
constitutes  the  offense,  although  the  purpose  of  it  be  not  effected. 

Had  the  defendants  met  and  agreed  to  obtain  one  hundred  and  ten 
dollars  of  Burke,  by  means  of  false  pretenses  and  devices,  or  by  the  use 
of  privy  and  false  tokens,  and  left  it  to  one  of  their  number  to  execute 
the  conspiracy  by  employing  such  pretenses,  tokens  or  devices  to  that 
end  as  he  might  choose,  there  is  no  doubt  the  offense  would  have  been 
complete,  and  that  an  indictment  for  a  conspiracy  to  compass  a  criminal 

1  Per  Shaw,  O.  J.  in  Com.  v.  Hant,  4  Meto.  '  1  East  P.  C .  461 ;  1  Stark.  Or.  PL  (M  ed.) 
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purpose  would  lie  against  the  defendants,  although  nothing  had  been 
done  in  execution  thereof.  Yet,  in  such  an  indictment,  it  would  be  im- 
possible to  set  out  the  specific  means  by  which  the  criminal  purpose 
was  to  be  accomplished,  for  they  were  never  agreed  upon.  True,  no 
such  difficulty  would  arise  where  the  objects  of  the  conspiracy  have 
been  executed ;  but  we  are  not  aware  that  the  law  makes  any  distinc- 
tion between  executed  and  unexecuted  conspiracies  in  respect  to  the 
averments  required  in  indictments  therefor. 

The  first  question  submitted  by  the  learned  circuit  judge  must  there- 
fore, be  answered  in  the  affirmative. 

2.  We  are  now  to  determine  the  second  question  submitted  to  us, 
which  is  as  follows :  Does  the  evidence  in  the  case  support  the  charge 
of  conspiracy  as  contained  in  the  said  first  count?  It  has  already  been 
said  that  the  information  charges  a  conspiracy  by  the  defendants  to 
commit  an  act  made  criminal  by  section  thirty-eight  of  the  statute  — 
that  is,  to  obtain  money  of  Burke,  knowingly  and  designedly,  by  false 
pretenses,  and  by  false  and  privy  tokens.  It  seems  clear  that  the 
defendants  can  not  lawfully  be  convicted  of  the  conspiracy  charged  in 
the  information,  unless  the  evidence  establishes  the  fact  that  the  pur- 
pose thereof  was  a  criminal  purpose  within  the  statute. 

The  only  evidence  before  us  of  the  alleged  conspiracy  or  its  purpose, 
is  the  acts  of  defendants  in  obtaining  money  from  Burke. 

Hence,  if  those  acts  constitute  an  offense  within  the  provisions  of 
section  thirty-eight  of  the  statute,  the  evidence  is  sufficient  to  support 
the  charge  of  conspiracy  as  contained  in  the  information,  otherwise 
not.  We  are  to  inquire,  therefore,  whether  the  acts  of  the  defendants, 
as  proved  on  the  trial,  would  support  a  conviction  on  an  information 
against  them,  under  the  statute,  for  obtaining  money  of  Burke  by  false 
pretenses. 

The  fifteen  dollars  first  paid  by  Burke  to  the  defendant  C.  Crowley, 
was  paid  on  an  executory  contract  between  them,  that  the  latter  should 
procure  for  Burke  a  quantity  of  counterfeit  money  for  circulation. 
There  does  not  seem  to  be  any  element  of  an  oifense,  under  section 
38,  in  this  transaction.  It  was  a  mere  executory  contract  of  sale, 
the  breach  of  which  is  no  crime.  On  the  contrary,  had  the  con- 
tract been  performed,  Burke  would  have  been  guilty  of  a  criminal 
offense,  to  wit,  of  having  in  his  possession  counterfeit  money  or  evi- 
dences of  <|ebt,  knowing  the  same  to  be  counterfeit,  with  intent  to 
utter  it  as  false. ^  It  were  better,  therefore,  that  the  executory  con- 
tract be  broken  than  kept. 

The  two  sums  of  twenty  dollars  and  twenty-five  dollars,  paid  through 

1  Rot.  Stats.,  ch.  167,  see.  6. 
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the  express  company,  were  obtained  from  Burke  on  the  false  pretense 
that  the  boxes  received  by  hini  contained  counterfeit  money.  Had  he 
obtained  what  he  expected  he  intended  to  use  it  in  a  criminal  manner. 
The  false  pretenses,  therefore,  prevented  him  from  committing  such 
crime. 

In  the  case  of  the  fifty  dollars  paid  to  the  defendant  Camahan,  Burke 
supposed  he  was  bribing  Carnahan,  with  that  money,  to  commit  a  crime ; 
and  had  this  supposition  been  true,  Burke  would  have  been  particeps 
criminis  therein.^ 

Hence,  all  the  money  obtained  from  Burke  was  paid  by  him  in  the 
furtherance  of  criminal  motives  and  intentions  on  his  part.  The  money 
having  been  obtained  under  such  circumstances,  by  false  pretenses  and 
tokens,  is  the  case  within  section  38,  before  cited? 

It  has  been  held  in  New  York,  where  the  same  statute  is  in  force,  that 
false  pretenses  of  that  character  are  not  within  the  statute,  and  not  pun- 
ishable criminally.  In  McCord  v.  People^^  it  is  said  per  curiamy  that 
*'  the  prosecutor  parted  with  the  property  as  an  inducement  to  a  sup- 
posed officer  to  violate  the  law  and  his  duties ;  and  if,  in  attempting  to 
do  this,  he  has  been  defrauded,  the  law  will  not  punish  his  confederate, 
although  such  confederate  may  have  been  instrumental  in  inducing  the 
commission  of  the  ofiense. 

''  Neither  the  law  nor  public  policy  designs  the  protection  of  rognea 
in  their  dealings  with  each  other,  or  to  insure  fair  dealing  and  truthful- 
ness, as  between  each  other,  in  their  dishonest  practices.  The  design 
of  the  law  is  to  protect  those  who  for  honest  purpose  are  induced,  upon 
false  and  fraudulent  representations,  to  give  credit  or  part  with  their 
property  to  another,  and  not  to  protect  those  who,  for  unworthy  or 
illegal  purposes,  part  with  their  goods." 

So,  also,  in  People  v.  Stetson,^  Mr.  Justice  Welles,  delivering  the 
opinion  of  the  court,  says :  ^'  In  all  the  numerous  reported  cases  under 
the  English  and  American  statutes  to  prevent  the  obtaining  money,  etc. , 
by  false  tokens  or  pretenses,  I  have  not  found  one  which  was  held  to  be 
within  the  statute,  in  which  the  transaction  on  the  part  of  the  person 
injured  would  not  have  been  lawful,  provided  the  representations  or 
pretenses  were  true,  nor  where  such  representations  or  tokens,  if  true, 
were  not  in  violation  of  law.  I  can  not  believe  the  statute  was  designed 
to  protect  any  but  innocent  persons,  nor  those  who  appear  to  have  been 
in  any  degree  parOceps  criminis  with  the  defendant.  To  determine 
what  attitude  he  occupies  in  that  respect,  it  should  be  assumed  that  all 
the  representations  made  to  him,  whether  in  words  or  tokens,  were  true ; 
because  it  is  an  essential  ingredient  of  the  case  that  he  believed  them  to 

1  Rey.  stats.,  ch.  167,  sec.  22.  84  Barb.  16L 
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be  true ;  otherwise  he  could  not  claim  that  he  was  influenced  by  them. 
Looking  at  his  conduct  in  that  light,  and  with  that  assumption,  if,  in 
parting  with  his  money  or  property  09  yielding  his  signature,  he  was 
himself  guilty  of  a  crime,  it  can  not  be  that  he  is  within  the  protection 
of  the  statute.  Testing  the  case  under  consideration  by  these  rules,  it 
is  impossible,  in  my  opinion,  to  sustain  the  indictment.  Barlow  be- 
lieved that  the  defendant  was  a  constable,  and  had  a  warrant  against 
him  for  a  rape.  He  is  chargeable  with  knowledge  that  the  law  forbade 
any  settlement  or  compromise  of  the  matter,  and  that  it  would  be  a  mis- 
demeanor in  the  defendant  to  neglect  to  execute  the  process.  In 
attempting  to  cheat  the  law,  he  has  himself  been  defrauded  of  his 
watch.** 

In  People  v.  Clough,^  Mr.  Justice  Cowen  refers  to  the  preamble 
of  the  act  of  80  George  II.  ,2  of  which  the  statute  of  New  York  and  our 
own  are  substantially  copies,  as  showing  the  reason  and  scope  of  those 
statutes.  It  is  as  follows:  "  Whereas,  divers  evil  disposed  persons,  to 
support  their  profligate  way  of  life,  have,  by  various  subtle  stratagems, 
threats  and  devices,  fraudulently  obtained  divers  sums  of  money, 
goods,  WTires  and  merchandise,  to  the  great  injury  of  industrious  fam- 
ilies, and  to  the  manifest  prejudice  of  trade  and  credit."  This  pream- 
ble goes  to  show  that  the  law  was  originally  enacted  for  the  protection 
of  trade  and  credit,  and  of  honest  and  industrious  people,  and  not  (in 
the  language  of  McCord  v.  People),  *'  for  the  protection  of  rogues 
in  their  dealings  with  each  other." 

The  doctrine  of  the  above  cases  was  vigorously  assailed  upon  princi- 
ple by  Mr.  Justice  Peckham,  dissenting  from  the  decision  of  the  court 
in  McCord  v.  People,  and  he  cited  Commonwealth  v.  Harris,^  and 
CommonwedUh  v.  Morrill,^  It  must  be  conceded  that  these  cases,  par- 
ticularly the  former,  sustain  his  views.  * 

Rex  V.  Stratton,  cited  in  a  note  to  Buck  v.  Buck,^  illustrates  the 
same  principle,  and  is  directly  in  point  in  this  case.  The  indictment 
was  for  a  conspiracy  to  deprive  the  prosecutor  of  the  ofllce  of  secretary 
of  an  illegal  company.  Lord  EUenborough  said:  ''This  society  was 
certainly  illegal.  Therefore  to  deprive  an  individual  of  an  ofllce  in  it 
can  not  be  treated  as  an  Injury.  When  the  prosecutor  was  secretary 
of  the  society,  instead  of  having  an  interest  which  the  law  would  pro- 
tect, he  was  guilty  of  a  crime." 

In  Jacob's  Law  Dictionary  the  essential  elements  of  a  criminal  con- 
spiracy are  thus  stated:  "  Confederacy  {confederatio)  is  when  two  or 
more  combine  together  to  do  any  damage  or  injury  to  another,  or  to  do 

1  17  Wend.  S51.  «  8  Oosh.  671. 
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any  unlawful  act.  And  false  confederacy  between  divers  persons  shall 
be  punished,  though  nothing  be  put  in  execution.  But  this  confeder- 
acy, punishable  by  law  before  il^  is  executed,  ought  to  have  these  inci- 
dents: First,  it  must  be  declared  by  some  matter  of  prosecution,  as  by 
making  of  bonds  or  promises,  the  one  to  the  other ;  secondly,  it  should 
be  malicious,  as  for  unjust  revenge ;  thirdly,  it  ought  to  be  false,  against 
an  innocent;  and  lastly,  it  is  to  be  out  of  court,  voluntarily."  ^  In 
the  present  case,  the  confederacy  or  conspiracy  charged  in  the  informa- 
tion is  punishable  by  law  before  it  is  executed,  and  hence  is  within  the 
above  rule.  As  already  observed,  the  proofs  show  that  it  is  not  ^*  false, 
as  against  an  innocent."  « 

After  ipuch  investigation  and  deliberation,  we  have  reached  the  con- 
clusion that  the  rule  of  the  New  York  cases  is  supported  by  the  better 
reasons,  as  well  as  by  the  weight  of  authority,  and  that  it  is  our  duty  to 
adopt  it.  We  do  so  with  hesitation,  because  able  judges  and  courts 
have  held  a  diiSerent  rule ;  and  with  reluctance,  because  the  acts  of  the 
defendants  (or  some  of  them),  as  disclosed  by  the  evidence,  were  out- 
rageous and  indefensible,  and  the  perpetrators  richly  merit  punishment. 

But  it  is  far  better  that  they  should  escape  punishment  under  this 
information  than  that  the  sound  legal  rules  should  be  disregarded  to 
meet  the  supposed  exigencies  of  a  particular  case. 

It  may  further  be  observed  (although  not  essential  to  the  determina- 
tion of  the  question  under  consideration),  that  had  Burke  exercised 
common  prudence  and  caution,  he  could  not  have  been  misled  by  the 
false  pretenses  by  which  he  was  induced  to  pay  the  money  to  Carnahan. 
He  had  in  his  possession  the  box  which  the  latter  charged  contained 
counterfeit  money,  and,  by  an  examination  of  its  contents,  could 
readily  have  ascertained  whether  the  charge  was  true.  The  cases  cited 
by  counsel  for  the  defendants  abundantly  show  that  such  a  case  is  not 
within  the  statute. 

It  follows,  from  the  foregoing  views,  that  the  second  question  sub- 
mitted by  the  learned  circuit  judge  for  our* determination  must  be  an* 
swered  in  the  negative. 

The  case  must  be  certified  to  the  Circuit  Court  with  these  answers  to 
the  questions  reported,  and  with  the  direction  that  the  court  proceed  in 
accordance  with  our  decision. 

1  Terms  de  Ley,  168. 
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consfibacy  to  defraud  —  requisites  of  crime. 
United  States  v.  Crapton. 

[4  DiU.  146.] 
In  the  United  States  Circuit  Court,  Western  District  of  Missouri^  1877. 

Seotlon  5440  of  the  lUvlBed  Statntes  does  not  extend  to  a  case  where  the  contemplated 
frand  depends  entirely  upon  the  passage  of  a  future  act  of  Oongress  to  make  it 
effectiTC. 

Demurrer  to  indictment  for  conspiracy  to  defraud  the  United  States. 
The  indictment  in  substance,  charges :  — 

1.  That  John  D.  Crafton,  one  of  the  defendants,  was,  at  the  time 
charged,  the  adjutant-general  and  acting  paymaster-general  of  the  State 
of  Missouri;  that  John  D.  Crafton,  Jr.,  was  a  clerk  in  his  office;  that 
the  defendants,  John  M.  Irvin,  John  C.  Bender,  and  Waller  Toung, 
were  acting  as  the  agents  and  attorneys  for  the  collection  of  a  claim 
and  demand  alleged  to  be  due  the  members  of  a  certain  company  of 
enrolled  militia,  growing  out  of  their  alleged  services  in  the  war  for  the 
suppression  of  the  rebellion. 

2.  That,  for  the  purpose  of  defrauding  the  United  States  out  of  the 
money  alleged  to  be  due  for  such  services,  the  said  defendants  conspired 
together  to  obtain  the  payment  thereof  out  of  the  treasury  of  the  UnitM 
States. 

8.  That,  to  effect  the  object  of  said  conspiracy,  the  defendants, 
Irvin,  Bender  and  Young,  made  a  false  and  fictitious  muster  and  pay- 
roll of  said  company,  and  presented  the  same  to  the  defendant  John  D. 
Crafton,  as  such  acting  paymaster-general,  to  audit,  approve  and  allow 
the  claim,  contained  in  said  roll. 

4.  That,  to  further  effect  the  object  of  said  conspiracy  the  defend- 
ant John  D.  Crafton,  as  acting  paymaster-general,  did  audit,  ap- 
prove, and  allow  such  claim,  and  issued  certificates  of  indebtedness 
of  the  State  of  Missouri,  for  the  amount  claimed  to  be  due  on  said  roll, 
and  delivered  them  to  the  defendant  Young. 

5.  That,  further  to  eifect  the  object  of  the  conspiracy,  all  of  the 
defendants  transmitted  the  false  and  fictitious  muster  and  pay-roll  of 
said  company  to  the  third  auditor  of  the  treasury  of  the  United  States, 
with  the  amount  on  said  roll  as  audited,  approved  and  allowed,  and 
showing  the  issue  of  the  certificates  of  indebtedness  therefor,  for  file  by 
the  third  auditor  of  the  treasury  department  of  the  United  States,  until 
such^ime  as  Congress  should  thereafter  provide  for  the  payment  of  the 
fraudulent  claim  contained  in  and  upon  said  roll. 
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6.  That,  further  to  effect  the  object  of  the  conspiracy,  the  defend- 
ants employed  Craig  and  Strong,  to  secure  the  passage  of  a  bill  which 
had  been  introduced  into  the  Senate  of  the  United  States  for  the  pay- 
ment of  said  fraudulent  claims. 

Mr>  Mvllins^  district-attorney,  for  the  United  States. 

Mr,  Chandler^  Mr,  Kemp^  and  Mr,  Lay,  for  the  defendants. 

Dillon,  Circuit  Judge.  The  indictment  is  founded  upon  section 
5440  of  the  Revised  Statutes,  which  is  as  follows:  ^^  If  two  or  more 
persons  conspire  ♦  ♦  ♦  to  defraud  the  United  States  in  any  man- 
ner, or  for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspirac}',  all  the  parties  to  such  conspiracy 
shall  be  liable  to  a  penalty  of,"  etc. 

The  nature  of  the  acts  charged  against  the  defendants  in  the  indict- 
ment, are  more  fully  seen  by  reference  to  the  act  of  the  Legislature  of 
Missouri,  approved  March  19th,  1874,  entitled  *^An  act  to  audit  and 
adjust  the  war  debt  of  the  State."  ^  The  claims  ^^  of  officers  and 
soldiers  of  the  enrolled  Missouri  militia"  were  primarily,  and,  until  as- 
sumed by  Congress,  exclusively,  against  the  State,  and  not  against  the 
general  government.  The  latter  has  never  assumed  their  pa3rment.  If, 
at  the  time  that  the  acts  set  forth  in  the  indictment  were  done,  the  gen- 
eral government  had  provided  for  the  payment  of  such  claims  out  of  its 
own  treasury,  undoubtedly  those  acts,  fraudulent  in  their  nature  and 
object,  would  have  been  criminally  punishable.  It  is  just  at  this  point 
tlfckt  the  case  stated  in  the  indictment  is  vulnerable.  Under  the  recog- 
nized rules  of  criminal  pleading,  it  is  not  sufficient  to  allege  generally  a 
conspiracy  to  defraud ;  but  the  nature  of  the  fraud,  and,,  to  the  required 
extent,  the  manner  in  which,  or  the  means  by  which,  it  was  to  be 
effected,  must  be  averred.^  In  the  case  at  bar,  this  has  been  attempted 
by  the  pleader,  but  the  difficulty  is  that,  it  appears  from  the  averments, 
the  alleged  conspiracy  to  defraud  the  United  States  was,  under  the  ex- 
isting legislation  of  Congress,  legally  impossible  of  execution.  The 
fraudulent  muster  and  pay-roll  was  transmitted  to' the  third  auditor  to  be 
filed,  to  await  the  passage  of  an  act  of  Congress  which  should  provide 
for  the  payment  of  the  fraudulent  claims  contained  therein.  It  was  not 
filed  as  an  existing  claim  against  the  United  States ;  on  the  contrary,  the 
debt  to  the  persons  named  in  the  roll  was  the  debt  of  the  State,  and 
would  remain  such  unless  Congress  should  assume  it.  It  could  not  be 
known  that  such  assumption  would  ever  be  made,  or,  if  made,  that  the 
said  rolls  would  have  any  legal  significance  or  value. 

However  fraudulent  in  ulterior  design,  or  morally  reprehensible  the 
acts  charged  may  be,  still  our  judgment  is  that  section  5440  of  the 

1  Laws  1874,  p.  102,  sec.  10  etteq,  s  United  States  v.  Crnikshaiik,  02  U.  S. 

542,668. 
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Beyised  Statutes  can  not  be  extended  to  a  case  where  the  fraud  which 
the  conspiracy  contemplated  can  only  be  effected  in  case  an  act  of  Con- 
gress shall  be  thereafter  passed  of  a  nature  to  fit  the  prior  conspiracy 
and  give  it  something  to  feed  upon.  The  demurrer  to  the  indictment 
must  be  sustained. 

Kbssel,  J.,  concurs. 

Judgment  accordingly. 


CONSPIBACY  — OVERT  ACT  MUST  BE  AYEBBED  OB  PBOVED  —  BEQUI- 
SITES  OF  INDICTBiBNT  IN  UNITBD  STATES  COUBTS. 

United  States  v.  Walsh. 

[6  DiU.  58.] 

In  the  United  States  Circuit  Courts  Eastern  District  of  MieeoaH,  1878. 

1.  Xhe  Oommon.  Law  OiB«n«a  of  Ckmspiraoy  is  not  panishable  in  the  Federal  courts. 
Under  the  United  States  statutes  (Bey.  Stats.,  seot  5440)  an  overt  act  as  well  as  an 
unlawful  agreement  must  be  proved. 

'S.  An  Indlotmant  for  a  Oqxuipiraay, "  must  iniorm  the  defendant  of  the  nature  and 
cause  of  the  accusation  "  as  required  by  the  Constitution  of  the  United  States,  and 
must  set  forth  the  offense  with  clearness  and  certainty. 

Indictment  drawn  under  section  5440.^  Motion  to  quash  on  the 
^ound  that  the  indictment  was  not  sufficiently  precise,  specific  and 
certain. 

Dillon,  J.  We  have  examined  all  the  cases  cited  in  the  arguments 
of  the  respective  counsel,  and  many  others,  and  we  have  considered 
the  propositions  they  have  advanced,  and  now  proceed  to  announce, 
inthout  much  elaboration,  the  conclusions  we  have  reached. 

At  common  law  the  offense  of  conspiracy  was  complete  whenever  the 
unlawful  concert  and  agreement  was  entered  into  and  concluded, 
although  nothing  was  done  in  pursuance  thereto,  or  to  carry  it  into 
effect.  The  gist  of  the  offense  was  the  unlawful  agreement.  The 
offense  of  conspiracy  at  common  law  being  complete  without  an  overt 
act,  it  was  one  of  the  few  cases  in  which  the  law  undertook  to  punish 
criminally  an  unexecuted  intent  or  purpose  to  commit  a  crime.  But 
such  is  the  settled  doctrine  of  the  common  law,  and  hence,  in  an  indict- 
ment for  conspiracy  at  common  law,  it  is  not  necessary  to  allege  any 
overt  act  or  to  prove  it,  if  it  is  alleged.  It  is  a  settled  doctrine  in  our 
jurisprudence  that  there  are  no  common  law  offenses  against  the  gov- 
ernment of  the  United  States.     An  act  or  omission,  to  be  criminally 

1  Key.  stats. 
2  Defences  86 
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punished  in  the  Federal  courts,  must  be  declared  to  be  an  offense  by  an 
act  of  Congress. 

It  follows  that  the  act  of  Congress  must  constitute  the  sole  basis  of 
the  ofiense  of  conspiracy,  and  the  section^  on  which  this  indictment 
is  founded  changes,  in  material  respects,  the  offense  of  conspiracy  as  it 
existed  at  common  law.  This  section  not  only  makes  the  unlawful 
agreement  to  do  the  prohibited  act  essential  to  a  completed  offense, 
but  also  '^  that  one  or  more  of  the  parties  to  such  conspiracy  shall  do 
some  act  to  effect  the  object  thereof."  These  considerations  are  im- 
portant in  determining  the  weight  due  to  the  English  cases  on  the  sub- 
ject of  the  particularity  and  certainty  necessary  in  indictments  for 
conspiracy.  The  English  courts  have  sustained  indictments  for  con- 
spiracy which  were  framed  in  the  most  general  manner,  and  without 
alleging  any  overt  acts.^  This  laxity  and  departure  from  principle  have 
been  regretted  in  the  more  recent  cases  in  that  country,  and  have  been 
sought  to  be  remedied  by  giving  to  the  defendant,  where  the  count  is 
general  and  the  charge  indefinite,  the  right  to  call  for  a  ^^  bill  of  par- 
ticulars." Examples  of  this  may  be  found  in  Eeginay.  Stapylton^^ 
Rex  y.  HamUtoriy^  and  some  other  cases.  We  have  no  such  anomalous 
practice  in  this  country,  and  the  settled  doctrine  of  the  American  courts 
is,  that  an  indictment  for  conspiracy,  like  all  other  indictments,  '•'•  must 
inform  the  defendant  of  the  nature  and  cause  of  the  accusation  "  ^  and 
must  set  forth  the  offense  with  clearness  and  certainty. 

"Every  ingredient  of  which  the  offense  is  composed  must  be  accu- 
rately and  clearly  alleged."  ®  And  in  the  recent  case  of  United  States 
V.  Cruikshank^''  these  principles  were  applied  by  the  Supreme  Court 
of  the  United  States  to  the  case  of  an  indictment  for  conspiracy.  The 
judgment  of  the  court  in  the  case  last  cited  was  that  the  indictment  was 
bad  for  vagueness  and  generality,  and  because  it  lacked  the  certainty 
and  precision  required  by  the  established  rules  of  criminal  pleading. 
In  delivering  the  opinion  of  the  court  the  chief  justice  said :  V^  The  ac- 
cused has,  therefore,  the  right  to  have  a  specification  of  the  charge 
against  him,  in  order  that  he  may  decide  whether  he  should  present  his 
defence  by  motion  to  quash,  demurrer  or  plea ;  and  the  court,  that  it 
may  determine  whether  the  facts  will  sustain  the  indictment."  And 
the  Supreme  Court  cites  and  approves  the  decisions  in  New  Hampshire,® 
Vermont,®    Michigan,^**  and  Maine,^  which  reject  the  authority  and 

1  Bey.  Stats.,  seo.  6440.  t  92  U.  8.  MS,  557. 

*  Rex  V.  GUI,  2  Barn.  A  Aid.  204.  »  Stote  v.  Parker»  48  N.  H.  88. 
8  2  Cox,  Or.  Cas.  69.  •  Stote  v.  Keaoh,  40  Vt.  118. 

4  7  0.  &  P.  448.  10  Alderman  v.  People,  4  Mich.  414. 

*  Onnfit  U.  8.,  6th  amend.  U  Stoto  v.  Roberts,  84  Bfe.  820. 
«  United  States   v.   Cook,  17  Wall.  174. 
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soundness  of  the  English  decisions  sustaining  the  sufficiency  of  vague 
and  general  counts  in  indictments  for  conspiracy.  Among  the  cases 
cited  by  the  Supreme  Court  of  the  United  States  was  that  of  State  y. 
Parker,^  in  which  the  requisites  of  an  indictment  for  conspiracy  and 
the  course  of  decisions  in  England  are  considered  with  care  and  ability. 
After  commenting  on  the  English  decisions,  Chief  Justice  Bell  says : 
*'  We  are  constrained  to  regard  these  decisions,  which  are  not  authorities 
here,  as  of  very  little  weight,  because  the  reasons  assigned  for  the  leading 
case,  on  which  all  the  others  depend  (if  reasons  they  can  be  called),  are 
weak  and  unsound,  and  none  better  have  been  suggested  in  any  of  those 
that  followed,  because  it  appears  by  Lord  Denman's  opinion  in  Q^een 
y.  Kendrick^^  that  eminent  judges  have  regretted  the  decisions  as  dan- 
gerous to  the  accused,  because  the  courts  have  found  themselves  com- 
pelled to  supply  the  defects  of  such  indictments  by  bills  of  particulars, 
which  is  conclusive  that,  in  the  opinion  of  such  Judges,  the  indictments 
did  not  state  the  crime  or  offense  so  '  fully,  and  plainly,  substantially 
and  formally,'  ^  that  a  party  ought  not  to  be  put  upon  his  trial  until  its 
defects  were  supplied.  We  infer  from  the  repeated  instances  in  which 
the  courts  have  been  called  to  reaffirm  these  decisions,  that  the  judg- 
ment of  the  bar  revolts  at  them  as  unsound,  and  we  draw  the  same  infer- 
ence from  the  fact  that,  out  of  the  decisions  we  have  found  since  1819, 
no  less  than  four  are  in  conflict  with  the  cases  we  have  here  cited.  These 
are :  Rex  v.  Richardson^^  Rex  v.  Fowle^^  Rex  v.  Buis  ^  and  Regina  v. 
Peck.''  The  same  question  has  arisen  in  the  courts  of  Massachusetts, 
Maine,  New  York  and  Michigan,  and  has  been  decided  with  reference 
to  the  English  decisions,  as  we  think,  more  in  accordance  with  the  gen- 
eral principles  of  the  law." 

The  views  of  the  Supreme  Court  of  Vermont  in  the  case  of  State  v. 
Keach,^  cited  by  the  Supreme  Court  of  the  United  States,  and  of  the 
Supreme  Court  of  Massachusetts,^  and  of  the  Supreme  Court  of  Penn- 
sylvania,^^ are  to  the  same  eifect,  and  equally  pointed  and  decisive. ^^ 

The  principles  laid  down  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  United  States  v.  Cruikshank^^^  cover  every  question  which 
arises  as  to  the  sufficiency  of  the  second  count  of  the  indictment  now 
under  consideration.  Let  us  turn  to  this  count  and  see  what  it  alleges 
against  the  defendants.  This  count  is  divisible  into  two  parts :  first,  the 
conspiracy  portion ;  second,  the  portion  which  charges  what  is  termed 


1  43  N.  H.  83. 

S6Ad.  &E.  (N.  8.)49. 

S  K.  H.  Bm  of  Bights,  sec.  15. 

«  1  Man  ft  B.  403  (1826). 

»  4  G.  A  P.  092  (188(V). 

•1AC1.&E.  327(1884). 

'  9  Ad.  A  E.  686  (1889). 


•  40  Vt.  118. 

*  Com.  V.  Hant»4  Mete  111 ;  Com.  v.  East* 
man,  1  Cosh.  189 ;  Com.  v.  Shedd,  7  Cash.  614 

10  Com.  V.  Hartman,  6  Barr.  213. 

11  See,  also,  Arohb.   Or.  PI.   A  Et.  (6th 
Am.  ed.),  620  and  cases  cited. 

IS  tupra. 


564  CRIMES   AGAINST  THE  PUBLIC  PEACE. 

the  *'  overt  act "  — i.e.,  ''  the  act  done  "  by  the  defendants  ''  to  effect 
the  object  of  the  conspiracy."  The  conspiracy  to  defraud  the  United 
States  is  alleged  to  consist  in  '^  certifying  that  certain  false  and  fraudu- 
lent accounts  and  vouchers  for  material  furnished  for  use  in  the  con- 
struction of  the  said  custom-house  and  post-offlce,  and  for  labor 
performed  on  said  building,  were  true  and  correct."  What  can  be 
more  general  and  indefinite  than  this?  It  is  not  alleged  that  the  con- 
spiracy was  to  certify  falsely  all  accounts  and  vouchers  for  material  and 
labor  for  the  building,  but  to  certify  '^  that  certain  false  accounts  and 
vouchers  for  material  and  labor  were  true  and  correct."  This  is  alL 
But  what  accounts  and  what  vouchers  is  not  alleged.  How  does  this 
advise  the  defendant  so  as  to  enable  him  to  make  his  defence ;  what 
accounts  or  what  vouchers  are  to  be  impeached?  How  can  the  court 
know,  if  a  trial  is  gone  into  under  this  indictment,  whether  the  acconnts 
and  vouchers  offered  in  evidence  by  the  government  are  the  same  ones 
in  respect  to  which  the  grand  jury  found  the  bill  of  indictment.^  If 
the  defendants  are  convicted  or  acquitted  on  an  indictment  so  general 
and  uncertain,  how  can  they  plead  the  judgment  in  bar  of  another 
prosecution?  How  does  it  appear  that  the  accounts  and  vouchers  were 
such  as  that  an  intent  to  defraud  the  United  States  can  be  predicated 
of  them?  No  dates,  sums,  amounts,  persons  or  materials  are  men- 
tioned, and  it  does  not  appear  that  this  could  not  be  done,  for  the  alle- 
gation is  that  the  conspiracy  related  to  *^  certain  false  and  fraudulent 
accounts."  We  agree  with  the  Supreme  Court  of  Pennsylvania  in  the 
case  cited,  that  '^  precision  in  the  description  of  the  offense  is  of  the  last 
importance  to  the  innocent,"  and  hence  the  importance  of  the  decision 
of  the  United  States  Supreme  Court  in  the  Cruikshank  Case,  which 
settles  the  law  for  all  the  courts  of  the  United  States. 

This  indictment  does  not  advise  the  defendants  what  they  will  have  to 
meet,  and  they  can  not  tell  from  it  which  of  the  multitudinous  vouchers 
and  accounts  they  have  certified  will  be  relied  on  by  the  government  to 
establish  the  charge.  This  is  an  indictment  for  conspiracy  to  defraud 
the  United  States,  aiid  the  American  decisions  are  uniform  to  the  point 
that  the  means  by  which  the  fraud  is  to  be  effected  must  be  de- 
scribed in  some  part  of  the  indictment  with  certainty.^  Nor  is  the 
uncertainty  in  the  present  indictment  helped  out  by  the  averments  with 
respect  to  the  overt  act.  It  is  charged  in  this  behalf  that  the  defend- 
ants presented  to  the  disbursing  agent  of  the  United  States  certain  written 
and  printed  papers  purporting  to  be  true  and  correct  pa\'-rolls  of  me- 
chanics and  laborers  on  the  building  for  the  month  of  November,  1874, 

1  Lambert  v.  People,  9  Cow.  578.  pra;  Com.  v.  Hunt,  tupra;  State  v.  Roberts, 

s  United  States  v.Ulrlcl,  3  Dill.  6S2,  636;      wpra. 
State  V.  Parker,  aupra;  State  v   Kearh,  tu- 
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which  were  vouchers  for  the  payment  of  the  sum  of  $21,862.02.     But 

it  is  not  alleged  that  these  pay-rolls  were  false  or  not  true,  and  much 

less  that  the  defendants  knew  them  to  be  so.     The  averments  in  respect 

to  the  overt  act  do  not  show  any  criminal  offense  in  connection  with 

those  pay-rolls,  and  hence  we  say  that  they  can  not,  in  any  view,  aid 

the  defects  in  the  conspiracy  portion  of  the  count. ^    We  have  gone  into 

this  matter  thus  fully,  so  that  the  counsel  for  the  government  should  be 

advised  of  the  views  of  the  court  to  guide  his  further  action. 

Judgment  accordingly. 
Treat,  J.,  concurs. 


CONSPIRACY— REQUISITES  OF  OFFENSE. 

United   States  v.  Goldberg. 

[7  Biss.  176.] 
In  the  United  States  Circuit  Court jWisconsinj  1876. 

In  Order  to  Ooiuititiite  a  Oonspiraoy  under  the  laws  of  the  United  States,  two  or  more 
persons  must  agree  to  do  an  unlawful  act,  and  one  or  more  of  them  must  do  some  act 
to  effect  its  object.  A  mere  discussion  as  to  doing  the  act  is  not  sufllcient;  some  act 
must  be  actually  done. 

Indictment  for  conspiracy. 

Dter,  J.,  charged  the  jury  as  follows :  — 

Gentlemen:  It  is  charged  in  the  first  count  of  the  indictment  that 
on  the  24th  day  of  July,  1875,  the  defendants  Philip  Goldberg,  Julius 
Jonas,  and  A.  M.  Crosby  conspired  together  to  willfully  take  and  carry 
away,  with  intent  to  steal  and  destroy,  certain  papers,  documents  and 
records  known  as  ''Returns  of  Gangers  of  Spirits,"  form  59,  and  as 
"  Rectifier's  Notice  of  Intention  to  Rectify,"  form  122,  and  other 
papers  and  documents  then  filed  and  deposited  with  John  M.  Hedrick, 
a  supervisor  of  internal  revenue  of  the  United  States. 

As  acts  to  effect  the  object  of  this  alleged  conspiracy  it  is  charged  in 
this  count  that,  on  the  25th  of  July,  1875,  the  defendants  Philip  Gold- 
berg and  Julius  Jonas,,  at  Milwaukee,  asked  and  demanded  from 
Leopold  Wirth,  Henry  Schanfield,  Louis  Rindskopf ,  William  Bergen- 
thal,  Samuel  Rindskopf,  and  Robert  Kiewert,  $50,000  with  which  to 
hire  and  induce  certain  persons  to  steal,  take  and  carry  away  the  said 
papers,  documents  and  records ;  and  that  on  the  26th  of  July,  1875, 
the  defendants   Philip  Goldberg  and  Julius  Jonas,  at  Milwaukee,  did 

I  Queen  v.  King,  7  Ad.  &  E.  (n.  b.),  sec.  782. 
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meet,  consult  and  confer  together,  and  with  Leopold  Wirth,  Lotiis 
Rindskopf ,  William  Bergenthal,  and  other  persons,  to  devise  plans  and 
means  to  steal,  take  and  destroy  said  papers,  documents  and  records, 
and  traveled  from  Milwaukee  to  Chicago,  and  on  the  29th  of  July, 
1875,  returned  from  Chicago  to  Milwaukee,  and  on  that  day  at  Mil- 
waukee consulted  and  conferred  with  Samuel  Rindskopf  as  to  the 
means  to  be  adopted  to  take  and  carry  away  from  the  possession  of 
John  M.  Hedrick  said  papers,  documents  and  records. 

The  second  count  charges  a  conspiracy  formed  July  28,  1875,  to 
willfully  take  and  carry  away,  with  intent  to  steal  and  destroy,  certain 
papers,  documents  and  records  in  form  required  by  regulations  pre- 
scribed by  the  commissioner  of  internal  revenue,  and  filed  and  depos- 
ited in  the  office  of  the  collector  of  internal  revenue  for  this  district, 
which  papers  and  documents  were  known  as  **  Rectifier's  Notice  of 
Intention  to  Rectify,"  designated  as  form  122,  a  large  number  of  which 
were  given  and  made  to  the  collector,  by  Aaron  Schosnfeld,  as  a  recti- 
fier, and  a  large  number  of  which  were  given  and  made  by  Samuel, 
Ellas,  Jacob  and  Max  Rindskopf,  as  rectifiers  of  distilled  spirits,  to  the 
collector. 

As  overt  acts  to  effect  the  object  of  the  alleged  conspiracy  it  is  charged 
in  this  count  that  on  the  28th  of  July,  1875,  at  Milwaukee,  the  defend- 
ants met,  conferred  and  consulted  with  Samuel  Rindskopf,  Leopold 
Wirth,  Henry  Schanfield,  William  Bergenthal,  and  Louis  Rindskopf,  as 
to  the  mode  and  manner  in  which  the  papers,  documents  and  records 
could  be  taken  and  carried  away ;  and  asked  and  demanded  from  those 
parties  $50,000  as  a  reward  for  taking  and  carrying  away  the  papers, 
documents  and  records,  and  proceeded  to  Chicago  for  the  purpose  of 
meeting  and  consulting  with  Louis  Rindskopf,  Leopold  Wirth  and 
Robert  Kiewert,  as  to  the  means  to  be  adopted ;  and  at  Chicago  did 
meet  and  confer  with  those  parties,  and  there  devised  opportunities  and 
means  to  take  and  carry  away  the  papers,  documents  and  records,  and 
on  the  29th  of  July,  1875,  proceeded  from  Chicago  to  Milwaukee  for 
the  purpose  of  taking  and  carrying  the  same  away. 

The  third  count  charges  a  similar  conspiracy,  as  formed  July  28, 
1875,  to  take  and  carry  away,  with  intent  to  steal  and  destroy,  papers, 
documents  and  records,  which  were  deposited  with  John  M.  Hedrick, 
supervisor  of  internal  revenue,  and  which  purported  to  be  returns  of 
spirits  gauged  by  William  H.  Roddis  in  April,  1875,  and  in  form  re- 
quired by  regulation  prescribed  by  the  commissioner  of  internal  reve- 
nue, and  designated  as  form  59 ;  also  other  papers,  documents  and 
records  deposited  with  John  M.  Hedrick,  supervisor,  relating  to  the 
business  of  Simon  Meyer,  Aaron  Schoenfeld,  and  of  Samuel,  Elias, 
Jacob  and  Max  Rindskopf,  as  rectifiers,  and  to  the  business  of  other 
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persons  who  were  rectifiers  in  this  collection  district ;  also  other  papers, 
documents  and  records  filed  and  deposited  in  the  office  of  the  collector 
of  internal  revenue,  purporting  to  be  returns  of  gaugers  of  spirits, 
designated  as  form  59,  and  filed  and  deposited  in  said  office  by  John 
JS.  Fitzgerald,  John  S.  Taft  and  William  H.  Boddis,  as  internal  revenue 
gangers,  and  other  papers,  documents  and  records  deposited  in  the  col- 
lector's office,  and  all  of  which  were  required  by  law  and  regulation  to 
be  there  filed  and  deposited,  and  related  to  the  business  of  certain  per- 
sons who  carried  on  the  business  of  rectifiers  of  distilled  spirits  in  the 
first  collection  district,  in  the  months  of  March  and  April,  1875. 

As  acts  to  effect  the  object  of  the  conspiracy,  it  is  alleged  in  this 
count  that  on  the  29th  of  July,  1875,  at  Milwaukee,  the  defendants 
asked  and  demanded  from  Leopold  Wirth,  Henry  Schanfield,  Louis 
Rindskopf,  William  Bergenthal,  Samuel  Bindskopf,  and  Robert 
£iewert,the  sum  of  $50,000,  with  which  to  hire  and  induce  certain  per- 
sons to  steal,  take  and  carry  away  said  papers,  documents  and  records. 
It  is  also  charged  that  on  the  30th  of  July,  1875,  the  defendants  at  Mil- 
waukee met,  consulted  and  conferred  together,  and  with  Leopold  Wirth, 
Louis  Rindskopf,  William  Bergenthal  and  other  persons,  to  devise  plans 
and  means  to  accompHsh  the  object  of  the  alleged  conspiracy,  and  trav- 
eled from  Milwaukee  to  Chicago  and  returned  from  Chicago  to  Milwau- 
kee, and  there  consulted  and  conferred  with  Samuel  Rindskopf,  as  to 
the  means  to  be  adopted  to  take  and  carry  away  the  said  papers, 
documents  and  records.  This  is  the  substance  of  the  several  counts  of 
this  indictment,  and  I  have  thus  particularly  called  your  attention  to  the 
allegations  of  each  count,  because  it  is  important  that  they  be  borne  in 
mind  by  you  in  considering  the  evidence. 

By  section  5403  of  the  statutes  of  the  United  States  it  is  made  an 
offense  for  any  person  to  willfully  destroy,  or  attempt  to  destroy,  or, 
with  intent  to  steal  or  destroy,  to  willfully  take  and  carry  away  any 
paper,  document  or  record  filed  or  deposited  in  any  public  office,  or 
with  any  public  officer.  Section  5440  of  the  statute  provides  that 
if  two  or  more  persons  conspire  to  commit  any  offense  against  the 
United  States,  and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  lia- 
ble to  certain  punishment. 

The  charge  in  this  indictment,  then,  is  the  formation  of  such  a  con- 
spiracy as  is  made  punishable  by  section  5440,  namely,  a  conspiracy  to 
commit  an  offense  against  the  United  Stateo,  which  offense  is  that 
named  in  section  5403.  The  question,  therefore,  to.  be  determined  in 
this  case  is,  was  the  alleged  conspiracy  formed  by  any  two  of  the 
defendants  to  willfully  take  and  carry  away,  with  intent  to  steal  or 
destroy,  the  papers,  documents  and  records  mentioned  in  the  indict- 
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ment,  or  any  of  them ;  and  if  such  coaspiracy  was  formed,  did  any  or 
either  of  the  parties  thereto,  to  effect  the  object  of  the  conspiracy,  do 
either  or  any  of  such  of  the  acts  charged  in  the  indictment  as  consti- 
tute acts  to  carry  into  effect  such  object? 

This  indictment  is  against  three  defendants.  The  present  trial, 
however,  does  not,  and  your  verdict  will  not,  include  the  defendant 
Crosby.  The  defendants  Philip  Goldberg  and  Julius  Jonas  only  are 
now  upon  trial.  As  I  have  stated,  the  charge  is  one  of  conspiracy ; 
that  the  defendants  conspired  to  commit  a  certain  offense  against  the 
United  States.  The  questions,  therefore,  requiring  your  attention,  to 
state  them  more  explicitly,  and  in  proper  order,  are  these:  1.  Waa 
there  such  a  conspiracy  as  is  alleged  in  any  or  either  of  these  three 
counts,  and  if  there  was,  were  the  defendants  Goldberg  and  Jonas,  or 
either  of  them,  connected  with  the  conspiracy?  2.  If  such  a  con- 
spiracy was  formed  and  existed,  were  any  or  either  of  such  of  the 
acts  charged  in  the  indictment  as  constitute  acts  to  carry  into  effect  the 
object  of  the  conspiracy,  committed  as  alleged  ? 

I  direct  your  attention,  first,  to  what  is  essential  to  constitute  a  con- 
spiracy. A  conspiracy  is  formed  when  two  or  more  persons  agree 
together  to  do  an  unlawful  act,  —  in  other  words,  when  they  combine 
to  accomplish,  by  their  united  action,  a  criminal  or  unlawful  purpose ; 
and  the  statutory  offense  is  consummated  when  such  agreement  is  made, 
or  such  combination  is  entered  into,  and  one  or  more  of  the  parties  do 
any  act  to  effect  the  object  of  such  conspiracy.  If  two  or  more  per- 
sons agree  together  that  they  will  commit  a  certain  offense  against  the 
United  States,  as  that  they  will  enter  a  public  office  of  the  United 
States,  and  take  and  carry  away  papers  and  records  there  deposited, 
with  intent  to  steal  or  destroy  them,  and  one  or  more  of  the  persons  so 
agreeing  do  any  act  to  effect  the  object  of  such  agreement,  they  are 
guilty  of  the  offense  of  conspiracy. 

It  is  not  necessary  to  constitute  a  conspiracy,  that  two  or  more  per- 
sons should  meet  together,  and  enter  into  an  explicit  or  formal  agree- 
ment for  an  unlawful  scheme,  or  that  they  should  directly,  by  words  or 
in  writing,  state  what  the  unlawful  scheme  is  to  be,  and  the  details  of 
the  plan  or  means  by  which  the  unlawful  combination  is  to  be  made 
effective.  It  is  sufficient  if  two  or  more  persons,  in  any  manner  or 
through  any  contrivance,  positively  or  tacitly,  come  to  a  mutual  under- 
standing, to  accomplish  a  common  and  unlawful  design.^  Of  course,  a 
mere  discussion  between  parties  about  entering  into  a  conspiracy  or  as 
to  the  means  to  be  adopted  for  the  performance  of  an  unlawful  act, 
does  not  constitute  a  conspiracy,  unless  the  scheme,  or  some  proposed 

1  United  Siatea  «.  Baboock»8  Cent.  L.  J.lii. 
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scheme,  is  in  fact  assented  to — concurred  in  by  the  parties  in  some 
manner,  so  that  theii'  minds  meet  for  the  accomplishment  of  the  pro- 
posed unlawful  act. 

As  I  shall  have  occasion  hereafter  more  fully  to  state  to  you,  a  mere 
agreement  or  combination  to  effect  an  unlawful  purpose,  not  followed 
by  any  act  done  by  either  of  the  parties  to  carry  into  execution  the 
object  of  the  conspiracj^  does  not  constitute  the  offense.  There  must 
be  both  the  corrupt  agreement  or  combination,  and  an  act  or  acts  done 
by  one  or  more  of  the  parties  to  effect  the  illegal  object  or  design  agreed 
upon,  to  make  the  punishable  offense  under  the  statute.  Where  there 
is  an  attempted  attainment  of  an  unlawful  end  by  two  or  more  persons, 
who  are  actuated  by  a  common  design  of  accomplishing  that  end,  and 
who  in  any  way,  and  from  any  motive,  or  upon  any  consideration,  work 
together  in  furtherance  of  the  unlawfid  scheme,  each  one  of  the  persons 
becomes  a  member  of  the  conspiracy.  To  establish  the  guilt  of  the 
defendants  on  trial  you  must  be  convinced  upon  the  testimony  that  a 
conspiracy  was  formed,  as  alleged,  to  commit  the  offense  against  the 
United  States,  which  is  particularly  described  in  the  indictment ;  that 
these  defendants,  Goldberg  and  Jonas,  were  parties  to  that  conspiracy, 
if  any ;  and  that  to  effect  the  object  of  such  conspiracy,  one  or  more 
of  the  parties  thereto  did  one  or  more  of  such  of  the  acts  alleged  in  the 
indictnaent  as  constitute  an  act  or  acts  to  effect  the  object. 

It  is  not  essential  that  the  alleged  conspiracy  be  shown  to  have  been 
formed  at  the  precise  time  or  times  stated  in  the  several  counts  of  this 
indictment.  It  is  sufBcient,  so  far  as  time  is  concerned,  if  it  be  shown 
that  at  about  the  time  or  times  charged  there  was  a  conspiracy  between 
any  two  or  more  of  the  persons  who  are  alleged  to  have  conspired  to- 
gether to  willfully  take  and  carry  away,  with  intent  to  steal  or  destroy, 
any  of  the  papers,  documents  or  records  mentioned  in  the  indict- 
ment. 

To  establish  a  conspiracy  it  is  not,  as  I  have  already  said,  necessary 
that  there  should  be  '  ^  an  explicit  or  formal  agreement  for  an  unlawful 
scheme"  between  the  parties,  nor  is  it  essential  that  direct  proof  be 
made  of  an  express  agreement  to  do  the  act  forbidden  by  the  law.  It 
is  as  competent  to  prove  an  alleged  conspiracy  by  circumstances  as  by 
direct  evidence.  In  prosecutions  for  criminal  conspiracies  the  proof  of 
the  combination  charged  must  almost  always  be  extracted  from  the  cir- 
cumstances connected  with  the  transaction  which  forms  the  subject  of 
the  accusation.^ 

The  understanding,  combination,  or  agreement  between  the  parties  in 
the  given  case,  to  effect  the  unlawful  purpose  charged,  must  be  proved, 

1 1  Whan.  Or.  L.,  sect.  285. 
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because  without  the  corrupt  agreement  or  understanding  there  is  no 
conspiracy ;  but,  as  I  have  just  said,  circumstantial  evidence  may  be 
resorted  to  to  show  the  agreement  or  conspiracy.  The  acts  of  parties 
in  the  particular  case,  the  nature  of  those  acts,  their  declarations  and 
statements,  whether  verbal  or  in  writing,  and  the  character  of  the  trans- 
actions or  series  of  transactions  with  the  accompanying  circumstances, 
as  the  evidence  may  disclose  them,  should  be  investigated  and  consid- 
ered as  sources  from  which  evidence  may  be  derived  of  the  existence  or 
non-existence  of  an  agreement,  which  may  be  express  or  implied  to  do 
the  alleged  unlawful  act.  The  government  here  affirms  the  formation 
and  existence  of  a  conspiracy  to  commit  a  particular  offense  against  the 
United  States,  and  that  these  defendants  were  parties  to  such  conspiracy. 
The  burden  is  therefore  upon  the  government  to  prove  what  it  thus 
affirms,  by  legal  and  competent  evidence,  in  order  to  ask  a  verdict  in 
its  favor. 

Now  I  have  said  to  you  that,  to  constitute  the  offense  which  is  made 
punishable  by  the  statute,  there  must  be  not  only  the  conspiring  to- 
gether by  the  parties,  but  the  formation  of  the  conspiracy  must  be  fol- 
lowed by  an  act  done  by  one  or  more  of  the  parties  to  the  conspiracy  to 
effect  its  object.  At  common  law  it  was  an  offense  for  two  or  more 
persons  to  merely  confederate  and  combine  together  by  concerted  means 
to  do  that  which  is  unlawful  or  criminal.  But  in  settling  the  criminal 
liability  of  these  parties,  we  have  to  be  governed  by  the  statute ;  and  as, 
in  order  to  convict,  the  statutory  offense  must  be  proved,  it  is  not  suffi- 
cient to  show  merely  that  a  conspiracy  was  formed.  Persons  may  con- 
spire together  to  commit  an  oiffense  against  the  United  States;  the 
conspiring  together  may  be  complete,  yet  if  the  proceeding  stops  with 
the  mere  agreement,  and  no  act  is  done  to  carry  into  effect  the  object 
of  the  agreement  or  conspiracy,  no  criminal  offense  has  been  committed. 
Acts  and  deeds  are  the  subject  of  human  laws,  not  mere  thoughts  and 
intents,  unless  accompanied  by  acts,  and  the  theory  of  the  law  is,  that 
when  persons  merely  form  a  conspiracy  and  there  pause  in  their  pro- 
ceeding, and  do  no  act  to  effect  its  object,  they  are  to  be  regarded  as 
having  repented  of  the  act  of  conspiring,  and  are  not  to  be  punished  for 
that  alone.  But  the  moment  any  act  is  done  to  effect  the  object  of  a 
conspiracy,  that  moment  criminal  liability  is  fixed ;  and  this  act  to  ef- 
fect the  object,  though  it  be  done  by  only  one  of  the  parties,  binds  each 
and  all  the  parties  to  the  conspiracy  and  completes  the  offense  as  to  all, 
for  in  that  case  the  act  of  one  becomes  the  act  of  both  or  all.  So,  gen- 
tlemen, if  you  should  find  that  the  defendants  conspired  together,  as 
charged  in  the  indictment,  to  willfully  take  and  carry  away  these 
papers,  records  and  documents,  with  intent  to  steal  or  destroy  the  same, 
you  will  then  inquire  whether  the  defendants,  or  either  of  them,  did  any 
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or  either  of  such  of  the  acts  charged  in  the  indictment  as  constitute  acts 
to  effect  the  objects  of  the  conspiracy. 

The  act  must  be  one,  you  will  observe,  to  effect  the  object  of  the  con- 
spiracy. That  must  be  the  character  of  the  act.  It  must  not  be  an  act 
which  is  part  of  the  conspiracy — it  must  not  be  one  of  a  series  of  acts 
constituting  the  agreement  or  conspiring  together,  but  it  must  be  a 
subsequent,  independent  act  following  a  completed  conspiracy,  and 
done  to  carry  into  effect  the  object  of  the  original  combination.  To 
illustrate,  two  persons  conspire  to  take  the  life  of  another.  It  is  agreed 
that  it  shall  be  done.  The  conspiracy  is  complete,  but  there  is  yet 
wanting  the  act  to  effect  the  object  of  the  conspiracy.  One  of  the  par- 
ties purchases  or  procures  the  weapon  with  which  to  do  the  deed ;  there 
you  have  an  act  to  effect  the  object,  and  the  punishable  offense  is  fully 
committed.  So  if  the  parties  subsequent  to  the  formation  of  a  complete 
conspiracy,  following  it  up  and  as  independent  acts,  hold  consultations 
between  themselves  and  others  as  to  the  means  to  be  employed  to  carry 
the  conspiracy  into  effect,  or  go  from  place  to  place,  and  confer  about 
and  arrange  as  to  the  particular  means  or  instrumentalities  that  shall  be 
used  or  employed  to  effect  the  object  of  the  conspiracy,  these  constitute 
acts  to  effect  such  object. 

Now,  if  there  was  this  alleged  conspiracy,  there  must  be  proved  such 
acts  to  effect  its  objects  as  are  alleged.  Some  one  or  more  of  the  overt 
acts  charged  in  the  indictment  must  be  proven,  in  order  to  sustain 
a  conviction,  and  the  act  as  proven,  if  any,  must  be  acts  to  effect 
the  object  of  the  conspiracy.  There  are  .three  general  classes  of 
overt  acts  charged:  1.  Demands  of  money  with  which  to  hire  and  in- 
duce certain  persons  to  take,  carry  away  and  steal  the  papers  and 
records  in  question,  and  as  a  reward  for  taking  and  carrying  the  same 
away.  2.  Journeys  from  Chicago  to  Milwaukee  and  from  Milwaukee 
to  Chicago  for  the  purpose  of  holding  conferences  and  consultations 
with  parties  named  in  the  indictment,  to  devise  means  and  opportunities 
to  take  and  carry  away  the  papers,  records,  etc. ;  and  in  the  second 
count,  there  is  an  allegation  of  a  journey  ^om  Chicago  to  Milwaukee 
for  the  purpose  of  taking  and  carrying  away  the  papers.  3.  Consulta- 
tions and  conferences  with  the  persons  named  in  the  indictment  as  to 
the  mode  and  manner  in  which  and  to  devise  means  and  opportunities 
by  which  the  papers,  documents  and  records  could  be  taken  and  carried 
away. 

The  simple  question  upon  this  branch  of  the  case  is,  were  any  or 
either  of  these  acts  done  by  any  or  either  of  the  defendants,  and  if  so, 
were  they  acts  independent  of  and  to  carry  into  effect  a  completed  con- 
spiracy formed  by  the  defendants  to  take  and  carry  away,  with  intent 
to  steal  or  destroy,  the  papers,  documents  and  records  in  question? 
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Upon  all  the  evidence  and  upon  all  the  circumstances  as  disclosed  to 
you,  you  are  to  determine  the  question. 

I  have  stated  to  you,  gentlemen,  the  general  rules  and  principles 
upon  the  subject  of  conspiracy  and  overt  acts,  applicable  to  this  case. 
There  are  some  more  particular  considerations,  to  which  I  now  direct 
your  attention.  The  offense  charged  is  a  conspiracy  to  take  and  carry 
away,  with  intent  to  steal  or  destroy,  the  papers,  records  and  documents 
mentioned.  It  is  this  conspiracy,  therefore,  that  it  is  incumbent  upon 
the  prosecution  to  prove.  Proof  of  a  combination  for  any  other  pur- 
pose is  not  sufficient.  Proof  of  a  scheme  to  obtain,  by  consent  of  a 
public  officer  having  them  in  his  custody,  access  to  and  inspection  of 
the  papers,  documents  and  records,  would  not  meet  the  requirements  of 
this  indictment,  unless  there  was  the  purpose  to  take  and  carry  away, 
with  intent  to  steal  or  destroy,  such  papers  and  records.  It  is  claimed 
by  the  prosecution  that  the  alleged  conspiracy  was  formed  by  and 
between  the  three  defendants  Goldberg,  Jonas  and  Crosby ;  that  it  was 
not  a  conspiracy  between  those  defendants  and  the  Milwaukee  parties, 
but  that  first  the  conspiracy  was  formed  between  those  defendants,  and 
then  that  what  transpired  between  them  or  any  of  them  and  the  Mil- 
waukee pai-ties  were  acts  to  effect  the  object  of  a  previously  formed 
conspiracy. 

It  is  claimed  on  the  part  of  the  defence  that  there  was  no  such  pre- 
viously formed  and  completed  conspiracy,  and  that  what  took  place 
between  the  defendants  and  the  Milwaukee  parties  were  not  acts  to 
carry  into  effect  any  such  conspiracy ;  that  whatever  was  said  or  trans- 
pired between  the  defendants  and  the  Milwaukee  parties  was  but  part 
and  parcel  of  an  incomplete,  unperfected  transaction  between  the  de- 
fendants and  persons  in  Milwaukee,  and  before  completed  was  wholly 
abandoned.  On  this  subject  I  charge  you  that  if  you  find  from  the 
evidence  that  the  alleged  demands  of  money,  conferences,  consulta- 
tions and  journe3'^s,  if  made  and  had,  were  part  and  parcel  of  an  un- 
completed transaction,  combination  or  arrangement  between  the 
defendants  and  the  Milwaukee  parties,  and  were  not  preceded  by  such 
a  perfected  conspiracy  between  the  defendants  as  is  alleged,  then  such 
demands,  conferences,  consultations  and  journeys,  if  any,  did  not,  nor 
did  either  of  them,  have  the  necessary  character  of  overt  acts,  and  the 
oi^ense  charged  is  in  that  event  not  established.  Further,  if  you  find 
from  the  e\ddence  that  up  to  the  time  of  the  alleged  meeting  of  one  or 
more  of  the  defendants  with  the  Milwaukee  parties,  no  conspiracy  had 
been  formed  as  alleged  between  the  defendants,  and  you  find  that  the 
defendants  had  one  or  more  consultations  with  some  or  any  of  the  Mil- 
waukee parties,  wherein  the  project  of  stealing  or  destroying  the  papers 
and  documents  described  in  the  indictment  was  talked  over  with  a  view 
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to  forming  such  conspiracy,  but  that  the  scheme  was  for  any  cause  then 
abandoned,  and  no  agreement,  combination  or  understanding  was  made 
or  concluded  by  and  between  the  defendants  or  any  two  of  them,  to 
take  and  carry  away  said  papers  and  documents,  with  intent  to  steal  or 
destroy  the  same,  then  and  iu  that  case  no  conspiracy  is  proven,  and 
your  verdict  should  be  for  defendants.  A  mere  intention  to  form  a 
conspiracy,  or  a  mere  solicitation  to  others  to  unite  in  a  projected  con- 
spiracy, when  as  yet  no  conspiracy  has  been  formed,  does  not  meet  the 
requirements  of  the  law.  But  if  the  defendants,  or  any  two  of  them, 
formed  a  conspiracy  to  take  and  carry  away  these  papers,  documents 
and  records,  with  intent  to  steal  or  destroy  the  same,  and  if  upon  the 
complete  formation  of  such  a  conspiracy  by  and  between  themselves, 
either  of  the  defendants  made  the  journeys  or  demands  of  money,  or 
held  the  consultations  and  conferences  alleged,  as  acts  to  effect  the  ob- 
ject of  a  previously  formed  conspiracy,  then  the  offense  as  chaiged  was 
committed. 

As  the  defendants  on  trial  are  indicted  for  conspiracy  with  another 
person  named  in  the  indictment  to  take  and  carry  away  the  papers  and 
records  in  question,  with  intent  to  steal  and  destroy  the  same,  it  is  clear 
that  the  charge  implies  that  they  knew  there  was  such  a  conspiracy, 
and  with  such  knowledge  became  parties  to  the  unlawful  scheme,  and 
the  alleged  guilty  participation  must  be  proved  by  the  government. 
Guilty  connection  with  a  conspiracy  may  be  established  by  showing 
association  by  the  person  accused,  with  others,  in  and  for  the  purpose 
of  the  prosecution  of  the  illegal  object.  Each  party  must  be  actuated 
by  an  intent  to  promote  the  common  design ;  but  each  may  perform 
separate  acts  or  hold  distinct  relations  in  forwarding  that  design. 

If  two  persons  pursue  by  their  acts  the  same  object,  one  performing 
one  act  or  part  of  an  act,  and  the  other  another  act,  or  another  part  of 
the  same  act,  so  as  to  complete  it  with  a  view  to  the  attainment  of  the 
object  they  are  pursuing,  the  jury  are  at  liberty  to  draw  the  conclusion 
that  they  have  been  engaged  in  a  conspiracy  to  ei^ect  the  object.^ 
Co-operation  in  some  form  must  be  shown.  There  must  be  intentional 
participation  in  the  transaction  with  a  view  to  the  furtherance  of  the 
common  design  and  purpose.  If  parties  in  any  manner  work  together 
to  advance  the  unlawful  scheme,  having  its  promotion  in  view,  and 
^^  actuated  by  the  common  purpose  of  accomplishing  the  unlawful  end," 
they  are  conspirators.  If  a  person,  understanding  the  unlawful  char- 
acter of  a  transaction,  encourages,  advises,  or  in  any  manner,  with  a 
view  to  forwarding  the  enterprise  or  scheme,  assists  in  its  prosecution, 
be  becomes  a  conspirator.     Upon  this  subject  I  charge  you  in  substance 
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as  asked  by  the  defendant's  counsel  as  to  the  defendant  Jonas,  that  if 
you  find  from  the  evidence  that  a  conspiracy  was  formed,  as  alleged, 
between  the  other  defendants,  but  that  the  prosecution  has  failed  to 
prove  that  the  defendant  Jonas  intentionally  participated  in  the  trans- 
action, knowing  it  to  be  such  conspiracy,  and  with  a  view  to  the 
advancement  of  the  common  design,  then  your  verdict  as  to  him  should 
be  not  guilty.  As  to  both  defendants  on  trial,  it  must  be  shown  by  the 
evidence  (beyond  reasonable  doubt)  that  they  knowingly  and  design- 
edly assented  to  and  united  in  the  unlawful  combination  charged,  if  any 
such  existed,  in  order  to  make  them  parties  thereto ;  and  the  fact  upon 
this  branch  of  the  case  you  must  determine  upon  all  the  evidence  before 
you. 

Now  I  have  said  that  in  determining  the  question  of  the  formation 
or  existence  of  a  conspiracy,  the  acts  and  declarations  of  the  persons 
accused  may,  among  other  circumstrnces,  be  looked  to  and  considered 
by  the  jury.  Statements  of  one  and  in  some  instances  of  two  of  the 
defendants,  in  the  absence  of  the  other  defendant,  and  conversations 
with  some  of  the  witnesses,  on  the  part  of  one  or  more  of  the  defend- 
ants in  the  absence  of  the  other,  have  been  given  in  evidence.  The 
individual  letters  and  felegrams  of  the  different  defendants  have  also 
been  introduced.  It  is  proper  that  I  should  say  to  you  that  this  evi- 
dence was  admitted  as  bearing  upon  the  question  of  the  existence  of  a 
conspiracy  and  its  nature,  if  any  there  was,  and  as  shedding  light  upon 
the  relation  of  the  person  so  speaking  to  the  transaction.  These  declar- 
ations, statements  and  communications  were  and  are  admissible  as 
bearing  upon  the  question  of  the  existence  of  the  alleged  conspiracy, 
and  as  touching  the  alleged  connection  of  the  persons  making  the  same 
therewith.  If  a  conspiracy  be  shown  to  exist,  the  question  then  fol- 
lows, were  the  defendants  on  trial,  or  either  of  them,  connected  with 
that  conspiracy  as  parties  thereto.  To  establish  the  connection  of 
either  of  the  defendants  therewith,  such  connection  must  be  shown,  by 
facts  or  circumstances,  independent  of  the  declarations  of  others,  or  by 
his  own  acts,  conduct  or  declarations.  And  until  this  fact  is  thus 
established,  he  is  not  to  be  bound  by  the  declarations  or  statements  of 
others.  The  principle  of  law  and  rule  of  evidence  is  that  when  once  a 
conspiracy  or  combination  is  established,  and  a  defendant's  connection 
therewith  is  shown  by  independent  evidence,  then  he  is  bound  by  the 
acts,  declarations  and  statements  of  his  co-conspirators,  because  in  that 
event  each  is  deemed  to  assent  to  or  to  command  what  is  done  by  any 
other  in  furtherance  of  the  common  subject.^ 

So  in  considering  the  testimony  given  as  to  the  acts,  declarations  and 
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statements  of  either  one  of  the  defendants  when  the  other  defendant  or 
defendants  was  or  were  not  present,  yon  are  to  understand  that  that 
testimony  was  submitted  to  you  for  the  purpose  of  showing  in  the  first 
instance  that  there  was  a  conspiracy  formed  and  existing,  and  that  the 
person  or  persons  making  the  declarations,  statements  and  communica- 
tions were  parties  to  it ;  that  the  alleged  connection  of  any  one  of  the 
defendants  with  the  alleged  conspiracy,  if  any  existed,  must  be  shown 
by  facts  or  circumstances  independent  of  statements  of  other  defend- 
ants in  his  absence,  and  that  when  once  that  connection  be  thus  shown, 
then  he  becomes  affected  and  bound  by  the  declarations  and  acts  of 
of  other  parties  to  the  conspiracy,  if  any,  made  and  done  in  the  course 
of  the  prosecution  of  or  pending  the  enterprise  and  during  his  connec- 
tion therewith. 

If  you  should  believe  from  the  evidence  that  any  project  was  dis- 
cussed or  even  a  combination  was  formed  by  the  defendants  or  any  two 
of  them  to  take  and  carry  away,  with  intent  to  steal  or  destroy,  the 
papers  and  records  described  in  the  indictment,  and  that  such  projector 
combination  was  wholly  abandoned  by  the  defendants  before  any  act 
done  to  effect  its  object,, then  you  should  disregard  and  should  not  con- 
sider any  statement,  declaration  or  act  of  any  one  of  the  defendants  as 
affecting  either  of  the  others  made  or  done  after  such  abandonment. 
So,  too,  if  you  .should  find  as  a  fact  such  abandonment  under  the  cir- 
cumstances just  stated,  and  that  thereafter  Samuel  Rindskopf  individu- 
ally employed  the  defendant  Crosby  to  procure  abstracts  of  evidence, 
or  releases  of  property  seized,  or  to  do  other  acts  as  an  employe  for 
said  Rindskopf  or  for  Rindskopf  Bros.,  and  if  you  should  find  that 
any  portion  of  the  correspondence  in  evidence,  between  Crosby  and 
Rindskopf,  was  subsequent  to  such  abandonment,  and  that  it  related 
to  such  employment  and  business  pertaining  thereto,  and  that  the 
defendants  Goldberg  and  Jonas  were  not  parties  to  and  had  no  connec- 
tion with  such  employment  or  arrangement  between  Crosby  and  Rinds- 
kopf, then  that  portion  of  such  correspondence  should  not  be  considered 
by  you  as  e\idence  against  the  defendants  on  trial. 

Further,  if  you  should  find  that  there  never  was  a  conspiracy  between 
the  defendants  to  take  and  carry  away,  with  intent  to  steal  or  destroy, 
the  papers  and  records  in  question,  but  that  the  defendants  Goldberg 
and  Jonas  understood  that  the  acts  to  be  accomplished  by  them  and 
Crosby  were  to  procure  abstracts  of  evidence  in  the  supervisor's  and 
collector's  offices  in  a  lawful  way,  and  to  furnish  an  attorney  to  defend 
the  Milwaukee  parties  and  to  procure  a  release  of  goods  seized  by  the 
government,  or  to  procure  a  settlement  or  compromise  with  the  govern- 
ment, and  that  Crosby,  without  the  knowledge,  direction  or  procurement 
of  Goldberg  or  Jonas,  said  to  the  Milwaukee  parties  that  be  would 
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or  could  get  some  one  else  to  steal  or  destroy  the  papers  or  rtseords, 
then,  and  in  such  case,  the  defendants  Groldberg  and  Jonas,  should  not 
be  bound  by  such  declarations  of  Crosby  in  that  regard.  If,  howerer, 
the  alleged  conspiracy  be  shown  and  the  defendants'  connection  there- 
with be  established,  then  each  party  is  bound  by  the  declarations  of 
^the  other  made  while  the  conspiracy  is  pending  or  is  being  prosecuted. 

I  have  said  that  to  establish  a  conspiracy,  or  the  connection  of  a 
party  therewith,  direct  proof  is  not  indispensable,  and  that  it  may  be 
shown  by  circumstances.  Where  the  prosecution  in  a  criminal  case 
rely  upon  circumstantial  evidence,  that  is,  upon  proof  of  the  facts 
or  circumstances  which  are  to  be  used  as  a  means  of  arriving  at  the 
principal  fact  in  question,  it  is  a  rule  that  these  facts  or  circumstances 
must  be  proved  in  order  to  lay  the  basis  for  the  presumption  which  is 
sought  to  be  established.  Each  circumstance  essential  to  the  conclu- 
sion must  be  proved  to  the  same  extent  as  if  the  whole  issue  rested 
upon  the  proof  of  such. essential  circumstance.  When  the  facts  and 
circumstances  depended  upon  to  establish  the  principal  fact  are  thus 
proved,  the  circumstantial  evidence  thus  produced  may  generally  be 
relied  upon  with  safety  in  arriving  at  a  conclusion  as  to  the  guilt  or  in- 
nocence of  the  person  accused.  The  burden  of  proof  throughout 
is  upon  the  prosecution  to  prove  the  guUt  of  the  defendants. 
To  what  I  have  thus  far  stated  it  is  proper  to  add,  that,  in  a  case 
depending  upon  circumstantial  evidence,  the  rule  is  that,  first,  ''the 
hypothesis  of  delinquency  or  guilt  of  the  offense  charged  in  the  indict- 
ment should  flow  naturally  from  the  facts  proved  and  be  consistent  with 
them  all,  and  second,  the  evidence  must  be  such  as  to  exclude  every 
reasonable  hypothesis  but  that  of  his  guilt  of  the  offense  imputed  to 
to  him ;  or  in  other  words,  the  facts  proved  must  all  be  consistent  with 
and  point  to  guilt  only,  and  must  be  inconsistent  with  innocence."  ^ 

Witnesses  have  been  called  in  the  course  of  the  trial  who  testify  to 
their  own  participation  in  fraudulent  and  criminal  practices,  and  some 
of  whom  are  under  indictment  for  such  practices  in  this  court,  and 
have  pleaded  guilty  to  the  charges  presented  against  them.  There  has 
been  much  criticism  of  their  testimony,  and  considerable  discussion  of 
the  question  as  to  the  weight  to  which  their  testimony  is  entitled.  The 
court  instructs  you,  upon  this  subject,  that  it  is  the  settled  rule  in  this 
country  that  even  accomplices  in  the  commission  of  crime  are  compe- 
tent witnesses,  and  that  the  government  has  the  right  to  use  them  as 
witnesses.  It  is  the  duty  of  the  court  to  admit  their  testimony,  and 
that  of  the  jury  to  consider  it.  The  testimony  of  accomplices  is,  how- 
ever, always  to  be  received  with  caution,  and  weighed  and  scrutinized 
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with  great  oiEire  by  the  jury,  who  should  not  rely  upon  it  unsupported, 
unless  it  produces  in  their  mind  the  most  positive  oonvlctaon  of  its 
truth.  It  is  just  and  proper  in  such  cases  for  the  jury  to  seek  for  cor- 
roborating facts  and  circumstances  in  material  respects.  But  this  is 
not  absolutely  essential,  provided  the  testimony  of  such  witness  pro- 
-duces  in  the  minds  of  the  jury  full  and  complete  conviction  of  its 
truth. 

You  must  be  convinced  beyond  reasonable  doubt  that  the  defendants 
on  trial  have  committed  the  offense  or  offenses  charged,  in  order  to  con- 
vict  them.  Each  and  every  fact  necessary  to  constitute  the  offense 
must  be  so  proved  —  that  is,  beyond  reasonable  doubt.  Until  guilt  ds 
proven  there 'is  an  abselute  presumption  of  innocence.  The  law  does 
not  permit  the  defendants  to  testify,  and  this  presumption  of  innocence 
stands  in  their  favor,  until  by  competent  testimony  it  is  overthrown  and 
guilt  established  beyond  reasonable  doubt.  It  is  the  settled  rule  in 
•criminal  cases  that  a  conviction  can  not  be  secured  upon  strong  sus- 
picon  or  probabilities  of  guilt,  nor,  as  in  civil  cases,  upon  a  mere 
preponderance  of  evidence,  though  the  weight  and  character  of  the  evi- 
dence are  to  be  passed  upon  by  you  in  determining  whether  the  charge 
•or  charges  are  proven  beyond  reasonable  doubt.  By  reasonable  doubt 
is  meant  an  actual,  substantial  doubt  that  arises  and  rests  in  the  mind 
as  testimony  is  weighed  and  considered  —  that  results  after  the  exer- 
cise of  judgment  and  reason  when  fairly  and  candidly  applied  to  an 
investigation  of  the  evidence. 

If  the  evidence  convinces  you  beyond  reasonable  doubt  that  the  de- 
fendants on  trial  are,  or  that  either  of  them  is,  guilty  as  charged  in  the 
counts  of  this  indictment,  or  either  of  them,  then  you  should  so  find.  If 
all  the  facts  essential  to  constitute  the  offense  or  offenses  charged  are 
not  established,  and  guilt  is  not  proven  beyond  reasonable  doubt,  then 
the  government  can  not  rightfully  ask  a  conviction,  and  it  would  be 
your  duty  to  acquit.  The  indictment  charges  that  the  three  defendants, 
Goldberg,  Jonas  and  Crosby,  conspired  together  to  commit  the  offense 
named.  If  you  find  that  a  conspiracy  was  formed  by  any  two  of  the 
defendants  named  in  the  indictment,  but  that  one  only  of  the  defend- 
ants on  trial  was  a  party  to  that  conspiracy,  and  that  the  other  was  not, 
you  should  acquit  the  defendant  so  found  not  to  be  a  party  to  it,  and 
should  convict  the  other  if  found  guilty. 

Verdict,  not  guiUy. 
2  Devencbs.  87 
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CONSPIHACY  —  ACQUITTAL  OF  ONE  ACQUITTAL  OF  ALL. 

B.  V.  Manning. 

In  the  English  High  Court  of  Justice^  Queen^s  Bench  Division^  1884. 

When  two  Persons  are  indicted  for  conspiracy  in  one  indictment,  both  most  be  ac- 
quitted or  both  convicted. 

An  indictment  was  preferred  at  the  Winchester  Assizes  against  two 
defendants,  Manning  and  Hannam,  for  conspiring  to  defrand  the  pros- 
ecutor of  nine  bullocks  and  twenty-six  sheep. 

The  defendants  wer% tried  before  Lord  CoLEKiDaE,  C.  J.,  and  a 
special  jury.  Lord  Coleridge  directed  the  jury  that  they  might  find 
one  defendant  guilty  and  acquit  the  other.  They  found  Manning  guilty ; 
but  were  unable  to  agree  as  to  Hannam  and  were  discharged  without  re- 
turning a  verdict  with  regard  to  him.  His  trial  was  therefore  post- 
poned. 

A  rule  has  since  been  obtained  on  behalf  of  Manning,  calling  on  the 
prosecutor  to  show  cause  why  the  verdict  should  not  be  set  aside  on  the 
ground  of  misdirection  and  a  new  trial  had. 

Charles  Matthews  and  Hon,  B.  Coleridge^  against  the  rule. 

Charles^  Q.  C,  and  Warry^  in  support  of  the  rule. 

Mathbw,  J.  I  am  of  opinion  that  there  should  be  a  new  trial.  I 
am  satisfied  from  the  argument  of  Mr.  Charles  that  there  is  an  impera- 
tive rule  of  law  on  the  subject,  and  that  the  gist  of  a  conspiracy  is 
whether  two  men  are  guilty  or  not,  and  if  the  jury  are  not  satisfied  as  to 
the  guilt  of  one,  then  both  must  be  acquitted.  In  B,  v.  Cooke^^  the 
court  could  not  have  delivered  the  judgment  which  they  did  unless  they 
had  been  of  opinion  that  this  rule  existed ;  and  this  was  followed  in 
Regina  v.  Thompson.^  The  passages  in  Robinson  v.  Robinson  and  Lane^^ 
and  in  O  *  Connell  v.  Queen y^  are  also  in  point. 

Stephen,  J.  I  have  arrived  at  the  same  conclusion  on  the  authority 
of  O '  Connell  v.  Queen.  It  is  the  decision  of  the  House  of  Lords,  and 
it  clearly  shows  that  it  is  a  legal  impossibility  when  several  persons  are 
indicted  for  a  conspiracy,  that  some  should  be  found  guilty  of  one  con- 
spiracy and  some  of  another.  In  Robinson  v.  Robinson  and  Lane^  1 
think  that  the  part  of  the  judgment  referring  to  the  criminal  law  is  a 
mere  dictum.  The  body  of  the  decision  is  founded  on  common  sense 
and  general  principles  would  be  in  favor  of  the  argument  of  Mr. 
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Matthews.    But  I  can  not  distinguish  between  the  present  case  and  that 
of  O'CanneU  v.  Q^een.    There  must  be  a  rule  for  a  new  trial. 

Lord  Colebidgb.  I  was  influenced  at  the  trial  by  the  practice  of  the 
Divorce  Court,  as  exampled  in  Bobinson  v.  Bobinson  and  Lane,  and 
Stone  y.  Stone  and  Appleton  ^  and  similar  cases,  which  shows  that  what 
is  evidence  against  one  person  is  by  no  means  necessarily  evidence 
against  the  other.  This  is  a  motion  for  a  new  trial  and  had  there  been 
an  appeal  I  might  not  have  concurred  with  the  court  but  left  the  point 
to  be  settled  by  a  higher  authority.  As  it  is,  I  feel  bound  by  the 
earlier  decisions,  which  are  stated  shortly  and  without  detail.  If  all 
the  facts  of  those  cases  were  before  us,  we  might  arrive  at  a  different 
conclusion.  Fi'om  the  time  of  14  Henry  VI.  ,*  to  this  hour  it  has  been 
taken  for  granted  by  the  judges  that  in  cases  of  an  indictment  for  con- 
spiracy, when  two  persons  are  indicted  and  are  tried  together,  either 
both  must  be  convicted  or  both  must  be  acquitted.  Both  plead 
together,  both  are  tried  together,  and  the  verdict  is  one.  The  same 
thing  must  have  been  in  the  minds  of  the  judges  who  decided  R,  v. 
Cooke,  and  Begina  v.  Thompson.  I  agree  with  my  brother  Stephen 
that  neither  of  those  cases  is  directly  in  point,  for  the  details  are  not 
the  same ;  the  pleadings  vary  and  the  verdicts  vary.  In  1826  the  Court 
of  King's  Bench  seems  to  have  assumed  the  rule  which  is  contended  fo'r 
by  the  defendant.  Although  in  Begina  v.  Thompson,  Erie,  J.,  differed 
from  the  other  judges,  he  differed  only  on  a  point  of  pleading,  viz. : 
that  "  persons  unknown  "  could  be  construed  to  mean  the  two  persons 
who,  in  the  particular  circumstances  of  that  case,  the  jury  were  unable 
to  agree  about.  Then  the  case  of  O^  Conned  v.  Queen  assumes  the 
principle  of  law  that  in  a  conspiracy  there  are  one  or  more  persons,  and 
the  count  is  single  and  complete,  and  can  not  be  separated  into  parts. 
I  certainly  misdirected  the  jury,  and  the  rule  must  be  absolute  for  a  new 
trial.  It  is  right  that  I  should  add  that  I  have  not  forgotten  the  rule  as 
to  hearing  applications  for  a  new  tiial,^  but  there  is  an  exception  of 
criminal  proceedings;  and  this  being  a  criminal  proceeding,  I  have 
thought  right  to  take  part  in  the  judgment. 

Bule  absolute  for  a  new  trial. 

1  8  Sw.  A  Tr.  608.  8  Ord.  39  B.  2.  \ 

S  Thody's  Case,  U  Hen.  VI.,  26  B. 
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NOTES. 

§  144.  AfCray — FLaoe  Must  be  Pablla — An  affray  moBt  take  place  in  a 
^*  public  place."  ^  A  highway  concealed  from  public  view  by  timber  or  under- 
brush is  not  a  <<  public  place."  > 

§  146.  Place  Muat  be  Poblio  —  Private  Place  Doea  not  become  PabUo 

by  Presence  of  Several  Persons. — In  Taylor  v.  State j*  A.  and  B.  fought  in  a 
field  surrounded  by  a  forest  and  situated  a  mile  from  the  highway.  Only  one 
other  person  was  present.  The  trial  court  instructed  the  jury  that  a  place  pri- 
vate in  itself  might  be  made  public  by  the  presence  of  one  person  not  engaged 
in  the  affray  so  as  to  make  those  who  fought  guilty  of  an  affray.  This  was  held 
on  appeal  erroneous.  "  Our  opinion  is,"  said  the  Supreme  Court,  <*  that  a  field 
surrounded  by  a  forest,  and  one  mile  from  any  highway,  or  other  public  place, 
does  not  lose  its  private  character  by  the  casual  presence  of  three  persons." 

§  146.  Prize  Fight. — The  parties  to  a  prize  fight  can  not  be  indicted  for 

riot  or  affray,  when  the  fight  takes  place  at  a  distance  from  a  public  highway, 
and  is  at  an  end  when  the  constables  arrive.^ 


§  147. 


Words  Alone  do  not  Constitute  an  Affray. — A  party  is  not  guilty 


of  an  affray  who  offers  no  resistance  to  an  attack  made  upon  him.  although  the 
attack  is  induced  by  insulting  language  used  by  him  to  his  assailant.^ 


§148. 


Nor  Threats.  —And  threats  alone  will  not  constitute  an  affray.' 


§  149.  Blot  —  Unlawful  Assembly  Beauisite. — An  unlawful  assembly  is  a 
necessary  requisite  to  a  riot.^ 

§  15C.  Assembly  Summoned  by  Officers  of  the  Law  —  Therefore,  if  an 

assembly  summoned  by  a  constable  to  arrest  a  person,  use  force  or  violence 
in  doing  so,  the  parties  are  not  indictable  for  riot." 

§  161 .  Blot — Unlawful  Assembly  Necessary  Element  of  —  Fourth  of  July 
Procession  Obstructingr  Streets  —  Beatinsr  Drum  and  Blowingr  Fife. —  In 
State  V.  Hughes f*  the  defendant  had  been  indicted  and  acquitted  of  riot  and 
nuisance.  On  appeal  Btnum,  J.,  in  delivering  the  opinion  of  the  Supreme 
Court  stated  the  whole  case  as  follows :  The  indictment  contains  three  counts, 
to  wit:  The  first  is  for  a  riot;  the  second  for  a  common  nuisance  by  the  beating 
of  drums  and  the  blowing  of  fifes,  and  shouting  in  the  town  of  Oxford;  and  the 
third  count  is  for  obstructing  the  streets  of  the  town.  The  case  is  here,  on 
appeal  by  the  State  from  the  judgment  of  the  Supreme  Court  on  a  special  ver- 
dict. The  facts  found  by  the  jury  are  these:  " That  the  defendant  and  others 
assembled  in  the  town  of  Oxford  to  celebrate  the  emancipation  proclamation, 
and  with  two  drums  and  fifes,  marched  up  and  down  the  streets  for  two  or  three 
hours.    Some  were  mounted,  but  being  told  to  dismount  they  got  down  and 


1  State  V.  Heflin,  8  Hamph.  84.  (ISiS). 
s  state  «.  Weekly,  99  Ind.  206  (1807). 
S  22  Ala.  16  (1858). 
«  R.  V,  Hunt,  1  Cox..  177  (1846). 
»  O'Keill  V.  State,  16  Ala.  65  (1849). 


•  BkainB  V.  State,  21  AhL  218  (180S). 

r  State  V,  Stalcup,  1  Ired.  H  SO  (1810). 

•  Id. 

•  72  N.  0.26(1875). 
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hitched  their  horses.  When  told  by  the  mayor  to  desist,  they  at  first  refused,  but 
being  notified  by  the  constable  to  stop,  the  defendant  Hughes,  with  the  proces- 
sion, beating  the  dram,  went  to  the  mayor's  to  make  up  a  case  to  be  tried  before 
a  magistrate,  to  test  the  mayor's  right  to  forbid  the  procession.  There  were 
no  arms  in  the  crowd  except  sabers  used  by  the  oflScers.  No  violence  in  word 
or  deed  was  offered  to  any  citizen.  Some  of  the  citizens  were  disturbed  by  the 
noise  of  the  drums,  and  some  of  the  persons  were  drinking.  The  streets  were 
obstructed  from  time  to  time  during  the  Interval,  and  one  horse  hitched  In  a  lot 
broke  loose." 

1.  First  as  to  the  count  for  a  riot.  This  was  not  an  unlawful  assembly. 
But  an  unlawful  assembly,  is  a  constituent  and  necessary  part  of  the  offense  of 
a  riot,  and  must  precede  the  unlawful  acts  which  complete  the  offense.  A  riot 
Is  defined  to  be  a  tumnltnous  disturbance  of  the  peace,  by  three  or  more  per- 
sons assembling  together  of  their  own  head,  with  intent  mutually  to  assist  each 
other  against  all  who  shall  oppose  them,  and  afterwards  patting  the  design  into 
execution  in  a  terrific  and  violent  manner.^  The  indictment  for  riot  always 
avers  that  the  defendants  unlawfully  assembled,  and  this  averment  must  l^e 
proved  on  the  trial,  as  well  as  the  subsequent  riotous  acts  of  the  defendants. 
The  defendants  here  can  not  be  convicted  of  a  riot,  because  the  verdict  finds 
facts  from  which  the  court  can  see  that  the  assembly  was  not  unlawful,  and  be- 
cause no  violence  in  word  or  act,  was  done  or  offered,  and  because  the  defend- 
ants, so  far  from  defying  the  law,  when  their  rights  were  questioned,  proceeded 
to  test  them  by  the  peaceable  means  of  the  courts. > 

2.  The  next  count  is  for  beating  the  drum,  blowing  the  fife  and  loud 
noises,  creating  a  nuisance  thereby.  Beating  the  drum  and  blowing  the  fife, 
do  not  per  ae  constitute  a  nuisance.  The  verdict  finds  that  some  of  the  citi- 
zens were  disturbed  by  the  noise  of  the  drums.  What  number  were  disturbed 
or  how  they  were  disturbed  by  these  martial  sounds,  is  not  stated,  nor  is  it» 
on  the  other  hand,  found  how  many  were  not  so  affected.  Doubtless  the 
young  and  larger  i>ortion  of  that  community,  were  not  < disturbed"  in  the 
sense  of  injury  or  suffering,  and  from  the  nature  of  music  in  general,  we  must 
assume  that  the  sound  of  fife  and  drum  had  an  exceptional  effect  upon  the  few 
who  were  disturbed,  as  it  did  upon  one  horse  that  <'  broke  loose."  To  render 
an  act  indictable  as  a  nuisance,  it  is  not  sufficient  that  it  should  annoy  particu- 
lar persons  only,  but  it  must  be  so  inconvenient  and  troublesome  as  to  annoy 
the  whole  community.'  To  beat  a  drum  is  not  a  nuisance,  to  blow  a  fife  is  not, 
neither  is  a  procession  through  the  streets,  with  these  accompaniments,  a  crime. 
To  constitute  them  such,  the  exceptional  facts  and  circumstances  which  make 
acts,  otherwise  innocent,  a  crime,  must  be  set  forth  particularly,  so  that  the 
court  can  see  that  from  their  very  nature,  if  proved,  they  are  a  nuisance  to  the 
whole  community. 

8.  The  last  count  is  for  obstructing  the  public  streets  of  the  town.  If  the 
procession  was  lawful,  and  the  obstruction  such  only  as  is  usually  inci- 
dent to  such  assemblies,  then  the  obstruction  was  not  an  indictable  offense. 
Were  the  streets  so  blpcked  up  as  to  hinder  or  prevent  travel  or  business? 
Were  they  obstructed  longer  than  the  occasion  called  for?  Was  it  accidental 
or  done  on  purpose,  and  with  a  criminal  intent?    Upon  these  ingredients  of 

1 1  Hawk.  oh.  6S,  sees.  4, 5 ;  88  Int.  176.  8  state  v,  Baldwin,  1  D.  A  B.  197. 

s  Stote  V.Baldwin,  1 D.  A  B.  165  State  v. 
Stalonp,  1  Ired.  30. 
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crime,  the  finding  of  tlie  jury  is  silent  and  wliolly  lacking  in  that  certainty  and 
precision  wliich  are  necessary  to  enable  the  court  to  see  certainly,  that  an  in- 
dictable offense  has  been  committed. 

In  a  popular  government  like  ours,  the  laws  allow  great  latitude  to  public 
demonstrations,  whether  political,  social  or  moral,  and  it  requires  but  little  re- 
flection to  foresee,  that  if  such  acts  as  are  here  found  by  the  jury,  are  to  be  con- 
strued to  be  indictable,  that  the  doctrine  of  riots  and  common  nuisances  would 
be  extended  far  beyond  the  limits  heretofore  circumscribing  them,  and  would 
put  an  end  to  all  public  celebrations,  however  innocent  or  commendable  the 
purpose.    No  error. 

§  152.  Constituents  of  the  Offense. — Under  the  Missouri  statute,^  to  con- 
vict of  riot  proof  must  be  given  of  an  <<  unlawful  act,'*  i.e.,  the  act  done  must 
not  only  be  done  in  a  riotous,  rontons  and  unlawful  manner,  with  force  and 
violence,  but  must  be  an  unlawful  act.' 

§  163. Threats.  —Threats  will  not  constitute  a  riot.' 

§  164. Innooent  Intent. — An  indictment  for  demolishing  a  honse  will 

not  lie  where  the  persons  committing  the  outrage  did  so,  not  with  the  intent  to 
do  so,  but  in  the  process  of  seizing  a  person  who  had  taken  refuge  therein.* 

§  166.  Subseanent  Participation. — If  a  person  at  a  distance  while  a 

riot  is  in  progress,  come  up  immediately  after  it  is  over  and  assaults  one  of  the 
parties,  he  (the  attacker)  is  not  guilty  of  riot.' 

§  1 56 .  Disturbing  the  Peace.  —  More  Than  One  Person  Must  be  Disturbed.  — 
In  order  to  constitute  the  offense  of  disturbing  the  peace,  the  peace  of  more  than 
one  individual  must  be  disturbed.* 

§  157.  Disturbing  one  Family. — An  indictment  does  not  lie  against  a 

person  for  being  in  the  habit  of  going  to  the  house  of  another  and  grossly 
abusing  his  family  thereby  rendering  their  lives  uncomfortable. ^ 

§  158.  Breach  of  the  Peace  —  Tolling  Church  Bell  for  Living  Person.  —  In 
8tate  V.  Biggs,^  one  P.  complained  that  the  defendants  to  harass  and  annoy  P. 
and  his  family  set  forth  the  rumor  that  P.  was  dead,  and  was  to  be  buried  the 
next  day  and  tolled  the  church  bell  —  they  knowing  that  P.  was  not  dead.  It 
was  held  that  this  did  not  amount  to  a  disturbance  of  the  peace  within  the 
statute.  '*  This,"  said  Redfield,  J.,  <<  is  certainly  a  case  of  the  first  impression. 
It  seems  to  us  very  clear  that  the  acts  charged  in  the  complaint  do  not  consti- 
tute an  offense  against  the  statute  defining  the  ordinary  modes  of  conmiitting 
a  breach  of  public  peace  <  by  tumultuous  and  offensive  carriage,  threatening, 
quarrelling,  challenging,  assaulting,  beating  or  striking.*  The  offense  there 
defined  is  that  of  assault  and  battery,  together  with  other  kindred  acts,  of  the 

1  R.  0.  Mo.,  art  7,  see.  6.  *  Sloan  v.  State.  9  Ired.  565  ClSirn. 

s  Smith  V.  State,  14  Mo.  147  (1861).    And,  «  State  v,  Sohlottman,  68  Mo.  164  (187S}. 

as  to  what  will  not  constitnte  a  riot,  see  State  And  as  to  dlstorbing  the  peace  undertheMis- 

V.  Lanier,  71  N.  O.  288  (1874) ;  B.  v.  KeUy,  Bonri  statute,  see  State  v.  Lann,  49  Mo.  90 

6U.  C.  C.  P.  372  (1856).  (1871). 

8  Skains  v.  State,  21  Ala.  218  (1862).  t  oom.  v.  Bdwards,  1  Ashm.  46  (1888). 

*  B.  V.  Price,  S  0.  A  P.  Oil  (1883).  •  28  Vt.  8S1  (1860). 
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nature  named  in  the  statute,  and  calculated  to  put  one  In  fear  of  bodily  harm, 
and  disturbing  that  quiet  and  repose,  which  constitute  essentially  the  comfort 
and  rest  of  social  life  —  as  was  held  in  State  v.  Benedict.^ 

'*-Bat  the  misconduct  here  charged,  testing  its  character  by  the  rules  of  the 
common  law,  — and  we  have  no  other  guide  in  cases  wholly  novel,  —  is  either  a 
libel,  or  a  species  of  profanity,  or  perhaps  partaking  somewhat  of  both  quali- 
ties. So  far  as  the  offense  against  the  individual  is  concerned,  it  seems  to  be 
more  a  libel  than  any  thing  else,  by  attempting  to  bring  him  into  contempt  and 
ridicule  and  public  scandal.  The  means  resorted  to,  although  novel,  are  not 
perhaps  very  different  from  pictures,  effigies  and  pantomime,  and  other  scenic 
and  dramatic  exhibitions,  by  way  of  caricature,  which  have  been  regarded  as 
modes  in  which  one  might  be  libeled.  But  to  constitute  an  offense  of  this 
character,  it  is  necessary  that  the  complaint  should  contain  something  more 
than  the  mere  acts.  It  should  also  contain  averments  that  the  defendant  did 
the  acts  for  the  purpose  and  with  intent  to  bring  the  person  aggrieved  into 
public  scandal,  and  that  such  was  the  nature  and  effect  of  such  actions  and 
conduct  as  described  in  the  complaint.  The  complaint  is  wholly  deficient  in 
these  particulars,  and  whether  it  is  possible  to  so  frame  a  declaration  or  bill, 
as  to  make  such  acts  amount  to  any  ground  of  action,  or  criminal  proceeding, 
I  would  certainly  not  be  prepared  to  say.  The  acts  complained  of  are  to  my 
mind  more  like  libel,  or  slander,  perhaps,  than  a  breach  of  the  peace,  by  putting 
in  fear  of  bodily  harm. 

<*  Viewed  as  an  unseemly  jest,  and  an  attempt  to  turn  a  very  serious  matter 
into  heartless  levity  and  unfeeling  merriment,  it  would  no  doubt,  by  some  be 
regarded  as  a  shocking  profanity.  For  however  the  hour  of  one's  death,  and 
the  passing  knell,  and  the  solemn  order  of  a  funeral,  may  seem  to  us  in  health 
and  spirits,  such  matters  certainly  are  fraught  with  the  gravest,  the  most 
awful  importance  to  all  sober  men.  And  in  a  Christian  community  any  attempt 
to  make  one  a  mark  for  ridicule  through  such  instrumentalities  would  ordi- 
narily be  regarded  as  an  unwarrantable  proceeding,  a  species  of  profanity.  But 
the  statute  having  made  one  kind  of  profanity  punishable  in  a  summary  way, 
and  defined  blasphemy  as  a  substantive  offense,  we  are  not  aware  that  it  has 
ever  been  supposed,  that  other  kinds  of  profanity,  not  defined  in  any  statute, 
are  punishable  criminally. 

"Judgment  of  the  County  Court  reversedf  and  judgment  arrested.^* 

§  159.  Merely  Provoking'  Words  Not.  —  In  State  v.  Taylor,^  the  defendant 

was  charged  that  being  armed  with  concealed  weapons,  he  did,  for  the  purpose 
of  provoking  B.  to  commit  a  breach  of  the  peace,  in  the  presence  of  citizens 
say,  ^<  B  is  a  liar,  and  induces  others  (naming  them)  to  lie  for  him."  <<The 
only  question,"  said  the  Supreme  Court,  **  is,  was  this  indictment  properly 
quashed.  We  think  it  was.  Mere  quarrelsome  words  are  not  a  punishable 
offense." '  Mere  words,  such  as  calling  a  man  a  knave  or  a  liar,  are  not  neces- 
sarily criminal."  ^ 

§  160.  DlBtorbing  Beligioua  Worship -— Disturbance  Must  be  WilUul.— 
The  disturbance  to  be  indictable  must  be  willful.^ 

• 

1  11  VL  236.  •  Brown    v.  State,  46    Ala.    175    (1871) ; 

s  8  Sneed,  662  (1866).  Bichardson    v.   State,   5  Tex.    (App.)    470 

9  4  Black.  Com.  107.  (1873) ;  State  v.  Linhaw,  69  N.  0.  214  (1878). 
*  Id, 
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§  161.  Disturbance  Must  be  WUlful  —  Oareleas  or  Becklew  Act — Slam-^ 
minsr  Doors. — In  Harrison  v.  State,^  tbe  defendant  had  slammed  the  doors  of 
the  church  several  times,  and  the  coart  charged  that  if  he  had  disturbed  tbe 
congregation  either  "  willfully  or  recklessly  *'  it  was  within  the  statute.  On 
appeal  this  was  held  error.  "The  word  willful,"  said  the  court,  <*  when  em- 
ployed in  a  penal  enactment,  has  not  always  the  same  meaning.  In  this  statute 
it  is  used  as  the  synonym  of  intentional  or  designed  —  pursuant  to  intention  or 
design;  without  lawful  excuse .^  The  word  reckless  means  < heedless,  careless 
rash  or  Indifferent  to  consequences.'  Now,  one  may  be  heedless,  rash,  or 
indifiterent  to  results,  without  contemplating  or  intending  those  con- 
sequences. As  a  general  rule,  there  is  a  wide  difference  between  inten- 
tional acts,  and  those  results  which  are  the  consequence  of  carelessness. 
While  the  question  of  the  intention  with  which  the  act  of  disturbance 
was  done,  was  one  of  Inference  or  presumption  from  all  the  circumstances 
to  be  drawn  by  the  jury,  we  do  not  think  the  statute  was  violated,  if 
the  disturbance  was  the  consequence  of  an  act  which  was  simply  reckless  or 
careless.  To  be  guilty,  the  defendant  must  have  gone  further,  and  intentionally 
created  the  noise.  If  he  intentionally  did  an  act,  or  employed  language,  so 
near  the  place  where  he  knew  a  worshipping  assembly  was  congregated,  as  that 
he  must  have  known  that  such  worshipping  assembly  would  be  disturbed  by 
such  act  or  language,  then  such  act  would  be,  in  the  eyes  of  the  law,  a  willful 
disturbance,  unless  some  lawful  excuse  existed  therefor.  A  worshipper  in  a. 
church,  discovering  a  building  on  fire,  would  doubtless  be  justified  in  giving  the 
alarm,  although  in  doing  so  he  might  disturb  the  assembly.  Whether  the  noise 
disturb  the  assembly,  and,  if  so,  whether  the  conduct  of  the  defendant  was 
such  as  to  show  that  he  intended  to  make  that  noise,  were  questions  for  the 
jury,  under  appropriate  instructions  from  the  court.'*  * 

§  162.  Disturbance  TBHsential  —  Merely  Iieavins  Oliurcb  not. —  A  hearer 

going  out  of  church  during  service  is  not  a  disturber,  and  a  rule  of  the  church 
can  not  make  him  so,  for  such  a  rule  is  <<  an  Infringement  upon  natural  liberty 
and  private  right  not  to  be  tolerated."  * 

§  168.  IMsturbanoe  must  Take  Place  while  Oonffregation  is  Assem- 
bled. —  The  disturbance  must  take  place  while  the  congregation  is  assembled 
for  worship.* 

Thus,  where  the  acts  took  place  at  a  camp-meeting,  at  night  after  the 
congregation  had  departed  and  the  people  had  retired  to  their  tents,  it  was 
held  not  within  the  statute.* 

"  The  people,  or  some  considerable  number  of  them,  must  be  collected  at  or 
about  the  time  when  worship  is  about  to  be  commenced,  and  in  the  place  where 
it  is  to  be  had,  in  order  to  make  a  disturbance  to  them  indictable."  ^ 

§164.  Conffregation  Dismissed. — Aftet  the  minister  dismisses  the- 

congregation,  it  ceases  to  be  a  "  congregation  met  for  religious  worship,"  and 
a  disturbance  then  in  the  yard  is  not  within  the  statute.* 

1  87  Ala.  16i  (1861).  statute.  Bee  Brown    v.  State,  46    Ala.  ITS- 

SI  Bish.    Cr.    L.,    SCO.    262;    State    v.  (1871). 
Adrian,  10  Ala.  028.  AIbo,  MoManuB  v.  State,  *  State  v.  Edwards,  82  Mo.  548  (1868)  ;, 

86  Ala.  282.  Biohardson  v.  State, 0  Tex.  (App.)  470.(isn)^ 

s  See,  O^etree  v.  State,  28  Ala.  688.  •  Id, 

«  People  V.  Brown,  1  Wheeler,  124  (1822).  ^  state  v.  Bryson,  82  N.  C.  678  (1880). 

And  as  to  tbe  meaning  of  **intemipt "  in  the  *  State  v.  Jones,  58  Mo.  486  (1878). 
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§  165.  "Aasembly  for  Bell^ons  Worship"  —  Sunday-echool  Oelebratioxi 
and  Ghristmas  Tree.  —  A  meeting  held  in  a  school  house  lor  the  enjoyment  of  & 
Christmas  FesUval  of  Sunday-school  teachers  and  scholars,  where  prizes  are 
distributed  from  a  Christmas  tree,  is  not  an  *'  assemblage  for  religious  wor- 
ship." 1 

§  166. liloenee  from  Municipal  Corporation.  — Where  a  camp  meeting^ 

is  located  wittiln  a  village  limit,  it  is  subject  to  the  ordinances  of  the  Tillage,, 
and  a  person  can  not  be  convicted  of  doing  what  he  is  licensed  to  do  by  the 
village  —  as,  for  instance,  selling  refreshments  in  the  camp  meeting  grounds.* 

§  167.  Carrying  Conoealed  Weapons  —  Weapon  must  be  Concealed  —  It 
is  Bssentica  that  the  Weapon  should  be  Concealed.  —  A  person  who  carries  a 
weapon  openly  in  the  view  of  all  is  not  within  the  statute.* 

§  168.  Carrying  Concealed  Weapons — Weax>on  must  be  Concealed  — 
Open  Wearing  of  Arms  not  Pxmishable.  —  In  State  v.  Botten,^  it  appeared  that 
the  prisoner  went  into  a  store  off  his  own  premises  with  two  pistols  buckled 
around  him  without  holders,  and  naked  on  a  belt  outside  his  clothing.  It  was 
held  that  he  was  not  guilty.  The  court  said:  <<The  defendant  was  indicted 
under  the  act  of  1879,^  which  makes  it  an  indictable  offense  for  a  person,  ex- 
cept on  his  own  premises,  *  to  carry  concealed  about  his  person  any  pistol, 
bowie  knife,  dirk,  dagger,  slung  shot,  loaded  cane,  brass,  iron,  or  metallic 
knuckles,  or  other  deadly  weapons  of  like  kind^'  and  the  fourth  section  of  said 
act  provides  that,  *  any  person  being  off  his  own  premises,  and  having  upon  his 
person  any  deadly  weapon  described  in  section  one,  such  possession  shall  be 
prima  fade  evidence  of  the  concealment  thereof.' 

«  The  evident  intention  of  the  Legislature  in  passing  this  statute  was  to  pro- 
hibit the  pernicious  practice  of  going  secretly  armed,  and  thereby  prevent  the 
dangerous  use  of  deadly  weapons  in  sudden  personal  conflicts,  in  which  often- 
times an  undue  advantage  is  taken  of  the  unwary.  We  see  nothing  in  the 
statute  that  prohibts  the  carrying  of  the  proscribed  weapons  openly  about  the 
person. 

*<  But  it  is  contended  on  the  part  of  the  State  that  the  fourth  section  of  the  act 
makes  the  possession  of  such  weapon  pnma  facte  evidence  of  its  concealment, 
however  carried,  whether  open  to  view  or  concealed.  But  what  is  prima  fade 
evidence  of  a  fact?  It  is  simply  such  evidence  in  judgment  of  law  as  is  suffi- 
cient to  establish  the  fact,  and  if  not  rebutted  remains  sufficient  for  the  pur- 
pose. The  effect  is  to  shift  the  burden  of  proof  from  the  State  to  the  defendant, 
that  is  all. 

<<  Admitting  the  full  force  of  the  position  assumed  by  the  State,  it  must  be 
that  if  in  the  development  of  the  evidence  of  the  case  it  should  be  shown  that 
the  weapon  was  carried  openly  and  in  view  to  every  one,  the  legal  presumption 
would  be  rebutted.  In  the  case  of  Daggett  v.  Railroad  Company,*  where  the  de. 
fendant  was    indicted   for  killing  stock   under   section   11,^  which   makes 

1  Luyne  v.  State*  4  Lea,  199  (1879).  charge,  see  Smith  v.  State  10  Tex.  (App.)  iao 

s  Ex  parte  McNair,  18  Neb.  196  (1882).  (1881). 

8  Stockdale  v.  State,  82  6a.  225  U861).  As  «  86  N.  0.  701  (1882). 

to  the  oonitmction  of    the   word  **con-  *  ch.  127. 

oealed,"  see  State  v.  Johnson,  16  8.  0. 190  «  81 N.  0. 459. 

(1881) ;  Jones  v.  Stote,  61  Ala.  16  (1874).    And  ^  ch.  16.  of  Bat.  Bev. 
as  to  insufficient  evidence  to  convict  of  the 
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the  killing  or  injuring  of  stock  by  cars  running  on  a  railroad,  IX  pros- 
ecuted within  six  months,  prima  facie  evidence  of  negligence,  the  court 
held  that  the  effect  of  the  act  was  <  the  shifting  of  the  burden  of  proof  from 
the  plaintiff  to  the  defendant,  and  requiring  the  latter  to  show  the  circum- 
stances, and  repel  the  legal  presumption.  But  when  the  facts  are  fuUy  dis- 
closed, and  there  is  no  controversy  as  to  them,  the  court  must  decide  whether 
they  make  out  a  case  of  negligence,  and  if  they  fail  to  do  this,  the  defendant  is 
not  to  be  held  liable.' 

<*  When,  then,  in  this  case  the  jury  in  their  special  verdict  find  that  the  pistol 
was  carried  by  the  defendant  buckled  around  him,  without  scabbard  and  naked 
in  a  belt,  on  the  outside  of  his  clothing,  the  fact  found  by  the  jury  repels  the 
jprfma/ac<6  evidence  of  concealment,  and  it  was  equivalent  to  finding  the  fact 
that  there  was  no  concealment,  and  the  court  upon  such  a  finding  could  not  do 
otherwise  than  to  hold  that  the  State  had  failed  to  establish  its  charge  against 
the  defendant. 

<*  To  constitute  the  offense,  there  must  be  a  concealment.  When  the  proof 
shows  there  was  no  concealment,  there  is  no  violation  of  the  statute.  It  would 
be  a  contradiction  in  terms  to  hold  that  a  person  conceals  that  which  he  car- 
ries about  him  openly  and  to  the  view  of  everybody.  The  Legislature,  in  our 
opinion,  never  intended  to  make  it  an  indictable  offense  to  carry  such  arms  as 
are  described  in  the  first  section  of  the  act,  openly  and  in  view. 

"  The  construction  here  given  to  the  statute  might  seem  to  ascribe  to  the 
Legislature  the  intention  of  giving  sanction  to  the  open  wearing  of  arms.  The 
answer  to  that  is,  simply,  that  the  Legislature  has  not  forbidden  it,  otherwise 
they  would  not  have  used  the  term,  <<  concealed." 

'<  If  the  privilege  of  so  wearing  arms  should  be  abused,  the  public  is  protected 
by  the  common  law.  <  The  offense  of  riding  or  going  armed  with  unusual  and 
dangerous  weapons  to  the  terror  of  the  people,  is  an  offense  at  common  law 
and  is  indictable  in  this  State.  A  man  may  carry  a  gun  for  any  lawful  purpose 
of  business  or  amusement,  but  he  can  not  go  about  with  that  or  any  other 
dangerous  weapon  to  terrify  and  alarm  and  in  such  manner  as  naturally  will  ter- 
rify and  alarm  a  peaceful  people.  It  is  the  wicked  purpose,  and  the  mischie- 
vous result,  which  essentially  constitute  the  crime.'  ^ 

^'  But  the  defendant  in  our  case  was  indicted,  not  at  common  law,  but  for  a 
violation  of  the  statute,  and  for  the  reasons  we  are  of  the  opinion  there  was  no 
error  in  the  judgment  of  the  Superior  Court. 

"  Let  this  be  certified. 

"  No  error.  JJ|lrro€d." 

§  168a.  Carrying  Concealed  Weapons — What  is  Carrying?  —  In  Brooks  y, 
j8tet€,2  Wilson,  J.,  delivered  the  following  opinion :  Defendant  was  convicted 
of  the  offense  of  unlawfully  going  into  a  social  gathering,  having  and  carrying 
about  his  person  a  pistol;  and  his  punishment  was  assessed  at  a  fine  of  fifty 
dollars. 

It  was  proved  by  the  State's  testimony  that,  on  the  occasion  of  a  social 
gathering  at  the  house  of  one  Crisp,  the  defendant  took  from  his  pocket  a  pistol, 
and  after  holding  it  in  his  hand  about  five  minutes,  returned  it  to  his  pocket. 
This  occurred  inside  the  house,  and  at  a  time  when  the  house  was  full  of  peo- 
ple.   At  the  time  when  the  defendant  was  seen  with  the  pistol,  he  was  standing 

1  state  V.  Huntly,  3  Ind.  418.  >  15  Tex.  (App.)  88  (1883). 
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l)ehind  a  plank  which  had  been  put  up  in  the  room  to  serve  as  a  coanler  for  a 
candy  stand,  and  he  was  engaged  in  keeping  the  candy  stand,  having  been  em- 
ployed for  that  purpose  by  one  Franklin,  the  proprietor  of  the  same;  and 
Franklin  had  a  pistol  at  the  candy  stand,  which  he  had  laid  behind  a  box. 

Defendant  offered  to  prove,  in  defence,  that  the  pistol  he  was  seen  to  have  on 
that  occasion  was  Franklin's,  which  had  been  placed  behind  the  box ;  and  that 
he  merely  picked  it  up  and  held  it  in  his  hand  for  a  moment  and  then  replaced 
it  behind  the  box.  Upon  objection  made  by  the  county  attorney  this  proposed 
testimony  was  rejected,  to  which  action  of  the  court  the  defendant  excepted, 
and  his  exceptions  present  the  only  question  in  the  case  which  we  are  required 
to  determine. 

We  are  of  the  opinion  that  the  testimony  offered  by  the  defendant  was  ad- 
missible, and  that  the  court  erred  in  rejecting  it.  If  the  defendant,  as  he 
offered  to  prove,  merely  picked  up  the  pistol  and  immediately  replaced  it,  such 
act  would  not  come  witliin  the  spirit  and  intent  of  Article  820  of  the  Penal 
Code.  It  would  not  be  '<  having  or  carrying  the  pistol  about  his  person," 
within  the  meaning  of  the  law.  Such  a  handling  of  the  pistol  was  perhaps 
through  idle  curiosity,  and  without  any  intent  whatever  to  violate  the  law.  It 
would  be  a  perversion  of  reason  and  justice,  it  seems  to  us,  to  hold  that  the  law 
Intends  that  punishment  shall  be  visited  upon  an  act  of  this  character.  True, 
one  of  the  State's  witnesses  testified  that  the  defendant  took  the  pistol  from 
his  pocket,  and  put  it  back  in  his  pocket.  If  this  be  true,  he  would,  we  think, 
be  guilty  of  a  violation  of  the  law,  for  that  would  be  having  and  carrying  about 
his  person  a  pistol.  But  defendant  proposed  to  prove  that  this  was  not  true ; 
that  the  witness  who  so  testified  was  mistaken.  We  certainly  think  he  was 
entitled  to  make  such  proof  if  he  could. 

In  support  of  the  conviction  in  this  case  the  assistant  Attomey-Oeneral  cites 
US  to  the  case  of  Owens  v.  State .^  That  case  does  not  decide  the  precise  ques- 
tion presented  here,  that  is,  as  to  whether  or  not  the  mere  taking  from  its  place, 
and  immediately  replacing,  a  pistol,  will  constitute,  within  the  meaning  of  the 
law,  the  having  or  carrying  the  same  about  the  person.  The  question  was  not 
Involved  in  the  Owens^  Case.  That  case,  however,  determined  one  question  in 
this  case,  which  Is,  that  no  person,  unless  he  be  a  peace  officer,  can  go  into  a 
social  gathering  and  have  or  carry  about  his  person  a  pistol,  without  being 
guilty  of  violating  the  law.  Not  even  the  owner  of  the  premises  where  the 
social  gathering  occurs  is  exempt  from  the  prohibition  of  the  article  of  the 
Penal  Code  before  referred  to.  Therefore,  even  if  it  were  proved  that  the  de. 
fendant  was  in  charge  of  the  candy  stand,  and  had  a  perfect  legal  right  to  be 
in  the  house,  and  for  the  time  being  was  the  legal  owner  of  that  portion  of  the 
house,  this  would  not  entitle  him  to  have  and  carry  about  his  person  a  pistol. 

Because  we  are  of  opinion  that  the  court  erred  in  rejecting  the  evidence 
offered  by  the  defendant  to  show  that  he  did  not  have  and  carry  about  his  per- 
son the  pistol,  in  a  manner  that  would  be  a  violation  of  law,  the  judgment  is 

reversed  and  the  cause  is  remanded. 

Beversed  and  remanded, 

{  169. Must  be  Carried  as  a  Weapon. — In  Carry.  Btate^^  the  defendant 

carried  two  pistols  on  his  person,  both  unloaded,  and  one  without  a  tube.  It 
was  held  that  tliis  was  not  within  the  phrase,  <<  wear  any  pistol  concealed  as 

1  8  Tex.  (App.)  404.  S  34  Ark.  448  (1879). 
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a  weapon.''  *'  It  will  be  perceived,'*  said  Eakin,  J.,  *'  there  are  three  essential 
elements  in  the  offense.  The  Implement  must  be  worn,  that  is,  placed  about 
the  person  and  carried  around  in  some  way,  to  be  at  all  times  accessible.  If  it 
is  merely  and  in  good  faith  being  transported  to  be  repaired  or  given  to  another, 
or  for  purposes  of  trade,  or  any  other  object  save  to  be  used  in  fight  it  can  not 
be  said  to  be  worn.  It  must  be  concealed ;  that  is,  so  hidden  from  general  view 
as  to  put  others  off  their  guard,  and  lastly  it  must  be  carried  as  a  weapon,  that 
is  for  the  purpose  of  having  it  convenient  for  use  in  fight.  In  this  case  the 
implements  found  on  defendant  were  pistols  and  worn  concealed.  But  they 
were  not  either  of  them  loaded,  and  one  was  wholly  unfit  for  use,  if  it  had 
been.  These  things  affirmatively  shown  rebut  the  presumption  that  the  pistola 
were  worn  to  be  used  as  weapons.    They  could  not  be  so  used." 

Therefore,  a  person  who  finds  a  pistol  on  the  street,  picks  it  up  and  carriea 
it  to  his  house  is  not  guilty  .^ 

§  170.  "  Pistol "  —Weapon  Must  be  Perfect. — In  Evins  v.  StaU,^  the  pistol  the 
defendant  carried  had  no  mainspring  or  necessary  parts  of  a  lock,  and  could  only 
be  fired  by  the  use  of  a  match.  This  was  held  not  a  pistol  within  the  statute. 
*'A  pistol,"  said  the  court,  <<  to  be  within  the  purview  and  meaning  of  the  stat- 
ute and  the  mischief  and  evil  intended  to  be  prevented  must  have  such  a  degree 
of  perfectness  as  that  it  may  reasonably  be  carried  and  used  as  a  weapon.  It 
is  not  enough  that  it  has  a  stock  and  a  barrel  that  may  be  loaded  and  fired  off 
by  a  match  or  in  some  other  such  way.  This  was  clearly  not  the  character  and 
condition  of  this  pistol.  It  was  certainly  worthless  as  a  weapon  and  no  sensi- 
ble person  would  have  relied  on  it  as  a  weapon  to  attack  an  adversary  or  to 
defend  himself." 

So  a  pistol  without  a  cylinder  is  not  a  concealed  "  weapon." ' 

§  171.  "  Traveler"  Construed.  — A  person  <<  traveling  "  is  as  a  rule  excepted 
from  the  penalties  of  the  statutes,  and  the  word  has  been  construed  in  a  num> 
ber  of  cases. ^ 

The  exception  to  one  *' traveling"  commences  when  he  sets  out  on  his 
journey  and  continues  until  he  reaches  home  on  his  return. ^ 

§  172 .  *'  Traveling  "  —  Length  of  Journey  not  Material.  —  In  Lockett  v.  State,'^ 
the  defendant  relied  on  the  exception  in  the  statute  as  to  persons  traveling.  It 
appeared  that  he  was  a  passenger  on  a  train  to  a  place  twenty-eight  miles  dis- 
tant for  the  purpose  of  seeking  employment.  It  was  held  that  he  was  <*  travel- 
ing." Said  the  court:  *^  On  the  evidence  the  defendant  moved  the  court  to  give 
a  written  charge  to  the  jury  in  the  following  language:  'That  if  they  believe 
from  the  evidence  that  the  defendant  was  engaged  in  traveling,  and  was  on  the 
cars  as  a  passenger  from  Selma  to  Marion,  a  distance  of  twenty-eight  miles 
that  then  he  had  a  right  to  carry  concealed  weapons,  and  that  they  must  find 
the  defendant  not  guilty.'  This  charge  was  refused,  and  the  defendant 
excepted.    I  think  this  was  a  proper  charge  under  the  evidence,  and  should 

1  Mangam  v.  State,  15  Tex.  (App.)  86S  «  See  Bice  v.  State,  10  Tex.  (App.)  28S 
(1884.)  (1881);  Baker  v.  $tate,i9  Ala.  850   (1873); 

2  46  Ala.  88  (1871) .  Smith  o.  State,  42  Tex.  464  (1875). 

3  Oook  V.  Stat«,  U  Tex.  (App.)  19  (1881).  •  Ooker  v.  State,  6S  Ala.  96  (1879). 
Ab  to  what  18  not  a  "  bowie  knife/*  see  •  47  Ala.43(187S). 

Seara  v,  State,83  Ala.  347  (1869). 
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have  been  given.  The  word  *  traveling '  has  no  very  precise  or  technical  mean- 
ing when  it  is  used  without  any  limitation.  Its  primary  and  general  import  is 
to  pass  from  place  to  place,  whether  for  pleasure,  instruction,  business  or 
health.  A  person  may  travel  to  seek  employment  as  well  as  to  seek  amusement, 
Information  or  health.^  The  length  of  the  journey  or  its  continuance  does  not 
destroy  the  character  of  the  occupation.  The  proofs  in  this  case  do  not  make 
it  certain  that  the  defendant  may  not  have  been  engaged  in  an  honest  journey 
to  a  neighboring  town  to  procure  employment  in  his  trade.  He  might  have 
done  the  same  thing,  by  a  trip  to  California  or  Mexico.  In  the  latter  case,  to 
be  caught  with  pistols  concealed  about  his  person  would  be  no  crime.  And 
there  is  no  very  clear  reason  why  a  different  interpretation  should  be  placed  on 
his  conduct  in  the  two  cases,  because  the  journey  was  shorter  in  the  one  case 
than  it  was  in  the  other,  when  his  purpose  in  both  cases  was  to  seek  employ- 
ment in  his  occupation.  Nor  is  it  required  that  he  should  have  any  necessity 
for  the  use  of  Ills  pistols.  It  is  enough  if  he  was  traveling  on  a  journey,  long 
or  short.    Tills  is  the  language  of  the  statute  above  cited." 

§  173.  "Threatened"  — Not  Neoeesary  that  the  Threat  be  Recent. —It  is 
not  necessaiy  to  justify  the  carrying  of  concealed  weapons  by  one  ''threat- 
ened "  that  the  threat  be  recent.  In  Polk  v.  StatCy*  the  court  say:  The  Circuit 
Court  erred  in  excluding  evidence  of  the  alleged  previous  threat  made  by  Joe, 
son  of  David  Jones.  Its  tendency  was,  if  believed,  to  prove  that  the  defend- 
ant had  been  threatened  with  an  attack,  and  thus  to  make  out  the  defence  relied 
on.  If  the  answer  had  furnished  what  the  question  sought  to  elicit,  it  would 
have  shown,  if  believed,  that  about  one  week  before  the  accused  was  seen  to 
conceal  a  pistol  about  his  person,  Joe  had  attempted  to  shoot  him  with  a  gun; 
lind  on  being  prevented,  had  threatened  defendant  that  he  would  shoot  him 
whenever  he  caught  him  out.  This  would  clearly  constitute  a  threat;  and 
nnless  something  in  the  manner  of  its  utterance  showed  It  was  not  intended  to 
be  executed;  or  unless  Joe's  after  conduct  made  It  manifest  that  passion  had 
subsided,  and  with  it,  the  purpose  to  carry  the  threat  into  execution,  the  jury 
would  be  justified  in  finding  the  defendant  stood  excused  for  carrying  the 
pistol  concealed  about  his  person.  The  real  transaction,  the  real  purpose,  or 
what  seemed  to  be  the  real  purpose  of  the  person  making  the  threat  or  hostile 
-demonstration,  and  the  real,  not  feigned,  sense  of  insecurity  or  peril  under 
which  the  threatened  party  labored  when  he  carried  the  concealed  weapon,  are 
questions  for  inquiry  by  the  jury.  A  recent  threat  should  weigh  much  more 
with  the  jury,  than  one  of  older  date.  So  if  after  a  threat  made  in  anger,  the 
parties  become  reconciled,  or  being  together,  the  threat  is  neither  executed, 
nor  attempted  to  be  executed,  when,  if  the  intention  still  existed,  it  could  be 
carried  Into  effect,  then,  it  could  not  be  predicated  that  the  accused  had  been 
threatened  with,  or  had  good  reason  to  apprehend  an  attack  in  the  meaning 
of  the  law.  The  excuse  rests  on  the  idea  of  self-defence,  not  aggression.  Still 
the  threat  may  be  given  in  evidence,  but  it  should  weigh  nothing  with  the  jury, 
if  under  the  rules  given  above,  it  is  shown  to  be  a  mere  pretext  rather  than  the 
true  reason  for  carrying  the  concealed  weapon.  It  is  not  every  idle  threat  that 
^11  excuse  the  carrying  a  weapon  concealed  about  the  person;  nor  will  a  threat 

1  Webster's   Diet  Unabridged,  Boget's  >  62  Ala.  289  (1878).   And  as  to  the  mean- 

Thesaaris  of  English  Words,  p.  109,  toord,  ingof  "  threatened "  see  Tipler  v.  State,  07 
TRAVEL.  Miss.  686  (1880). 
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long  made,  and  not  attempted  to  be  ezecnted  when  it  might  have  been,  fnmiBh 
such  excuse.  Precautionary  defence  against  impending  peril,«is  what  the  stat- 
ute intended  to  authorize.  We  think  what  we  have  stated  above  is, 
in  substance,  the  import  of  the  language  employed  in  Baker  v.  SUOe.^ 
Being  threatened  with  an  attack,  or  impending  threat,  implies  only  that  a  tlireat 
must  have  been  made,  and  stand  uncancelled  by  after  reconciliation,  or  other 
evidence  of  its  abandonment.  It  does  not  mean  that,  to  excuse  the  carrying  of 
a  weapon  concealed  about  the  person,  the  threat  must  be  then  and  there  pres- 
ently uttered.  This,  in  most  cases,  would  deny  to  it  all  value  as  a  defensive 
precaution. 

§  173a.  Oarrylng  Concealed  Weapon  —  Mistake  —  Absence  of  Intent. — 
In  State  v.  Gilbert,^  the  jury  returned  a  special  verdict  that  the  defendant, 
a  merchant,  while  In  the  streets  of  Asheville,  had  upon  his  person  a  pistol  which 
he  had  bought  merely  as  a  sample,  and  which  he  was  carrying  in  his  pocket 
from  the  store  where  he  bought  it  to  another  near  by  to  have  it  packed  with 
other  goods.  It  was  held  that  the  defendant  was  not  guilty,  BuFFni,  J.,  say- 
ing: **  This  court  can  not  but  think  that  it  was  paying  too  great  a  regard  to  the 
letter  of  the  law,  and  too  little  to  its  spirit,  to  hold  the  defendant  to  be  guilty 
after  such  a  verdict  as  was  rendered  in  this  case. 

**  The  offense  with  which  he  is  charged  forms  no  exception  to  the  general 
rule,  that  to  constitute  a  crime  there  must  be  a  criminal  intent,  and  we  can  per- 
ceive no  good  reason  why  it  should  do  so. 

<<  The  statute  declares  that  the  having  of  a  deadly  weapon  upon  one's  person 
shall  be  prima  Jade  evidence  of  its  concealment,  and  this  of  itself  seems  neces- 
sarily to  imply  that  it  may  be  done  under  such  circumstances  as  will  not  amount 
to  an  offense.  If  not  so,  and  the  presumption  arising  from  the  possession  of  a' 
weupon  be  irrebutable,  why  declare  it  to  be  prima  fade  only?  To  conceal  a 
weapon  means  something  more  than  the  mere  act  of  having  it  where  it  may  not 
be  seen.  It  implies  an  assent  of  the  mind  and  a  purpose  to  so  carry  it,  that  It  may 
not  be  seen.  It  is  true,  it  will  always  be  presumed  to  be  a  man's  intention  to  do 
what  in  fact  he  does,  and  that  he  must  contemplate  the  natural  consequences  of 
his  conduct.  But  when  the  jury  expressly  find  the  contrary,  and  that  notwith- 
standing the  act  done,  there  was  no  criminal  intention  connected  with  it,  that 
must  pat  an  end  to  the  prosecution.  In  this  instance,  their  only  other  meaning 
could  have  been  that  the  act  proceeded  from  accident  or  inattention,  or  some 
such  like  cause.  And  to  hold  that  a  merchant,  who  having  just  purchased  a 
pistol  with  a  view  to  his  trade,  and  in  carrying  it  from  one  store  in  a  town  to 
another,  for  the  purpose  of  having  it  packed  with  other  goods,  thoughtlessly 
puts  it  in  his  pocket,  not  caring  and  not  thinking  whether  it  could  be  seen  or 
not,  is  guilty  of  a  criminal  violation  of  the  laws  of  his  country,  is  more,  we  think 
than  was  ever  contemplated  by  those  who  framed  the  law  upon  this  subject, 
and  very  certainly  seems  far  removed  from  the  mischief  that  it  was  intended  to 
remedy.  The  law  is  a  wholesome  one,  and  its  constant  enforcement  according 
to  its  true  spirit  and  Intention,  meets  the  desires  and  expectations  of  every  well 
disposed  and  peaceable  citizen;  but  some  care  should  be  used  lest  by  pushing 
its  re,quirements  too  far,  it  may  result  in  a  reaction  of  sentiment  against  it. 
Our  opinion  is  that  the  defendant  was  entitled  upon  the  terms  of  the  special 
verdict  to  be  discharged,  and  it  is  so  ordered,  and  to  that  end  this  will  be  certi- 
fied. JtidgmetU  revereed,^^ 
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$  174. Officers  Bxeepted — The  statute  also  excepts  << officers"  from 

&e  penalties.  An  under  officer  In  a  penetentiary  is  a  <*  civil  officer,  engaged 
in  the  discharge  of  official  duties."  ^  And  a  '<  de  facto  "  marshal  of  a  town  Is 
a  <<  peace  officer."  > 

§  176.  "  Officer  Engaged  In  Bxeoation  of  Prooees  or  Arrest  of  Crimi- 
nals" —  Person  Bona  Fide  aiding  Officer.  — This  exemption  has  been  liber- 
ally construed.  In  Brewer  v.  State^^  the  defendant,  a  justice  of  the  peace, 
came  into  town  fifteen  miles  in  charge  of  a  prisoner  and  after  he  had  delivered 
the  prisoner  to  the  jailor,  he  remained  four  hours  in  the  dty  awaiting  the 
train  to  take  him  home.  It  was  held  that  he  was  entitled  to  carry  a  pistol 
during  that  time.  '<  Was  the  defendant,"  said  the  court,  <<&ona./fd6  aiding  the 
officers  of  the  law  or  others  in  turning  a  criminal  over  to  the  proper  authorities 
after  arrest?  The  defendant  being  a  magistrate  was  a  peace  officer  and  it  was 
his  duty  to  execute  the  law  and  In  certain  cases,  not  necessary  to  mention 
here,  it  might  be  his  duty  to  arrest  or  assist  in  the  arrest  of  offenders.  But  we 
understand  this  to  have  been  a  case  where  the  prisoner  had  been  committed  to 
jail,  or  was  to  be  placed  in  jail,  how  or  in  what  manner  does  not  appear  — 
whether  by  order  of  a  committing  magistrate,  or  under  a  capiaa  or  other  pro- 
cess from  court,  is  not  shown.  We  should  presume,  however,  that  the  former 
was  the  case ;  and  in  this  event,  a  magistrate  is  not  the  officer  charged  by  law 
with  the  duty  of  guarding  the  prisoner  to  jail.  But  we  can  not  say  that  the 
fact  of  his  being  a  magistrate  precludes  the  possibility  of  his  having  been  law- 
fully and  in  good  faith  assisting  the  officer  of  the  law  in  turning  the  prisoner 
over  to  the  jailor.  Cases  might  exist  where  this  was  not  only  lawful  but 
proper.  The  only  statement  we  have  is,  that  he  came  from  his  district  to  Mem. 
phis,  a  distance  of  fifteen  miles,  in  charge  of  a  prisoner  charged  with  a  public 
offense,  to  deliver  him  to  the  jailor.  By  whom  he  was  summoned  to  discharge 
this  duty,  or  whether  it  was  voluntarily  assumed,  does  not  appear.  As  we  see 
nothing  unlawful  in  the  discharge  of  this  duty  by  the  defendant,  and  he  being  in 
charge  of  the  prisoner,  we  must  take  it  that  in  bringing  the  prisoner  to  the  city 
and  turning  him  over  to  the  jailor,  he  was  dona^de  acting  as  an  officer,  or  as- 
sisting the  officer  of  the  law  In  the  discharge  of  that  duty,  and  therefore  directly 
within  the  exception  of  the  law  above  quoted. 

'<  The  question,  then  Is,  does  the  fact  that  he  carried  the  pistol  in  the  city  for 
a  few  hours  after  he  turned  the  prisoner  over  to  the  jailor  and  before  the  re- 
turn train  started  on  his  way  home  make  him  guilty?  If  he  might  lawfully 
carry  the  pistol  as  he  came  to  town,  he  could  certainly  carry  it  back  home. 
He  might,  it  is  true,  have  taken  off  the  pistol  and  deposited  it  In  some  place 
during  his  stay  in  the  city,  but  as  he  remained  only  three  or  four  hours,  we 
think  it  would  be  a  hard  censtruction  to  convict  him  for  carrying  it  during  this 
time. 

<'Upon  the  whole,  we  think  the  judgment  should  be  reversed  and  the  defend- 
ant discharged." 

§  176.  Otber  Cases  not  within  Statute.  —  Under  a  statute  prohibiting 

the  carrying  of  weapons  except  on  one's  premises  or  in  travelling  with  baggage 

1  Carmichael  v.  State,  11  Tez.  (App.)  87  >  Bainey  v.  State,  8  Tex.  (App.)  08  (1880). 

(1881).  8  6  Baxt.  446  (1878). 
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or  when  acting  as  or  in  aid  of  an  officer  of  justice,  it  is  not  unlawful  to  carry 
an  army  pistol  to  kill  wild  hogs.^ 

To  borrow  a  pistol  and  join  in  a  chase  after  a  bear,  retoml  ng  the  weapon  to 
Its  owner,  after  the  chase  is  not  within  the  statute.* 

§  177.  Carrying  Weapons  into  Ohurch,  School-room,  Ball-room,  etc. — 

The  Texas  statute  as  to  carrying  weapons  into  a  church,  school-room,  ball- 
room, etc.,  is  to  protect^the  people  there  assembled  and  not  the  edifice.  There- 
fore to  carry  a  weapon  into  a  ball-room  when  people  are  not  assembled  there  is 
not  an  offense.' 

§  178.  Trespass  not  Indictable.  —  A  mere  trespass  on  private  property  is  not 
indictable,^  although  the  entry  is  unlawful.^  An  invasion  of  property,  real  or 
personal,  without  a  disturbance  of  the  peace,  is  not  an  indictable  offense.* 

§  179. Forcible  Trespass  Indictable. — To  constitute  forcible  trespass, 

there  must  be  a  demonstration  of  force,  as  with  arms  or  a  multitude  of  attend- 
ants, so  as  to  create  or  make  imminent  a  breach  of  the  peace. ^ 

In  State  v.  JBXng,^  the  following  case  was  held  not  to  amount  to  the  offense. 
The  State  introduced  one  Wilson,  the  prosecutor,  as  a  witness,  who  testified 
that  sometime  during  the  year  1875  the  defendant  came  into  his  store,  in  the 
County  of  Stokes,  and  desired  to  purchase  of  him  a  bolt  of  domestic.  That  he 
at  first  declined  to  sell,  telling  the  defendant  tliat  his  wife  desired  the  cloth  for 
her  own  use.  The  defendant  insisted  on  buying  it,  promising  the  witness  that 
he  would  pay  him  the  money  and  he  could  buy  other  goods  of  the  kind  by  the 
time  his  wife  would  need  it.  The  witness  then  measured  off  the  cloth  and  laid 
it  on  the  counter,  telling  the  defendant  that  it  came  to  $3.55.  The  defendant 
picked  it  up,  carried  it  to  his  horse,  which  was  hitched  in  the  road  about  five 
paces  from  the  store,  and  laid  it  across  the  saddle.  He  then  returned  to  the 
store,  walked  up  to  the  counter,  felt  in  his  pocket  and  taking  out  some  money 
(witness  could  not  say  how  much),  told  the  witness  that  he  had  an  order  on 
him  from  one  Wm.  Edwards  which  he  must  take.  The  witness  replied:  *<  You 
promised  me  the  cash,  I  can*t  take  an  order  from  Edwards;  tliat  the  order  was 
just,  but  he  could  not  accept  it;  that  he  must  have  the  money."  The  defendant 
then  turned  and  walked  out  towards  his  horse.  The  witness  followed,  and  as 
the  defendant  was  about  mounting,  told  him  not  to  carry  off  his  goods  until  he 
had  paid  for  them.  The  defendant  then  started  to  ride  off,  the  witness  being 
present,  and  throwing  down  the  order,  looked  back  at  the  witness,  and  said 
with  an  oath :  **1  have  got  the  goods,  help  yourself  if  you  can."  No  other  per^ 
son  was  present.    The  defendant  made  no  other  demonstration  of  force. 

So,  where  one  having  a  right  to  enter  on  land  in  the  possession  of  a  tenant 
at  sufferance,  went  with  four  others  and  commenced  i>uilding  on  the  land  ont- 


1  WUson  V.  State,  88  Ark.  657  (1878). 

2  Morehead  v.  State,  6  Lea,  348  (1880). 

s  Bainey  v.  State,  8  Tex.  (App.)  62  (1880). 

«  State  V.  Borronghs,  7  N.  J.  (L.)  426 
(1802) ;  State  v.  Wheeler,  8  Yt.  844  (1880). 

«  Temple  v.  State,  7  Baxt.  109  (1874). 

•  State  V,  Wheeler,  8  Yt.  847  (1830) ;  State 
V.  Farnsworth,  10  Yerg.  261  (1837) ;  State  r. 
Flowers,  2  Murph.  (N.  0.)  225  (1818) ;  State 
V.  Phipps,  10  Ired.  (L.)  17  (1848) ;  State  v. 


Johnson,  1  Dev.  A  B.  824  (1886) ;  Com.  v. 
Shattnck,  10  Cash.  141  (1849) ;  State  v.  Mo- 
Oanless,  9  Ired.  (L.)  876  (1849) ;  People  v. 
Field,  62  Barb.  198  (1866).  As  to  what  iB  a 
forcible  detainer,  see  People  v.  Fields,  1 
Lans.  222  (1869). 

7  State  V,  Lloyd,  85  N.  O.  578  (1881) ;  State 
«.  Laney,  87  N.  0. 537  (1882) ;  Kirkpatrick  «. 
People,  5  Denio,  278  (1848). 
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^de  the  tenant's  Inclosnre,  without  invading  his  dwelling  or  molesting  him,  and 
i^ithont  any  display  of  arms  or  breach  of  the  peace,  it  was  held  not  indictable.^ 
Forcible  trespass  to  personal  property  can  not  be  founded  on  the  taking  of 
rails,  part  of  a  fence  .> 

§  179a.  Demonstration  of  Force  Baeential. — In  BtaU  y.  Coffoington^^  the 

law  is  thus  laid  down  by  the  Supreme  Court:  <<  It  is  essential  to  the  offense  that 
there  should  be  a  '  demonstration  of  force,'  which  is,  perhaps,  the  best  defini- 
tion of  the  term  <  manu  forti '  and  Its  equivalent,  <  with  strong  hand.' 

«  This  demonstration  of  force  is  to  be  distinguished  from  bare  words,  which 
however  violent,  can  not  of  themselves  constitute  the  force  necessary  to  com- 
plete the  offense.  Words  accompanied  by  a  display  of  weapons,  or  other  signs 
of  force,  may  constitute  the  offense,  or  words  accompanied  by  numbers,  may 
be  sufficient,  but  in  either  case  there  must  be  some  outward  act  as  distinguished 
rlrom  bare  words,  which  are  often  only  the  exhibition  of  harmless  passion,  and 
'do  not  by  themseves  constitute  a  breach  of  the  peace.  To  complete  the  offense 
there  must  not  only  be  a  demonstration  of  force,  but  it  must  be  also  such  as  is 
calculated  to  intimidate  or  put  in  fear.  Here  the  alleged  trespass  was  com- 
mitted by  one  person  on  the  actual  possession  of  two  who  were  both  on  the 
-spot.  Nothing  else  appearing,  the  law  intends  that  all  men  possess  ordinary 
courage  and  firmness,  and  that  they  shall  exercise  them  in  the  legal  protection 
of  their  persons  and  property.  The  law  does  not  allow  its  aid  to  be  invoked 
by  indictment,  for  rudeness  of  language,  or  even  slight  demonstration,  against 
which  ordinary  firmness  will  be  a  sufficient  protection.  It  is  against  our  mate- 
rial interests  and  our  reason,  for  one  man,  by  bare  words,  to  drive  twenty  from 
^e  possession  of  their  property.  So  here  the  bare  words  of  one  man,  unac- 
tcompanied  by  any  exhibition  of  force,  are  not  sufficient  or  calculated  to  exdite 
terror,  or  to  intimidate  two  men  of  ordinary  courage  and  firmness,  as  the  law 
^assumes  them  to  be." 

§  180. OfOcer  Bntering  Public  Houae. — A  police  officer  hearing  a  noise 

in  a  tavern  at  one  o'clock  in  the  morning,  and  entering,  the  door  being  open,  is 
not  guilty  of  a  trespass.  <<  His  entering  the  house,"  said  Tiin>ALL,  C.  J.,  <'  was 
no  trespass  as  he  found  the  door  open.  This  is  not  like  the  case  of  a  private 
house.    It  being  a  public  house  he  had  a  right  to  enter."  * 

Nor  is  an  officer  taking  goods  by  authority  of  law  guilty  of  trespass,^  no 
.matter  what  he  says  when  doing  so.* 

§  181. Abuse.  —  Going  to  a  person's  house  and  abusing  this  family  fre- 
quently is  not  indictable  as  a  trespass.^ 

§182. Ejection — lilcenae. — A  person  may  eject  a  person  in  his  house 

by  a  license,  without  a  breach  of  the  peace ." 

§188. Paaeinff  Counterfeit  Coin. -^  Passing  counterfeit  coin  Is  not  a 

**<  trespass  on  the  property  of  another  "  within  those  words  in  the  statute.* 

1  State  9.  Ross,  4  Jones  (L.)  815  (1857).  «  State  v.  Ehrod,  6  Ired.  (L.)  850  (1846) . 

s  State  V.  Grayes,  74  N.  C.  896  (1876).  ^  Com.  v.  Bdwards,  1  Ashm.  46  (1880). 

•8  70  N.  C.  71  (1874).  •  State  v.  Oartis,  4  Dey.  A  B.  222  (1889) ; 

^  R.  v.  Smith,  6  0.  A  P.  186  (1838).  State  v.  Pridgen,  8  Ired.  (L.)  84  (1847). 
*  State  V.  Latz,  65  N.  0. 508  (1871).  •  Gabe  v.  State,  6  Ark.  540  (1846). 
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§184.  Forcible  Detainer — Pensonal  Proparty.— Forcible  detainer  ofper« 
Bonal  property  Is  not  indictable  .^ 

§  186. Forcible  Entry  cmd  Detainer. — A  mere  ref  osal  to  deliver  posses. 

slon  of  land  when  demanded  does  not  constitute  forcible  entry  and  detainer. 
There  must  be  some  apparent  violence,  in  deed  or  word  to  the  person  of  another 
or  some  clrcamstances  tending  to  excite  terror  in  the  owner,  and  prevent  him 
from  claiming  or  maintaining  his  right.'  "An  Indictment  for  a  forcible  entry  can 
not  be  supported  by  evidence  of  a  mere  trespass,  but  there  must  be  proof  of 
such  force,  or  at  least  such  a  show  of  force  as  is  calculated  to  prevent  any  re- 
sistance.'" 

A  tenant  using  no  more  force  than  Is  necessary  to  maintain  a  legal  possession 
is  not  guilty  of  forcible  entry  .^ 

§  186.  2£aliciouB  Miflchief  —  Elements  of  Offense  at  Common  Ijaw. —  Mali- 
clous  mischief,  to  be  Indictable  at  common  law,  must  have  been  at  night  or 
secretly  without  hope  of  gain,  or  to  domestic  animals. 

In  WUUamaY.  People,^  the  prisoner  had  been  convicted  below  of  unlawfully  and 
maliciously  driving  the  horses  attached  to  a  car  against  another  car  and  injuring 
the  same.  On  appeal  this  was  held  no  offense.  <<  It  is  sought,*'  said  the  court* 
"  to  sustain  this  indictment  upon  the  ground  that  it  sets  up  the  common-law 
offense  of  malicious  mischief.  Unless  the  act  complained  of,  comes  within  the 
definition  of  tliat  offense,  the  prisoner  was  guilty  of  notliing  beyond  a  hurtful 
trespass. 

<<  Blackstone  defines  this  offense  as  being  pei^etrated  not  animo  fitrandi,  or 
with  an  intent  of  gain,  but  of  wanton  cruelty,  or  black  and  diabolical  revenge. 
In  People  v.  Smithy*  it  is  said  that  the  offense  is  distinguishable  from  aa 
ordinary  trespass  as  being  a  violation  of  private  right,  without  color  or  pretext, 
and  without  the  hope  or  expectation  of  gain. 

"  Many  of  the  cases  on  this  subject  are  cited  in  KUpcOriek  v.  Peoplei^  in 
which  case  it  was  held  that  willfully  and  maliciously  breaking  and  destroying 
two  windows  of  a  house,  was  not  within  the  description  of  this  offense.  The 
distinction  is  noted  in  that  case  between  acts  done  openly  and  those  done 
secretly,  or  in  the  night  time  and  between  acts  done  to  property  and  injuries  to 
domestic  animals.  From  the  cases  there  cited,  I  think  the  rule  may  be  stated  to 
be  that  a  trespass  upon  property,  although  it  may  be  willful  and  malicious,  is 
not  within  the  offense  of  malicious  mischief  at  common  law,  unless  it  was  in  the 
night  time  or  secretly,  without  the  hope  of  gain,  or  unless  it  consisted  of  some 
act  or  cruelty  to  domestic  animals.  The  act  is  not  indictable  because  it  is 
willful,  or  simply  because  it  Is  malicious.  There  must  be  other  circumstances, 
such  as  secresy,  cruelty  or  public  injury,  to  make  out  the  offense. 

'^  The  present  case  does  not  come  within  either  class.  The  prisoner  was  driv- 
ing a  car  at  a  point  where  two  roads  met,  and  in  trying  to  get  ahead  of  a  car 
on  the  other  road,  he  ran  Into  it.  We  are  bound  to  consider  it  done  maliciously, 
because  the  jury  have  so  found,  but  that  Is  not  enough. 

The  counsel  for  the  People  sought  to  make  out  a  distinction  between  the 

1  state  V.  Manb,  64  N.  C.  879  (1870).  «  84  How.  Fr.  380  (1862). 

9  Com.  V.  Dudley,  10  Mass.  411  (1813).  •  5  Cow.  8&8. 

s  R.  V.  Smyth,  S  O.  A  P.  204  (18b2).  r  5  Denio,  277. 
«  Oom.  V.  McKeUe,  8  Phila.  488  (1871). 
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present  case  and  those  before  referred  to,  because  the  word  **  mischievonsly  "  is 
nsed  in  this  indictment,  but  that  does  not  alter  the  rule.  It  was  so  held  in 
State  v.  WheeleTf^  where  the  word  mischieyously  was  used  in  the  indictment, 
and  yet  the  killing  of  a  beast  of  another  under  such  circumstances  was  held  to 
be  only  a  civil  injury,  and  not  indictable.  I  think  the  definition  of  the  offense 
as  stated  above,  is  qaite  as  comprehensive  as  the  cas3S  warrant,  and  more  so 
than  some  of  them  would  sustain. 

"  The  plaintiff  in  error  has  not  committed  an  offense  coming  within  these 
rales,  and  the  judgment  should  be  reversed." 

So  cutting  and  girdling  fruit  trees  is  not  indictable  at  common  law;^  or  cut- 
ting down  a  live  tree;*  or  destroying  the  saddle  bags  of  another;^  or  killing 
another's  beasts.^ 

§  187.  Wounding  Animal  not  Indictable.  — In  State  v.  BeckmaUf*  it  was  neld 
that  maiming  or  wounding  an  animal  without  killing  it  was  not  indictable.  Said 
the  Chief  Justice,  delivering  the  opinion :  <<  The  defendant  was  convicted  in  the 
Somerset  Oyer  and  Terminer,  of  malicious  mischief.  The  indictment  charges 
that  the  defendant  unlawfully,  willfully  and  maliciously,  did  wound  one  cow 
of  the  value  of  $50  of  the  goods  and  chattels  of  J.  C.  F.  The  question  reserved 
for  the  consideration  of  this  court,  is  whether  the  act  charged  in  the  indict- 
ment constitutes  an  indictable  offense  in  this  State.  It  is  clearly  not  an 
offense  within  the  statute.  The  act  for  the  punishment  of  crimes,^  declares  it 
to  be  a  misdemeanor,  willfully  and  unlawfully  and  maliciously  to  kill  or  destroy 
any  horse,  mare  or  gelding,  or  any  bull,  ox,  steer,  bullock,  cow,  heifer  or  calf, 
or  any  sheep  or  lamb.  The  statate  extends  only  to  the  killing  or  destroying  of 
certain  and  specified  domestic  animals.  It  does  not  include  all  domestic  ani- 
mals (neither  goats,  pigs  or  poultry  being  enumerated)  nor  does  it  extend  to 
the  wounding  or  maiming  of  any.  If  the  act  of  wounding  a  cow  constitutes  a 
crime,  it  must  be  an  offense  at  common  law.    Is  it  so? 

<<  The  general  rule  is,  that  no  injuries  of  a  private  nature,  unless  they  some 
way  concern  the  king,  or  affect  the  public,  are  indictable  at  common  law.^ 

**  Blackstone  regards  the  crime  of  malicious  mischief  as  a  purely  statutory 
offense.  *  Malicious  mischief,  or  damage,  is  the  next  species  of  injury  to  pri* 
vate  property  which  the  law  considers  as  a  public  crime.  This  is  such  as 
is  done,  not  animo  furandi  or  with  an  intent  of  gaining  by  another's 
loss,  which  is  some,  though  a  weak  excuse,  but  either  out  of  a  spirit 
of  wanton  cruelty  or  black  and  diabolical  revenge  in  which  it  bears  a  near  rela- 
tion to  the  crime  of  arson;  for  as  that  affects  the  habitation,  so  this  does  the 
other  property  of  Individuals.  And,  therefore,  any  damage  arising  from  this 
mischievous  disposition,  though  only  a  trespass  at  common  law,  is  now,  by  a 
multitude  of  statutes  made  penal  in  the  highest  degree.* 

**  Among  those  offenses  made  penal  by  statute,  though  only  trespasses  at  com- 
mon law,  he  enumerates  the  destroying  of  sea  or  river  banks,  the  burning  or 
destroying  of  stacks  or  ricks  of  hay  or  grain,  and  the  killing  of  horses,  sheep^ 


1  8yt.844. 

s  Brown'BOase,  8  Me.  177  (1824). 

s  Com.  V,  Powell,  8  Leigh,  719  (1837). 

«  Shell  9.  State,6  Hnmph.  283  (1845). 

e  State  V,  Wheeler,  8  Vt.  844  (1880). 

•27N.  J.  L.  124(1850). 

T  Nix.  Dig.  178.  seo.  70.    • 


8  Hawk.  210,  b.  2,  ch.  25,  eeo.  4;  Bex  v. 
Storr,  8  Bnrr.  1698;  Bex  v.  Atkins,  8  Burr. 
1706;  Bex  v.  Wheatly,  2  Burr.  1125 ;  Bac.  Ab. 
"  Indiotment  *'  E ;  Com.  Dig.  "Indictment " 
E. ;  State  V.  Burroughs,  2  Halst.  426 

•  4  Bla.  Com.  244. 
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or  cattle,  the  very  offenses  specified  in  our  statute  against  malicious  mis- 
chief. 

**  The  distinction,  remarks  Mr.  Christian,  between  public  crimes  and  pri- 
vate injuries  seems  certainly  to  be  created  by  positive  laws,  and  is  refer- 
able only  to  civil  institutions.  *  *  *  To  destroy  another's  property 
willfully,  without  making  the  owner  a  compensation,  is  in  all  cases,  a  worse 
crime  in  reason  than  theft;  because  the  individual  deprived  of  his  property 
suffered  precisely  the  same  injury,  and  the  public  loses  the  benefit  of  that  prop- 
erty, which  contributes  to  the  support  of  no  one ;  and  he  who  does  the  injury 
has  not  the  temptation  of  him  who  steals  to  supply  his  wants.  In  the  case  of 
those  actions  which  are  only  civil  injuries,  and  to  which  no  legal  punishment  is 
annexed,  the  law  has  supposed  that  retribution  will  be  sofflcient  to  deter  from 
the  commission  of  them.  But  the  willful  and  malicious  destruction  of  another's 
property  by  fire,  in  many  cases  is  punished  with  death.  So,  also,  is  the  mali- 
cious killing  and  maiming  of  another's  cattle ;  yet  these  detestable  and  diaboli- 
cal acts  were  not  crimes  by  the  common  law  of  England ;  but  experience  discov- 
ered the  necessity  of  rendering  them  subject  to  public  and  severe  punishment. 
Yet,  to  set  fire  to  a  field  of  standing  com  is  still  only  a  private  injury,  though 
this  is  an  act  which  strikes  at  the  very  being  of  society;  but  the  Legislature 
have  not  yet  found  it  necessary  to  repress  it  by  the  terror  of  penal  laws.^ 

<<In  Ranger^  s  Cas^  it  was  held  that  no  indictment  Ues  at  common  law  for  unlaw- 
fully, with  force  and  arms,  maiming  a  horse,  and  that  the  fact  itself  was  only  a 
trespass  independent  of  the  statute.*  It  was  so  held,  also,  as  late  as 
1840,  In  Begina  v.  Wallace.^  A  strong  confirmation  of  this  position  is  found  in  the 
fact,  that  among  the  very  numerous  cases  in  the  English  books  of  indictments 
for  maiming,  wounding  and  killing  cattle,  not  a  single  conviction  or  precedent 
of  an  indictment  can  be  found  for  the  offense  at  common  law,  independent  of 
the  statute.^ 

**  It  has  been  ingeniously  suggested  that  this  absence  of  precedent  and  author- 
ity may  be  accounted  for  on  the  theory,  that  the  statute  was  intended  as  a  mere 
increase  of  the  penalties  of  the  crime  at  common  law.  And  that  the  statutes 
were  so  ancient,  so  mumerous,  and  the  penalties  so  specific,  certain  and  severe, 
that  the  statutes  were  resorted  to,  and  the  common  law  lost  sight  of.* 

<'  This  explanation  can  scarcely  be  regarded  as  satisfactory.  It  is  hardly  con- 
ceivable that  an  offense  at  common  law  so  common  as  the  killing,  wounding 
and  maiming,  and  so  serious  as  even  to  demand  a  multitude  of  statutes  for  its 
suppression  should  not  have  been  so  much  as  mentioned  by  Coke,  or  Hale,  or 
Hawkins.  That  its  existence  should  have  been  denied  by  Blackstone,  and  by 
Christian,  and  that  the  Court  of  Queen's  Bench,  so  late  as  the  close  of  the  last 
century,^  should  have  held  it  to  be  not  an  offense  at  common  law.  Nor  does  it 
seem  at  all  consistent  with  probability,  that  in  the  numerous  reported  cases, 
when  the  offender  has  escaped  punishment  on  the  ground  that  the  offense 
charged  was  not  without  the  terms  of  the  statute,  that  resort  should  not  have 
been  made  to  the  common  law  to  enforce  punishment,  if  in  fact  the  common- 
law  offense  existed. 

1  Bla.  Com.  46.  L.    1067;  Archb.  Cr.    PI.  182;  Grown  Cir. 

s  2  £ast*B  P.  C,  ch.  22,  sec.  16.  Olr.  Comp.  190. 

A  cited  2  Buss .  on  Cr.  497,  ch.  43.  *  State  v.  Briggs,  1  Aiken,  226  Loomis  v. 

4  1  Crawford  ft  Dix  403.  Edgerton,  19  Wend.  419;  Wharton's  Am. 

•  Hawk.  P.  C.  b.  1  ch.  46;  3  Ohltty's  6  Or.      Cr.  Law,  sec.  200% 

East's  P.  C,  ch.  22,  sec.  16. 
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<<  Nor  is  it  at  all  leconcilable  with  ttie  theoiy  that  the  statute  of  22  and  28  Car. 
II.,  which  makes  the  killing  of  cattle  in  the  night  time  a  felony,  subjects 
the  persons  guilty  of  wounding  cattle  in  the  night  time  to  triple  damages,  only 
in  a  civil  action  at  the  suit  of  the  party  grieved.^ 

'<  In  Wharton's  Criminal  Law,'  it  is  said  that  malicious  mischief  in  this  country 
as  a  common-law  offense,  has  received  a  far  more  extended  interpretation  than 
has  been  attached  to  it  in  England,  and  the  learned  author  has  defined  the  common- 
law  offense  of  malicious  mischief,  as  received  in  this  country,  to  be  <  any 
malicious  or  mischievous  injury,  either  to  the  rights  of  another,  or  to  those  of 
the  public  in  general.'  This,  probably,  is  law  within  the  Commonwealth  of 
Pennsylvania,  where  the  crime  of  malicious  mischief  has  received  a  very  wide 
interpretation.  But  the  proposition  that  any  malicious  or  mischievous  injury 
to  the  rights  of  an  individaal,  is  an  indictable  offense  at  the  common  law,  is  un- 
warranted either  by  principle  or  authority.  It  would  render  every  willful  tres« 
pass  an  indictable  offense. 

<<  In  Bespvbliea  v.  Fancher,  *  it  was  held  by  the  Supreme  Court  of  Pennsylvania, 
that  an  indictment  would  lie  at  the  comlnon  law,  for  maliciously,  willfully  and 
wickedly  killing  a  horse.  The  Attorney-Qeneral  in  that  case  admitted  that  he 
had  not  been  able  to  discover  any  instance  of  an  indictment  at  common  law  for 
killing  an  animal,  or,  indeed,  for  any  other  species  of  malicious  mischief;  that, 
in  all  the  precedents,  as  well  ancient  as  modern,  he  had  found  the  charge  laid 
contra  forma  atattUif  except  in  the  case  of  an  information  for  killing  a  dog;^  apon 
which,  however,  he  declared  he  did  mean  to  rely.  The  court,  however,  appears 
to  have  relied  upon  it,  and  no  other  authority  is  cited  in  support  of  the  decis* 
ion.  It  is  remarkable  that  the  case  cited  is  not  to  be  found.  Neither  the 
authority  itself,  nor  the  reason  assigned,  commend  the  case  to  our  favorable 
regard.  This  case  is  approved  in  Commonwealth  v.  Taylor,^  and  appears  to 
be  the  settled  law  of  that  Commonwealth. 

'<  In  People  v.  Smith,*  it  was  held  that  an  indictment  lies  for  maliciously, 
wickedly,  and  willfully  killing  a  cow,  the  property  of  another.  The  indictment 
was  manifestly  framed  upon  the  authority  of  Bespublica  v.  Fancher,^  and  is  sap- 
ported  mainly  by  the  authority  of  that  case.  The  case  is  sustained  on  the  broad 
principle,  that  malicious  mischief  to  private  property  without  or  expectation  of 
gain  is  indictable  at  common  law  as  a  misdemeanor.  The  same  principle  is  ap- 
proved and  adopted  in  Loomie  v.  Edgerton,*  In  Kilpatrick  v.  Peopley^  which  was 
an  indictment  for  unlawfully,  willfully,  and  maliciously  destroying  the  windows 
of  a  dwelling  house,  it  was  held,  upon  a  review  of  all  the  cases,  that  a  mere  act 
of  trespass  does  not  become  indictable  if  committed  maliciously  and  without 
claim  of  right  or  motive  of  gain.  The  case  is  distinguished,  it  is  true,  from  the 
preceding  cases,  upon  the  ground  that  the  act  was  not  charged  to  have  been 
committed  secretly,  and  that  it  lacked  the  ingredient  of  cruelty.  But  the  broad 
principle  upon  which  the  previous  cases  were  decided  was  utterly  repudiated. 
I  know  of  no  principle,  says  Justice  Beardsley,  in  delivering  the  unanimous  opin- 
ion of  the  court,  in  which  the  act  described  in  this  indictment  can  be  held  to  be 
a  public  crime.    A  great  outrage  it  certainly  was,  and,  therefore,  very  fit  to  be 

1  8  Stat,  at  Large,  854  seoa.  1, 6.  *  5  Cowen,  268. 

S  (ed.  1857)  sec  3002.  7  i  Ball,  835. 

S  1  DaU.  885.  •  19  Wesd.  419. 

4  Oited  from  12  Mod.  887.  *  5  Denio,  277. 
i  6  Binn.  277. 
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considered  by  the  Legislature.    But  the  common  law  regards  it  as  nothing  more 
than  an  aggravated  trespass. 

<<In  State  v.  BriggSf^  the  Supreme  Court  of  Vermont  sustained  an 
indictment  for  maiming  and  destrojrlng  colts,  in  direct  conflict  with  the 
authority  of  Sanger^s  Case,^  Wanton  cruelty  to  the  beast  is  declared  to 
be  the  gravamen  of  the  ofEense.  Upon  this  principle,  the  defendant  wonld 
be  equally  criminal  for  killing  his  own  beast.  But  the  gravam&a  of  the  crime 
of  malicious  mischief  is  malice  toward  the  owner  of  the  beast,  and  if  it 
appear  that  the  beast  was  killed  from  other  motive  the  indictment  fails.* 
In  a  more  recent  case  in  the  State  of  Vermont,  it  was  adjudged  that  an 
indictment  could  not  be  sustained  for  feloniously,  maliciously,  mischievously, 
and  wickedly  killing  a  beast,  the  property  of  another,  thus  overruling  the  prior 
case  of  State  v.  Brigga.^ 

<<  The  adjudications  in  the  American  courts  upon  this  subject  have  not  been 
uniform.  It  is  certainly  true  that,  in  several  of  the  States,  malicious  mischief^ 
as  a  common-law  offense,  has  received  a  far  more  extended  interpretation  than 
has  been  attached  to  it  in  England.  A  collective  and  discriminating  review  of 
the  authorities  will  be  found  in  7  Law  Reporter.^  But  no  such  extended  con* 
struction  of  the  common  law  has  been  adopted  in  this  State.  The  only  reported 
case  upon  the  subject  of  malicious  mischief  recognizes  and  adopts  the  rale  of 
the  ancient  common  law.^  The  sixty-first  section  of  our  statute  of  1796,^  which 
is  substantially  the  same  with  the  seventh  section  of  the  present  act,®  makes  the 
malicious  killing  or  destroying  of  certain  cattle  a  misdemeanor,  whether  com- 
mitted by  night  or  by  day,  but  does  not  extend  to  the  wounding  of  cattle,  nor  to 
all  cattle,  as  both  the  English  statutes  of  22  and  28  Car.  II.,  and  of  8  George  I. 
do.  It  is  worthy  of  notice  that  the  manuscript  draft  of  this  clause  of  the  act  of 
Faterson  embraces  the  provisions  of  the  first  and  fifth  sections  of  the  act  of 
Charles  II.,  making  both  the  killing  and  the  woanding  of  cattle  a  misdemeanor. 
Its  language  is,  if  any  person  shall  willfully,  unlawfully,  and  maliciously  kill  or 
destroy,  maim,  wound,  or  hart  any  horse,  etc.  The  words  <maim,  wound,  or 
hurt,'  were  stricken  out  before  its  final  enactment,  thus  making  it  indictable 
only  to  kill  or  destroy,  not  to  maim,  wound,  or  hurt  an  animal,  and  affording 
the  strongest  evidence  that  the  omission  was  the  result  of  design,  not  of  inad- 
vertence. And  this  fact  is  the  more  significant  when  it  is  remembered  that  the 
penalty  imposed  by  the  statute  for  killing  an  animal  was  restricted  within  nar- 
power  limits  than  that  authorized  to  be  inflicted  for  common-law  offenses;  thus 
virtually  making  the  wounding  of  an  animal,  if  it  be  a  crime  at  common  law,  a 
higher  offense  than  the  killing  of  an  animal,  a  result  which  never  could  have 
been  designed. 

<<  The  facts  charged  in  this  indictment  constitute  no  indictable  offense,  and  the 
court  of  Oyer  and  Terminer  should  be  advised  accordingly." 

The  same  is  held  in  StcUe  v.  JUanuel,^ Btrax,  J.,  saying:  "This  indictment 
is  not  founded  on  the  statute,!^  but  is  at  common  law;  and  the  question  is,  is  it 
an  indictable  offense  at  common  law  to  wound  cattle  maliciously. 

1  1  Aik.  226.  «  State  v.  Burroughs,  2  Halst.  4S6. 

s  2  East's  P.  0. 1074.  t  Paterson,  219. 

»  Rex  V.   Dobbs,  2  East's  P.  0.  618;  3  •  Nix.  Dig.  114. 

Chitty'8  Or.  L.  1086,  note  a.  »  72  N.  0. 201  (1875). 

*  State  V.  Wheeler,  8  Vt.  SU.  lo  Bat.  Bev.,  oh.  82.  sees.  94, 95. 

*  (N.  8.)  p.  88. 


MALICIOUS  MISCHIEF  —  *  *  ANIMALS . '  *  599 

"  It  has  been  held  in  this  State,  indictable  to  set  fire  to  and  bnm  tar  in  barrels, 
to  kill  a  steer,  and  to  kill  a  dog  with  malice  towards  the  owner,  ^  and  to  barn 
plows  and  harness.'  Bnt  in  all  these  cases  the  property  was  killed  or  destroyed 
and  no  case  is  to  be  fonnd  In  onr  reports,  of  an  Indictment  at  common  law, 
when  the  offense  was  the  wounding  of  cattle,  or  the  mere  Injury  to  the  property, 
short  of  its  destmction. 

"  If  we  look  to  England,  the  source  of  the  common  law,  we  are  unable  to  find 
a  case,  when  independent  of  statute,  it  has  been  held  to  be  a  public  offense,  to 
maim  cattle,  whether  with  or  without  malice  towards  the  owner.  Both  the 
elementary  writers  and  the  decisions  hold  that  such  offense  is  not  indictable, 
but  is  a  civil  trespass  only.'  And  no  precedent  of  such  a  form  of  indictment  at 
common  law,  or  independent  of  statute  is  to  be  found.* 

<*  In  the  American  courts,  the  decisions  upon  this  subject  have  not  been  uni- 
form; and  in  several  of  the  States  malicious  mischief,  as  a  common  law 
offense,  has  received  a  much  more  extended  interpretation  than  has  been  at- 
tached to  it  in  England.^  But  even  in  these  cases,  the  corpus  of  the  prop- 
erty was  destroyed ;  and  it  will  be  difficult  to  find  a  case  where  injuries  short  of 
destruction,  have  been  held  to  be  indictable  at  common  law,  and  certainly  the 
weight  of  authority  in  both  countries  is  decidedly  the  other  way.* 

<<This  court  will  not  be  warranted  in  expounding  the  common  law  so  as  to  make 
offenses  indictable,  which  were  not  clearly  indictable  before.  That  is  a  matter 
for  the  Consideration  of  another  department  of  the  government.  We  have,  by 
statute,  made  it  an  indictable  offense,  unlawfully  and  on  purpose,  to  kill  or  maim 
live  stock,  under  the  circumstances  described  in  the  statute  before  cited,  but 
not  under  all  circumstances.  Whether  the  interests  of  justice  and  sound  moral- 
ity, do  not  require  the  punishment,  as  a  public  offense,  of  all  wanton  cruelty  to 
live  stock,  is  a  question  which  is  attracting  much  public  attention  and  discus- 
sion both  at  home  and  abroad,  and  deservedly  so.  The  remedy  for  the  evil  is 
with  the  Legislature.  It  is  oar  province  to  declare  the  law  to  be  that  this  in- 
dictment vrill  not  lie  at  common  law,  and  that,  therefore,  judgment  must  be 
arrested." 

§  188.  Animals — Statutory   Oonstruction. — Whether     a    dog    was 

<<  personal  property,"  within  the  South  Carolina  statute  was  doubted  in  8iaU  v. 
Trapp^  and  that  dogs  do  not  come  within  the  Texas  statute  as  to  '<  any  horse, 
oattle,  sheep,  goat  or  swine  or  any  other  property,"  was  held  in  SUiU  v.  Mar^ 
shall  f  nor  within  "  horses,  cattle  or  other  beasts  "  in  the  Minnesota  statute.'  So 
killing  a  dog  Is  not  injaring  <<  any  property."  ^^  A  gelding  is  not  a  horse  ^  nor  is  a 
dog  property  "  real  or  personal."  "  Buffaloes,  though  domesticated  are  not 
"cattle."" 


1  State  V.  Simpson,  2  Hawks.  460,  state  V.  "State  v.  Beekman,  8  Dutch.  124,  and 

Scott,  2  Dev.  ft  Bat.  86 ;  State  v.  Latham,  18  authorities  therein  cited. 

Ired.  82.  t  14  Rich.  208  (1887). 

S  SUte  9.  Jackson,  12  Ind.  829.  8  13  Tex.  66  (1864). 

8  4  Bla.  Com.  244 ;  2  East  PI.  Or.,  ch.,  21,  «  U.  8.  v.  Gideon,  1  Minn.  292  (1866). 

tec.  16 ;  2  Buss,  on  Or.  497 ;  Beg.  v.  Wallace,  10  Davis  v.  Oom.,  17  Gratt.  617  (1867). 

Cr.  ft  D.  Or.  Oas.  408.  u  Gholston  v.  Stote,  88  Tez.  842  (1870). 

4  Archb.  Or.  PI.  182 ;  8  Ohitty's  Or.  L.  1067.  U  Com.  v.  Madin,  8  Leigh,  809  (1881). 

>  People  V.  Smith,  Oowen,  268;  State  «.  13  State  v.  Crenshaw,  22  Mo.  467  (1866). 
Fancher  1  Dall.  885 ;  19  Wend.  419. 
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I  189. lialloe  Must  be  Towards  Owner.  —  The  malice  mast  be  towards- 

the  owner  and  not  towards  the  animal. ^ 


190. KiUlnsr  to  Protect  Property. — It  is  not  malicions  mischief  to  shoot 

atres]>as8ing  animal  to  protect  crops,'  or  to  take  a  mare  from  his  com  field  when 
she  was  damaging  the  defendant's  growing  com  to  a  secret  part  of  the  connty, 
and  inflict  a  wound  with  the  Intent  of  preventing  a  repetition  of  the  injuy* 
nor  to  kill  a  trespassing  hog.* 

§  191. Must  be  Wanton  and  Kalioious.  —  The  killing  must  be  wanton 

and  malicioas.<^ 

§  191a.  "Molioiously"  Means  Wantonly  or  With  Revenge — Mere  WUl- 
fulness  to  do  a  Prohibited  Act  is  Not  Enough. —  In  Commonwealth  v.  Walden.^ 
the  court  say:  <<  This  Is  an  indictment  for  malicious  mischief,  wherein  the 
defendant  Is  charged  with  the  willful  and  malicious  shooting,  and  seriously 
Injuring,  the  mare  of  one  Robert  Noble,  contrary  to  the  Revised  Statutes.' 
The  evidence  is  not  reported;  but  whatever  it  was,  the  court,  In  the  instruc- 
tion to  the  jury,  defined  the  word  'maliciously*  in  said  section,  to  mean 
<  the  willfully  doing  of  any  act  prohibited  by  law,  and  for  which  the  defendant 
has  no  lawful  excuse ;  and  that  moral  turpitude  of  mind  was  not  necessary  to 
be  shown.'  If  this  definition  of  the  crime  charged  were  correct,  it  would 
follow  that  the  words  '  willfully  and  maliciously'  were  intended  by  the  I#egisla- 
ture  to  be  understood  as  synonymous,  and  that  the  statute  is  to  be  construed  in 
the  same  manner  as  it  would  be  if  the  word  *  maliciously '  had  been  omitted. 
Such  a  construction,  we  are  of  opinion,  can  not  be  sustained;  for  if  it  could  be,  It 
would  follow,  that  a  person  would  be  liable  to  be  punished  criminally,  and  with 
great  severity,  for  every  willful  trespass,  however  trifling  the  injury  might  be, 
to  the  personal  property  of  another,  which  could  not  be  justified  or  excused, 
in  a  civil  action  against  him,  for  the  recovery  of  damages,  by  the  owner.  We 
do  not  suppose  the  learned  judge  intended  to  be  so  understood  by  the  jury; 
but  they  might  so  understand  him.  As  to  that  part  of  the  instruction,  that 
moral  turpitude  of  mind  was  not  necessary  to  be  shown,  whether  correctly 
stated  or  not,  we  do  not  think  it  material  to  consider.  The  question  is  not 
whether  the  jury  was  rightly  instructed  as  to  what  facts  would  constitute 
malice  or  be  presumptive  or  conclusive  proof  of  it.  The  learned  judge  was 
probably  of  opinion,  that  if  the  mare  was  injured,  as  alleged,  by  the  charge  of 
a  gun,  loaded  with  powder  and  shot,  that,  ipso  facto,  would  be  conclusive  proof 
of  malice.  But  that  question,  we  think,  should  have  been  submitted  to  the 
jury.    The  gun  might  have  been  loaded  for  the  purpose  of  shooting  small 


1  State  V.  Wilcox,  8  Terg.  278  (1882) ; 
State  V.  Newby,  64  N.  0.  23  (1870) ;  Northcot 
V,  State,  48  Ala.  830  (1889);  HobBon  v. 
State,  44  Ala.  880  (1870)  State  v.  Latham,  18 
Ired.  88  (1861) ;  Kewton  v.  State,  8  Tex. 
(App.)  S45  (1877) ;  R.  v.  Fearce,  2  Leach  094 
(1789) ;  State  v,  RobinBon,  8  Dev.  A  B.  (L.) 
180  (1888). 

s  Wright  V,  State,  80  Oa.  286  (1860) ;  State 
V.  Waters,  6  Jones,  276  (1869). 


*  State  V.  Landreth,  2  Oar.  L.  Repos.  SSL 
(1815).    And  see  Davis   v.   State,  12  Tex. 
(App.)  11  (1882). 

*  Lott  V.  State,  9  Tex.  (App)  206  (1880) ; 
Branch  v.  State,  41  Tex.  622  (1874). 

>  Duncan  v.  State.  49  Miss.  881  (1873) ; 
Branch  «.  State,  41  Tex.  622  (1874) ;  Thomp- 
son V.  State,  51  Miss.  868  (1875). 

*  8  Cash.  650  (1848). 
T  ch.  126,  sec  89. 
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birds,  w/th  a  very  light  charge  of  powder,  and  very  flue  shot,  which  would  not 
be  likely  to  kill  or  do  great  bodily  harm;  and  we  do  not  know,  that  any  great 
bodily  harm  was  done.  The  only  facts  established  by  the  verdict  are,  that  the 
mare  was  injured  by  the  defendant,  by  the  discharge  of  a  gun  loaded  with 
powder  and  shot,  and  that  the  act  was  done  willfully;  but  an  act  may  be  un^ 
lawful,  and  may  be  done  willfully,  with  or  without  malice,  according  to  the 
evidence  of  the  motive,  and  of  the  circumstances  lattending  the  transaction. 
The  evidence,  thereupon,  should  have  been  submitted  to  the  jury,  with  in* 
structions,  that  they  would  not  be  warranted  in  finding  a  verdict  of  guilty,  unless 
the  injury  charged  in  the  indictment  was  done  by  defendant,  not  only  willfully 
but  also  maliciously;  that  if  the  injury  was  done  intentionally  and  by  design, 
and  not  by  mistake,  accident,  or  inadvertence,  that  would  fully  support  the 
allegation  in  the  indictment,  that  it  was  done  willf  ally,  according  to  the  true 
meaning  of  the  statute.  But  the  jury  might  infer  malice  from  the  fact,  that 
the  injury  was  done  by  the  discharge  of  a  gun  loaded  with  powder  and  shot 
unless  the  inference  were  rebutted  by  the  evidence,  showing  that  the  gun  was 
so  loaded  that  it  was  not  likely  to  kill  or  do  any  great  bodily  harm;  and  the 
jury  should  have  been  so  instructed.  Th^  jury  should  also  have  been  instructed, 
that,  to  authorise  them  to  find  the  defendant  guilty,  they  must  be  satisfied,  that 
the  injury  was  done  out  of  a  spirit  of  wanton  cruelty  or  wicked  revenge. 
Malicious  mischief,  amounting  to  a  crime,  is  so  defined  by  Blackstone,^  and  in 
Jacob's  Law  Dictionary,  by  Tomlin,  under  the  title  "  Mischief,  Malicious;  "  and 
we  have  no  doubt  that  such  is  the  true  definition  of  the  crime. 

*' JExcepUoTU  sustained^  and  new  trial  granted." 


§192. 


<f 


Malm"  —  Permanent  Injury  Neoeaaary. To    <<maim"  an 


animal  some  permanent  injury  must  be  infiicted  on  it.^ 


§  198.  "Maiming  or  Wounding"  Oattle.  —  Injuring  a  sheep  by  setting 

a  dog  to  "  worry  "  it  is  not  within  a  statute  punishing  the  <<  maiming  or  wound- 
ing" of  cattle.* 

§  194.  "  Malicious  Injury  "  —  Doff  In  Pursxiit  of  Oame.  -^  Damage  done 

by  a  trespasser's  dog  in  pursuit  of  game  is  not  a  <<  malicious  injury  "  within  the 
English  statute.* 

§  195.  Malloioua  Mischief  —  Causinfir  Horses  to  go  on  "  Land  of  Another 
HTlthout  his  Consent."  —  This  offense  in  Texas  does  not  extend  to  a  case  where 
the  prisoner  has  rented  the  land.  In  Cogginsx,  State,^  it  was  said  by  Hurt,  J., 
delivering  the  opinion  of  the  court:  "  The  appellant,  J.  B.  Coggins,  was  con- 
victed of  the  offense  of  knowingly  causing  horses  to  go  within  the  enclosed 
lands  of  another,  without  his  consent.*  From  the  statement  of  facts  we  learn 
that  the  appellant  rented  of  the  prosecutor  any  amount  of  land  desired,  for 
twelve  months,  beginning  on  the  1st  day  of  January,  1881 .  The  land  rented  by  the 
defendant  was  enclosed  by  a  fence  which  enclosed  other  land  not  rented  by  de- 
fendant; or,  in  other  words,  the  defendant  did  not  rent  all  the  land  enclosed  by 
the  fence  which  enclosed  his  land.    There  was  no  cross  fence  between  his  land 


14Bla.Oom.844. 
s  B.  V.  Jeans,  1 0.  ft  K.  688  (1844). 
s  R.  v.  Hughes,  3  O.  ft.  P.  4S0  (1880). 
«  B.  V.  Frestney,  8  Cox,  605  (1849). 


&  12  Tex.  (App.)  109  (1882). 
*  Acts  of  1873,  pp.  41  and  42 ;  Penal  Oodid, 
art.  684. 
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and  that  not  rented  by  him.  The  crops  had  been  gathered  from  all  of  the  land 
enclosed.  The  question  presented  for  oar  decision  is  this:  When  the  defend- 
ant turned  his  horses  in  the  field,  was  he  causing  the  horses  to  go  within  the 
enclosed  lands  of  another?  Most  clearly  not.  He  had  a  perfect  right  to  use 
that  land  until  the  expiration  of  his  term. 

<<  Upon  this  subject  Mr.  Taylor,  in  his  work  on  Landlord  and  Tenant,  says: 
'After  taking  possession,  the  tenant  is  at  once  invested  with  all  the  rights  inci- 
dent to  possession,  and  is  entitled  to  the  use  of  all  the  privileges  and  ease- 
ments appurtenant  to  the  tenement,  and  to  take  such  reasonable  estovers  and 
emblements  as  are  attached  to  the  estate,  unless  restrained  by  special  agree- 
ment. He  may  maintain  an  action  against  any  person  who  disturbs  his  posses- 
sion or  trespasses  upon  his  premises,  though  it  be  the  landlord  himself,  who 
has,  in  general,  no  right  to  enter  and  repair,  unless  there  be  a  stipulation  to 
that  effect,  or  the  repairs  are  necessary  to  prevent  waste.  If  a  stranger  enters 
and  commits  waste,  the  tenant  will  still  be  liable  to  an  action  for  that  waste  by 
his  landlord,  and  will  be  left  to  his  remedy  over  against  the  stranger.  And  even 
after  his  term  has  expired,  he  may  still  recover  damages  for  an  injury  sus- 
tained during  his  continuance.*  ^         * 

"  In  the  absence  of  a  contract  to  the  contrary,  the  tenant,  the  defendant  in 
this  case,  had  the  same  right  to  occupy,  to  use  and  graze  the  land  during  his 
term  as  if  he  were  the  owner.  In  fact,  for  these  purposes,  the  land  belonged 
to  him  until  the  expiration  of  his  term.  If  we  be  correct  in  this  position  the 
judgment  must  be  reversed  and  the  prosecution  dismissed;  the  evidence  show- 
ing that  there  was  no  contract  forbidding  the  tenant  the  right  to  graze  the 
premises  rented. 

"  The  judgment  is  reversed  and  the  cause  dismissed. 

"  Beversed  and  dismiased,*^ 

§  196.  "Disflgoring"  Cattle.  —  Shaving  the  mane  and  cropping  the 

hair  from  the  tail  of  a  mare  is  not  <<  disfiguring  "  it.' 

§  197.  Property  must  be  Peraonal  Property.  —  So,  destroying  a  quan- 
tity of  standing  Indian  com  is  not  ii^dictable,'  or  growing  wheat.* 

If  a  trespasser  erect  a  building  on  the  land  of  another,  having  neither  right 
of  property  or  occupancy,  the  building  becomes  a  part  of  the  freehold,  and  the 
owner  of  the  land  may  remove  it  without  being  guilty  of  malicious  mischief.' 

§  198.  Value  of  Property.— A  person  is  not  guilty  of  injuring  property 

to  the  <<  amount  of  £6,*'  where  the  property  was  trees  worth  £1,  but  the  con- 
sequent injury  to  the  place  was  £5.^ 

§  199.  Malicious  liiachief—  '*  Beginning  to  Demolish"  a  House.  —  In  £.  v. 
Th(/ma8f'^  the  prisoner  was  indicted  on  the  statute  7  and  8  George  IV.,*  for 
«  beginning  to  demolish  "  the  dwelling-house  of  John  Williams. 

It  appeared  that  the  prisoner  and  others  on  the  18th  of  March,  1880,  at  about 
midnight,  came  to  the  house  of  the  prosecutor,  and  that,  having  in  a  riotous 

1  Taylor  on  Landlord  and   Tenant,  sec.  •  Malone  v.  State,  11  Lea»  701  (1888). 

178,  p.  187.  •  B.  T.  Whiteman,  Dears.  0.  C.  353  (1864). 

s  State  V.  Smith,  Oheves.  157  (1840).  ^  4  G.  ft  P.  237  (1880). 

8  State  V.  Helmes.  5  Ired.  366  (1845).  ^  ch.  80,  seo.  8. 
«  Parris  v.  People,  76  111.  S74  (1875). 
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manner  borst  open  the  door,  they  broke  some  of  the  fomitnre,  all  the  windows, 
and  one  of  the  window  frames,  and  forced  out  a  small  iron  bar;  and  that,  after 
doing  this  mischief,  they  went  away.  It  did  not  appear  that  there  was  any- 
thing to  hinder  the  rioters  from  doing  more  damage,  if  they  had  chosen  so 
to  do. 

Cwniooody  for  the  prisoner,  objected  that  this  was  not  a  beginning  to  demol- 
ish the  house. 

LiTTLKDALB,  J.  I  am  of  oplnlon  that  this  will  not  be  <<  beginning  to  demol- 
ish," within  the  act  of  Parliament,  unless  the  jury  shall  be  satisfied  that  the 
ultimate  object  of  the  rioters  was  to  demolish  the  house ;  and  that,  if  they  had 
carried  their  intentions  into  full  effect,  they  would,  in  point  of  fact,  have  de- 
molished it.  Now,  here  that  is  not  so,  for  they  come  and  do  a  great  deal  of 
mischief,  and  then  go  away,  having  manifestly  completed  their  purpose  and 

done  all  the  injury  they  meant  to  do. 

Verdictt  not  guiUy, 

§  200.  —  Property  must  be.  Destroyed  or  Injured.  — To  constitute  the 
crime,  property  must  be  destroyed  or  injured.  In  Wait  v.  Duncan,^  W.  had 
been  convicted  of  malicious  mischief  in  unhitching  the  traces  of  a  horse's 
harness  from  the  wagon.  "It  is  clear  to  me,'*  said  the  court  in  an  action  of 
false  imprisonment,  <<  that  the  act  specified  by  the  proceedings  was  not  an  act 
punishable  criminally  as  a  malicious  mischief.  Even  if  it  had  been  committed 
while  the  owner  of  the  horses  or  any  other  person  was  in  the  wagon  it  could 
hardly  have  been  construed  a  malicious  mischief,  because  no  harm  appears  to 
have  ensued.  It  is  not  alleged  that  any  injury  was  done  to  the  horses  or  the 
wagon,  the  whole  charge  being  that  the  harness  of  the  horses  was  maliciously 
unhooked.  The  essence  of  the  crime  of  malicious  mischief  is  the  injury  to 
property  and  this  must  be  marked  by  some  peculiar  features  to  convert  it  from 
a  trespass  into  a  crime.  An  act  which,  however  dangerous  and  wanton,  is  not 
and  does  not  result  in  the  destruction  or  even  the  injury  of  property  is  not  an 
act  of  malicious  mischief  or  a  misdemeanor  imder  this  head  of  the  law." 

§201.  Cruelty  to  Animals— <'Oruelty"  —  KlUinGr  alone  not. —Killing  a 
horse  with  one  blow  of  a  dub  is  not  cruelty  to  animals  .* 

§202.  <*  Torturiner "  AniTwa.ia — Must  Produce  Pain  and  Sufferinfir.  —  In 
Statey.  Pugh,^  the  defendant  was  charged  with  having  tortured  horses  by  tying 
brush  and  boards  to  their  tails.  This  was  held  not  within  the  statute.  <<  The 
torture,"  said  the  court,  '*  is  charged  to  consist  in  the  act  of  tying  brush  and 
boards  to  the  tails  of  the  animals.  We  do  not  consider  this  wanton  and  very 
reprehensible  act  of  itself  to  come  within  the  meaning  of  this  section.  This 
may  be  done  for  all  we  can  see  and  yet  produce  no  torture  to  the  horses.  The 
circumstances  accompanying  the  act,  the  consequences  produced  by  the  act 
may  have  been  the  means  of  much  pain  and  torture  to  the  animals;  and  if  so, 
there  should  have  been  proper  averments  in  the  indictment. 

"  A  boy  may  tie  a  brush  to  the  tail  of  a  horse,  and  it  may  not  produce  even 
fear  or  cause  any  alarm  to  the  animal,  or  it  may  cause  so  much  alarm  and  cause 
such  efforts  on  the  part  of  the  animal  to  escape  from  it,  as  may  indicate  great 
suffering  and  pain.    In  all  acts  of  this  character,  the  means  of  producing  the 

1  5  Park.  0.  0.  186  (1861).  8  15  Mo.  510  (1802). 

s  Bo8B'  Case,  8  City  H.  Beo.  191  (1818). 
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torture  must  be  averred,  and  the  courts  mast  see  that  such  means  have  the 
Inevitable  and  nataral  tendency  to  produce  the  effect  in  which  the  criminal 
charge  consists.  Torture  is  defined  to  be:  1.  Torments  Judicially  inflicted; 
pain  by  which  guilt  is  punished  or  confession  extorted.  2.  Pain,  anguish, 
pang.  —Dr.  Johnson.  Webster  defines  it  to  be:  1.  Extreme  pain,  anguish  of 
body  or  mind ;  2.  Pang,  agony,  torment. 

'<  The  torture  here  alluded  to  must  consist  in  some  violent,  wanton  and  cruel 
act,  necessarily  producing  pain  and  sufiering  to  the  animal.  Now  it  is  manifest 
that,  from  tying  a  brush  or  board  to  the  tail  of  a  horse,  different  effects  may 
follow  from  the  circumstances  accompanying  the  act,  as  wiU  from  the  manner 
and  place  in  which  the  act  is  done,  or  from  the  nature  and  qualities  of  the 
animal.  A  fiery,  high-mettled  and  wild  horse,  may  kill  himself  in  order  to 
escape  from  the  troublesome  and  frightful  appendage  to  his  tail.  A  gentle, 
faithful  old  farm  horse,  with  more  hard  sense  than  the  mischievous  lad  who 
sought  to  frighten  him,  may  not  mind  the  brush  or  board,  but  may  carry  it  to- 
to  his  owner  to  have  it  taken  off  without  suffering  or  fatigue. 

'<  Suppose  the  tying  had  been  in  a  stable,  so  that  the  animals  could  not  have 
had  room  to  run  to  hurt  themselves,  this  could  not  have  been  the  torture  pro- 
vided in  our  statute ;  therefore,  the  mere  act  of  tying  brash  or  boards  to  the 
tail  of  a  horse,  unaccompanied  with  averments  declaring  the  effects  of  the  act, 
could  never  been  in  the  minds  of  the  framers  of  the  statute. 

<<  I  am  satisfied,  upon  a  full  consideration  of  the  subject,  that  the  indictment 
in  this  case  is  too  defective,  too  loose  and  vague  to  support  the  judgment 
rendered  upon  it.  This  being  the  opinion  of  the  other  judges,  the  judgment 
below  is  reversed." 

§  203. '^Needleesly  Kill* 'Means  Act  of  Wanton  Onielty  without  Use- 
ful Motive  BJid  does  not  Refer  to  the  Act  being  Unlawful  or  Unvoidable.  — 
This  was  held  in  a  i^osecutioa  under  the  Arkansas  statute  making  it  a  misde- 
meanor to  <<  needlessly  mutilate  or  kill  any  living  creature."  The  defendant  had 
killed  on  his  farm  a  trespassing  hog.  It  was  held  that  his  act  was  not  within 
the  statute.  The  court  said  -A  '<  The  court  is  called  for  the  first  time  to  construe 
a  new  statute,  belonging  to  a  class,  which  must  ever  be  more  or  less  vague  in 
their  meaning,  and  extremely  difficult  of  administration.  They  are  the  out- 
growth of  modern  sentiment,  and  are  of  comparatively  recent  origin.  They 
attempt  to  transcend  what  had  been  thought,  at  common  law,  the  practical 
limits  of  municipal  government.  They  spring  from  tentative  efforts  of  the  new 
England  colonists  to  enforce  imperfect  but  well  recognized  moral  obligations; 
a  thing  much  more  practical  in  small  isolated  communities  than  in  populous 
government.  They  first  had  in  view  only  to  compel  benevolence  and  mercy  to 
these  useful  animals,  which  being  domesticated,  and  wasting  their  lives  in 
man's  service,  were  supposed  to  be  entitled  to  his  kind  and  humane  considera- 
tion. Such  statutes  appealed  strongly  to  the  instincts  of  humanity.  They  were 
adopted  in  many  of  the  States,  and  recently  in  England ;  and  the  impulse  which 
has  favored  them  has  endeavored  to  enlarge  their  beneficence,  untU,  in  our 
law  they  are  made  to  embrace  <  all  living  creatures.'  It  is  obvious  that  laws 
of  this  class,  pressed  to  this  extreme  limit,  must  be  handled  by  the  court  with 
great  care,  and  we  feel  it  due  the  Legislature  to  do  so,  to  prevent  them  from 
becoming  dead  letters.    They  must  be  rationally  construed  with  reference  to 

1  Grise  V.  State.  37  Ark.  456  (1881). 
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their  tme  spirit  and  intention.  It  mast  be  kept  in  mind  that  they  are  not  di- 
rected at  all  to  the  nsnal  objects  of  municipal  law,  as  laid  down  by  Blackstone. 
'For  example :  They  are  not  made  for  the  protection  of  the  absolute  or  relative 
rights  of  persons,  or  the  rights  of  men  to  the  acquisition  and  enjoyment  of 
property  or  the  peace  of  society.  They  seem  to  recognize  and  attempt  to  pro- 
tect some  abstract  rights  in  all  that  animate  creation,  made  subject  to 
man  by  the  Creator,  from  the  largest  and  noblest  to  the  smallest  and 
most  insignificant.  The  rights  of  persons  and  the  security  of  property 
And  the  public  peace,  are  all  protected  by  other  laws,  with  appropri- 
ate sanctions.  The  objects  of  the  two  classes  should  not  be  confounded. 
It  will  lead  to  hopeless  confusion.  The  peculiar  legislation  we  all  now  called 
upon  to  discuss,  must  be  considered  wholly  irrespective  of  property,  or  of  the 
public  peace,  or  of  the  inconveniences  of  nuisances.  The  misdemeanors  at- 
tempted to  be  defined  may  be  as  well  perpetrated  upon  a  man's  own  property  as 
another's,  or  upon  creatures,  the  property  of  no  one,  and  so  far  as  one  act  is 
concerned,  it  is  all  the  same  whether  the  acts  be  done  amongst  refined  men  and 
women,  whose  sensibilities  would  be  shocked,  or  in  the  solitude  of  closed 
Tooms  or  secluded  forests. 

"  It  is  in  this  view  that  such  are  to  be  construed,  to  give  them,  if  possible, 
«ome  beneficent  effect,  without  running  into  such  absurdities  as  would,  in  the 
•end,  make  them  mere  dead  letters,.    A  literal  construction  of  them  would  have 
that  effect.    Society,  for  instance,  could  not  long  tolerate  a  system  of  laws, 
which  might  drag  to  the  criminal  bar,  every  lady  who  might  impale  a  butterfly, 
or  every  man  who  might  drown  a  litter  of  kittens,  to  answer  there,  and  show 
that  the  act  was  needful.    Such  laws  must  be  rationally  considered,  with  ref- 
<«nce  to  their  objects,  not  as  t&e  means  of  preventing  aggressions  upon  property, 
otherwise  unlawful ;  nor  so  as  to  involve  absurd  consequences,  which  the  Leg- 
islature can  not  be  supposed  to  have  intended.    So  construed,  this  class  of 
Jaws  may  be  found  useful  in  elevating  humanity,  by  enlargement  of  its  sympathy 
with  all  God's  creatures,  and  thus  society  may  be  improved.    Although  results 
In  other  States  and  in  England,  have  not,  as  we  judge,  from  the  paucity  of  de- 
oisions,  been  such  as  to  excite  sanguine  hopes,  yet  to  a  limited  extent  the  ob- 
ject of  these  laws  may  be  practically  obtained.    It  is  the  duty  of  the  courts  to 
co-operate  to  that  end,  so  far  as  the  rules  of  construction  may  warrant.    There 
are  civil  laws  for  the  recovery  of  damages  for  trespass,  and  criminal  laws  for 
the  punishment  of  malicious  mischief,  and  trespass  and  injury  to  property. 
In  a  suit  or  indictment,  under  these,  there  are  appropriate  defences,  not  ap- 
plicable to  an  indictment  for  cruelty  or  needless  killing.    They  should,  one  or 
the  other  of  them,  have  been  resorted  to  by  the  individual,  or  the  State,  if  the 
object  had  been  to  recover  damages  for  the  loss  of  the  pig,  or  to  protect  society 
from  violent  aggressions  on  property.    The  law  under  which  this  indictment 
was  framed  has  no  such  object,  and  cannot  be  made  a  substitute  for  others. 
The  issue  was,  did  the  defendant  needlessly  kill  the  pig?    The  burden  of  proof 
was  upon  the  State  to  show  not  only  the  killing,  but  that  it  was  done  under 
such  circumstances  as,  unexplained,  would  authorize  the  jury  to  believe  that 
it  was  needless  in  the  sense  of  the  statute.    The  controversy  does  not  turn  at 
all  upon  the  lawfulness  or  unlawfulness  of  the  act,  except  in  so  far  as  the  stat- 
ute itself  might  make  it  unlawful  as  needless. 

•<  From  the  view  we  have  taken  of  the  nature  and  scope  of  this  class  of  acts,  it 
Is  obvious  that  the  term  <  needless '  can  not  be  reasonably  construed  as  char- 
acterizing an  act  which  might  by  care  be  avoided.    It  simply  means  an  act  done 
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without  any  useful  motlye,  in  a  spirit  of  wanton  cruelty,  or  for  the  mere 
pleasure  of  destruction.  Other  portions  of  the  act  are  directed  to  prevent 
undue  torture,  or  suffering,  which  do  not  come  here  in  question.  However 
unlavrful  the  act  may  be,  and  whatever  penalties  might  be  incnrred  nnder  the 
statutes,  the  defendant  should  not,  under  this  indictment,  have  been  convicted, 
if  he  had  some  useful  object  in  the  killing,  such  as  the  protection  of  his  wheat 
and  com. 

<'  The  provisions  of  different  statutes  must  be  regarded;  and  acts  really  crimi- 
nal, must  be  punished  under  appropriate  indictments.  Malicious  mischief  and 
needless  killing  are  distinct. 

<<The  defendant,  in  effect,  asked  the  court  to  instruct:  — 

<<  First.  That  the  burden  was  on  the  State  to  show  not  only  the  killing  but 
that  it  was  needless,  and  that  <<  needless  "  meant  a  killing  in  mere  idle  wan- 
tonness, without  being  in  any  sense  whatever  beneficial  or  useful  to  de- 
fendant. 

"  Second,  That  it  was  for  the  jury  to  determine  whether  or  not  it  was  '  need- 
less '  and  that  they  might  consider  the  facts,  that  the  pig  was  found  in  the  field 
where  there  was  com  and  wheat,  that  it  had  frequently  been  there  before,  and 
all  other  facts  and  circumstances  in  evidence. 

"  Third,  That  the  jury  must  find  before  conviction  that  there  was  no  neces- 
sity or  cause  whatever,  for  the  defendant  to  kill  the  animal. 

*^  Fourth,  That  considering  the  circumstances,  if  the  jury  found  that  the  animal 
was  trespassing  upon  the  defendant's  crops  and  destroying  them,  and  that  he 
had  up  to  the  time  of  killing  used  all  reasonable  means  to  prevent  it,  and  that 
the  act  of  killing  did  prevent  it,  they  would  be  warranted  in  finding  that  it  was 
not  needless. 

**  Fifth,  That  the  word  <  needlessly '  used  in  the  statute,  relates  to  a  wanton 
and  cruel  act,  and  not  to  one  which  is  the  result  of  necessity,  or  reasonable 
cause. 

**  Sixth.  That  unless  the  defendant  was  guilty  of  wanton  and  needless  acts  of 
cruelty  to  the  animal,  resulting  in  unjustifiable  physical  pain,  they  should  ac- 
quit. 

<<  We  think  that  the  spirit  of  all  the  foregoing  instructions,  except  the  last,  was 
in  harmony  with  the  true  intent  and  meaning  of  the  act  —  as  nearly  so  as  moral 
acts  can  be  characterized  by  the  formulas  of  language  —  at  all  times  a  difficult 
task.  They  are  very  nearly  in  accord  with  the  views  we  take  of  the  statute. 
The  last  was  erroneous.  A  needless  killing  could  not  be  justified  by  an  easy 
death  Cruelty  was  no  part  of  the  charge,  although  it  is  made  criminal  under 
the  other  sections. 

<<The  instructions  given  by  the  court,  of  its  own  motion,  were  as  follows:  — 

"  i^r8^  That  the  proof  of  killing  a  pig  would  support  the  allegation  of  the 
killing  of  a  hog. 

**  This  is  unquestionably  correct. 

<<  Second,  *•  If  the  jury  believe  from  the  evidence  that  defendant,  in  this  coun- 
ty,' etc.,  *  *  *  <  needlessly  killed  the  animal  mentioned  in  the  indictment 
they  should  convict,  notwithstanding  it  may  liave  been  trespassing  within  de- 
fendant's inclosure  at  the  time  it  was  killed.  <<  Needlessly  "  means  without 
necessity,  or  unnecessarily,  as  when  one  kills  a  domesticated  animal  of  another 
either  in  mere  wantonness,  or  to  satisfy  a  depraved  disposition,  or  for  sport  or 
pastime,  or  to  gratify  one's  anger,  or  for  any  other  unlawful  purpose.' 
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"  Bat  for  the  last  clause  of  this  instractlon,  it  would  not  be,  in  the  abstract, 
8nbje;:t  to  criticism,  but  it  is,  we.  think,  erroneous  in  holding  all  killing  need- 
less, in  the  sense  of  the  statute,  done  for  an  unlawful  purpose.  For  unlawful 
trespasses  other  remedies  are  provided.  There  are  other  statutes  for  their 
prohibition.  All  acts  of  killing  are  not  '  needless,'  in  the  meaning  of  the 
statute,  which  are  unlawful.  A  man,  for  Instance,  might  kill  his  neighbor's 
sheep  for  food,  which  would  be  unlawful,  and  either  a  trespass  or  felony, 
according  to  the  circumstances ;  but  such  killing  could  not,  within  any  show  of 
reason,  come  within  the  intention  of  the  act  in  question.  The  lawfulness  or 
unlawfulness  of  the  act,  has  really  no  bearing  upon  its  character  as  charged. 

''  Had  the  last  clause  been  omitted,  in  this  instruction,  it  would  not,  however, 
been  sufficiently  instructive,  in  all  points,  to  have  caused  the  refusal  to  give 
the  defendant's  first  five  Instructions,  in  substance  as  asked.  He  was  entitled 
to  have  them  particularly  Impressed  upon  the  jury,  In  a  matter  which,  being 
new,  they  might  misapprehend. 

**  The  first  of  the  English  statutes  directed  to  the  enforcement  of  benevolence 
and  kindness  to  inferior  animals,  was  passed  to  1822.  It  was  to  prevent 
<  cruel  and  improper  treatment  of  cattle.'  It  contained  a  provision  that  *  if 
the  complaint  should  appear  to  the  magistrate,  on  the  hearing,  to  be  frivolous, 
or  vexatious,  then  the  complainant  was  to  be  ordered  to  pay  to  defendant  any 
sum  of  money,  not  exceeding  the  sum  of  twenty  shillings,  as  compensation  for  the 
trouble  and  expense  to  which  said  party  may  have  been  put  by  such  complaint.' 
This  was  a  wise  precaution.  The  case  now  before  us  is  strongly  suggestive  of 
the  necessity  of  some  such  safeguard  in  the  administration  of  a  statute  of  much 
wider  scope,  embracing  all  living  creatures.  This  is  a  matter,  however,  for 
the  legislative  department.  The  power  of  the  judiciary  only  extends  to  see  that 
a  statute,  so  well  intended,  shall  not  be  extended  to  absurd  consequences,  and 
br<}ught  into  contempt  by  too  literal  a  construction  of  language.  For  error  In 
overruling  the  motion  for  a  new  trial,  reverse  the  judgment,  and  remand  the 
cause  for  further  proceedings,  consistent  with  law,  and  this  opinion." 

§ 204 .  No  Distinction  Between  Owner  of  Animal  ajid  Btransrer.  —  In  Cam* 

monwealth  v.  Lufiin,^  the  court  says :  <<  The  attention  of  the  jury  was  pointedly 
directed  to  the  defendant's  want  of  aathority  to  do  anything  whatever  to  the  horse. 
They  were  told  that  under  some  circumstances  a  person  might  lawfully  inflict 
force  upon  a  horse,  as  where  he  bad  the  ownership  or  control  of  the  animal  and 
did  it  for  the  purpose  of  discipline  or  government;  or  where  he  did  it  for  the 
purpose  of  driving  the  horse  from  his  premises,  if  trespassing ;  but  that  in 
such  cases,  the  law  required  that  the  force  used  should  not  be  immoderate  or 
Inflicted  in  such  a  manner  as  to  cause  unnecessary  pain ;  and  that  it  was  not 
pretended  that  the  defendant  had  any  right  to  use  any  force  upon  Martin  or 
his  horse. 

"  We  think  these  instructions  may  have  led  the  jury  to  lose  sight  of  the  true 
character  of  the  offense  with  which  the  defendant  was  charged,  and  thus  that 
Injustice  may  have  been  done.  The  cruel  treatment  which  the  statute  contem- 
plates is  the  same,  whether  inflicted  by  the  owner  of  the  animal  or  by  another. 
The  jury  should  have  been  made  to  understand  that  if  the  defendant  struck  the 
horse  for  the  purpose  of  driving  him  away,  and  without  any  intent  to  torture 
or  injure  him,  and  the  blows  given,  if  they  had  been  given  by  his  owner  for  the 

1  7  Allen,  682  (1868). 
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like  parpose,  would  not  have  so  excessive  or  immoderate  as  to  be  cniel  in  hmn 
they  would  not  make  the  defendant  an  offender  under  the  statute  merelj 
because  he  was  a  trespasser  In  striking  the  horse.  The  title  to  the  horse  has 
nothing  to  do  with  this  offense.  If  the  defendant's  object  was  a  lawful  one  for 
uny  person  and  his  act  was  not  an  excessive  and  cruel  use  of  force  for  that 
object,  he  should  have  been  acquitted. 

**  Exc^tUmt  ntftained'.*' 

§  205. Motive  May  Bzcuae.  ^  In  Commonwealth  v.  Lufkin,^  it  is  said :  "  It  is 

certainly  not  true,  as  an  abstract  proposition,  that  it  is  immaterial  what  may  be  the 
motive  of  a  person  who  inflicts  pain  upon  an  animal,  in  determining  the  crim- 
inality of  the  act.  Fain  inflicted  for  a  lawful  purpose  and  with  a  justifiable 
intent,  though  severe,  does  not  come  within  the  statute  meaning  of  *  cruel.' 
Thus  a  surgical  operation  occasioning  the  most  intense  suffering  may  be  justi- 
flable  and  is  not  criminal.  To  drive  a  horse  at  a  rate  of  speed  most  distressing 
to  the  brute  when  the  object  is  to  save  human  life,  for  example,  or  to  attain 
«ny  other  object  of  adequate  importance,  may  yet  be  lawful." 

§  206.  Training  or  Discipline.  —  A  beating  for  the  purpose  of  training 

or  discipline  although  unreasonably  severe,  if  in  good  faith,  is  not  '<  cruelty."* 

§  207. Labor.  —  It  is  not "  cruelty  "  to  use  a  dog  on  a  treadmill.    «*  A  dog, 

though  not  a  beast  of  burden,  yet  it  is  not  cruelty  to  subject  him  to  any  use- 
iul  purpose.* 

§  208. Amusement  and  SUll.  —  So  it  has  been  held  not  within  the  stat- 
ute to  shoot  *<  pigeons  at  a  pigeon  match."  * 

§  209. Defence   of   Property. — And  so  a  depredatory  animal  may'  be 

trapped  and  mutilated  to  protect  property.^ 

§  210.  Slander  not  Indictable.  —  Slander  is  not  an  indicta'.  le  offense,  at  least 
in  most  of  the  States.* 

§  211.  Libel — Must  Expose  person  to  Bidloule  or  Hatred. — A  libel  to  be 
Indictable  must  expose  the  person  libelled  to  public  ridicule  and  hatred.^ 

§  212.  Most  Provoke  Breach  of  Peace.  — And  therefore  a  libel  must  be 

of  a  nature  to  provoke  the  prosecutor  to  a  breach  of  the  peace.* 

Sending  a  sealed  letter  by  mail,  containing  libelous  matter  is  indictable  only 
where  it  is  intended  to  provoke  a  breach  of  the  peace.* 

§  218. Truth  of  Statement.  —To  publish  the  truth  is  not  Indictable  If 

<lone  from  good  motives.^ 

1  7  Allen,  682  (188S).  •  State «.  Wakefield,  8  Mo.  (App.)  11  (1879). 

s  State  V,  Avery,  44  N.  H.  892  (1882).  T  People  v.  Jerome,  1  Mich.  142  (184B) ;  as 

s  People  V,  Special  Sessions,  4  Hun,  441  to  what  not  libelous  see  State  v.  Farley,  4 

0876).  McOord,  817  (1827). 

*  State  V.  Bogardns,  4  Mo.    (App.)  266  •  B.  v.  Wegener,  1  Stark.  245  (1817). 

<1877).  •  Hodges  v,  SUte,  6  Humph.  112  (1844). 

ft  Hodge  V.  State,  11  Lea,  628  (1883).  ^  Barthelmy  v.  People,  2  Hill,  284  (1842). 


LIBEL  —  TRUTH   AS   A  DEFENCE.  609 

214.  Libel  —  Truth  may  be  PabllBhed  Thouerb  It  Reflect  on  the  Gtovem- 
-ment  and  Magistrates. — In  S,  v,  DenrUe,^  TbateSi  J.,  charged  the  jury  as  follows : 
<<The  defendant  stands  indicted  as  a  factions  and  seditious  person,  of  a  wicked 
mind,  andinquiet  and  turbulent  disposition  and  conversation,  seditiously,  ma- 
liciously and  willfully  intending,  as  much  as  in  him  lay,  to  bring  into  contempt 
and  hatred,  the  independence  of  the  United  States,  the  Constitution  of  this 
Commonwealth  of  the  United  States,  to  excite   popular  discontent  and  dis- 
satisfaction against  the  scheme  of  polity  instituted  and  upon  trial  in  the 
United  States,  and  in  the  said  Commonwealth,  to  molest,  disturb  and  destroy 
the  peace  and  public  tranquillity  of  the  said  United  States,  and  of  the  said  Com- 
monwealth, to  condemn  the  principles  of  the  revolution,  and  revile,  depreciate 
and  scaodalize  the  characters  of  the  revolutionary  patriots  and  statesmen,  to 
endanger,  subvert  and  totally  destroy  the  Republican  constitutions  of  free 
government  of  the  said  United  States  and  this  Commonwealth  in  civil  war,  des- 
olation and  anarchy,  and  to  procure  by  art  and  force,  a  radical  change  and  al- 
teration in  the  principles  and  forms  of  the  said  constitutions  and  governments, 
without  the  free  will,  wish  and  concurrence  of  the  people  of  the  said  United 
States,  and  this  Commonwealth  respectively,  and  to  fulfill,  perfect  and  bring  to 
effect  his  wicked,  seditious  and  detestable  intentions  aforesaid,  he  the  said 
Joseph  Dennie,  on  the  28d  of  April,  1803,  at  the  city  of  Philadelphia,  falsely, 
maliciously,  factiously  and  seditiously  did  make,  compose,  write  and  publish 
the  following  libel  to  wit :  <A  democracy  is  scarcely  tolerable  at  any  period  of 
national  history.    Its  omens  are  always  sinister,  and  its  powers  are  unpropl- 
tious.    With  ail  the  lights  of  experience  blazing  before  our  eyes,  it  is  impossible 
not  to  discover  the  futUity  of  this  form  of  government.    It  was  weak  and 
wicked  at  Athens,  it  was  bad  in  Sparta  and  worse  in  Rome.    It  has  been  tried 
In  France,  and  terminated  in  despotism.    It  was  tried  in  England  and  rejected 
with  the  utmost  loathing  and  abhorrence.    It  is  on  its  trial  here,  and  its  issue 
will  be  civil  war,  desolation  and  anarchy.    No  wise  man  but  discerns  its  imper- 
fections, no  good  man  but  shudders  at  its  miseries,  no  honest  man  but  pro- 
claims its  fraud,  and  no  brave  man  but  draws  his  sword  against  its  force.    The 
institution  of  a  scheme  of  polity  so  radically  contemptible  and  vicious,  is  a  mis- 
erable example  of  what  the  villainy  of  some  men  can  devise,  the  folly  of  others 
receive,  and  both  establish  in  despite  of  reason,  reflection  and  sensation.' 

<<  This  publication  is  stated  to  have  been  made  in  a  certain  weekly  paper  called 
the  Port  Folio ;  and  the  act  is  charged  in  the  indictment  to  have  been  committed 
in  manifest  contempt  of  the  Constitution  and  laws  of  the  said  United  States  and 
this  Commonwealth,  in  derogation  of  the  national  independence,  reputation  and 
honor,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  and  dignity  of  the  Commonwealth  of  Pennsylvania." 

<*  Is  the  defendant  guilty  or  not  of  the  facts  and  intentions  charged,  is  the 
question  to  be  tried.    The  case  is  admitted  to  be  of  high  moment. 

**  The  seventh  sectionof  the  ninth  article  of  the  Constitution  of  the  State,  must 
be  our  guide  upon  this  occasion;  It  forms  the  solemn  compact  between  the 
people  and  the  three  branches  of  the  government,  the  legislative,  executive^ 
and  judicial  powers.  Neither  of  them  can  exceed  the  limits  prescribed  to  them 
respectively.  To  this  exposition  of  the  public  will,  every  branch  of  the  common 
law,  and  of  our  municipal  acts  of  assembly  must  conform ;  and  if  incompatible 

i4Teates,967(1806). 
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therewith,  they  must  yield  and  give  way.    Judicial  decisions  can  not  weigb 
against  it,  when  repugnant  thereto.    It  runs  thus :  — 

« ( The  printing  presses  shall  be  free  to  every  person,  who  undertakes  to  ex- 
amine the  proceedings  of  the  Legislature,  or  any  branch  of  government;  and  no 
law  shall  ever  be  made  to  restrain  the  right  thing.  The  free  communication 
of  thought  and  opinions  is  one  of  the  invaluable  rights  of  man ;  and  every  citi> 
zen  may  freely  speak,  write  or  print  on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty.  In  prosecutions  for  the  publication  of  papers.  Investi- 
gating the  official  conduct  of  officers,  or  men  in  a  public  capacity,  or  where  the 
matter  published  is  proper  for  public  information,  the  truth  thereof  may  be 
given  in  evidence;  and  in  all  indictments  for  libels,  the  jury  shall  have  a  right 
to  determine  the  law  and  the  facts,  under  the  direction  of  the  court  as  in  other 
cases.' 

<*  Thus  it  is  evident  that  legislative  acts,  or  of  any  branch  of  the  government, 
are  open  to  public  discussion;  and  every  citizen  may  freely  speak,  write  or 
print  on  any  subject,  but  is  accountable  for  the  abuse  of  that  privilege.  There 
shall  be  no  licenses  of  the  press.  Publish  as  you  please,  in  the  first  in- 
stance without  control ;  but  you  are  answerable  both  to  the  community  and 
the  Individual  if  you  proceed  to  unwarrantable  lengths.  No  alteration  is  hereby 
made  in  the  law  as  to  private  men,  affected  by  injurious  publications,  unless 
the  discussion  be  proper  for  public  information.  But '  if  one  uses  the  weapon 
of  truth  wantonly,  for  disturbing  the  peace  of  families,  he  is  guilty  of  a  libel.' ' 
«  The  matter  published  is  not  proper  for  public  information.  The  common 
weal  Is  not  interested  in  such  a  communication  except  to  suppress  it. 

"  What  is  the  meaning  of  the  words  '  being  responsible  for  the  abuse  of  that 
liberty,'  if  the  jury  are  interdicted  from  deciding  on  the  case?  Who  else  can 
constitutionally  decide  on  it?  The  expressions  relate  to  and  pervade  every 
part  of  the  sentence.  The  objection,  that  the  determinations  of  jurors  may  vary 
at  different  times,  arising  from  their  different  political  opinions,  proves  too 
much.  The  same  matter  may  be  objected  against  them,  when  party  spirit  runs 
high,  in  other  criminal  prosecutions.  But  we  have  no  other  constitutional 
mode  of  decision  pointed  out  to  us,  and  we  are  bound  to  use  the  method  pre- 
scribed. 

'<  It  is  no  infraction  of  the  law  to  publish  the  temperate  investigations  of  the 
nature  and  forms  of  government.  The  day  is  long  past  since  Algernon  Sidney's 
celebrated  treatise  on  government,  cited  on  this  trial,  was  considered  as  a  trea- 
sonable libel.  The  enlightened  advocates  of  representative  republican  govern- 
ment pride  themselves  in  the  reflection,  that  the  more  deeply  the  system  la 
examined,  the  more  fully  will  the  judgments  of  honest  men  be  satisfied,  that  it 
is  the  most  conducible  to  the  safety  and  happiness  of  a  free  people.  *  Such 
matters  are  proper  for  public  information.'  But  there  is  a  marked  and  evident 
distinction  between  such  publications,  and  those  which  are  plainly  accompanied 
with  a  criminal  intent,  deliberately  designed  to  unloosen  the  social  band  of 
union,  totally  to  unhinge  the  minds  of  the  citizens,  and  to  produce  popular  dis- 
content with  the  exercise  of  power,  by  the  known  constituted  authorities. 
These  latter  writings  are  subversive  of  all  government  and  good  order.  "  The 
liberty  of  the  press  consists  in  publishing  the  truth,  from  good  motives  and  for 
justifiable  ends,  though  it  reflects  on  government  or  on  magistrates.'^    It  dis- 

1  Per  Gen.  Hamilton  in  OrosaweU's  trial,  9  Per  Gen.  Hamilton  in  OroBSweU*!  Trial* 
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seminates  political  knowledge,  and  by  adding  to  the  common  stock  of  freedom, 
gives  a  jnst  confidence  to  every  Individual.  But  the  malicious  publications 
which  I  have  reprobated,  Infect  Inslduonsly  the  public  mind  with  a  subtle  poi- 
son, and  produce  the  most  mischievous  and  alarming  consequences,  by  their 
tendency  to  anarchy,  sedition  and  civil  war.  We  can  not,  consistently,  with 
our  official  duty,  pronounce  such  conduct  dispunishable.  We  believe  that  it  is 
not  justified  by  the  words  or  meaning  of  our  Constitution.  It  Is  true,  it  may 
not  be  easy  in  every  circumstance,  to  draw  the  exact  distinguishing  lino.  To 
the  jury,  it  peculiarly  belongs  to  decide  on  the  intent  and  object  of  the  writing. 
It  is  their  duty  to  judge  candidly  and  fairly,  leaning  to  the  favorable  side,  when 
the  criminal  Intent  is  not  clearly  and  evidently  ascertained. 

« It  remains  therefore,  under  our  most  careful  consideration  of  the  ninth  arti- 
cle of  the  Constitution,  for  the  jury  to  divest  themselves  of  all  political  preju- 
dices (If  any  such  they  have)  and  dispassionately  to  examine  the  publication  in 
the  Port  Folio  J  which  Is  the  ground  of  the  present  prosecution.  They  must 
decide  on  their  oaths,  as  they  will  answer  to  God  and  their  country,  whether 
the  defendant,  as  a  factious  and  seditious  person,  with  the  criminal  intentions 
imputed  to  him,  in  order  to  accomplish  the  objects  stated  in  the  indictment,  did 
make  and  publish  the  writing  in  question.  Should  they  find  the  charges  laid 
against  him  In  the  Indictment  to  be  well  founded,  they  are  bound  to  find  him 
guilty.  They  must  judge  for  themselves  oi>  the  plain  import  of  the  words, 
without  any  forced  or  strained  construction  of  the  meaning  of  the  author  or 
editor,  and  determine  on  the  correctness  of  the  innuendos.  To  every  word 
they  will  assign  Its  natural  sense,  but  will  collect  the  true  Intention  from  the 
context,  the  whole  piece.  They  will  accurately  weigh  the  probabilities  of  the 
charge  against  a  literary  man.  Consequences  they  will  wholly  disregard,  but 
firmly  diflcharge  their  duty.  Representative  republican  governments  stand  on 
Immovable  bases  which  can  not  be  shaken  by  theoretical  systems.  Yet  if  the 
consciences  of  the  jury  shall  be  clearly  satisfied  that  the  publication  was  sedi- 
tiously, maliciously,  and  willfully  aimed  at  the  independence  of  the  United 
States,  the  Constitution  thereof,  or  of  this  State,  they  should  convict  the  de- 
fendant. If,  on  the  other  hand,  the  production  was  honestly  meant  to  Imform 
the  public  mind,  and  warn  them  against  supposed  dangers  in  society,  though 
the  subject  may  have  been  treated  erroneously,  or  that  the  censures  on  democ- 
racy were  bestowed  on  pure  unmixed  democracy,  where  the  people  en  mci88ty 
execute  the  sovereign  power  without  the  medium  of  their  representatives 
(agreeably  to  our  forms  of  government)  as  have  occurred  at  different  times  in 
Athens,  Sparta,  Rome,  France  and  England,  then,  however  the  judgments  of 
the  jury  may  incline  them  to  think  individually,  they  should  acquit  the  defend- 
ant. In  the  first  instance,  the  act  would  be  criminal ;  in  the  last  it  would  be 
Innocent.  If  the  jury  should  doubt  of  the  criminal  Intention,  then  also  the 
law  pronounces  that  he  should  be  acquitted.^ 

«  Thus  we  have  endeavored  to  discharge  our  official  duty  to  the  jury  with 
Impartiality.  It  rests  with  them  to  discharge  their  duties,  virtuously  and  con- 
scientiously, agreeably  to  the  true  spirit  of  our  Constitution  and  laws. 

"  Verdioty  not  guiUy.^^ 

§  215.  Libel — Ne^TBpaper  OommentB  —  Oritidsm.  —  In  Commonwealth  v. 
Batchelder,*  it  was  held  that  where  the  editor  of  a  sectarian  newspaper  pub- 

1  4  Burr.  2562  per  Ld.  Mansfield.  9  Thatch.  Or.  Oas.  191  (1828). 
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lisbed  an  obituary  notice  in  which  it  was  stated  that  a  certain  person,  jnst  de. 
ceased,  never  used  profane  language,  the  Intention  of  the  notice  being  to 
promote  certain  religious  views,  it  was  the  right  of  the  editor  ol  another 
sectarian  newspaper  to  state  that  the  deceased  was  a  profane  swearer,  such 
being  the  fact,  and  he  was  not  indictable  for  libel  on  so  doing.  The  ruling  is 
found  in  the  charge  to  the  jury  of  Thatcher,  J.,  which  was  as  follows:  <<  The 
defendant  is  on  trial  before  you  for  the  alleged  offense  of  having  maliciously 
composed,  printed,  and  published,  in  a  certain  newspaper  called  the  AnU- 
Universalistf  of  and  concerning  one  George  B.  Beals,  deceased,  the  following 
false,  scandalous,  and  defamatory  words,  namely:  'Now  we  (meaning  said 
Drigen)  are  authorized  to  say  that  that  very  person  (meaning  the  said  George, 
deceased)  instead  of  being  an  example  to  others,  and  being  free  from  the  use 
of  profanity,  was  actually  habituated  to  it '  (meaning  profanity)  with  the  evil 
intention  to  defame  the  memory  of  that  person,  and  to  wound  and  injure  the 
feelings  of  his  surviving  friends  and  relatives.  To  constitute  the  malice  of 
such  a  publication  on  the  part  of  the  defendant  you  must  be  satisfied  that  it 
flowed  from  a  wicked  and  corrupt  motive.  From  the  apparent  small  importance 
of  the  occasion  of  this  trial,  I  had  not  expected  that  it  would  have  consumed 
much  time,  or  given  rise  to  questions  of  a  grave  character.  But  as  it  has  led 
to  discussions  bearing  upon  religious  freedom  and  the  rights  of  the  press,  we 
can  not  do  otherwise  than  give  to^t  deliberate  consideration.  Ton  will  natur- 
ally inquire,  in  the  first  place,  what  is  the  law  of  libel  in  this  Commonwealth  in 
relation  to  the  present  case,  and  whether  it  is  libellous  to  publish  of  another 
that  he  was  habitually  addicted  to  profanity. 

<<  A  libel  is  a  malicious  publication,  expressed  either  in  printing  or  writing,  or 
by  signs  or  pictures,  tending  either  to  blacken  the  memory  of  the  dead,  or  the 
reputation  of  one  who  is  alive,  aud  expose  him  to  public  hatred,  contempt  or 
ridicule.^  Verbal  slander  is  regarded  in  law  in  no  other  light  than  as  a  civil 
injury,  because  it  is  evanescent  in  its  nature,  and  confined  in  its  extent.  But 
written  slander,  being  more  permanent,  calculated  to  have  a  wide  circulation, 
and  to  make  a  deeper  impression,  is  regarded  as  an  offense  to  the  public,  for 
which  not  only  the  party  injured  may  have  his  civil  action  for  redress,  but  the 
offender  may  be  indicted  for  the  supposed  breach  of  the  peace.  <  Expressions 
which  tend  to  render  a  man  ridiculous,  or  lower  him  in  the  esteem  and  opinion 
of  the  world,  would  be  libellous  if  printed,  though  they  would  not  be  actionable 
if  spoken. '2  To  publish  of  another  that  he  is  a  profane  man,  or  that  he  habitu- 
ally allows  himself  in  profanity,  is  a  libel ;  for  by  profanity  is  usually  under- 
stood profane  cursing  and  swearing,  the  irreverent  use  of  sacred  names  or 
things  in  common  discourse ;  and  to  say  of  another,  that  he  is  liabitually  pro- 
fane is  to  impute  to  him  the  habitual  disregard  of  the  name  and  attributes  of 
Almighty  God,  and  of  the  doctrines  and  precepts  of  our  religion;  because  in 
one  who  fears  God,  and  regards  the  holiness  of  the  Christian  character  will 
allow  himself  in  this  impious  habit.  We  may,  in  our  passion  and  infirmity 
speak  unadvisedly  and  even  profanely,  but  no  good  man  will  allow  himself  in 
such  a  practice.  But  the  habitually  profane  man  Is  not  only  an  Impious  con- 
temner of  such  religious  obligation,  but  of  human  law.  Our  Legisiature  has 
expressed  its  sense  of  this  practice  by  subjecting  persons  guilty  of  profane 
cursing  and  swearing  to  severe  penalties.*    Although  formerly  it  was  the  law  of 

1  Clap's  Case,  4  Mass.  168.  «  Act  of  1796»  ch.  83 

3  2  Kent's  Com.  13. 
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this  Commonwealth  that  the  truth  of  the  libel  could  not  be  given  in  evidence, 
and  in  justification  of  the  llbeUous  matter;  yet  by  a  late  act  of  the  Legislature^ 
the  truth  may  now  be  given  in  evidence  In  all  prosecutions  for  libels;  but  such 
evidence  shall  not  be  a  justification  unless,  on  the  trial,  It  shall  be  made  satis- 
factorily to  appear  that  the  matter  charged  as  libellous  was  published  with  good 
motives,  and  for  justifiable  ends.  Now,  because  the  Legislature  has  chosen 
to  alter  the  old  law,  and  to  furnish  a  new  mode  of  defence  in  cases  of  this  kind 
we  are  not  to  be  less  careful  of  the  character  of  the  dead  or  of  the  living;  and, 
where  a  person,  actuated  by  malice,  and  without  good  cause,  endeavors  to  fix  a 
stain  upon  the  memory  of  the  dead,  or  upon  the  character  of  the  living,  he  still 
must  be  regarded  as  an  offender  and  suffer  the  penalty  of  his  offense.  What  is  c^ 
a  libel  is  the  same  now  as  before  the  passing  of  this  act.  And  where  the  de- 
fendant attempts  to  prove  the  truth  of  the  libel,  a  jury  is  bound,  not  only  to 
Inquire  whether  he  has  satisfied  them  by  evidence  of  the  truth  of  the  libellous 
matters,  but  also  whether  he  published  it  with  good  motives  and  for  justifiable 
ends. 

''  In  this  case  yon  will  inquire :  (1)  Whether  George  B.  Beals,  the  deceased,  was 
actually  habituated  to  profanity.  If  so  (2),  has  the  defendant  shown  a  good 
motive  which  infiuences  him  to  publish  that  fact  of  the  deceased?  And  (8), 
was  it  for  a  justifiable  end?  For  It  may  be  true  that  the  deceased  did  allow 
himself  habitually  In  profanity;  and  yet  the  defendant  may  not  have  been  ac- 
tuated by  a  good  motive  in  publishing  it,  at  this  time,  in  violation  of  that  rule 
which  has  been  reduced  to  an  axiom,  to  speak  nothing  of  the  dead  but  what  is 
good;  and  even  if  the  defendant  thought  himself  actuated  by  a  good  motive, 
he  may  still  have  erred  in  his  object,  and  you  may  be  fully  satisfied  that  his  end 
was  wholly  unjustifiable.  The  burden  is  on  him  to  prove  strictiy  not  only  the 
truth  of  the  libellous  matter,  but  the  goodness  of  his  motive  and  the  justifiable- 
ness  of  his  end.  The  law  of  libel  in  this  Commonwealth  now  conforms  to  the 
principles  which  govern  the  subject  in  the  State  of  New  York;  and  therefore  I 
may  with  propriety  refer  you  to  the  observations  of  their  distinguished  jurist.^ 
To  prove  the  charge  against  the  defendant,  the  County  Attorney  first  read  a 
piece  which  appeared  in  a  religious  newspaper  called  the  Trumpet  and  Univer' 
scUist  Magazine,  of  January  10, 1829,  which  is  as  follows,  viz. :  <  Died  on  Tues- 
day, 28th  ult.,  Gteorge  B.  Beals,  aged  nineteen,  son  of  Mr.  E.  C.  Beals.  He  was 
a  pattern  for  the  imitation  of  the  rising  generation.  He  was  one  who  always 
detested  the  vice  of  drinking  ardent  spirits;  he  never  allowed  himself  to  use 
vulgar  or  profane  language,  and  avoided  the  company  of  those  who  did ;  he  was 
modest  and  genteel  in  his  deportment,  and  gained  the  love  and  affection  of  all 
who  had  the  pleasure  of  knowing  him.  He  never  professed  any  particular  tenet 
of  religion,  but  listened  to  all.  His  sickness  was  long  and  tedious.  He  had 
many  friends  who  felt  anxious  for  his  future  fate,  and  often  inquired  whether 
he  was  prepared  for  a  future  state.  He  invariably  answered  them,  '<  I  know  of 
no  action  of  my  Ufe  which  causes  me  the  least  anxiety,  and  God's  above  the 
devil,  what  have  I  to  fear?  "  He  died  as  he  lived,  sensible  to  the  last,  full  of 
faith  and  hope.' 

The  County  Attorney  next  read  from  a  religious  newspaper,  of  which  the 
defendant  admitted  himself  to  be  the  editor,  called,  The  Anti-Universalistf 
of  January  21,  1829,  the  following  piece,  viz:  — 

*< '  Veracity  of  the   Trumpet,  —  The   Trumpet  of  the  10th  inst.  contains  an 

1 1896,  ch.  107.  9  The  Judge  here  read  from  2  Kent's  Com.  19, 
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obituary  notice,  In  which  Its  subject  Is  represented  to  have  been  a  pattern  for 
the  imitation  of  the  rising  generation,  free  from  the  nse  of  profane  laagoafi^e,  a 
non-professor  of  any  particular  tenet  of  religion,  and  as  saying  Invariably  in  his 
sickness  to  those  who  inquired  respecting  his  preparation  for  a  future  state, 
that  God  was  above  the  devil,  and  that  he  had,  therefore,  nothing  to  fear.  Now 
we  are  authorized  to  say  that  this  very  person,  Instead  of  being  an  example  to 
others,  and  being  free  from  the  use  of  profanity,  was  actually  habituated  to  It; 
that  he  was  known  to  believe  in  TJniversalism;  that  on  his  deathbed,  Instead  of 
saying  that  God  was  stronger  than  the  devil,  he  renounced  Unlversallsm,  and 
gave  evidence  of  a  gracious  change.  By  the  foregoing,  the  public  will  learn  to 
receive  the  obituaries  of  the  Trumps  with  many  grains  of  allowance.  As  soon 
as  time  will  permit,  we  Intend  to  take  a  general  survey  of  that  publication.' 

<*The  government  having  proved  the  publication  of  the  libel  by  the  defendant, 
and  shown  the  grounds  on  which  It  relied  to  prove  that  it  was  malicious  on  his 
part,  it  was  his  right,  and  It  became  his  duty,  to  show  the  grounds  of  his  de- 
fence, which  are  well  worthy  of  your  deliberate  consideration.  1.  And  In  the 
first  place,  he  denies  all  actual  or  Implied  malice,  or  any  intention  on  his  part  to 
defame  the  deceased.  He  says,  that  so  from  Intending  to  defame  the  deceased. 
It  Is  apparent  from  the  whole  piece  taken  together,  that  it  was  designed  to 
show  that  he  died  In  a  state  of  penitence  with  a  hope  of  fnture  happiness,  and 
in  the  exercise  of  a  gracious  change  of  heart,  and  not  in  a  state  of  general  stu- 
pidity and  Indifference  upon  all  religious  subjects.  2.  That  the  piece  com- 
plained of  was  not  aimed  against  the  reputation  of  the  deceased,  but  designed 
to  expose  a  certain  indiscreet  publication  In  the  Trumpet,  3.  And  lastly,  that 
although  It  was  true  In  fact,  that  the  deceased  was  In  his  lifetime  addicted  to 
profanity,  yet  that  it  appears  from  the  piece  itself,  that  he  lived  to  repent  of  It, 
and  that  he  died  in  a  state  of  grace.  It  is  your  duty,  in  order  to  form  a  correct 
judgment,  to  read  the  obituary  notice  which  appeared  in  the  Trumpet  of  the  10th 
of  January  last.  What  seems  to  have  excited  the  attention,  and  to  have  called 
for  observation  on  this  publication  was,  that  It  represents  the  young  man  as  hav- 
ing been  perfectly  moral  In  his  habits  and  character,  without  having  been  nnder 
the  influence '  of  any  particular  tenet  of  religion ; '  and  as  being  perfectly  confi- 
dent of  future  happiness  and  prepared  for  It,  because  he  recollected  no  action 
of  his  life  *  which  caused  him  the  least  anxiety ; '  and  because  <  God  was  above 
the  devil.'  And  therefore  he  is  represented  as  a  <  pattern  for  the  Imitation  of 
the  rising  generation.'  Now,  It  Is  for  yon  to  consider  whether  the  desli^  of 
the  writer  of  this  obituary  notice  was,  that  it  should  Influence  the  religious 
faith  and  practice  of  others,  and  so  promote  any  particular  views  of  religious 
faith.  If  so,  then  It  was  the  right  of  any  person,  who  believed  that  the  publi- 
cation was  erroneous,  and  calculated  to  make  an  Injurious  Impression  upon  the 
community,  to  counteract  the  mischief,  by  showing.  In  decent  language.  Its  evil 
tendency;  and  If  that  was  the  object  of  the  reply.  It  would  not  be  an  offense. 
To  the  defendant  the  deceased  was  an  entire  stranger.  But  he  Is  the  editor  of 
a  religious  newspaper  which  Is  called  The  Anti^UniveraaXisty  the  design  of  which 
is  to  oppose  Unlversallsm,  and  consequently  to  oppose  the  Trumpet,  which  is 
devoted  to  the  Interest  of  that  class  of  believers  which  professes  that  doc- 
trine. 

<'  Let  me  observe  to  you  that  religious  freedom,  Is  one  of  the  distinguishing 
characteristics  of  our  country.  No  one  sect  of  Christians  Is,  In  law,  entitled 
to  pre-eminence  over  another ;  and  all  denominations  of  Christians,  while  they 
demean  themselves  peaceably  may  equally  claim  the  protection  of  the  law. 
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livery  religious  sect  Ib  free  to  profess  and  to  propagate  Its  sentiments,  to  in- 
oalcate  them  by  words  and  in  writing,  and  consequently  to  display  the  errors 
of  others.  And  while  the  various  combatants  confine  themselves  to  using  the 
arms  of  reason  alone,  preserving  good  humor  and  Christian  charity  and  for- 
J^earance  towards  each  other,  the  peace  of  the  State  will  not  suffer,  and  the 
government  and  laws  will  protect  them  all.  I  indulge  the  hope  and  belief 
that  more  good  than  evil  results  from  the  diversity  of  religious  opinions  which 
prevail  at  the  present  day,  and  from  the  controversies  which  exist  between 
the  different  sects.  Individuals  are  excited  to  search  the  Scriptures  for  them- 
selves, and  rival  sects  are  more  emulous  to  cultivate  and  display  the  virtues  of 
the  Christian  character.  We  are  alive  and  not  dead  to  a  subject,  in  which  not 
only  our  present,  but  future  happiness  is  concerned.  To  complain  of  con- 
troversy, because  it  sometimes  excites  evil  passions,  is  as  reasonable  as  to 
complain  of  the  wind,  which  sometimes  rises  into  a  tempest,  and  is  destructive 
to  life  and  property.  Whatever  evils  result  from  this  freedom,  it  is  a  state  far 
happier,  than  was  the  condition  of  the  Christian  world  before  the  reformation, 
when  all  were  required  to  believe,  and  professed  to  believe  the  faith  of  the 
Catholic  Church;  at  which  period,  if  we  may  trust  to  history,  more  vice  and  ir- 
rellgion  prevailed,  both  among  clergy  and  laity,  than  in  any  subsequent  age  of 
the  church. 

<<The  defendant  was  called  upon  by  Edward  L.  Seals,  who  informed  him,  that 
the  obituary  notice  had  not  done  justice  to  the  character  and  faith  of  his  de- 
ceased brother;  that  while  he  enjoyed  his  health  he  professed  Universalism; 
but  that  he  was  not  exemplary  in  his  conduct,  as  he  allowed  himself  habitually 
in  profanity;  that  in  the  course  of  a  long  sickness  he  changed  his  views  of  re- 
ligious truth,  confessed  himself  to  have  been  a  sinner,  became,  as  the  witness 
thought,  penitent,  expressed  contrition,  and  died  in  the  exercise  of  such  feel- 
ings and  sentiments.  The  witness  finally  requested  the  defendant  to  contra- 
dict the  statement  in  the  Trumpet.  Thas  authorized,  the  defendant  wrote  and 
published  the  piece  from  which  are  extracted  the  words  which  in  the  indict- 
ment are  alleged  to  be  libellous.  Tou  must  take  the  whole  piece  and  form 
your  opinion  of  the  intent  of  the  writer  from  the  whole,  and  not  from  a  de- 
tached passage.  I  think  that  he  had,  under  the  circumstances  of  this  case,  a 
right  to  comment  on  the  piece  in  the  Trumpetf  and  to  display  in  temperate 
language,  its  errors  both  in  fact  and  sentiment,  even  if  in  so  doing  he  was 
obliged,  from  regard  to  truth,  to  attribute  to  the  deceased  faults  of  character. 
It  seems,  from  the  evidence,  that  the  deceased  occasionally  made  use  of  pro- 
fane expressions,  even  in  his  last  sickness.  Whether  it  amounted  to  a  habit, 
or  was  the  effect  of  accident  or  infirmity,  you  must  judge.  Indiscriminate 
eulogy  on  the  dead  is  not  calculated  to  stimulate  the  living  to  virtue.  If 
virtue  requires  effort  the  motives  to  virtuous  exertion  should  not  be  diminished. 
It  was,  therefore,  in  my  opinion,  within  the  rales  of  legitimate  controversy, 
and  according  to  the  freedom  of  religions  sentiment  and  of  the  press  which  we 
enjoy,  for  the  defendant  to  correct  the  errors  in  this  notice  of  the  deceased, 
and  to  seize  the  opportunity  to  inculcate  a  reUglous  or  moral  truth.  But  it  is 
your  province  to  consider  and  decide,  whether  the  piece  was  written  with  this 
honest  intent,  or  for  the  purpose  of  bringing  his  newspaper  into  notice,  and 
with  a  malicious  design  to  defame  the  memory  of  the  dead,  or  wound  the  feel- 
ings of  the  living.  If  you  are  not  satisfied  of  this  malicious  intent,  it  will  be 
jour  duty  to  pronounce  a  verdict  of  acquittal.  But  on  the  contrary,  i{  you 
believe  from  the  evidence,  that  the  defendant  was  actuated  with  a  foul  intent  to 
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inflict  an  undeserved  stain  npon  the  deceased,  yon  are  bound  to  find  him  guilty^ 
and  to  leave  him  to  suffer  the  penalty  which  his  offense  has  incited." 

The  jury  returned  a  verdict  of  acquittal. 

In  JS.  V.  Lambert f^  Lord  Ellenborough  said  it  was  not  libelous  for  a  news- 
paper  to  express  regret  that  the  sovereign  had  taken  an  erroneous  view  of  a 
question  of  foreign  or  domestic  law. 

An  indictment  will  not  lie  for  saying  of  a  justice  of  the  peace  in  his  absence 
<<  He  is  a  scoundrel  and  a  liar."  > 

§  216.  Ck>n8pirac7 — Participation  Neceeaary. — To  constitute  a  conspiracy 
a  mere  knowledge  of  the  illegal  actions  of  others  is  insufficient — there  must  be 
active  participation  therein  .^ 

§  217.  Overt  Act  Neceeaary.  —  *<  A  conspiracy  consists  not  merely  in 

the  intention  of  two  or  more,  but  in  the  agreement  of  two  or  more  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  unlawful  means.  So  long  as  such  a  de- 
sign rests  in  intention  only  it  is  not  indictable."  ^ 

§  218.  Responsibility  of  Ck>nBpirator8  for  Acts  of  Bach  Other.  —  If 

several  persons  conspire  to  do  an  unlawful  act — an  act  mcUum  in  8e  —  all  the 
members  of  such  illegal  combination  are  responsible  for  the  acts  of  each  done 
in  prosecation  of  their  common  purpose.  If,  however,  an  offense  is  com- 
mitted by  one  or  more  of  them  from  causes  having  no  connection  with  the  com- 
mon object,  the  responsibility  for  such  offense  attaches  exclusively  to  its  actual 
perpetrators.' 

A  person  joining  a  band  of  conspirators  is  not  responsible  for  what  they  did 
prior  to  his  joining  them.® 

§  219. Object  must  be  Illegal. — Where  the  object  of  the  conspiracy  is 

to  commit  a  mere  civil  trespass  on  real  estate  it  is  not  criminal  because  such 
an  act  by  one  person  is  not  criminal,  and  many  united  have  in  this  case  no  more 
power  for  harm  and  do  no  more  harm  than  if  each  proceeded  with  his  part  of 
the  mischief  alone  .^  It  is  not  an  indictable  conspiracy  to  conspire  together  to 
commit  a  civil  injury  which  is  itself,  not  indictable.^  Conspiracy  to  obtain 
false  credit  is  not  indictable.^ 

§  220. nieffal  Motive  of  Victim.  —  It  is  a  defence  that  the  intended 

victim  of  the  conspiracy  was  himself  engaged  in  an  illegal  act.^® 

§  221 ; Strlklngr  Workmen  not  Guilty  of  Conspiracy  When  —  Notlf  ylngr 

Others  to  Quit  Work.  —  In  Commonvoealth  y.  Skeriffy^^it  was  ruled  tliat 
members  of  a  trade's  union  who  strike  and  notify  the  others  to  do  so  are  not, 
for  those  acts  alone,  guilty  of  conspiracy.  '<  Does,"  said  the  court,  *'  calling 
upon  the  firm  of  Sherman  &  Co.,  demanding  an  increase  of  wages  for  the  jour- 

1  2  Camp.  S99  (1810).  «  State  «.  Dancan,  64  Mo.  263  (1876). 

a  B.  V.  Weltje,  2  Camp.  US  (1809).  t  state  v.  Straw,  42  X.  H.  897  (1861). 

<  EvanB  V.  People,  90  lU.  884  (1878).    For  •  Stote  v.  Rickej,  9  N.  J.  (L.)  283  (1837) ; 

a  review  of  the  law  of  conspiracy,  see  Lam-  State  v.  Stevens,  80  Iowa,  891  (1870) . 

bert  V.  People,  9  Cow.  678  (1827).  *  Haxtman  v.  Com  ,  5  Pa.  St.  60  (1846). 

*  Malcahy  v.  Qneen,  L.  R.  3  H.  L.  Cas.  37  i^  State  v.  Crowley,  41  Wla.  83. 

(1868) ;  March  v.  People,  7  Barb.  S7  (1849).  u  15  Phila.  393  (1881). 

«  Frank  v.  State,  27  Ala.  41  (1866) ;  Lamb 
V,  People,  96  111.  78  (1879). 
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Deymen  printers  employed  by  the  firm,  with  notice  that  a  refusal  would  result 
in  a  strike  of  the  workmen,  followed  by  the  defendants  going  together  to  the 
workshop  of  the  prosecutors  and  notifying  the  journeymen  that  a  strike  was 
ordered,  constitute  the  use  of  force,  threat  or  menace  of  harm  to  the  persons 
or  property  of  the  firm,  or  to  the  members  of  the  firm  of  Sherman  &  Co.,  or  to 
their  employes?  Are  these  means  otherwise  than  lawful  and  peaceful,  and 
had  they  for  their  object  a  lawful  purpose?  We  are  unable  to  see  wherein  they 
offend  against  the  law.  If  laborers  may  now  lawfully  combine,  and,  as  mem 
bers  of  such  combination,  refuse  to  work  for  an  employer,  when  in  their  opin- 
ion, the  wages  paid  to  them  are  insufficient;  if  they  may  now  lawfully  refuse 
to  work,  when  to  do  so  would  be  contrary  to  the  rules,  regulations  or  by-laws 
of  any  association  to  which  they  may  belong,  how  can  it  be  considered  as 
amounting  to  force,  threat  or  menace  of  harm,  for  two  or  more  persons,  au- 
thorized to  act  for  such  association,  to  say  to  an  employer  that  a  rule,  by-law 
or  regulation  of  the  association  required  the  payment  of  increased  wages,  and 
that,  on  refusal  to  make  such  payment,  their  workmen  were,  by  virtue  of  their 
membership  of  a  lawful  society  and  its  regulations,  required  to  stop  work? 
It  is  true,  that  striking,  as  it  is  called,  or  refusing  to  work  might,  and 
probably  would,  result  in  harm  to  the  business  of  Sherman  &  Co.,  but  that  is 
the  result  of  what  the  workmen  may  now  lawfully  do  in  their  associated 
capacity,  and  does  not  constitute  a  threat  or  menace  of  harm  in  that  sense  in 
which  these  terms  are  to  be  understood  as  they  are  used  in  the  act  of  1876.  The 
fact  is  not  to  be  overlooked  that  it  had  too  often  been  a  matter  of  just  com- 
plaint that  workmen  resorted  to  actual  force,  to  threats  and  menace  of  injury 
to  persons  and  property  in  the  enforcement  of  a  demand  for  an  advanced  rate 
•f  wages.  Upon  this  the  law  always  frowned.  Such  acts  were  always  illegal. 
When  done  by  agreement  between  two  or  more  persons,  they  amounted  to  overt 
acts,  growing  out  of  a  criminal  conspiracy,  which  tended  to  the  injury  of  the 
community  and  to  the  supervision  of  individual  rights  of  persons  and  prop- 
erty. This  was  the  wrong  referred  to  in  the  act  of  1876  which  it  was  declared 
would  subject  the  offenders  to  punishment  in  the  future,  as  it  had  in  the  past. 
Such  acts  were  declared  to  be  outside  of  the  protection  contemplated  by  the 
legislation  which  we  are  now  considering,  because  such  means  are  neither  law- 
ful nor  peaceful,  and  because  they  are  calculated  to  improperly  hinder  persons 
who  desire  to  labor  for  their  employers  from  so  doing,  and  to  prevent  other 
persons  from  being  employed  as  laborers. 

<<  It  was  further  urged  on  behalf  of  the  Commonwealth,  that  the  intrusion  of 
the  defendants  into  the  shop  or  work-room  of  the  prosecutors,  was  in  itself  a 
trespass,  and  therefore,  illegal,  and  that  the  means  employed  to  carry  into 
effect  the  purposes  of  the  defendants  are  not  sanctioned  by  the  act  of  1876. 
But  this  proposition  is  not  borne  out  by  the  testimony  in  the  cause;  for  it  has 
not  been  shown  that  visits  like  the  one  made  by  the  defendants,  —  workmen  of 
the  same  craft  going  to  shops  where  other  workmen  are  employed  —  are  not,  at 
least,  with  the  implied  permission  of  the  employers.  It  is  not  pretended  in  this 
case  that  defendants  were  forbidden  to  enter  the  shop,  or  that  they  were 
ordered  to  depart  after  they  had  entered,  or  that  their  conduct  was  not  peace- 
able and  orderly.  The  foreman  having  charge  of  the  shop  was  present,  and 
knew  of  the  presence  of  the  defendants  and  of  the  object  of  their  visit.  To 
this,  he  did  not  object,  and,  in  so  far  as  he  represented  the  prosecutors,  may  be 
said  to  have  consented  to,  if  he  did  not  approve  of  all  that  was  said  and  done. 
Beaching  the  conclusion  that  the  defendants  are  not  shown  to  have  done  any 
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act  contrary  to  law,  that  no  prima  fade  case  of  onlawf  al  combination  or  crimi- 
nal conspiracy  lias  been  shown  by  the  testimony,  they  are  hereby  discharged." 
For  an  ezhanstiye  discussion  of  the  law  of  combinations  among  workaien 
see,  Commonvoealth  v.  Suntf  already  reported  in  fnll.^ 

§  221a.  Conspiracy  to  Force  Workmen  to  Ijeave  Employment—  Attempt 
to  Persuade  —  Conduct  of  Prisoners  Civil  and  Peaceable.  —  In  B.  t.  Sktf- 
herd,^  the  prosecutor  carried  on  business  as  a  manufacturer  of  shoes  and  em. 
ployed  one  hundred  and  twenty  men.  Some  of  his  workpeople  were  in  tbit 
habit  of  taking  materials,  and  making  the  goods  at  their  own  homes.  In  Ko- 
vember,  a  misunderstanding  arose  respecting  prices  of  labor,  and  a  number  of 
persons  left  his  service.  They  gave  no  decided  reason  why  they  left,  but 
simply  returned  their  work — some  of  them  bringini;  it  back  in  a  finished  and 
others  in  an  unfinished  condition.  A  witness  had  suggested  an  arbitration,  bm 
the  elder  Emmett  said  he  was  afraid  he  could  not  bring  that  about,  and  the 
suggestion  was  not  adopted.  After  the  men  left,  the  defendants  began  w&Ddiig 
up  and  down  in  front  of  his  premises,  stopping  persons  who  were  applying  for 
work,  as  well  as  those  who  took  work  away.  They  were  not  generally  in  com- 
pany, but  two  or  three  of  them  walked  the  street  at  a  time.  The  men  were 
mistaken  as  to  a  reduction  being  made  in  the  prices,  and  he  endeavored  to  sat- 
isfy their  minds  that,  on  the  contrary,  there  had  actuaUy  been  an  advance. 

A  policeman  said  he  was  employed  to  watch  the  defendants,  and  saw  them 
at  times  opposite  Mr.  Glew^s  ^op,  stopping  persons  going  in  and  coming  out. 
He  once  heard  Shepherd  tell  a  child  he  had  no  business  to  carry  the  work 
away,  as  the  shop  was  on  strike.  Another  officer  said  the  prisoners.  Cook  and 
Brayne,  were  taken  into  custody  on  suspicion  of  being  in  the  streets  for  an  un- 
lawful purpose ;  and,  on  their  refusing  to  give  their  names  and  addresses,  tbej 
were  removed  to  the  police  station.  They  then  stated  that  they  were  employed 
by  Emmett  to  watch  Mr.  Glew*s  shop,  and  after  a  time  they  were  liberated. 

A  porter,  in  the  employ  of  the  prosecutor,  said  he  was  stopped  when  leaTiug 
his  master's  premises,  and  he  was  told  not  to  go  there  for  work.  Sereral 
workmen  gave  similar  testimony  admitting,  however,  that  the  defendants  were 
civil,  and  their  demeanor  perfectly  respectable. 

Parry,  Serjt.  (at the  close  of  the  case),  submitted  there  was  no  case  to  goto 
the  jury,  and  that  the  defendants  had  not  by  their  conduct  brought  themselres 
within  the  law.  They  had  not  conducted  themselves  violently,  nor  used  tbreats 
or  intimidation  of  any  kind,  but  had  merely  spoken  to  their  fellow-workmen 
with  a  view  to  persuade  them  to  cease  work,  as  they  had  a  perfect  right  to  do. 

LeioiSf  relied  on  Begina  v.  Druitt,^  as  showing  that,  if  any  set  of  mes 
agreed  among  themselves  to  coerce  liberty  of  mind  and  thought  by  compulsion 
and  restraint,  they  would  be  guilty  of  a  criminal  offense — namely,  that  of  con- 
spiring against  the  liberty  of  mind  and  freedom  of  will  of  those  towards  whom 
they  so  conducted  themselves.  The  learned  judge  explained  that  coerdoa  or 
compulsion  meant  something  that  was  unpleasant  and  annoying  to  the  mind, 
and  he  laid  it  down  as  clear  and  undoubted  law  that  if  two  or  more  persons 
agreed  that  they  would  by  such  means  co-operate  together  against  the  liberty 
of  the  individual,  they  would  be  guilty  of  an  indictable  offense.  It  was  clear 
by  other  portions  of  that  judgment  that  the  system  of  picketing  was  illegal,  so 

1  Anie,  p.  687.  •  10  Coz  69S. 

S  11  Oox,  826  (1869). 
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that  the  defendants  in  this  case  had  no  right  to  stand  all  day  about  their  mas- 
ter's shop,  addressing  their  fellow-workmen  with  such  words  as,  <*  You  know 
this  shop  is  on  strike ;  you  have  no  right  to  take  work  away,  and  yon  are  in- 
juring oar  society." 

JLusH,  J.,  said  If  the  defendants  had  known  the  addresses  of  the  men  they 
might  have  gone  round  to  them  to  persuade  them  from  working,  and  this  would 
hare  been  perfectly  legal.  The  question  in  the  case  was,  Whether  they  had 
done  wrong  by  waiting  for  them  in  the  street?  To  bring  them  within  the  act  of 
22  Victoria,  there  mast  have  been  threats  or  molestations,  otherwise  than  by 
endeavoring  peaceably  and  in  a  reasonable  manner  to  persuade  others  to  cease 
or  abstain  from  work.  In  a  similar  case  tried  before  him  at  Leeds,  he  remem- 
bered telling  the  jury  that  the  defendants  had  a  perfect  right  to  persuade,  and 
that  in  order  to  do  so  they  must  have  access  to  the  persons  whom  they  wish  to 
persuade.  If  they  did  that  in  a  peaceable  manner  their  conduct  would  be  law- 
ful. In  the  case  cited  the  parties  charged  were  guilty  of  conduct  such  as  any 
reasonable  person  would  call  intimidation.  They  abused  their  fellow-workmen, 
shouted  and  hooted  at  them,  and  were  otherwise  violent  in  their  conduct.  He 
xigreed  entirely  with  what  Baron  Bbamwell  had  said;  but  the  question  was 
whether  it  applied  to  the  present  case.  It  was  very  Important,  that  the  law 
should  be  settled  in  regard  to  these  matters.  The  better  way  would  be  to  take 
the  opinion  of  the  jury  on  the  case,  and  reserve  the  question  for  the  Court  of 
Criminal  Appeal.  In  summing  up,  the  learned  judge  said  the  defendants  were 
charged  with  conspiring  together  to  do  an  unlawful  act.  The  act  stated  that  if 
violence  was  used,  either  to  persons  or  property,  or  tlireats,  intimidation, 
molestation,  or  obstruction,  then  the  persons  offending  brought  themselves 
within  the  terms  of  the  law.  In  this  case  the  question  which  they  would  have 
to  decide  v^as  whether  the  defendants  did  endeavor  to  control  the  free  agency, 
or  overcome  the  free  will  of  their  fellow-workmen  by  force  or  intimidation ; 
and,  if  so,  they  would  be  guilty  of  the  offense  imputed  to  them;  but  if  there 
had  been  merely  persuasion,  no  matter  what  the  consequences  were,  then  it 

would  not  be  at  all  an  unlawful  act. 

Acquitted. 

§  222. Subornation  of  Perjury.  —  A  combination  to  induce  a  witness  to 

go  from  one  State  to  aenother  to  testify,  by  means  of  pecuniary  inducements  is 
not  a  conspiracy  unless  the  design  is  to  induce  him  to  testify  falsely  .^ 

$  223.  Conspiracy — False  Pretensee  —  Obtaining  Gtoods  on  Credit  by  In- 
flolvent—- No  Crime.  —  In  Commonwealth  v.  Eastman,^  it  was  held  that  an 
insolvent,  obtaining  goods  on  credit,  without  disclosing  his  insolvency  and 
witboQt  any  reasonable  expectation  of  being  able  to  pay  for  them  in  the  usual 
coarse  of  business  was  not  such  an  unlawful  act  as  to  be  the  subject  of  a  con- 
spiracy, there  being  no  proof  of  a  false  pretense.  Dbwbt,  J.,  delivering  the 
opinion  of  the  court  said :  <<  The  next  exception  being  of  a  more  general  char- 
acter and  directly  affecting  the  question  as  to  what  acts  may  be  the  subject  of 
the  criminal  offense  of  conspiracy,  necessarily  requires  a  careful  consideration 
of  the  great  principle  upon  which  this  and  similar  cases  .are  to  be  tried.  It  was 
not,  contended  by  the  prosecuting  officer  *  that  the  defendants  had  made  any 
ialse  representations  or  practiced  any  artifices  or  deceptive  contrivances  for 

1  Com.  V.  Smith,  11  Allen,  244  (1865).  >  1  OoBh.  189;  48  Am.  I>eo.596  (1848). 
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the  purpose  of  inducing  the  several  sellers  to  part  with  their  goods,  or  that 
they  obtained  the  goods  by  means  of  any  such  pretenses,  artifices,  or  contriv- 
ances.' The  general  ground  taken  for  the  prosecution  was  that  the  alleged 
fraud  and  cheating  of  the  individuals  named  in  the  indictment,  were  sufficiently 
established  by  showing  *  that  the  defendants  continued  to  purchase  goods  after 
they  knew  they  had  become  insolvent,  without  disclosing  the  fact  of  their  in- 
solvency to  the  sellers  and  without  having  any  reasonable  expectations  of 
being  able  to  pay  for  the  goods  so  purchased  in  the  regular  and  ordlnaiy  cause 
their  business.'  The  counsel  for  the  defendants  on  the  other  hand,  contended 
that  in  the  absence  of  all  proof  of  false  pretenses,  or  of  any  artifices  or  decep- 
tive contrivances,  the  indictment  could  not  be  sustained,  unless  the  jury  should 
be  satisfied  that  the  defendants  obtained  the  goods  with  an  Intention  not  to 
pay  for  them,  which  intention  was  not  inferable  from  the  mere  fact  of  their 
being  deeply  insolvent  at  the  time  they  made  the  purchases. 

<<The  jury  were  instructed  *  that  if  they  should  be  of  opinion  upon  the  evi- 
dence that  the  defendants  made  any  of  the  purchases  of  goods  alluded  to  in 
the  indictment  at  a  time  when  they  had  full  knowledge  of  their  insolvency, 
without  any  reasonable  expectation  of  being  able  to  pay  for  those  goods,  in  and 
by  means  of  the  fair  and  ordinary  course  of  their  business,  and  without  making 
known  their  situation  to  the  sellers,  every  such  purchase  was  a  wrongful  act, 
which  might  be  the  subject  of  a  conspiracy.'  The  obtaining  of  goods  on  credit, 
by  an  insolvent  person,  without  disclosing  his  insolvency,  and  without  having 
any  reasonable  expectation  of  being  able  to  pay  for  such  goods  in  the  ordinary 
course  of  business,  was  held  to  be  an  unlawful  or  wrongful  act,  without  proof 
of  any  false  pretenses,  or  any  acts  of  intentional  deception  on  the  part  of  the 
purchasers. 

<*  We  apprehend  that  this  instruction  was  too  stringent  upon  the  character  of 
such  purchasers.  The  provisions  of  the  insolvent  laws  in  reference  to  a  debtor, 
who,  knowing  himself  to  be  insolvent,  makes  payment  in  money  or  gives  pre- 
ferences by  way  of  conveyances  of  his  property,  to  particular  creditors,  do  not 
make  the  acts  thus  prohibited  crimes  or  declare  them  to  be  unlawful  except  as 
frauds  upon  the  insolvent  law  itself ;  nor  do  they  prescribe  any  other  conse- 
quences of  such  acts,  than  a  forfeiture  of  the  right  of  the  party  to  a  discharge 
as  an  Insolvent  debtor.  But  if  acts  of  the  description  stated  are  unlawful  as 
frauds  upon  the  insolvent  law,  yet  purchases  made  and  credits  obtained  by  one 
who  knows  himself  to  be  insolvent  are  not  within  the  prohibition.  The  duty  of 
an  insolvent  person  to  abstain  from  making  purchases  on  credit  from  those 
who  are  willing  to  give  him  credit,  is  no  statute  requisition ;  nor  is  it  anywliere 
enjoined  by  the  insolvent  laws.  It  is  at  most  only  a  moral  obligation.  Taking 
the  strongest  ground  applicable  to  cases  of  tbis  nature  the  true  doctrine  can 
not  go  further  than  this,  that  such  purchases  become  unlawful  when  they  are 
made  on  a  credit  asked  by  the  buyer,  without  any  expectation  of  ability  to 
make  the  stipulated  payment. 

*<  Mere  inability  to  pay  one's  previous  debts  — mere  mercantile  obligation  not 
to  continue  to  trade  after  one  becomes  insolvent  —  the  provision  of  the  statute 
that  payments  made  by  a  party  knowing  himself  to  be  insolvent  shall  debar  him 
from  obtaining  his  discharge  —  the  further  provision  that  if  such  payment  is 
made  to  a  creditor  having  like  knowledge  of  the  Insolvency,  It  shall  be  invalid, 
and  may  be  recovered  back  by  the  assignee  for  the  benefit  of  all  the  creditors. 
All  these  considerations  fail  to  furnish  any  authority  for  the  doctrine  that  a 
purchase  on  credit  made  by  an  insolvent  person  under  the  circumstances  pre- 
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Yloasly  stated)  is  an  onlawfal  act,  which,  if  accomplished  in  pursuance  of  a 
concert  or  combination  between  two  or  more  persons,  without  the  use  of  any 
unlawful  means,  would  sustain  an  indictment  for  a  conspiracy  to  cheat  and  de- 
fraud the  seUer. 

**  The  presiding  judge  at  the  trial  repudiated  the  idea  that  it  is  the  duty  of  a 
person  engaged  in  trade  to  resort  at  once  to  proceedings  under  the  insolvent 
laws,  and  to  place  his  affairs  in  the  hands  of  assignees,  upon  ascertaining  that 
he  is  indebted  to  a  larger  amount  than  can  be  realized  from  his  assets.  But  at 
the  same  time  he  held  that  the  purchase  of  goods  on  credit  by  an  insolvent 
person  after  knowledge  of  his  insolvency,  and  without  disclosing  that  fact  to 
the  seller,  such  buyer  having  no  reasonable  expectation  of  being  able  to  pay  for 
the  goods,  in  the  regular  and  ordinary  course  of  his  business,  was  an  unlawful 
act.  The  test  here  assumed  is  that  of  < reasonable  expectation'  of  being  able 
to  pay  for  the  goods  purchased.  This  is  too  severe  a  test.  It  would  be  hardly 
safe  to  take  as  the  standard  of  the  criminality  or  lawfulness  of  a  commercial 
adventure  after  it  had  proved  unsuccessful,  to  result  to  which  sober  and  dis- 
creet minds  would  have  come  as  to  the  <  reasonable  expectation '  that  could 
have  been  entertained  of  a  more  favorable  issue  to  the  adventure.  Men  of  a 
sanguine  temperament,  easily  deluded  by  new  and  visionary  schemes  of  commer- 
cial speculation,  and  influenced  thereby  to  avail  themselves  of  tliat  credit,  which 
the  sellers  of  goods  are  so  lavish  and  improvident  in  extending,  if,  on  failing  to 
pay  for  purchases  thus  made,  they  should  be  strictly  tried  by  this  rule,  would 
be  found  to  have  been  engaged  in  unlawful  acts,  and  to  have  been  guilty  of  a 
violation  of  duty  to  their  creditors.  The  more  proper  rule  would  seem  to  be 
that  the  purchase  of  goods  by  an  insolvent  person,  knowing  himself  to  be  such, 
without  any  expectation  of  paying  for  the  goods,  would  be  an  unlawful  act 
which  might  be  the  subject  of  a  conspiracy.  The  unlawfulness  of  the  act  con- 
sists in  purchasing  the  goods  of  another  and  appropriating  them  to  the  pur- 
chaser's own  use  without  expecting  to  pay  for  them.  Nothing  less  than  this 
will  suffice,  if  the  goods  are  purchased  on  a  credit  and  with  no  false  pretenses  or 
deceptive  contrivances. 

«  A  very  different  case  would  have  been  presented  if  the  defendants  had  been 
charged  with  fraudulently  obtaining  possession  of  the  goods,  under  pretense 
of  paying  cash  for  them  upon  the  delivery;  they  knowing  that  they  had  no 
funds  to  pay  with,  and  appropriating  the  goods  to  their  own  use  in  fraud  of  the 
sellers.  Such  a  case  would  show  a  deceptive  contrivance  or  false  pretense. 
The  known  inability  to  pay  for  the  goods  would  be,  under  the  act  of  the  party, 
a  fraudulent  and  unlawful  one.  ^ut  when  the  sale  and  delivery  are  on  a  credit 
^ven  to  the  party,  although  a  short  one,  as  for  three  or  five  days,  the  mere 
want  of  funds  and  known  inability  of  the  buyer  to  pay,  at  the  time  of  the  pur- 
chase, can  not  have  the  like  effect  as  in  the  case  of  a  purchase  of  goods  upon  a 
representation  that  the  buyer  will  pay  cash  for  them  on  delivery.  In  the  former 
case  the  buyer  may  honestly  and  confidently  expect  to  receive  funds  in  due 
season,  to  meet  his  engagements ;  but  not  so  in  the  latter.  The  court  are  of 
opinion  that  the  instructions  to  the  jury  upon  this  point  were  erroneouo;  and 
that  for  this  and  the  other  causes  already  suggested,  the  verdict  must  be 
set  aside  and  a  new  trial  granted.*' 

§  224.  Oonspiracy — Insuffloiency  of  Bvldenoe  of  Oonnection  of  Prisoner.  — 
In  B.  V.  Bead,^  Joseph  Eeed,  together  with  George  Tagg,  Richard  James, 

I6OOZ,  134  (1868). 
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William  Jamesy  Samuel  Bould,  Samnel  Broaghton,  Charles  Cballlnoe,  otherwise 
Charles  Chawner,  otherwise  Charles  Brown,  and  Thomas  Hughes,  were  indicted 
for  conspiracy  to  0ef rand,  and  for  obtaining  money  by  f^se  pretenses.  The 
indictment  contained  twelve  counts.  The  first  count  charged  the  defendants 
with  obtaining  a  horse  from  William  Mellor,  by  falsely  pretending  that  a  glan- 
dered  mare  was  sound.  The  other  counts  were  for  conspiracy,  and  charged  the 
defendants  with  conspiring  to  defraud  Mellor,  by  putting  off  and  representing 
unsound  horses  as  sound. 

All  the  defendants,  with  the  exception  of  Josiah  Bead  and  William  James, 
were  tried  at  the  Spring  Assizes,  before  Mr.  Baron  Pultt,  when  some  of  them 
were  convicted  and  others  acquitted.  The  defendant  Read,  had  not  surrendered 
at  that  time,  bnt  having  now  done  so,  was  put  on  his  trial  alone. 

The  evidence  of  the  prosecutor,  William  Mellor,  was,  that  some  time  pre* 
viously  to  November,  1851,  he  bought  a  blaclc  mare  from  the  defendant  Read» 
who  was  a  horse  dealer,  and  Icept  a  public  house  at  New-Castle-Under-Lyne. 
The  defendants  Tagg,  Richard,  James,  Bould  and  Hughes  were  present.    It 
turned  out  a  kiclcer.    She  broke  a  window  three  days  after  he  pnrcliased  her. 
Bould  and  Hughes  subsequently  came  to  the  prosecutor  at  Burslem,  and  told 
him  the  black  mare  woald  kill  him  if  he  kept  her,  and  they  knew  where  there 
was  a  good  honest  mare  likely  to  suit  him.    They  appealed  to  him  several  times 
about  her.    On  the  23d  of  November,  the  prosecutor  went  with  them  to  the 
Hare  and  Hounds  public  house  in  Newcastle,  kept  by  Richard  James.    Tagg 
came  in  while  they  were  there.    James  brought  a  bay  mare  out,  and  he  and 
Tagg  said  it  was  a  good  honest  mare.    They  treated  the  prosecutor  to  some 
wine.    Tagg  offered  him  £2  to  exchange  the  black  mare  for  the  bay,  and  the 
bargain  was  struck.    In  a  few  hours,  the  prosecutor  found  the  bay  mare  was 
glandered,  and  he  took  her  back  to  Tagg  and  James,  at  Newcastle.    They 
laughed,  and  said  it  was  a  cold.    The  prosecutor  said  he  must  call  on  Tagg  for 
the  black  mare  or  its  worth.    He  said  he  had  sold  it.    The  prosecutor  after* 
wards  agreed  to  take  £2  for  the  bay.    On  the  12th  of  December,  Read,  Challi- 
noe,  and  others,  brought  him  another  black  mare.    Read  said  she  was  a  very 
good  one  and  would  get  some  money  together.    The  prosecutor  gave  one  of  his 
own  horses  in  exchange.    On  trying  the  mare  he  found  she  could  not  do  any 
work,  being  very  ill  and  broken  winded.    He  afterwards  returned  her  to  Read, 
but  received  no  compensation  from  him  or  any  one  else.    Evidence  was  then 
adduced,  showing  that  the  bay  mare  purchased  by  the  prosecutor  from  Tagg  on 
on  the  23d  of  November,  was  in  possession  of  the  defendant,  Samuel  Broughton, 
on  the  17th  of  October  previous,  and  that  she  was  then  glandered.    The  mare 
was  hired  on  that  day  for  a  Journey,  and  was  put  up  at  Read's  public  house. 
Read  came  out  and  asked  if  that  was  not  Broughton's  mare,  and  seeing  the 
state  she  was  in,  said  it  was  a  great  pity.    It  was  also  proved  that  at  the  latter 
end  of  October,  William  James,  Broughton  and  Challinoe,  sold  a  mare  to  a  per- 
son of  the  name  of  Ryder,  for  a  horse  of  his  and  £2  in  money.    Read  was  not 
present  at  the  transaction,  but  in  half  an  hour  afterwards,  he  took  away  the 
horse  sold  by  Ryder.    In  a  short  time,  Ryder  discovered  that  the  mare  was 
glandered,  and  returned  it  to  William  James,  who  said,  when  Broughton  came, 
Ryder  should  have  his  horse  back  again.    Broughton  dfti  not  come,  and  James 
afterwards  said  that  Broughton  had  sold  the  horse,  and  it  was  seen  a  few  days 
afterwards  in  Tagg's  possession  in  Newcastle  fair.    Some  evidence  was  given 
to  prove  the  identity  of  the  mare  sold  to  the  prosecutor  on  the  28d  of  Novem* 
ber.    Witnesses  were  then  examined  to  prove  Read's  connection  with  tne  3ale 


CONSPIRACY INSUFFICIENT  EVIDENCE.  62* 

of  an  nnsound  horse  to  William  Cole,  several  months  before,  and  another  to 
Luke  Lawton,  in  May,  1851,  bat  there  was  no  eyidence  to  connect  any  of  the 
other  defendants  with  these  transactions. 

Thomas  Blood,  a  superintendent  of  police,  stated  that  Read  was  in  the  habit 
of  attending  fairs,  and  was  frequently  in  the  company  of  the  two  James'. 

The  case  for  the  prosecution  having  closed — 

CsEsswELL,  J . ,  said :  *  *  The  charge  of  conspiracy  against  Read  failed .    The  e  vi* 

dence  merely  throws  a  discredit  on  him  as  a  dealer.    The  first  count  charges 

the  defendants  with  a  false  pretense,  by  patting  off  a  glandered  horse  as  a  sound 

one.    That  will  not  do  as  against  Read.    The  other  counts  are  for  conspiracy, 

but  in  truth  the  whole  twelve  counts  are  the  result  of  one  transaction,  and  I  do 

not  think  there  is  enough  evidence  to  leave  to  the  jury  to  form  any  opinion 

upon.    The  defendants  are  low  dealers,  and  Mellor,  the  prosecutor,  bought  a 

black  mare  from  Read,  and  was  no  doubt  cheated  by  him.    Then  Tagg,  being 

the  ovnier  of  a  glandered  mare,  and  Richard  James,  the  keeper  of  a  public 

house,  take  advantage  of  the  circumstance,  and  tell  Mellor  he  has  bought  a 

kicking  mare,  and  they  get  it  from  him,  imposing  the  glandered  mare  on  him  in 

exchange.    That  is  the  conspiracy  charged  and  proved,  and  on  which  some  oW 

the  parties  were  properly  convicted.    It  is  true,  it  is  not  necessary  to  prove  that 

all  the  parties  met  together.    If  any  evidence  or  circumstance  had  been  adduced, 

safely  leading  to  the  conviction  that  Read  was  a  party,  although  absent,  that 

would  do.    But  all  that  has  been  done  is  to  raise  a  suspicion  that  from  having 

cheated  twice,  he  entered  into  the  other  conspiracy. 

"  Verdict,  not  guilty, ^^ 

And  for  an  instance  of  a  conviction  reversed  for  insufficient  evidence,  see  the 

case  cited  below. ^ 

1  WilliamBon  v.  Com.,4  Gratt.647  (1847). 
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GAMING  — WHAT  IS    NOT  << KEEPING"   A  COMMON    GAMING-TABLE. 

United  States  v.  Smith. 

[4  Cranch^  C.  C.  569.] 
In  the  United  States  Circuit  CouHy  District  of  Columbia,  1835. 

Jl  Sinsrle  Act  of  Play  at  a  gaming-table  called  "  sweat-cloth,"  at  the  races,  or  one  day's 
use  of  it  at  the  race  coar8e4B  not "  keeping  a  common  gaming  table  "  within  the  statate. 

Cbanch,  C.  J.  The  defendant  has  been  found  goiity  of  keeping  a 
certain  common  gaming-table,  c^Ued  a  sweat-cloth. 

A  motion  for  a  new  trial  is  made  by  the  counsel  of  the  defendant, 
because  the  witnesses  only  proved  that  it  was  exhibited  and  used  one  day 
during  the  races ;  which  they  contend  does  not  amount  to  the  offense  of 
keeping  a  gaming-table  within  the  meaning  of  the  statute. 

The  word  *'  keeping,"  certainly,  when  applied  to  time,  Implies  dur- 
ation. Standing  alone  without  limitation,  either  by  express  words,  or 
by  nature  of  the  act  or  thing  which  it  governs,  it  implies  indefinite  dur- 
ation ;  as  when  I  say,  take  this  book  and  keep  it ;  keep  at  work ;  keep 
the  mill  going.  But  the  duration  may  be  limited  to  a  single  day,  or 
hour,  or  minute,  and  still  it  is  ^'  keeping."  So  it  maybe  limited  or  ex- 
tended by  the  nature  of  the  subject  to  which  it  is  applied.  '  That  sub- 
ject may  consist  of  a  succession  of  acts.  Thus  we  say,  '*  he  keeps  a 
ferry ;  "  but  a  single  act  of  carrying  a  man  across  a  river  in  a  boat,  is 
not  keeping  a  ferry ;  —  '^  keeps  a  tavern ;  "  bnt  a  single  act  of  lodging  a 
traveler,  is  not  keeping  a  tavern.  So  we  say,  '*  he  keeps  a  disorderly 
house ;  "  but  a  single  instance  of  disorder  in  the  house,  is  not  the  keep- 
ing of  a  disorderly  house.  Many  other  instances  may  be  cited,  in  which 
the  word  keeping  implies  a  repetition,  or  succession  of  similar  acts. 

If  the  thing  to  be  kept,  is  itself  temporary,  the  duration  intended  by  the 
word  ^'  keeping,"  will  be  temporary,  also.  If,  therefore.  Congress  had 
prohibited  the  keeping  of  a  '*  sweat-cloth  "  at  the  races,  the  word  *'  keep- 
ing "  might,  perhaps,  have  been  satisfied  by  one  day's  keeping.     But  if 
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Congress  had  been  asked  whether  they  intended  to  punish  by  imprisonment 
and  labor  in  the  penitentiary,  any  person  who  should  exhibit  and  keep 
a  sweat-cloth  for  a  single  day  at  the  races,  I  think  they  would  have  said 
that  they  did  not ;  that  it  was  not  the  kind  of  keeping  which  they  con- 
templated. 

I  think,  therefore,  that  a  new  trial  should  be  granted. 

Thurston,  J.  This  is  an  indictment  for  keeping  a  common  gaming- 
table called  a  sweat-cloth. 

A  motion  is  made  for  a  new  trial,  grounded  on  the  legal  sense  of  the 
participle  keeping,  as  iirtended  in  the  law ;  and  on  the  construction  of 
which  the  motion  must  be  allowed  or  not. 

Admitting  the  verb  keep,  as  used  in  the  law,  or  rather  the  participle 
of  that  verb,  namely,  keeping,  can  be  strained  in  the  sense  contended 
for;  that  it  may  imply  a  momentary,  or  a  few  minutes',  or  an  hour's, 
keeping  a  sweat-cloth  (though  the  testimony,  as  far  as  I  recollect  it, 
only  proved  upon  the  traverser  one  single  instance  of  his  playing  at 
such  table),  yet  surely  it  does  not  become  the  court,  nor  is  it  consistent 
with  the  established  principle  of  construction,  nor  the  avowed  humanity 
of  the  law,  to  be  astute  in  searching  for  a  meaning  of  the  word  to  suit 
the  occasion,  against  the  undoubted  sense  in  which  the  word  is  used  in 
common  parlance,  as  I  have  endeavored  to  show  by  numerous  instances 
cited  by  me  in  my  former  remarks,  which  might  be  swelled  to  an  in- 
definite extent,  without  a  single  example  that  could  be  adduced  to  the 
contrary ;  take  yet  another  instance  or  two.     We  say,  '*  this  is  a  good 
keeping  apple ;  "  *'will  this  meat  keep?"  yet  everybody  knows  that 
neither  the  meat  nor  the  apple  will  keep  but  a  limited  time,  although 
they  will  keep  for  a  time  implying  duration  beyond  a  day,  or  week,  or 
two  weeks ;  the  apple  will  only  last  sound  for  a  few  months,  and  the 
meat  (if  not  in  a  vessel  heremeticallj^  sealed),  but  a  few  years ;  but  in 
both  cases,  considerable  duration  is  implied,  ex  vi  termini;  where  shall 
we  look  for  authorities  to  settle  the  meaning  of  this  most  significant 
term,  upon  the  true  construction  of  which  depends  the  fate  of  several 
unhappy  beings  now  in  jail?    Shall  we  seek  them  in  common  usage? 
That  is  in  favor  of  the  meaning  I  contend  for.     Shall  we  go  to  diction- 
aries, to  the  best  expositions  of  the  term  keeping,  by  the  best  lexico- 
graphers ?    They  support  my  definition.     Shall  we  seek  for  illustrations 
from  parallel  and  corresponding  words  in  other  languages?    They  sanc- 
tion the  definition  as  I  have  given  it,  namely :  take  the  Latin  language, 
the  verb  sustentare  is  the  nearest,  nay,  the  true  corresponding  word  in 
that  language  to  the  verb  keep.    This  word  is  translated  by  Ainsworth, 
the  highest  authority,  by  the  words  to  sustain  or  maintain ;  and  what 
English  scholar  will  give  a  meaning  to  those  words  implying  only  a 
moment's,  or  even  an4iour's  duration? 
2  Defences.  40 
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Take  an  equivalent  and  corresponding  French  word,  namely,  efUre* 
tenir;  will  any  French  scholar  pretend  that  this  word  has  so  limited  a 
meaning. 

Let  us  then  look  into  the  policy  of  the  law,  as  far  as  we  can  gather  it 
«^      from  known  facts  within  the  knowledge  of  everybody ;  and  as  the  stat- 
ute has  no  preamble,  I  know  not  where  else  we  can  search  for  the  in- 
tention of  the  Legislature,  except  from  considering  the  circumstances 
which  it  is  probable  led  to  its  enactment.     , 

Who  believes  that  Congress  either  knew  or  thought  of  those  petty 
ephemeral  tables  on  race  grounds,  which,  at  mo%t  could  only  last  during 
the  races,  and  for  aught  that  appeared  in  evidence  on  the  trial,  did  not, 
in  the  case  before  us,  continue  to  be  played  at  beyond  a  few  minutes. 
Congress  has  tolerated  the  principal  vice,  horse-racing.  It  is  hardly 
presumable  they  would  have  left  this  higher  quany,  and  struck  at  the 
humbler  sweat-cloth,  a  mere  incident  to  the  principal,  and  as  certain  to 
follow  it  as  any  incident  to  f o11ot»  its  principal.  Had  they  designed  to 
strike  at  them,  they  would  have  designated  them  by  a  more  special  de- 
scription, and  more  congenial  terms ;  they  saw  under  their  very  noses, 
tiie  established  and  permanent  faro-banks  in  this  city,  continuing  during 
the  session,  and  some  of  them,  as  I  have  heard,  and  believed,  for  years ; 
the  fixed,  well  known,  and  dangerous  places  of  resort,  kept  as  perma- 
nently and  notoriously  as  Gadsby's  Hotel ;  established  places  of  seduc- 
tion to  the  young  and  the  unwary,  and  productive  of  eveiy  evil ;  of  loss 
of  fortune,  of  the  earnings  of  tradesmen,  shopkeepers,  and,  perhaps, 
laborers,  and  driving  on  desperation  to  seek  the  means  of  indulging  th* 
most  absorbing  of  all  passions,  gambling ;  by  fraud,  larceny,  or  rob- 
bery, and  terminating  an  unsuccessful  career  by  suicide.  These  are 
the  formidable  results  of  those  great  establishments,  of  those  hells,  as 
they  are  justly  called ;  and  which  Congress,  by  fearful  penalties  en- 
deavored, and  I  believe  designed  to  put  down. 

No  such  consequences  can  result  from  sweat-cloths ;  they  are  among 
tiiose  mushroom  extravagancies  of  the  race-field,  springing  up  with  the 
races  and  ending  i%ith  them,  and  no  more  heard  of  till  the  return  of  that 
annual  jubilee,  which  has  been  in  use  and  practice,  without  let  or  moles- 
tation till  now,  for  an  indefinite  period,  so  as  to  become  almost  sanc- 
tioned by  immemorial  usage,  unnoticed  by  the  laws  of  Maryland,  whose 
numerous  race  fields,  dispersed  through  the  country,  with  all  their  con- 
comitants of  sweat-cloths,  and  other  similar  irregularities,  have  been 
kept  up  and  annually,  and  even  semi-annually  used  and  indulged  in  for 
a  time,  the  commencement  of  which  is  at  this  day  unknown, — beyond 
the  memoiy  of  man. 

Do  you  believe  that  Congress  meant,  under  this  short,  but  sure  magic 
word  keeping,  for  magic  it  is  indeed,  if  it  has  s\ich  wonderful  efficacy 
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to  put  down,  so  suddenly,  this  ancient  usage,  ^'  more  honored,''  it  is 
true,  ''in  the  breach  than  iu  the  observance,"  this  petty  gambling, 
confined  to  the  poor,  the  ignorant,  during  a  few  days,  at  most  of  an 
annual  celebration ;  when,  from  long  habit,  and  the  indulgence  of  the 
laws,  until  now,  a  general  relaxation  of  manners  have  been  permitted 
and  tolerated  during  such  celebrations ;  like  the  Saturnalia  at  Rome, 
where  the  laws  were  almost  suspended,  for,  as  well  as  I  remember, 
three  days  in  the  year. 

To  return  to  the  word  "keeping."  If  the  word  implies  exclusively 
when  unattended  with  other  adjuncts  or  explanatory  words,  what  I  have 
stated  above,  if  it  was  never  known,  in  common  use,  to  have  any  other 
meaning,  nor,  according  to  the  expositions  of  the  best  dictionaries,  illus- 
trated by  parallel  and  corresponding  words  in  other  languages,  no  other 
meaning  can  be  ascribed  to  it,  shall  we  strain  and  force  it  to  a  meaning 
thus  denied  it  by  common  use,  and  such  authorities,  in  order  to  convict 
the  prisoner,  and  send  him  to  the  wretched  confinement  of  the  peniten- 
tiary, because,  to  our  more  cultivated  minds  and  more  improved  moral 
sense,  he  has  indulged  in  practices  which  shock  our  feelings?  It  is 
against  every  principle  of  construction  to  construe  a  criminal  law  not 
only  liberally,  but  with  unprecedented  license  against  the  accused ;  but, 
on  the  contrary,  if  the  words,  so  far  from  having  any  force  against  him, 
mre  entirely  in  his  favor,  will  even  admit  of  a  construction  to  save  him, 
by  any  reasonable  intendment,  it  is  our  duty,  and  comports  with  the 
known  humanity  of  the  law,  to  give  them  that  construction.  Shall  we^ 
I  say,  arbitrarily  strain  the  word  to  a  sense  not  justified  by  common  use^ 
nor  the  most  authorized  expositions  of  it  by  the  best  expounders,  and 
illustrations  drawn  from  other  languages,  in  order  to  take  in  this  case^ 
because  we  think  he  deserves  punishment?  He  is  a  profiigate  fellow, 
and,  therefore,  the  word  means  so  and  so,  and  he  deserves  to  be  pun- 
ished, although  no  instance  of  such  meaning  can  be  found  of  the  word, 
unless  it  be  limited  and  restricted  to  such  meaning,  by  other  words  or 
adjuncts,  clearly  abridging  the  known  and  acknowledged  sense  of  it. 
For  example,  we  say,  *'  he  kept  his  bed  a  whole  day ;  "  *'  will  you  keep 
my  place  for  me  until  I  return? "  In  the  first  case,  limiting  the  dura- 
tion of  the  keeping,  by  express  words,  to  a  day ;  and  in  the  latter,  by 
li1(e  words  or  adjuncts,  to  the  time  of  the  return ;  but  the  law  says, 
whoever  shall  *'  keep  a  faro-bank  or  gaming-table,"  without  any  words 
of  limitation.  Now  why  should  we  be  thus  astute  in  seeking  to  bring 
the  traverser  within  the  formidable  penalty  of  the  statute,  by  resorting 
to  an  imusual,  forced,  and  unauthorized  construction  of  a  single  . 
term  or  expression,  on  the  true  import  of  which  his  fate  hangs?  Why 
should  we  do  this  thing.  Is  it  because  these  poor  creatures,  born  and 
raised  in  poverty,  ignorance,  and  darkness,  and  without  any  chance  or 
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means  of  moral  calture,  have  done  what  shocks  our  more  cultivated 
minds,  or  our  religious  or  moral  sentiments?  Are  we  reformers,  or  are 
we  judges,  to  administer  the  law  as  it  is,  and  not  as  we  think  it  ought 
to  be,  to  the  poor  and  rich  with  equal  hand,  and  leave  reformation  to 
be  worked  out  where  alone  it  can  and  ought  to  be,  by  the  wisdom  of  the 
laws,  or  the  spread  of  knowledge  and  diffusion  of  learning,  or  by  the 
influence  of  moral  and  religious  instruction,  by  the  ministers  of  reli- 
gion? 


SAME  CASE. 

United  States  v.  Smith. 

[4  Cranch,  C.  C.  629.] 

Subsequently  the  defendant  was  indicted  under  the  act  of  Congress^ 
on  the  charge  of  keeping  ^^  a  common  gaming  table  called  a  sweat- 
cloth."  Dandridge,  for  him,  moved  in  arrest  of  judgment,  contending 
that  the  term  ''  gaming-table,"  in  the  twelfth  section  of  the  act,  was  too 
vague  and  indefinite  to  support  an  indictment,  and  must  be  confined  to 
the  single  offense  of  keeping  a  '^  faro-bank ; "  as  the  English  statutfli 
against  stealing  ^'  sheep  or  other  cattle,"  was  confined  to  the  stealing 
of  sheep ;  and  the  statute  against  stealing  horses  did  not  include  a  man 
who  stole  only  one  horse.^  It  was  also  contended,  that,  in  the  twelfth 
section,  the  words  ^^  faro-bank  or  gaming-table,"  mean  nothing  more 
than  faro-bank,  the  words  ^'or  gaming-table"  being  only  exple- 
tive of  the  term  ''faro-bank."  Mr.  Key  and  Mr.  Carlisle,  contra^ 
contended,  that  in  considering  a  statute,  the  intention  of  the  Legisla- 
ture is  the  only  sure  guide  to  its  construction,  and  that  the  first  and  the 
twelfth  sections  are  to  be  so  construed  together,  so  as  to  read,  ''  a  faro- 
bank  or  other  common  gaming-table." 

A  majority  of  the  court  refused  to  arrest  the  judgment.  Thubston, 
J.,  delivered  the  following  dissenting  opinion: — 

This  is  a  prosecution,  under  the  penitentiary  law,  for  keeping  a 
gaming-table,  and  the  motion  is  in  arrest  of  judgment,  , 

The  matter  of  law  for  the  consideration  of  the  court,  on  this  mo- 
tion, is,  whether,  an  indictment,  charging  the  keeping  a  (common) 
gaming-table,  called  a  sweat-cloth,  can  be  sustained  under  the  said  law. 

I  should  have  not  much  doubt,  from  the  liberal  construction  given 
to  penal  statutes  in  modem  decisions  of  the  courts,  that  if  the  descrip- 

1  4  Steta.  at  Large,  473.  si  Bla.  Gom.  88;  6  Bao.  Ab.,  tit.  Statata* 

Flowd.  466. 
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tion  of  the  offense  contained  in  the  first  section  of  the  penitentiary  act, 
had  been  followed  out  in  the  twelfth  section  which  annexes  the  punish- 
ment, that  the  indictment  might  be  sustained ;  but  there  is  a  material, 
and,  in  my  view,  a  fatal  variance.  The  first  section  contemplates  the 
prohibition  of,  and  the  punishment  for,  keeping  a  faro-bank,  or  other 
common  gaming-table ;  and  had  any  subsequent  section  pursued  this 
description,  and  followed  it  with  a  specific  punishment  for  the  offense, 
the  case  might  have  been  sufficiently  clear,  and  the  offense  sufficiently 
set  out  to  sustain  the  present  indictment ;  but  what  is  the  offense  set 
out  in  the  twelfth  section?  It  is  the  keeping  a  faro-bank,  or  gaming- 
table ;  now  here  is  a  material  and  most  imporant  distinction.  If  the 
words,  *'  or  gaming-table,"  can,  by  any  reasonable  interpretation  and 
rules  of  construction,  admit  of  an  intention  in  Congress  to  have  made 
penal  the  keeping  of  any  kind  of  gaming-table,  other  than  a  faro-bank, 
which  I  can  not  admit  however ;  then  we  see  an  utter  want  of  harmony 
between  the  offense  set  out  in  the  twelfth  section,  and  the  one  contem- 
plated as  a  subject  of  subsequent  specific  legislation  in  the  first  section. 

They  (Congress)  omitted,  in  the  twelfth  section  to  make  provision 
for  the  offense  as  set  out  in  the  first  section ;  it  is  a  causus  omissus,  and 
must  be  supplied,  if  deemed  proper  or  necessary,  by  future  legislation. 
The  act  is  carelessly  drawn,  which  is  manifest  in  another  instance ; 
the  first  section,  in  enumerating  the  offenses  to  be  provided  for  in 
the  subsequent  sections,  mentions,  among  them,  petty  larceny ;  if  this 
means  any  thing,  it  must  mean  petty  larceny  as  a  description  of  offense 
then  well  known  and  settled.  Still  you  find  nothing  of  petty  larceny  in 
the  subsequent  provisions ;  the  law  makes,  or  creates  a  new  construct- 
ive petty  larceny,  extending  the  sum  necessary  to  constitute  it  far  above 
the  amount  necessary  to  constitute  petty  larceny  at  the  time  of  the 
passage  of  the  act ;  it  is  true  they  have  fixed  a  sum,  the  stealing  under 
or  over  which  makes  the  punishment  penitentiary  confinement,  or  only 
fine  and  imprisonment  in  the  common  jail ;  here  is  another  casus  omissus, 
for  the  crime  or  offense  called  petty  larceny,  although  enumerated  in 
the  first  section  as  one  of  the  offenses  to  be  specifically  punished,  is  not 
afterwards  mentioned  throughout  the  law. 

But  to  return :  for  what  offense  of  gaming  is  punishment  actually 
(not  contemplatively)  provided  for?  Why  the  keeping  a  faro  bank  or 
gaming  table ;  and  what  is  the  difference,  it  may  be  asked  ?  I  answer 
substantial,  essential,  and  most  impoii;ant;  that  characteristic  word 
"  conmion  "  is  wanted  ;  a  word  which  alone  gives  existence,  I  may  say 
vitality,  to  the  offense ;  in  which  alone  lurks  the  poison  baneful  to  soci- 
ety, which  is  an  essential  and  indispensable  element  of  every  nuisance ; 
without  which  the  same  act  is  no  nuisance.  Common,  means,  in  the 
sense  in  which  it  is  used  in  the  first  section,  public,  and  common  sense, 
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too ;  and  so  it  will  be  found  in  the  best  expounders  of  the  meaning  of 
words.  There  is  another  important  word  also,  in  setting  out  the  offense 
intended,  or  rather  contemplated  to  be  specifically  animadverted  on,  in 
the  subsequent  section ;  namely,  the  word  ^^  other."  Now,  this  word, 
other,  so  separates  and  disunites  the  subsequent  words,  common  gam- 
ing-table, from  the  preceding  words,  faro-bank,  as  to  leave  no  doubt ' 
that  other  common  gaming-tables  than  faro-banks,  were  in  the  contem- 
plation of  Congress  to  be  prohibited,  and  the  keeping  of  them  punished ; 
but  there  is  no  punishment  provided  for  them ;  had  the  twelfth  section 
gone  to  the  extent  of  the  first,  no  doubt .  could  exist,  I  should  think, 
as  at  present  advised,  that^they  would  have  embraced  sweat-cloths  or 
tables,  among  the  prohibited  games.  But  I  give  no  opinion  as  to  this, 
because  there  is  enough  to  arrest  the  judgment  without  considering 
particularly  the  result  of  an  accordance  between  the  crimes  contem- 
plated to  be  punished  and  those  actually  punished. 

Again,  shall  it  be  said  (as  I  think  I  heard  intimated),  that  the  first 
and  twelfth  sections  may  be  taken  together,  and  the  defects  in  the 
twelfth  may  be  supplied,  and  the  meaning  and  intention  of  the  Legisla- 
ture gathered  therefrom.  How  is  this  ?  Because  in  the  first  section 
they  denounce  the  keeping  of  a  common  gaming-table,  and  neglect 
afterwards  to  provide  any  punishment  for  it,  shall  we  be  bold  enough 
to  send  any  one  to  the  penitentiary  for  keeping  a  common  gaming- 
table? I  have  read  of  preambles  affording  a  clue  to  unravel  a  doubtful 
meaning  as  to  the  sense  of  subsequent  enactments  in  the  same  statute, 
by  affording  a  view  of  the  policy  of  the  statute,  and  the  public  evU  in- 
tended to  be  remedied  by  it ;  but  I  never  heard  of  their  being  actual 
enactments,  or  as  supplying  the  place  of  them.  If  a  statute  were  to 
propose  to  punish  any  offense,  and  to  denounce  it  with  all  the  terms  of 
reprobation  which  ingenuity  could  invent,  or  the  enormity  of  the  offense 
about  to  be  punished  could  justify,  still  if  the  Legislature  omitted  to 
carry  its  denunciations  into  effect,  the  law  would  be  of  no  avaiL  But 
can  you,  from  the  preamble,  supply,  in  the  prohibitory  and  actual  penal 
enactment,  the  very  gist  and  essence  of  the  crime?  Can  the  words  in 
the  twelfth  section  ''faro-bank  or  gaming-table,"  be  made,  with  the 
help  of  the  first  section,  to  be  equivalent  with  ''  faro-bank  or  other 
common  gaming-table?  "  The  first  section  declares  that  the  keeper  of 
a  faro-bank  or  other  common  gaming-table,  ''  shall  be  sentenced  to 
suffer  punishment  by  imprisonment  and  labor  in  the  penitentiary," 
etc.,  ''  for  the  time  and  times  hereinafter  prescril)ed. "  Well,  through 
the  whole  law  you  find  this  crime  not  noticed ;  but  in  the  twelfth  sec- 
tion it  is  true  that  there  is  a  definition  of  crime  something  like  it ;  some- 
thing akin  to  it,  but  falling  far  short  of  it  in  essential  characteristics, 
which  is  punished  by  confinement,  etc.,  and  these  important  chanu^ 
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teristics  may  be  supplied,  we  are  told,  from  the  first  section.  What  I 
supply  the  only  word  which  is  essential?  which  is  the  soul  of  the  crime ; 
in  which  alone  the  public  weal  could  be  concerned,  namely,  publicity? 
Who  will  say,  that  when  the  law  is  advanced  as  far  as  the  twelfth  sec- 
tion, the  framers  of  it  might  not  have  changed  their  intention,  and 
softened  the  severity  of  the  contemplated  provision  in  the  first  section? 
All  that  the  first  section  shows  is,  that  they  did  intend  to  punish  a  cer- 
tain crime,  but  this  intention  is  not  carried  into  effect ;  but  the  only 
offense  like  this  one  actually  provided  for,  is  a  different  one  in  substance 
and  essence.  To  say  the  best  of  it,  perhaps,  is  to  say  that  the  Legisla- 
ture overlooked  it;  it  is  a  casus  omissus,'  Let  us  now  come  to  the 
twelfth  section  as  it  stands  in  its  crippled  condition,  not  propped  up  by 
the  first  section.  What  do  the  words  '^  keeping  a  faro-bank  or  gaming- 
table," mean.  In  my  opinion  they  mean  only  a  gaming-table  called  a 
faro-bank,  and  no  other  kind  of  gaming-table.  Now,  let  it  be  con- 
sidered that  faro-bank  is  no  term  known  to  our  laws ;  there  is  no  cer- 
tain, legal,  or  established  technical  meaning  attached  to  the  term.  Had 
the  words  faro-bank  stood  alone  as  desigating  the  offense,  it  might  be 
very  equivocal,  whether  some  other  bank  than  a  gaming-bank  might  not 
be  intended.  When  a  new  offense,  is  about  to  be  punished,  circumlo- 
cution is  used  to  describe  it ;  and  as  the  words  faro-bank  were  used  as 
descriptive  of  the  offense,  it  was  reasonable  to  make  it  more  certain  by 
adding  the  words,  after  the  disjunctive  *'  or,"  "  gaming-table,"  to  put 
it  beyond  all  uncertainty,  and  that  a  gaming-table  vulgarly  denominated 
a  faro-bank,  was  intended  to  be  the  subject  of  animadversion.  Now, 
as  to  the  denomination,  the  act  of  Maryland,  1797,^  uses  the  word 
faro-table,  and  declares  it  to  be  one  of  the  devices  used  for  gaming ; 
and  this  term,  and  not  faro-bank,  was  know  to  the  law  as  a  gaming- 
table, and  had  it  been  used  instead  of  faro-bank,  there  might  have  been 
less  necessity  for  those  explanatory  words,  *'  or  gaming-table." 

If  arson,  rape,  robbery,  or  perjury  are  the  subjects  of  legislative 
prohibition  or  punishment,  they  per  se  ex  vi  terminorum  are  descriptive 
of  the  offense,  and  sufllciently  certain.  They  carry  with  them  and  in 
them  a  full  and  perfect  exposition  or  definition  of  the  offense ;  no  ex- 
planatory words  or  circumlocution  are  necessary ;  but  where  shall  we 
look  for  the  meaning  and  technical  offense  inherent  in  the  words  faro- 
bank?  Suppose  a  prosecution  commenced  for  keeping  a  faro-bank; 
would  it  not  be  a  preliminary  question,  what  is  a  faro-bank?  Neither 
the  law,  nor  any  judicial  precedents,  furnish  an  adequate  or  settled 
meaning  of  the  term ;  you  have  to  resort  to  evidence  to  ascertain  what 
faro-bank  is,  in  which  case  there  may  be  great  diversity  of  opinion 
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among  the  learned  in  the  gambling  republic  and  thus  great  uncertainty 
as  to  the  offense  the  law  meant  to  punish.  Would  it  not  be  carious  to 
have  witnesses  before  a  jury  to  tell  us  what  murder,  arson,  rape,  or 
robbery  is?  We  hear  facts,  and  the  law  defines  crimes;  if  the  evi- 
dence proves  facts  amounting  to  the  established  and  settled  charac- 
teristics of  the  crime,  the  court  are  judges  of  the  sufficiency  of  the 
evidence,  and  adjudge  the  party  guilty  of  the  crime  charged.  We  look 
not  to  evidence,  not  to  the  opinion  of  witnesses,  for  what  constitutes 
offenses  known  and  settled  in  the" law;  so  that  the  legal  denomination 
in  one  word  comprises  all  the  constituents  of  the  crime.  Not  so  with 
the  term  faro-bank;  it  is  unknown  to  the  law,  and  is  no  technical 
description  per  se  of  any  offense.  Therefore,  when  the  Legislature 
mean  to  punish  any  act  not  known  and  established  as  a  crime  by  some 
legal  and  technical,  and  certain  characteristics,  it  resorts  to  descriptions 
and  specifications  of  the  facts  and  circumstaiices  which  are  to  con- 
stitute the  prohibited  act ;  they  would  not  be  satisfied,  nor  would  there 
be  any  certainty  in  it,  to  prohibit  and  punish  the  act,  merely  by  its 
vulgar,  and  popular  name ;  and,  therefore,  it  was  proper  to  superadd 
the  wordsi  or  ''gaming-table,"  to  illustrate  more  specifically  the  mean- 
ing of  the  words  faro-bank.  But  with  the  explanation,  it  is  still  very 
loose ;  but  if  deemed  sufficiently  explanatory  of  the  meaning  attached 
to  the  word  faro-bank,  it  has  nothing  to  do  with  a  sweat-cloth,  or  sweat- 
cloth-table.  A  faro-bank  or  gaming-table,  is  only  an  alternative  ex- 
pression of  the  same  thing.  It  would  be  a  forced  construction  to  say 
that  when  one  offense  was  mentioned,  that  using  another  more  generic 
or  explicit  term,  separated  from  the  first  by  the  disjunctive,  or  that  all 
kind  of  offenses  which  might  fall  within  the  scope  of  this  generic  term 
were  intended  to  be  embraced  in  it.  It  is  most  consistent  with  the 
rules  of  construction,  to  consider  the  latter  words  as  merely  an  alterna- 
tive description  of  the  offense  not  so  clearly  expressed  or  defined  in 
the  first  term.  But  suppose  they  were  meant  as  distinct  and  independ- 
ent offenses,  let  us  see  how  the  matter  would  then  stand. 

I  say  nothing  of  the  absence  of  any  legal,  known,  technical  meaning 
of  the  words  faro-bank,  and  the  necessity  of  resorting  to  the  uncertainty 
of  human  testimony  to  ascertain  what  a  faro-bank  is,  I  would  ask  if 
the  words  have  a  known  and  definite  meaning?  Is  not  betting  at  a 
faro-bank  essential  to  constitute  the  keeping  it  an  offense?  Then  take 
away  the  explanatory  words,  ''or  gaming-table,"  or  consider  them  as 
independent  of  the  words,  "  faro-bank,"  and  creating  a  distinct  offense ; 
then  the  keeping  a  faro  bank  without  any  betting,  or  gaming,  would 
fully  come  within  the  prohibition,  and  might  be  accordingly  punisha- 
ble ;  can  this  be  the  meaning  of  the  Legislature?  Then  take  the  latter 
branch  of  the  alternative  prohibition,  and  say  that  the  words,  or  gam- 
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fug-table,  mean  to  prohibit  all  sorts  of  gaming-tables,  then  private 
gaming-tables  are  prohibited,  and  a  person  having  a  party  of  friends  at 
his  house  keeping  a  whist,  or  loo-table  (and  nothing  is  more  common), 
he  comes  within  the  prohibition,  and  is  liable  to  the  penalty.  Could 
this  have  been  the  intention  of  the  Legislature  ?  No.  Gaming-tables 
must  be  common,  or  public,  to  make  them  nuisances,  and  as  such,  only 
are  punishable.  Whatever  rigid  moralists  may  desire  as  to  the  correc- 
tion of  private  as  well  as  public  morals,  legislatures  have  never  gone  so 
far  as  to  visit  with  vindictive  penalties,  the  pleasures  or  amusements  of 
private  families ;  these  are  left  to  the  gradual  influence  of  public  opin- 
ion, or  are  proper  subjects  for  the  press,  the  pulpit,  or  writers  and  lee- 
turers  on  moral  duties. 

The  conclusions,  therefore,  to  which  the  foregoing  considerations 
lead  my  mind,  are,  that  whatever  the  intention  of  the  Legislature  might 
have  been  to  provide  in  the  specific  punishments  for  the  crimes  enu- 
merated in  the  first  section  of  the  act,  that  if  they  have  omitted  to  pro- 
vide  for  any  one  of  them,  that  one  is  not  punishable.  That  there  is  no 
section  of  the  law,  subsequent  to  the  first,  that  makes  the  keeping  a 
faro-bank,  or  other  common  gaming-table  an  offense,  or  provides  any 
punishment  for  such  offense,  by  such  description  of  the  offense,  or 
other  equivalent  descriptive  words.  That  the  offense  set  out  and  pun* 
ished  in  the  twelfth  section,  is  not  the  offense  of  keeping  a  faro-bank, 
or  other  common  gaming-table,  but  only  the  keeping  a  faro-bank  or 
gamingtable;  a  distinct  offense,  and  not  identical  in  language,  mean^ 
ing,  or  substance,  with  those  in  the  first  section. 

That  you  can  not  supply  the  defect  of  description,  by  any  aid  to  be 
derived  from  the  first  section,  because  there  is  an  important,  substan- 
tial, and  essential  difference  in  the  two  descriptions  of  offenses,  to  wit : 
the  word  common  is  wanting  in  the  latter,  which,  being  the  very  es- 
sence of  the  offense,  can  no  more  be  intended,  than  you  can  intend, 
from  the  preamble  of  a  statute,  important  words,  essential  to  constitute 
the  crime  which  the  enacting  clause  professes  to.  punish,  because  the 
offense  is  among  those  which  the  preamble  contemplates  to  punish. 
For  example :  Suppose  the  penitentiary  act,  among  the  Enumerated  of- 
fenses, contained  that  of  murder,  which  it  proposed  to  punis  by  peni- 
tentiary confinement,  instead  of  capitally ;  when  you  come  to  the  clause 
providing  for  the  punishment  of  the  offense,  it  is  described  thus: 
whoever  shall  kill  another,  shall  be  punished  by  confinement,  so  and  so ; 
could  you,  because  the  first  section  enumerated  murder  among  the 
crimes  to  be  punished,  supply  the  material  and  characteristic  words, 
''with  malice  prepense,"  from  the  preamble,  or  (what  is  tantamount 
to  a  preamble,  or  is,  at  least,  in  the  same  category),  the  first  section  of 
the  act  in  question. 
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According  to  this  view  of  the  case,  the  description  of  the  offense  in 
twelfth  section  must  be  taken  alone,  and  independent  of,  and  unaided  by 
the  first  section,  whether  they  be  taken  together  as  descriptiye  of  one 
offense,  or  separately,  as  descriptive  of  two  offenses.  I  have  endeav- 
ered  to  show  that  the  words  are  descriptive,  and  intend  only  one 
offense,  and  shall  not  repeat  what  I  have  said  as  to  their  being  alter 
nate  descriptionB  of  the  same  offense,  but  will  only  make  one  remark: 
Can  I  judicially  know  that  a  faro-bank  is  a  gaming-table?  In  what 
book  shall  I  look  to  know  this?  I  do  find  a  faro-table  recognized  in 
the  Maryland  act  of  1797,^  but  no  faro-bank.  If,  then,  the  expression, 
keeping  a  faro-bank  or  gaming-table,  means  two  distinct  offenses,  then, 
by  strong  implication,  a  faro-bank  is  not  a  gaming-table,  because  a 
gaming-table,  being  a  generic  term,  would  necessarily  include  the 
species,  faro  bank.  But  if  you  will  place  them  in  antithesis,  and  faro- 
bank  is  not  a  species  of  the  genus  gaming-table  (and  a  very  extenfflve 
genus  it  is),  then  faro-bank  is  a  veiy  innocent  and  harmless  diversion, 
and  never  was  intended  to  be,  nor  could  be,  without  great  absordily 
being  ascribed  to  the  Legislature,  denounced  as  a  crime.  The  only 
rational  interpretation  of  the  words  describing  the  offense  in  the  twelfth 
section,  is,  that  the  words,  or  gaming-table,  are  but  an  alternate  and 
more  precise  description  of  a  faro-bank,  and  inform  us  that  a  faro- 
bank  is  a  gaming-table,  without  which  we  could  not  judicially  know  it. 

The  result  of  the  foregoing  conclusions  is,  that  a  sweat-cloth  or  rag- 
table,  is  not  within  the  provisions  or  prohibitions  of  the  twelfth  section; 
and  as,  according  to  my  view,  it  can  not  be  extended,  even  in  these 
more  philosophical  days  of  liberal  construction,  by  any  aid  or  support 
drawn  from  the  preamble,  or  first  section,  an  indictment  for  such  offense 
can  not  be  sustained. 

I  will  add  one  more  remark ;  all  that  I  have  said  in  the  foregoing 
opinion  is  exclusively  with  reference  to  the  case  before  us,  namely,  the 
keeping  of  a  sweat-table. 

It  is  probable  from  what  I  have  observed,  that  we  may  have  motions 
in  arrest  of  judgment  for  keeping  faro-banks ;  therefore  I  do  not  mean 
that  anything*  in  this  opinion  commits  me,  one  way  or  the  other,  as  to 
this  latter  offense ;  if  a  question  on  such  an  indictment  is  made,  I  shall 
consider  it  with  all  the  deliberation  in  my  power  I  believe,  however, 
that  this  particular  species  of  gaming  was  the  one  intended  by  the  stat- 
ute to  be  suppressed. 

There  is  another  important  word,  used  in  the  description  of  the  of- 
fense, which  deserves  much  consideration ;  and  this  is  the  word  *'  keep- 
ing," both  in  the  first  and  twelfth  sections. 
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The  meaning  of  this  term,  as  I  understand  it,  gives  strength  to  the 
Intimation,  in  the  close  of  my  argument,  that  no  gaming  tables  but  faro 
were  intended  to  be  denounced  and  punished  by  the  act ;  or,  at  most, 
none  but  such  as  were  fixed,  and  permanently,  or  at  least,  for  a  con- 
siderable  period,  established ;  so  as  to  be  places  of  known  and  common 
resort 

What  is  the  true  import  of  the  verb  to  keep?  Does  it  not  import 
somethmg  more  than  setting  up  a  table  for  a  day,  or  during  the  races, 
if  the  proof  had  so  established  the  fact,  which,  however,  it  did  not,  be* 
cause  the  testimony  in  all  the  oases  tried  this  term,  went  to  the  extent 
only  of  a  single  exhibition  of  a  gaming-table  on  one  day  only ;  or 
proved  only  one  act  of  playing,  or  gaining,  by  the  setter  up.  Now, 
can  the  term  '*  keeping ''  embrace  such  a  case  as  this? 

If  I  understand  the  meaning  of  the»term,  it  implies  some  duratioii 
or  permanency ;  and  that  the  opening,  or  instituting,  or  setting  up  a 
gaming-table  for  one  day,  or  a  few  days  during  a  public  race,  if  the 
-evidence  even  went  so  far,  is  not  keeping  a  gaming-table  within  the 
meaning  of  the  statute.  Let  us  endeavor  to  acertain  the  true  import  of 
the  term,  by  illustrations  drawn  from  common  usage,  as  well  as  from 
the  best  dictionaries. 

That  it  is  never  employed  to  signify  any  temporary  business  or  em- 
ployment or  engagement,  is  evident  from  innumerable  instances  where 
this  verb  is  used,  as  in  the  following  instances.  This  is  a  rule,  as  far  as 
I  know,  without  exception.  If  there  be  one,  I  have  not  discovered  it. 
We  say  he  keeps  a  hotel,  a  store,  a  billiard-table,  a  register's  office,  a 
broker's  office,  a  coach,  a  horse,  a  gig,  an  omnibus,  carts  for  hire,  a 
livery-stable,  a  school,  a  mistress,  etc. 

Now,  does  not  every  instance  in  the  examples  above  quoted  show 
that  the  word  is  only  employed  in  cases  of  expressing  the  idea  of  some 
permanent  and  established  business?  That  Congress  meant  only  to 
\  strike  at  those  known  and  established  gaming-tables,  such  as  faro,  I 

have  no  doubt,  for  the  reasons  hereinbefore  given,  but  because  those 
dangerous  resorts  were  best  known,  were  prominent  in  importance  and 
danger,  and,  therefore,  were  the  particular  and  exclusive  subjects  of 
legiidation.  They  never  meant  to  invade  the  precincts  of  the  race-field, 
that  annual  jubilee  of  immemorial  usage,  where  the  species  of  petty 
gambling  during  the  jubilee  has  been  coeval  with  the  festival  itself ;  and 
tolerated  by  all  the  legislatures  of  the  States  where  this  species  of  an- 
nual amusement  has  "been  in  use.  They  hardly  meant  to  visit  with  the 
enormous  penalty  of  penitentiary  confinement  the  poor  negroes  who 
kept  their  fippenny-bit  sweat-cloths  or  rag-tables,  during  this  period, 
and  on  this  theater  of  almost  universal  relaxation  of  discipline  during 
this  f  estivaL 
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I  have  no  dictionary  at  home  except  Ainsworth's.  The  Latin  word 
which  seems  to  me  to  express,  most  nearly,  the  English  word  to  keep, 
is  aitstentare^  and  this  word,  in  that  language,  implies  to  maintain,  sup- 
port, etc.,  extending  its  operation  and  effect  beyond  the  ephemeral  ex- 
istence of  a  day. 

I  am  unable  to  give  any  etymological  history  of  the  word  for  the 
want  of  the  proper  books,  but  collect  its  true  import,  not  only  from 
the  corresponding  word  in  another  language,  from  which  many  of  our 
words  are  derived  (though  the  verb,  to  keep,  is  not,  but  is  most  proba- 
ably  of  Saxon  or  Teutonic  origin),  but  from  the  sense  in  which  it  is, 
without  exception,  used  in  common  parlance,  and  usus  est  jus  st 
norma  loquendi. 


GAMING— PERMITTING  MINOR  TO  PLAY  BILLIARDS. 

CoNTERS  V.  State. 

[50  Ga.  108.] 
In  the  Supreme  Court  of  Georgia, 

On  the  Trial  of  an  Indiotment  for  permitting  a  minor  to  play  blUiards  withoatthe  oon- 
sent  of  hU  parents  or  gaardian,  the  barden  of  proof  Is  on  the  State  to  show  that  the 
minor  did  not  have  the  consent  of  his  parents  or  guardian. 

McCat,  J.  Whilst  it  is  certainly  true,  as  a  general  rule,  that  the 
burden  of  proof  is  upon  the  party  who  holds  the  affirmative  of  a  propo- 
sition, yet  there  are  many  instances  in  which  a  contrary  rule  obtains. 
Our  Code,  1873,^  declares  that ''  if  a  negation  or  negative  affirmation  is 
essential  to  a  party's  case,  the  proof  of  such  negative  lies  upon  the 
party  affirming  it."  The  test  is,  Does  the  negative  form  an  essential 
ingredient  in  the  thing  sought  to  be  established?  Does  the  mind  fail  to 
agree  to  the  proposition  insisted  on,  so  long  as  the  negation  remains 
unproven  ?  If  so,  the  proposition  is  not  made  out,  and  the  party  assert- 
ing the  negation  must  prove  it. 

In  criminal  cases,  the  law  requires  that  the  State  shall  prove  all  the 
essential  facts  entering  into  the  description  of  a  crime,  and,  except  in  a 
very  few  special  cases,  the  defendant  can  not  be  put  upon  his  defence, 
until  the  State  has  shown  affirmatively  every  such  act.  In  Elkins  v. 
State^^  this  court  lays  down  the  rule  very  broadly,  and  asserts  that  what- 
ever is  made  by  the  statute  an  essential  part  of  the  offense,  must  be  set 
out  in  the  indictment  and  proven  by  the  State.     The  want  of  consent 

1  seo.  8768.  S  18  Ga.  435. 
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by  the  parent  or  guardian  is  the  very  gist  of  this  crime.  It  is  not  un- 
lawful for  men  to  play  billiards.  It  is  not  unlawful  even  for  minors  to 
play,  if  their  parents  or  guardians  consent.  The  want  of  the  consent  is 
the  very  essence  of  the  offense.  There  is  a  class  of  negations  which  it 
is  almost  impossible  to  prove  affirmatively.  Where  the  field  to  be  cov- 
ered by  the  evidence  is  so  broad  as  that,  the  burden  would  be  intolerable 
upon  the  public,  to  afford  the  time  necessary  for  hearing  this  proof,  as 
where  it  is  only  possible  to  prove  that  one  was  present,  by  examining  a 
large  number  of  persons  who  did  not  see  him,  or  where  the  proof  that 
one  did  not  do  a  thing  can  only  be  established  by  proof  following  him 
from  movement  to  movement,  through  a  considerable  time.  But  there 
are  negations  that  are  just  as  easily  proven  as  an  affirmative,  as  where 
the  negation  depends  upon  a  moment  of  time  ^nd  a  particular  place,  or 
is  within  the  knowledge  of  a  single  person.  In  the  former  class,  even, 
the  general  rule  that  the  prosecutor  in  criminal  cases  must  prove  all  the 
ingredients  of  the  crime,  has,  in  some  cases,  been  relaxed.  As  in 
prosecutions  under  the  English  game  laws,  where  one  may  kill  game  if 
he  has  one  of  a  large  number  of  qualifications,  it  has  been  held  that  it 
was  not  necessaiy  for  the  .Crown  to  go  to  expense  and  the  public  to  suf- 
fer the  inconvenience  of  proving  the  absence  of  each  of  the  required 
qualifications,  especially  (and  this  is  perhaps  the  true  point  on  which  the 
exception  turns)  if  the  facts  lie  peculiarly  in  the  defendant's  knowledge. 

Ttiis  was  the  holding  of  the  court  in  King  v.  Turnery^  and  it  seems  to 
have  been  followed  in  1  Ryan  and  Moody,^  1  Carrington  and  Payne,^  and 
by  several  other  English  and  many  America]^  cases,  though  it  is  cer- 
tainly true  that  the  old  cases  even  on  the  game  laws  are  different.^  Our 
own  court  has  made  the  exception  in  the  case  of  an  indictment  for  re- 
tailing spirituous  liquors  without  license.  In  the  case  of  Sharp  v. 
Statej^  this  court  held  that  if  t]ie  selling  of  spirituous  liquors  was  proven 
the  ontts  was  shifted  to  the  defendant,  and  that  it  was  not  necessary  for 
the  State  to  prove  the  want  of  license. 

This  is  a  strong  case,  for  the  want  of  the  license  is  a  part  of  the 
description  of  the  offense.  We  are  free  to  say  that  we  do  not  think  the 
reasoning  of  the  court  in  that  case  very  sound,  since  it  is  said  there  that 
by  his  plea  of  ''not  guilty"  the  defendant  admits  the  selling,  and 
asserts  that  he  has  license — a  line  of  reasoning  which  is,  as  it  seems  to 
us,  untrue,  since  the  plea  of  not  guilty  denies  the  whole  charge.  But 
the  case  may  be  sustained  on  another  ground,  and  by  authority.     The 

1  5  BCau.  &  SeL  906.  tinction  between  eases  where  the  nesatiye 

s  p.  100.  is  part  of  the  desorlptlon  of  the  offense,  and 

s  p.  fiOS.  where  it  is  hj  proTlsion  of  a  subsequent  seo- 

4  2  Ld.  Baym.  U16 ;  1  Stra.  497 ;  2  Oom.  625 ;  tion»  or  hj  a  subsequent  act.    8  Dev.  299 ;  8 

IT.  B.  125;  1  Bast,  643;!  Jd.689,  ^nd  the  B.  Men.  842 ;  84  Me.  298 ;  12  Barb.  26. 

ooorta  have  not  always  kept  in  mind  the  dis-  ^  17  Ga.  290. 
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license  is  a  written  authority  to  the  dealer  to  sell,  and  the  presamption 
is  that  he  has  it  it  in  his  possession.  It  is  peculiarly  within  his  knowl- 
edge. The  negative  can  not  be  shown  conclusively  by  the  State*  It 
could  only  be  proven  that  no  such  license  was  recorded ;  but  the  defend- 
ant might  have  the  license  and  be  not  guilty,  though  the  license  was 
not  recorded.  All  the  proof  in  the  power  of  the  State  would  be  incon- 
clusive, to  wit:  that  no  such  license  was  issued.  The  license  is  in 
writing,  and  can  not  be  proven  by  parol,  and  it  is  in  the  defendant's 
possession,  if  it  exists,  and  on  this  ground  there  are  many  cases  making 
thi^  special  crime  an  exception  to  the  general  rule.^  But,  undoubtedly, 
the  general  rule  is  that  in  criminal  cases  the  burden  of  showing  all  the 
facts  necessary  to  make  out  the  defendant's  guilt  is  upon  the  State. 

In  rape,  the  proof  must  show  that  the  act  was  against  the  will  of  the 
female.  In  robbery,  that  the  taking  was  against  the  consent  of  the 
person  robbed ;  in  larceny  from  the  person,  that  the  taking  was  with- 
out the  knowledge  of  the  possessor  in  the  case;  opprobrious  words, 
that  they  were  unprovoked,  and  in  the  various  acts  of  trespass  against 
property,  as  cutting  wood,  etc.,  on  another's  land,  that  they  were 
without  the  owner's  consent.  The  books  are  full  of  illustrations 
of  the  position  we  have  asserted,  to  wit :  that  if  in  order  to  make  the 
defendant  guilty,  it  be  necessary  to  show  a  negative  the  burden  of 
showing  it  is  upon  the  State.'  In  the  same  volume  is  a  case  for  pro- 
fane swearing,  under  the  act  of  6  and  7  William  lU.  The  act  put  a 
penalty  of  one  shilling  upon  a  servant,  and  two  shillings  on  every  other 
person.  The  conviction  was  quashed  because  it  was  not  proven  that 
the  defendant  was  not  a  servant.  So  in  Bex  v.  Allen,^  and  Bex  v. 
Bodgers,^  in  an  indictment  for  killing  deer  on  the  ground  of  another 
without  his  consent,  it  was  held  that  the  prosecution  must  prove  the 
want  of  consent.^ 

The  case  at  bar,  we  think,  comes  within  the  general  rule.  The  con* 
sent  of  the  parent  is  not  required  by  the  statute  to  be  in  writing,  and 
does  not,  therefore,  as  in  the  case  of  license  to  sell,  lie  peculiarly  within 
the  knowledge  of  the  defendant.  That  the  consent  was  not  given  is  as 
well  known  to  the  parent  or  guardian  as  it  is  to  the  defendant.  We  are, 
for  these  reasons,  of  the  opinion  that  t^e  conviction  was  wrong,  under 


1  See  the  oasesi  both  English  and  Ameri- 
can,  above  referred  to  in  1  Bennett's  Or. 
Oaa.,  and  notes  806,  819;  though  there  are 
many  cases  of  a  high  authority  to  the  con- 
trary.  24  Fiok.  880,  and  the  cases  there  cited. 

s  Hanrey  v.  Towars,  4  Eng.  L.  &  E.  581 ; 
Hay  V.  State,  4  Ala.,  as  when  the  de- 
fendant was  indicted  for  keeping  a  grey 
hound,  not  being  a  person  qualified.  1 
Str.66. 


8  1  Moo.  0.  0. 164. 

*  2  Camp.  684. 

ft  See,  also,2  GreenL  2S8;  2  Car.  &  P.  46;  1 
Jones  (N.  0.) ,  276 ;  where  the  doctrine  is  dis- 
cussed. See,  also,  10  East,  211,  where  it  was 
held  that  the  burden  was  on  the  crown  to 
show  that  the  defendant  had  not  taken  the 
sacrament.  In  6  Bich.  67,  that  a  practicing 
physician  had  no  license ;  that  one  was  not 
qualified  to  vote.   9  Mete  286. 
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the  proof.    There  was  no  evidence  of  the  want  of  consent,  and  this  was 

a  material  ingredient  in  the  offense  charged. 

JudgToent  reversed. 


LOTTBBT— POOL-SBLLING  NOT  A  "LOTTERY." 

People  v'.  Beilly. 

[50  Mich.  884;  45  Am.  Bep.  47.] 
^  In  the  Supreme  Court  of  Michigan^  1883, 

Pool-Bellinff  is  notPtiniihableM  a  *<  lottery.'* 

Conviction  of  pool-selling.     The  opinion  states  the  case. 

John  B,  Corliss^  City  Attorney,  Henry  M.  Duffidd,  City  Counselor, 
for  People.    F.  A.  Baker ^  for  respondent. 

Campbell,  J.  Respondent  was  convicted  under  an  ordinance  of  the 
city  of  Detroit,  section  8  of  which  undertook  to  punish  the  maintaining 
of  any  '*  lottery,  policy,  pool,  bucket  shop,  board  of  trade,  or  any  other 
like  scheme  or  place  for  drawing  or  disposing  of  money,  wheat  or  other 
property  within  the  city.''  The  complaint  was  in  general  terms  and 
without  details  or  description  of  the  offense  charged,  except  that  it  was 
'*  keeping  and  maintaining"  a  pool  for  disposing  of  money  by  means  of 
wagers  on  games  of  base  ball,  horse  races  and  other  like  games  and 
sports  '*  and  maintaining  "  a  lottery  for  disposing  of  money. 

The  power  given  by  charter  over  various  offenses  partaking  of  the 
mischief  of  gambling  was  fully  exercised  by  other  sections  of  the  ordi- 
nance, and  could  not  by  any  reasonable  construction  include  pools  or 
lotteries.  The  only  remaining  power  within  the  same  class  of  mischiefs 
is  that  to  ''  prohibit,  prevent  and  suppress  all  lotteries  for  the  drawing 
or  disposing  of  money  or  any  other  property  whatsoever,  and  punish 
all  persons  maintaining,  directing  or  managing  the  same,  or  aiding  in 
the  maintenance,  direction  or  management  thereof.''  ^ 

The  offense  which  the  recorder  finds  respondent  to  have  committed 
consisted  in  what  seems  to  be  commonly  known  as  pool-selling,  and  the 
facts  indicate  that  the  pools  were  made  up  of  amounts  bid  for  the  privUege 
of  selectiDg  horses  out  of  those  running  in  races  and  of  bets  of  as  many 
as  saw  fit  to  do  so,  by  purchasing  checks,  deposited  on  base  ball  matches 
where  those  who  bet  on  the  winning  combination  receive  the  pool. 
Respondent  had  nothing  to  do  with  the  races  or  matches. 

1  Bee.  48. 
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That  this  is  a  species  of  gambling  is  clear  enough,  but  whether  it 
amounts  to  keeping  a  lottery  is  a  very  different  question.  The  term 
used  in  the  charter  is  the  same  used  in  the  criminal  law  of  the  State, 
and  was  undoubtedly  used,  as  the  other  charter  language  was  used,  in 
a  similar  sense.  It  is  a  safe  and  necessary  rule  to  construe  criminal  stat- 
utes so  as  to  include  what  is  fairly  and  reasonably  within  the  legitimate 
scope  of  the  language,  but  not  to  include  what  is  not  within  the  lan- 
guage, merely  because  it  partakes  of  similar  mischievous  qualities. 
The  legislative  authority  very  frequently  makes  large  differences  be- 
tween the  punishment  of  wrongs  involving  many  resemblances  in  quality 
because  the  extent  of  the  mischief  is  greater  and  the  depravity  more 
serious  in  some  than  in  others.  And  while  all  kinds  of  gambling  belong 
morally  to  one  family  the  discrimination  between  the  several  kinds  is  so 
great  that  courts  can  not  justly  confound  them  by  construction.  Lot- 
teries are  made  subject  to  the  heaviest  penalties  imposed  on  any  mis- 
demeanor and  a  second  offense  is  made  a  felony.^  All  other  kinds  of 
gambling  covered  by  the  statutes,  even  in  the  enlarged  scope  of  the  most 
recent  legislation,  have  a  maximum  punishment  bearing  no  comparison 
with  the  penalties  for  lotteries.^ 

Without  discussing  the  limits  of  legislative  power  which  may  be  con- 
ferred upon  cities  in  such  matters,  it  is  clear  that  they  have  no  inherent 
power  over  them,  and  can  not  exceed  the  authority  granted. 

The  statutes  concerning  lotteries,  which  go  back  into  the  territorial 
period,  have  from  the  beginning  provided  the  same  penalty  of  $2,- 
000  as  the  fine  which  might  be  imposed.^  This  statute  which 
was  ^'an  act  to  suppress  private  lotteries,"  goes  more  into  detail 
than  the  subsequent  statutes,  and  shows  very  clearly  that  the  evil 
aimed  at,  was  that  class  of  schemes  whereby  large  numbers  of  persons 
are  enticed  into  purchasing  tickets  for  the  distribution  of  prizes  in 
money  or  property  upon  some  sort  of  drawing  or  allottment  by  chance. 
It  is  also  to  be  noticed  that  one  primary  object  was  to  punish  such  acts 
as  the  assumption  of  privileges,  which  it  was  then  customary  to  grant 
to  the  aid  of  various  public  enterprises.  Lotteries  were  frequently 
allowed  to  raise  money  for  public  improvements,  such  as  schools, 
bridges,  etc.  Thus,  in  1805,  four  lotteries  were  authorized  for  the 
benefit  of  the  city  of  Detroit,  shortly  after  the  destruction  of  the  town 
by  fire.*  Four  lotteries  were  allowed  for  the  benefit  of  the  University 
in  1817.^  Lotteries  were  also  authorized  in  1829,  to  secure  free 
bridges  and  improved  highway  communication  between  Detroit  and 
Monroe.^ 

1  Oomp.  L.,  Beo8.  7735-7787.  *  1  Terr.  L.  67. 

9  Pub.  Aoto  1877,  p.  167.  »  2  Terr.  L.  106. 

s  Act  of  June  80, 1828 ;  3  Terr.  L.  687.  •  S  Terr.  L.  7SL 
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By  the  Constitation  of  1835,^  it  was  provided  that  '^  no  lottery  shall 
be  authorized  by  this  State,  nor  shall  the  sale  of  lottery  tickets  be 
allowed/'  There  can  be  no  doubt  what  was  meant  by  this  language, 
and  it  clearly  referred  to  the  class  of  enterprises  which  had  formerly 
been  lawful  if  authorized  by  law,  and  criminal  if  unauthorized.  The 
statute  of  1828,  covered  all  such  cases  adequately,  and  remained 
unchanged  until  the  Revised  Statutes  of  1888,  which  introduced  the  sec- 
tions now  in  force,  and  which  has  only  been  once  amended  in  1867.^ 
This  section  covered  originally  two  classes  of  offenses :  First  lotteries 
as  usually  understood  with  tickets  written  or  printed,  or  some  equiva- 
lent device  securing  shares  in  a  distribution  of  prizes ;  and  second,  dis- 
tributions by  raffling.  The  penalty  was  unchanged.  The  reviser  both 
in  his  head-notes  and  in  his  index  retained  the  old  idea  of  '^  illegal  ** 
lotteries  as  simply  prohibited  offenses  as  against  public  poiicy.  In  the 
revision  of  1846,^  the  section  of  1838  was  retained  without  variation. 
And  in  the  subsequent  compilations,  it  is  noticeable  that  this  offense  is 
classed  in  the  same  category  with  illegal  banking  and  fraudulent  stock 
issues,  both  of  which  are  usually  committed  in  such  a  way  as  to  involve 
large  amounts  and  numerous  persons  defrauded. 

In  1867,^  an  amendment  was  made  inserting  after  the  word  'Mottery'' 
where  it  occurred,  the  words  *'or  gift  enterprises,"  but  in  no  other  way 
varying  the  substance  of  the  statute,  which  still  remains  as  there 
amended.  This  change  was  no  doubt  introduced  from  a  doubt  whether 
the  gift  enterprises,  which  were  then  becoming  numerous,  belonged 
strictly  to  the  class  of  lotteries  because  in  some  respects  conducted  in 
different  ways,  although  reaching  similar  results. 

No  one  can  compare  the  legislation  of  the  State  without  seeing  that 
the  Legislature  has  found  it  desirable  to  deal  with  lotteries  differently 
as  well  as  more  severely  than  with  other  gambling  transactions.  The 
reason  is  not  difficult  to  find.  Lotteries  generally  involve  large  sums 
of  money  or  large  prizes  of  some  kind  and  circulate  their  tickets  in 
large  numbers  and  in  all  parts  of  the  country.  All  classes  and  per- 
sons of  all  ages  are  tempted  to  invest  in  the  chances  of  sudden  riches 
and  it  is  a  matter  of  history  that  the  passion  for  such  investment  has 
led  to  serious  and  widespread  mischief.  No  other  form  of  gambling 
operates  as  extensively  in  its  dealings  or  demoralizes  so  many  people. 
It  is  this  extensive  reach  and  not  merely  its  speculative  purposes  which 
makes  lottery-gambling  so  dangerous.  The  profits  are  so  great  that 
small  penalties  might  not  be  efficacious  enough  to  suppress  the  business 
and  the  changes  of  our  own  legislation  indicate  this  by  the  successive 

1  Art.  18,  sec  6.  8  p.  685. 

s  Bay.  SUt8.  650.  *  1  Bess.  L.  1867,  p.  122. 

2  Defences.  41 
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addition  of  imprisonment  in  the  county  jail,  and  even  in  the  State 
prison,  to  the  large  fine  first  imposed  in  1828. 

It  is  not  safe  to  extend  these  serious  consequences  by  construction 
to  cases  which  are  not  fairly  within  the  language  of  the  Constitution 
and  statutes,  especially  as  the  Legislature  has  made  provision  for  much 
lighter  punishment  in  those  cases  of  gambling  which  are  more  confined 
in  their  action  and  therefore  less  likely  to  do  mischief  on  a  large  scale. 
We  think  that  it  would  be  straining  the  law  to  include  such  acts  as  those 
of  the  respondent  within  the  category  of  lotteries  and  therefore  we  mast 
treat  the  case  as  one  which  has  not  been  placed  by  the  Legislature  under 
the  classification  of  offenses  which  should  be  left  to  be  dealt  with  by 
the  municipal  by-laws  and  ordinances  as  well  as  by  State. laws.  As 
already  suggested  we  are  not  sow  required  to  discuss  the  propriety  of 
such  a  delegation  of  authority  if  made. 

The  conviction  must  be  quashed.  We  do  not  think  it  calls  for  costs 
of  reversal. 

The  other  justices  concurred. 


LIQUOR  LAWS— LICENSE  TO  KEEP  "TAVERN"  IS  LICENSE  TO  SELL 

LIQUOR. 

State  v.  Chamblyss. 

[Cheves,  220;  84  Am.  Dec.  598.] 
In  the  Court  of  Appeals  of  South  Carolina^  1840, 

A  Idloense  to  Bleep  a  Tavern  indudeB  the  privilege  of  retailing  Bpiritaoiu  liquors. 

Indictment  for  unlawfully  retailing  spirituous  liquors.  The  defend- 
ant was  a  tavern  keeper  and  had  a  license  as  such.  Verdict  of  guilty. 
Motion  for  a  new  trial. 

By  the  Courts  Evans,  J.  The  ground  assumed  in  the  notice  of  i^peal, 
asserts  in  substance,  that  the  defendant  under  his  tavern  license  had  a 
general  right  to  sell  spirits  in  small  quantities  to  travelers,  guests,  and 
other  persons.  I  will  not  stop  to  inquire  whether  he  who  abides  an 
hour  at  a  tavern  is  not  as  much  a  guest  as  he  who  remains  a  day  or  a 
week ;  nor  whether  there  be  any  distinction  between  furnishing  spirits 
to  a  guest,  as  a  part  of  his  entertainment  (and  increasing  the  charge  so 
as  to  cover  the  expense),  and  furnishing  it  separate  and  distinct  from 
any  other  entertainment.  The  view  which  we  take  of  the  subject  ren- 
ders such  inquiries  unnecessary  and  unprofitable.     What,  then,  is  a 
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tavern,  and  what  are  the  rights  which  a  license  to  keep  a  tayem  con- 
fers as  to  the  vending  of  spiritnous  liquors  ? 

Johnson,  in  his  dictionary,  says:  ^' A  tavern  is  a  place  where  wine 
is  sold  and  drinkers  are  entertained,"  and  Webster  says  a  tavern  is 
^^  a  house  licensed  to  seU  liquors  in  small  quantities  to  be  drunk  on  the 
spot,  and  in  some  of  the  United  States  it  is  synonomous  with  inn  or 
hotel,  and  denotes  a  house  for  the  entertainment  of  travelers,  as  well  as 
for  the  sale  of  liquors."  Johnson,  for  his  definition,  gives  Shakespeare 
as  his  authority.  It  is  clear  from  the  writings  of  that  poet  that  such 
was  the  popular  sens^  of  the  word  in  the  time  of  Elizabeth,  and  John- 
son's adoption  of  it  shows  that  its  meaning  was  unchanged  when  he 
published  his  dictionary,  in  the  reign  of  George  U.  The  popular  sense 
in  America  is  clearly  shown  by  Webster's  definition.  It  will  not  be 
questioned  that  if  a  word  having  a  clear  and  definite  meaning  in  com- 
mon parlance  be  adopted  into  the  law,  it  shall  be  construed  according 
to  its  usual  meaning ;  unless  it  appear  by  the  law-giver  in  a  different 
sense.  Let  us  then  inquire  whether  the  word  tavern  is  used  in  our  law 
in  a  different  sense,  or  in  a  more  restricted  one  than  its  popular  mean- 
ing as  above  stated.  I  begin  by  saying  what  will  not  be  controverted, 
that  at  common  law  the  vending  of  spirituous  liquors  was  not  a  fran- 
chise, and  therefore  required  no  license,  and  as  a  corollary  to  this  prop- 
osition, that  until  the  statutes  5  and  6  Edward  YI.,^  the  vending  of 
wines  and  other  liquors  was  as  lawful  as  the  selling  of  meats,  or  grain, 
or  any  other  traffic.  That  it  is  within  the  power  of  the  Legislature  of 
this  State  to  control,  to  regulate,  and  even  to  prohibit  both  the  sale  and 
use  of  intoxicating  drinks,  it  is  not  intended  here  to  question.  All 
that  is  meant  to  be  here  asserted  is,  that  prior  to  that  statute,  there  was 
nothing  in  the  law  which  laid  any  restraint  upon  such  traffic,  and  that 
it  may  still  be  carried  on  in  all  cases  and  under  all  circumstances  that 
are  not  in  violation  of  that,  or  of  the  subsequent  statutes  passed  upon 
the  subject. 

At  a  very  early  period  of  the  history  of  man,  houses  were  put  up  for 
the  purpose  of  vending  wines  and  other  liquors.  These  had  originally 
their  appropriate  names,  as  inns,  taverns,  ale-houses,  punch-houses, 
victualing-houses,  porter-houses,  etc.  I  should  infer  from  what  is  said 
in  Viner,^ under  the  head  of  "Tavern"  that  the  original  emplo3rment 
of  the  keeper  of  a  tavern  was  to  sell  wine  alone ;  but  in  process  of 
time  these  originally  distinct  employments  became  confounded.  The 
seller  of  wines  began  to  supply  food  and  lodging  for  the  wayfaring 
man,  and  hence  the  word  tavern  came  to  mean  pretty  much  the  same  as 
inn,  at  a  period  certainly  as  far  back  as  the  days  of  Elizabeth.    Be  that 
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as  it  may,  in  our  acts  of  the  Legislature,  the  word  inn  has  been  mostly 
disused.  It  is  to  be  found  only  in  the  act  of  1784,  where  it  is  mani- 
festly used  as  synonymous  with  tavern.  In  the  subsequent  legislation 
on  the  subject  all  other  descriptiye  terms  are  discontinued,  and  all  who 
are  required  to  take  a  license  are  classed  under  the  two  heads  of  tayem- 
keepers  and  retailers  of  spirituous  liquors.  I  have  gone  through  the 
legislation  on  the  subject  in  order  to  show  that  inns  and  taverns  are 
synomymous  or  nearly  so ;  and  I  now  proceed  to  show  that  all  legisla- 
tion upon  the  subject  has  proceeded  on  the  ground  that  a  tavern  or  an 
inn  was  a  house,  where,  according  to  Johnson,  ^*  wine  was  sold  and 
drinkers  entertayied." 

The  oldest  legislation  upon  this  subject  as  I  have  before  said,  is  the 
statute  5  and  6  Edward  YI.  ,^  by  which  the  keepers  of  ale-houses  and 
tippling-houses  are  prohibited  from  carrying  on  their  business,  unless 
permitted  by  the  sessions  or  by  two  justices,  who  are  required  to  take 
recognizance  against  gaming  and  for  good  order.  The  statute  1  Jac. 
I.,^  recites  '^  that  the  ancient,  true,  and  principal  use  of  inns,  ale- 
houses, and  victualing-houses  was  for  the  receipt,  relief  and  lodging  of 
wayfaring  people  traveling  from  place  to  place,"  and  not  ^'  meant  for 
harboring  lewd  and  idle  persons  "  to  ^ 'spend  and  consume  their  time  and 
money  in  a  lewd  and  idle  manner."  This  statute,  following  up  the 
preamble,  prohibits  the  inhabitants  of  the  place  where  such  houses  are 
situated,  from  resorting  to  or  '^  haunting  "  them  as  it  is  expressed.  The 
statute  4  Jac.  I.,^  for  repressing  'Hhe  odious  and  loathsome  habit  of 
drunkenness"  is  to  the  same  effect.  The  statute  1  Car.  I.,^  pro- 
hibits the  keepers  of  inns,  ale  and  victualing-houses  from  suffering  any 
one  to  tipple  in  their  houses ;  and  the  second  clause  extends  the  previ- 
ous acts  of  James  I. ,  to  keepers  of  taverns  and  such  as  sell  wines  and 
victuals  in  their  houses.  It  is  obvious  from  the  reading  of  these  stat- 
utes that  an  inn-keeper  was  one  whose  business  consisted,  in  part,  in 
vending  spirituous  liquors  as  well  to  the  inhabitants  of  his  town,  or 
village  as  to  the  traveler  and  wayfaring  man;  and  although  the 
statute  1  Jac.  I.,^  recites  that  the  ancient,  true  and  principal  bu8i« 
ness  of  inns  and  ale-houses  was  for  ''the  receipt,  relief,  and  lodging 
of  wayfaring  people,"  yet  it  is  obvious  from  the  act  itself  that  at 
that  time  a  part  at  least,  if  not  the  ^'  principal "  part  of  their  business 
was  to  supply  the  traveler  as  well  as  the  inhabitants  of  their  town, 
with  the  means  of  "  spending  their  money  and  time  in  idleness  and 
drunkenness." 

The  first  statute  passed  upon  this  subject  after  the  settlement  of 
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Carolina  was  in  1694.^  It  recites  that  the  ' '  unlimited  number  of  tarernB, 
tap-houses  and  punch-houses  and  the  want  of  sobriety,  honesty  and 
discretion,  in  the  owners  and  masters  of  such  houses  have  and  will  en- 
courage all  such  vices  as  usually  are  the  production  of  drunkenness." 
It  then  goes  on  to  enact  that  no  person,  '*  shall  sell  any  wine,  cider, 
beer,  brandy,  rum,  punch  or  any  strong  drink  under  the  quantity  of 
three  gallons,  until  he  shall  obtain  a  license,"  etc.  In  the  next  year 
the  same  in  almost  the  precise  words,  was  enacted,^  with  an  additional 
clause  fixing  the  price  at  which  wines  and  other  liquors  should  be  sold. 
It  was  again  re-enacted  in  1703,3  and  1709,^  and  made  perpetual  in 
1711.^  This  closes  the  legislation  of  the  lords  and  proprietors.  One 
general  remark  applies  to  all  these  statutes.  They  declare  it  unlawful 
to  sell  wines  and  other  liquors  without ;  but  leave  it  as  it  was  before, 
lawful  to  sell  them  with  a  license.  The  inference  is  clear  and  un- 
questionable that  a  tavern  was  then  understood  by  the  law-makers,  to  be 
a  place  where  wines  and  other  liquors  were  sold.  The  only  legislation 
of  the  regal  government  are  the  acts  of  1740  and  1741-42.  By  the  first 
every  keeper  of  a  '^  tavern  "  or  punch-house  is  prohibited  from  giving 
or  selling  any  spirituous  liquors  to  a  slave.  The  act  of  1741-42  requires 
the  justices  of  the  peace  to  meet  in  their  respective  parishes  twice  a 
year,  to  inquire  into  the  qualifications  of  ^'  such  persons  who  shall  de- 
sire licenses  to  retail  strong  liquors,"  and  to  ^'  grant  certificates  or 
orders  to  the  public  treasurer  for  granting  licenses  as  aforesaid." 

The  next  clause  prohibits  the  public  treasurer  or  receiver  from  grant, 
ing  ^^  licenses  to  sell  spirituous  liquors,  or  strong  drink  or  to  keep  a  biU- 
iard  table  without  an  order  for  that  purpose  signed  and  subscribed  by 
the  justices  so  assembled,  and  being  and  residing  in  the  parish  whera 
the  person  or  persons,  so  licensed  shall  or  propose  to  keep  a  tavern,  or 
punch-house  or  billard  table."  By  another  clause  of  the  same  act  the 
street,  lane,  alley,  road,  bridge,  ferry,  village,  town  or  other  place^ 
where  the  "taverns "  or  **  punch-house,"  or  billard  table  is  to  be  kept, 
shall  be  particularly  mentioned  and  specified  both  in  the  order  and  in 
the  license.  Can  there  be  a  doubt  that  in  these  statutes,  taverns  are 
spoken  of  as  places  where  "  strong  drink"  and  "spirituous  liquors" 
are  sold? 

The  first  act  on  this  subject  after  the  revolution,  is  that  of  1784.  It 
provides  that  (except  in  the  parishes  of  St.  Philips  and  St.  Michaels) 
"  two  or  more  magistrates  for  the  respective  districts  of  this  State  shall 
be  authorized  and  empowered  on  every  Easter  Monday  and  the  first 
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Monday  in  August,  to  grant  certificates  to  any  person  or  persons  in 
their  respective  districts,  who  may  apply  for  the  same,  if  in  their  judg- 
ments, they  shall  think  such  persons  fit  and  qualified  to  keep  a  tavern, 
inn,  ordinary,   punch-house,  ale-house,  or  billiard  table,  or  to  retail 
strong  liquors  as  aforesaid ;  and  the  person  or  persons  to  whom  such 
certificate  shall  be  by  them  granted,  shall  produce  the  same  to  the  clerk 
of  the  court  of  the  district  in  which  he  or  she  shall  reside ;  "  and  the 
clerk  is  required  ''to  grant  a  license  under  his  hand  and  seal  agreeable 
to  the  pui*port  of  the  said  certificate,  to  such  person  or  persons  who  are 
to  pay  to  the  clerk  on  dollar  for  his  trouble,  and  also  the  sum  of  three 
pounds  for  every  license  to  retail  liquors,  and  the  sum  of  fifty  pounds 
for  every  license  to  keep  a  billiard  table."     On  this  statute  I  would  ob- 
serve that  the  certificate  is  to  be  that  the  applicant  is  a  fit  and  proper 
person  to  keep  a  tavern,  inn,  ordinary,  punch,  ale-house  or  billiard 
table  or  to  retail  strong  liquors,  and  the  license  is  to  be  agreeable  to  the 
certificate ;  so  that  he  who  applies  to  keep  a  tavern  shall  have  a  license 
for  that  purpose,  and  so  of  the  rest.    But  in  the  subsequent  part  where 
the  amount  to  be  paid  is  fixed,  all  these  various  licenses  are  included 
under  two  classes,  viz. :  to  retail  strong  liquors  and  to  keep  a  billiard 
table.     Now  this  must  mean  that  the  keepers  of  taverns,  inns,  and  or- 
dinaries are  to  pay  nothing  for  their  licenses,  or  that  they  are  included 
in  the  general ''  licenses  to  retail  strong  liquors."    The  latter  it  seems 
to  me  is  the  obvious  meaning,  and  is  in  conformity  with  the  previous 
legislation  on  the  subject.     The  County  Court  act  ^  gives  to  the  justices  of 
that  court  power  to  grant  licenses  to  keep  taverns  and  public  honses  and 
the  justices  are  required  to  cause  a  fair  rate  of  meat,  drink  and  lodging 
and  provender  for  horses  to  be  made  and  ascertained,  and  the  tav- 
ern keeper  is  required  to  afiQx  the  same  in  the  most  conspicuous  part  of 
his  most  public  room  for  the  inspection  of  '^  all  persons  calling  at  the 
said  tavern."    He  is  also  required  to  give  bond  to  keep  clean  and 
wholesome  meat,  drink  and  lodging  for  travelers,  and  the  usual  proven- 
der for  horses.     The  act  of  1788  extends  the  jurisdiction  of  the  County 
Court  over  the  taverns,  to  all  persons  who  shall  retail  any  brandy,  rum, 
etc.     Here  for  the  first  time  those  who  are  required  to  take  out  licenses 
are  divided  into  two  general  classes:  (1)  those  who  keep  taverns ;  and 
(2)  those  who  retail  any  wine,  rum,  brandy,  etc.    The  act  of  1781 
makes  no  alteration  in  the  existing  law,  except  to  authorize  the  County 
Court  to  grant  licenses  at  any  court  held  in  the  year. 

On  the  abolition  of  the  County  Courts  their  power  was  transferred  to 
the  commissioners  of  roads.     By  the  act  of  1801,^  they  are  required  at 
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any  stated  meeting  to  hear  all  applications  for  licenses  to  keep  taverns 
and  retail  spirituous  liquors,  and  are  authorized  to  reject  such  applica- 
tion or  grant  such  license  as  to  them  shall  seem  proper.  Every  re- 
tailer of  spirituous  liquor  shall  give  bond  according  to  law,  and  every 
person  who  shall  obtain  a  tavern  license,  shall  give  bond  with  security 
to  keep  clean  and  wholesome  meat,  drink  and  lodging  for  travelers,  etc. 
In  another  clause  it  is  said  that '  ^  all  licensed  retailers  who  do  not  keep 
also  taverns  and  entertainment  for  travelers,  shall  pay  fifteen  dollars 
for  their  license,  and  shall  not  retail  less  than  one  quart."  To  me  the 
obvious  meaning  of  this  is  that  there  are  two  classes  of  retailers,  one 
who  do  not  keep  taverns  and  entertainment,  and  another  who  do  keep 
taverns  and  are  required  *  by  law  to  give  bond  and  security  to  keep 
clean  and  wholesome  meat,  drink,  etc.,  for  the  words,  '^  all  licensed 
retailers  who  do  not  keep  taverns,"  imply  that  there  are  other  licensed 
retailers  who  do.  The  first  class  is  limited  to  the  sale  of  one  quart ; 
the  other  left  unrestrained  in  quantity  as  all  other  retailers  had  been  be- 
fore that  time. 

From  a  careful  review  of  all  these  statutes  I  think  the  conclusion  is 
that  a  tavern  is  a  house  licensed  to  seU  liquors  in  small  quantities  to  be 
drunk  on  the  spot,  and  ^^  denotes  a  house  for  the  entertainment  of 
travelers,  as  well  as  for  the  sale  of  liquors."  This  is  t|he  American 
sense  in  which  the  word  is  used,  according  to  Webster ;  and  in  looking 
into  2  Kent's  Commentaries,^  it  will  be  found  that  the  distinction  be- 
tween tavern  keepers  and  retailers  of  spirituous  liquors  as  is  herein  stated 
is  in  conformity  with  the  laws  of  New  York  and  of  most  of  the  States  of 
the  Union. 

I  have  before  said  that  independently  of  the  statutes  which  have  been 
passed  on  the  sublect  a  man  might  lawfully  set  up  an  inn,  tavern,  or 
ale-house  without  a  license.  That  is  distinctly  stated  in  1  Bums' 
Justice,^  and  I  think  it  is  very  clear  both  from  the  English  statutes 
made  of  force,  and  from  our  own,  that  the  sole  object  of  bringing  these 
establishments  under  the  supervision  of  the  civil  authority  was  to  limit 
and  repress,  as  far  as  practicable,  the  evils  resulting  from  the  use  of 
intoxicating  liquors.  I  do  not  understand  that  a  boarding-house,  such 
as  is  found  in  any  town  or  village,  or  that  the  houses  on  all  the  great 
highways,  where  travelers  are  entertained  with  meat,  drink  and  lodging 
are  required  to  be  licensed.  ^  These  are  in  some  senses,  inns  and  taverns 
and  the  owners  are  entitled  to  some  of  the  privileges  and  subject  to 
some  of  the  liabilities  of  such  employment ;  but  they  are  not  the  kind 
of  inns  and  taverns  that  come  within  the  spirit  and  purview  of  the 
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license  lavr.  Such  I  believe  to  have  been  the  universal  understanding 
of  the  law  upon  this  subject ;  and  in  no  instance  that  I  have  known  or 
heard  of  has  a  license  been  taken  out  for  any  house  of  entertainment, 
except  those  in  which  wines  and  liquors  were  sold  independent  of  and 
unconnected  with  eating  and  lodging.  The  construction  here  put  on 
our  license  law  is  in  perfect  consistency  with  the  act  of  1816,  ^'the 
more  effectually  to  prevent  the  pernicious  practice  of  gaming"  and  the 
act  of  1835,  ^'  to  amend  the  law  in  relation  to  granting  licenses  to  retail 
spirituous  liquors,"  and  so  far  as  I  can  learn  it  has  been  the  uniform 
construction  of  the  boards  of  commissioners  of  roads.  They  have 
always  granted  but  two  kinds  of  licenses,  one  called  a  retailer's  and  the 
other  a  tavern  license.  Until  within  a  few  years  the  commissioners 
generally  granted  tavern  licenses  to  every  shop-keeper  who  would  give 
the  bond  required  by  law  to  keep  clean  and  wholesome  meat,  drink  and 
lodging  for  travelers ;  and  this  pernicious  practice,  in  some  of  the  dis- 
tricts, is  continued  up  to  this  time,  although  there  is  no  pretense  that 
such  persons  keep  a  tavern  in  the  proper  sense  of  the  term. 

From  what  has  been  already  said  we  may  fairly  infer:  (1)  That  to 
keep  a  house  for  the  entertainment  of  travelers  or  boarders  requires  no 
license;  (2)  that  if  to  such  entertainment  be  added  the  vending  of 
spirits  in  small  quantities,  as  is  usually  done  at  the  bar  of  the  taverns, 
then  a  license  is  necessary ;  (3)  that  a  licensed  retailer  who  does  not 
keep  a  tavern  can  not  sell  under  a  quart ;  and  (4)  that  tavern  licenses 
are  as  much  under  the  control  of  the  commissioners  of  roads  as  the 
licenses  to  retail.  Contrary  to  my  usual  habit,  I  have  gone  into  much 
detail  in  the  examination  of  this  case.  I  have  done  so  not  because 
there  is  any  intrinsic  difficulty  in  the  subject,  but  because  of  the  deep 
and  exciting  interest  of  the  questions  supposed  to  be  connected  with  it 
As  a  judge  it  is  my  duty  to  expound  not  to  make  the  law,  dicere  et  non 
facere  legem;  but  on  this  occasion  I  have  the  consolation  to  know  that 
there  is  nothing  new  in  this  opinion,  nor  anything  which  will  interfere 
with  that  great  reformation  in  the  habits  of  our  people  which  has  already 
taken  place. 

It  is  the  opinion  of  this  court  that  there  was  error  in  the  charge  of 
the  Circuit  Court,  and  a  new  trial  is  therefore  ordered. 

Richardson,  Eable^  and  Butler,  JJ.,  concurred. 

O'Neall  and  Gantt,  JJ.,  dissented. 
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LIQUOB  LAWS  — WHO  IS  A  "DEALER." 

Standfoed  V.  State. 

[16  Tex.  (App.)  881.] 

In  the  Court  of  Appeals  of  Texas^  1884. 

1.  ▲  Sinerle  Sale  of  intozioating  liqnors  does  not  of  itself  constitate  pnrBning  or  foUow> 
ing  the  ocoupation  of  a  liquor  dealer  wittiin  the  purview  of  the  Penal  Code. 

S.  Xt  is  not  the  Sale,  bat  the  following  of  the  occupation  of  Belling  of  intoxicating 
liquors  without  having  flret  obtained  lloense,  that  ii  the  gravoman  of  the  offense. 

Appeal  from  the  County  Court  of  Bosque.  Tried  below  before  the 
Hon.  R.  G.  Childress,  County  Judge. 

The  infonnation  charged  the  unlicensed  sale  of  intoxicating  liquors 
in  quantities  of  one  quart.  The  appellant  was  convicted  and  fined  in 
the  sum  of  three  hundred  dollars. 

An  agreed  statement  of  facts  disclosed  that  appellant  was  a  farmer 
residing  in  Coryell  County ;  that  he  had  never  followed  the  occupation 
of  selling  liquor ;  that,  on  the  day  alleged  in  the  information,  he  sold 
four  bottles  of  medicated  bitters ;  that  said  bitters  was  an  intoxicant 
when  drunk  in  sufildent  quantities,  and  that  the  proper  authorties  had 
levied  a  tax  for  following  the  occupation  of  selling  intoxicating  liquors 
in  Bosque  County. 

J.  H.  Burts^  Assistant  Attomey-Greneral,  for  the  State. 

WiLLsoN,  Judge.  Defendant  was  convicted  upon  an  information 
chai^nghim  with  pursuing  the  occupation  of  selling  intoxicating  liquors 
in  quantities  of  one  quart,  without  first  obtaining  a  license  therefor, 
said  occupation  being  taxable,  etc.  The  evidence  proved  that  he  sold 
four  bottles  of  medicated  bitters  on  the  same  day,  and  had  never  sold, 
or  offered  to  sell,  any  other  liquors  within  the  knowledge  of  the  wit- 
nesses ;  that  the  bitters  sold  were  intoxicating  liquors ;  that  defendant 
resided  in  Coryell  County,  and  was  by  occupation  a  farmer. 

The  court  charged  the  jury,  in  effect,  that  the  defendant  had  violated 
the  law ;  that  a  single  sale  of  intoxicating  liquors  constituted  the 
offense  charged.  We  think  this  was  error.  This  information  is  brought 
nnder  article  110  of  the  Penal  Code,  which  reads:  '^  Any  person  shall 
pursue  or  follow  any  occupation,  calling  or  profession,  or  do  any  act 
taxable  by  law,  without  first  obtaining  a  license  therefor,  shall  be 
fined,"  etc.  A  single  sale  of  intoxicating  liquors  would  not  of  itself 
constitute  pursuing  or  following  the  occupation  of  a  liquor  dealer. 
'^  Occupation  **  as  used  in  this  statute,  and  as  understood  commonly, 
would  signify  vocation,  calling,  trade ;  the  business  which  one  princi- 
pally engages  in  to  procure  a  living  or  obtain  wealth.     It  is  not  the  sale 
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of  the  liquor  that  constitates  this  olfense.  It  is  the  engaging  in  the 
business  of  selling  without  pajdng  the  occupation  tax.  It  does  not 
require  even  a  single  sale  to  constitute  the  olfense,  for  a  person  may 
engage  in  the  business  without  succeeding  in  it  even  to  the  extent  of 
one  sale.  So,  on  the  other  hand,  a  person  may  make  occasional  sales 
of  liquor  without  pursuing  or  following,  or  intending  to  pursue  or  fol- 
low the  occupation  of  selling  liquor.  We  think  the  charge  of  the  court 
was  manifestly  wrong,  and  we  are  furthermore  of  the  opinion  that  the 
evidence  fails  to  show  that  the  defendant  did  unlawfully  pursue  the 
occupation  of  selling  Intoxicating  liquors  as  charged  in  the  information.^ 

If,  however,  on  another  trial,  facts  are  proved  which  tend  to  show 
that  the  defendant  had  engaged  in  the  busincra  or  occupation  of  sell- 
ing medicated  bitters,  the  court  should  submit  that  question  to  the  jury, 
to  be  determined  by  them  from  all  the  evidence  in  the  case.  It  is  a 
question  of  fact,  and  not  a  question  of  law,  as  to  what  constitutes  the 
pursuing  pr  following  an  occupation. 

Because  the  court  erred  in  its  charge  to  the  jury,  and  because  the 

evidence  does  not  support  the  verdict,  the  judgment  is  reversed  and 

the  cause  is  remanded. 

Beversed  and  remar^ded. 


KEEPING  OF  UQUOBS  BT  CLUB  FOB  USE  OF  MEMBEBS  ONLY. 

Commonwealth  v.  Pomfhsbt. 

[187  Mass.  564.] 
In  the  Supreme  Judicial  Court  of  MaasachuaeUSi  1884. 

A.  Olub  of  Men  bona  fide  Boy  and  Own  in  common  a  stock  of  llqnon,  which  is  dett?- 
ered  by  their  steward  only  to  actual  members  npon  receipt  of  checks  prerioasly  ob< 
tained  from  him  at  flye  cento  each.  Seld,  that  the  steward  is  not  indictable  for  unlaw* 
fully  keeping  liquors  with  intent  to  sell. 

Complaint  for  unlawfully  keeping  liquor  with  intent  to  selL  Defend- 
ant was  a  member  of  a  club  of  about  one  hundred  and  fifty  persons, 
which  was  organized  several  weeks  before  the  seizure,  for  the  purpose 
of  furnishing  its  members  with  refreshments.  The  club  had  the  usual 
officers,  and  employed  defendant  as  steward,  paying  a  certain  sum  per 
month  for  his  services  and  for  the  use  of  the  room  where  the  liquors 
were  found.     Each  member  upon  joining  the  club  paid  an  admission 

1  See  Aeto  17th  Leg.  91-llS;  La  Noiris  «.  State,  IS  Tex.  (App.)  SIS. 
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fee  of  $1,  and  received  a  certificate  of  membership.  The  money  so  ob- 
tained was  used  in  buying  a  variety  of  liquors  in  the  name  and  as  the 
properly  of  the  club.  Checks  were  printed,  each  representing  five 
cents,  and  the  steward  was  required  to  furnish  these  checks  to  members 
in  such  numbers  as  they  were  called  for,  at  the  rate  of  five  cents  each. 
The  steward  took  care  of  the  liquors  of  the  club,  delivered  them  tQ 
members  as  called  for  and  received  the  price  in  checks.  The  liquors 
seized  were  the  property  of  the  club,  obtained  and  designed  to  be  used 
under  the  above  arrangement,  and  were  in  his  custody  as  steward. 

At  the  trial  below,  defendant  asked  the  court  to  rule  that  there  was 
no  evidence  to  warrant  a  conviction.  The  court  declined  so  to  rule,  but 
instructed  the  jury  that,  ''if  an  association  of  persons,  of  whom  the 
defendant  was  one,  owned  a  quantity  of  intoxicating  liquors  which  they 
kept  under  an  arrangement  to  furnish  them  in  such  quantities  as  might 
be  required,  to  be  drunk  on  the  premises,  to  such  members  of  the  asso- 
ciation as  should  call  for  them  in  return  for  checks  which  represented 
certain  designated  values,  and  which  were  obtained  from  the  defendant 
as  a  steward  of  the  association,  and  were  paid  for,  when  obtained,  at  a 
price  which  they  purported  to  represent,  and  the  defendant  was  one  of 
the  persons  keeping  these  liquors  for  said  purpose,  and  was  personally 
in  charge  of  them,  furnishing  them  in  return  for  said  checks,  the  jury 
may  find  that  said  liquors  were  kept  by  him  for  unlawful  sale." 

A  verdict  of  guilty  was  returned,  and  with  defendant's  consent  the 
case  reported  to  this  court. 

J.  B,  Carrolly  for  the  Commonwealth. 

Edgar  J.  Sherman^  Attorney-Gkneral,  for  defendant. 

Field,  J.  The  instructions  given  in  their  application  to  the  facts  in 
evidence  do  not  seem  to  us  to  differ  materially  from  the  instructions 
which  were  held  erroneous  in  CommonweaUh  v.  Smith^^  except,  in  that 
case,  the  court  below  ruled  that  the  facts  supposed  ''  would  be  a  sale 
by  the  defendant,"  and  in  this  case  the  court  ruled  that  from  the  facts 
supposed  ''the  jury  may  find  that  stud  liquors  were  kept  by"  the  de- 
fendant "  for  unlawful  sale."  This  change  in  the  ruling  may  have 
been  made  for  the  purpose  of  meeting  the  suggestion  found  in  the  opin* 
ion  in  Commonwealth  v.  Smith,  that  the  arrangement  described  "  may 
have  been  a  mere  evasion  of  the  law"  which  "would  be  a  question 
not  of  law  but  fact,  and  would  fall  wholly  within  the  province  of  the 
Jury." 

The  Legislature  within  the  limitations  of  the  Constitution  can  pro- 
hibit, under  a  penalty,  any  acts  it  sees  fit.  The  meaning  of  the  statutes 
must  be  determined  by  construction,  and  criminal  statutes  are  to  be 

1  109MMt.lM. 
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constraed  Btrictly,  although  the  whole  scope  of  the  statutes  must  un- 
doubtedly be  coQsidered.  The  Legislature  by  the  public  statutes/  has 
prohibited  the  '^selling,  or  exposing  or  keeping  for  sale,  spirituous  or 
intoxicating  liquors,"  except  as  authorized  in  that  chapter.  It  has  not 
undertaken  to  prohibit  the  drinking  or  buying  of  intoxicating  liquor ; 
or  the  distribution  of  it  in  seyeralty  among  persons  who  own  it  in  com- 
mon. If,  therefore,  two  or  more  persons  unite  in  buying  intoxicating 
liquor,  and  then  distribute  it  among  themselves,  they  do  not  violate  the 
statute,  and  the  intent  with  which  they  do  this  is  immaterial.  If  they 
intend  in  this  manner  to  obtain  intoxicating  liquor  to  drink  without 
thereby  subjecting  any  person  to  the  penalties  of  the  statutes,  they  still 
act  with  impunity,  because  what  they  do  is  not  prohibited  by  the  stat- 
utes. The  evasion  of  the  law  intended  in  CommantoectUh  v.  Smithy  is 
an  evasion  by  means  of  a  form  or  device  which  is  apparently  legal, 
while  the  substance  of  what  is  done  is  within  the  prohibition  of  the 
statute. 

In  that  opinion  it  is  said :  '  ^  If  the  liquors  really  belonged  to  the  mem- 
bers of  the  club,  and  had  been  previously  purchased  by  them,  or  on  their 
account,  of  some  other  person  than  the  defendant,  and  if  he  merely 
kept  the  liquors  for  them  and  to  be  divided  among  them  according  a 
previously  arranged  system,  these  facts  would  not  justify  the  jury  in 
finding  that  he  kept  and  maintained  a  nuisance  within  the  meaning  of 
the  statute  under  which  he  is  indicted.  There  would  be  neither  selling 
nor  keeping  for  sale.  On  the  other  hand,  if  the  whole  arrangement 
were  a  mere  evasion,  and  the  substance  of  the  whole  transaction  were 
a  lending  of  money  to  the  defendant  that  he  might  buy  intoxicating 
liquors  to  be  afterwards  sold  and  charged  to  his  associates,  or  if  he  was 
authorized  to  sell  or  did  sell  or  keep  any  of  the  liquors,  with  intent  to 
sell  to  any  persons  not  members  of  the  club,  he  might  well  be  convicted." 
The  previously  arranged  system  referred  to  was  similar  in  many  respects 
to  that  in  the  case  at  bar. 

The  word  ^<  club  "  has  no  very  definite  meaning.  Clubs  are  formed 
for  all  sorts  of  purposee,  and  there  is  no  uniformity  in  their  constitu- 
tion and  rules.  It  is  well  known  that  clubs  exist  which  limit  the  num- 
ber of  the  members  and  select  them  with  great  care,  which  own 
considerable  property  in  common,  and  in  which  the  furnishing  of  food 
and  drink  to  the  members  for  money  is  but  one  of  many  conveniences 
which  the  members  enjoy.  If  a  club  were  really  formed  solely  or  mainly 
for  the  purpose  of  furnishing  intoxicating  liquors  to  its  members,  and 
any  person  could  become  a  member  by  purchasing  tickets  which  would 
entitle  the  holder  to  receive  such  intoxicating  liquors  as  he  called  for 

1  oh.  100,  MC  L 
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upon  a  valuation  determined  by  the  club,  the  organization  itself  might 
«how  that  it  was  the  intention  to  sell  intoxicating  liquors  to  any  person 
who  offered  to  buy ;  and  the  sale  of  what  might  be  called  a  temporary, 
membership  in  the  club  with  a  sale  of  the  liquors  would  not  substan- 
tially change  the  character  of  the  transaction.     One  inquiiy  always  is, 
whether  the  organization  is  honafde^  a  club  with  limited  membership 
into  which  admission  can  not  be  obtained  by  any  person  at  his  pleasure, 
and  in  which  the  property  is  actually  owned  in  common  with  the  mutual 
rights  and  obligations  which  belong  to  such  common  ownership  under 
the  constitution  and  rules  of  the  club ;  or  whether,  either  the  form  of  a 
a  club  has  been  adopted  for  other  purposes  with  the  intention  and  un- 
derstanding that  the  mutual  rights  and  obligations  of  the  members  shall 
not  be  such  as  the  organization  purports  to  create  or  a  mere  name  has 
been  assumed  without  any  real  organization  behind  it.    The  decisions  of 
other  courts  which  are  pertinent,  undoubtedly  turn  more  or  less  upon 
the  particular  language  of  the  statute  construed.     Oraffy.  Davia,^  was 
decided  on  the  ground  that  there  was  no  transfer  of  the  general  or 
absolute  property,  but  a  transfer  of  a  special  interest,  as  all  the  members 
of  the  club  were  owners  in  common,  and  that  the  club  was  bona  fide  a 
club,  the  furnishing  of  liquors  to  a  member  was  not  a  sale  within  the 
meaning  of  the  English  Licensing  Act  of  1872.    Sein  v.  State^^  was 
decided  upon  the  same  general  ground.     In  Bichart  v.  People,^  the 
court  say  that  ^^  the  whole  thing  is  a  subtle  artifice  planned  with  a 
view  to  avoid  the  penalties  denounced  against  persons  violating  the 
the  law."     ^'  The  proposition  is  absurd  that  the  ticket-holders  really 
owned  the  liquors  with  which  the  bar  was  stocked/'     The  court  also 
say,  that  if  the  theory  of  the  defence  were  adopted,  '^  the  liquors  would 
belong  to  the  company  as  partnership  stock,  and  the  company  would 
have  no  more  rightful  authority  to  sell  to  the  individual  members  or 
partners  at  retail,  without  a  license  to  keep  a  dramshop,  than  a  mere 
stranger  would  have."     ''But  the  alleged  association  is  a  mere  fic- 
tion."    ''  The  statute  makes  the  giving  away  of  intoxicating  liquors,  or 
other  shift  or  device  to  evade  i  ts  provisions,  unlawful  selling. "     ' '  It  was 
a  question  of  fact  whether  the  association  was  a  mere  shift  or  device  to 
evade  the  provisions  of  the  law,  and  the  jury  having  found  it  was,  we 
see  no  reason  to  be  dissatisfied  with  the  conclusion  reached."     In 
Marmont  v.  State,^  it  was  distinctly  decided  that  the  delivery  by  the 
club  or  society  through  its  agents,  of  beer  which  was  the  common  prop- 
erty of  the  society,  to  a  member  of  the  society,  upon  credit  or  for 
cash,  and  which  thereby  became  the  separate  property  of  the  members, 
was  a  sale  within  the  meaning  of  the  Indiana  Statute  of  1873.     State  v. 

1  8  Q.  B.  D.  875.  >  79  111.  85. 
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Mercer^  resembles  Marmoid  v.  StaXe.    To  the  same  effect  is  Maiixn 
V.  State. ^ 

The  decision  in  the  case  at  bar  is  not  to  be  goTerned  wholly  by  any 
general  definition  of  the  words  **  sale  "  or  '*  selling."     After  the  decis- 
ion in  CommontcecUthY.  Smithy  the  statute  of  1875, ^  was  passed,  which  is 
the  foundation  of  those  provisions  in  the  Public  Statutes,^  under  which 
this  complaint  was  made.     Nothing  is  contained  in  that  act  or  in  any 
subsequent  acts  which  in  terms  relates  to  clubs  until  the  statute  of  1881,^ 
was  passed.     The  provisions  of  the  public  statutes  prohibiting  the  sell" 
ing  or  exposing  or  keeping  for  sale  of  spirituous  or  intoxicating  liquors, 
except  those  derived  from  statute  of  1881,^  are  similar  to  those  con- 
tained in  statute  of  1868,^  which  were  construed  in  Commonwealth  v. 
Smith,    The  statute  of  1881  ^  is  perhaps  broader  in  its  terms  than  was 
necessary  to  accomplish  its  apparent  purpose,  because  no  doubt  has 
been  expressed  that  a  selling  of  intoxicating  liquors  by  a  club  to  per- 
sons who  are  not  members  is  an  illegal  sale  under  other  statutes,  unless 
the  club  is  duly  licensed  to  make  the  sale.     The  intention  of  this  stat- 
ute, however,  plainly  is  to  distinguish  between  clubs  in  those  cities  and 
towns  whose  inhabitants  vote  to  grant  licenses,  and  clubs  in  those 
whose  inhabitants  vote  not  to  grant  licenses,  and  unlicensed  clabs 
n  the  former  cities  and  towns  are  left  to  be  dealt  with  under  other  stat- 
utes.    It  must  be  assumed  that  the  decision  in  Commonwealth  v.  Smiik 
was  known  to  the  Legislature  at  the  time  the  existing  statutes  were 
passed.     The  inference  is,  that  the  Legislature  intended  that  unlicensed 
clubs  in  cities  and  towns  whose  inhabitants  vote  to  grant  licenses  must 
be  dealt  with  according  to  the  construction  given  by  this  court  to  stat- 
utory provisions  similar  to  those  in  existing  statutes  prohibiting  the  sale, 
exposing,  or  keeping  for  sale  of  intoxicating  liquors. 

The  ruling  and  instruction  in  this  case  seem  to  us  to  assume  that  this 
was  bona  fide  a  club ;  that  the  liquors  were  owned  in  common  by  tlie 
members ;  that  they  were  furnished  only  to  members ;  and  that  they 
were  kept  by  the  defendant  as  one  of  the  members  and  as  steward  of 
the  association.  It  does  not  appear  in  the  exceptions  in  what  manner 
new  members  were  admitted,  except  that  they  paid  an  admission  fee  of 
one  dollar,  but  we  can  not  assume  that  any  person  could  join  the  asso- 
ciation at  his  pleasure,  and  the  ruling  and  instruction  are  not  put  upon 
the  ground  that  there  was  evidence  that  this  was  an  association  open  to 
everybody  at  a  price.  On  the '  assumption  upon  which  we  understand 
the  instructions  proceed,  we  think  that,  under  the  decision  in  Common- 
wealth  V.  Smith,  it  was  not  competent  for  the  jury  to  find  the  defendant 
guilty.  New  trial  granted. 

1  82  Iowa,  405.  •  oh.  826. 

S  69  Ala.  84.  •  oh.  826. 

8  oh.  99.  r  ch.  141. 

«  oh.  100.  •  ch.  826. 
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LIQUOR  LAWS  —  SBLLING  LIQUOR  ON  PHYSICIAN'S  PRESCRIPTION  — 

DRUGGIST. 

State  v.  Wray. 

[72  N.  C.  268.] 

In  the  Supreme  Court  of  North  Carolina. 

A  Druffffist  selling  Liquor  to  a  lElnor  on  a  Physiolan**  Proooriptiain  in  good  faith 
Uiat  it  is  to  be  used  for  medicinal  porpoBes,  is  guilty  of  no  olfense. 

Settle,  J.  The  defendants  being  indicted  for  retailing  spirituous 
liquors,  without  a  license  to  do  so,  the  jury  rendered  the  following 
special  Terdict:  '^The  defendants  were  druggists  and  partners  in 
the  town  of  Shelby,  and  kept  medicines  for  sale,  but  had  no  license  to 
retails  pirituous  liquors.  In  the  month  of  July,  1872,  Dr.  O.  P.  Gard- 
ner, a  practicing  physician  in  the  town  of  Shelby,  prescribed  the  use  of 
a  half  pint  of  French  brandy  for  Mrs.  Durham,  the  wife  of  the  witness, 
Hill  Durham,  and  directed  th(  witness  to  go  to  the  defendants  for  it ; 
that  Dr.  Gardner  also  went  to  the  defendants  and  directed  them  to  let 
the  witness  have  the  said  brandy  for  his  wife  as  medicine.  The  witness 
then  went  to  the  defendants  and  purchased  the  half  pint  of  French 
brandy,  and  his  wife  used  it  as  medicine.  That  French  brandy  is  a 
spirituous  liquor;  that  it  is  also  an  essential  medicine,  frequently 
prescribed  by  physicians,  and  often  used,  and  that  in  this  case  it  was 
bought  in  good  faith  as  a  medicine,  and  was  used  as  such.'' 

The  letter  of  the  law  has  been  broken,  but  has  the  spirit  of  the  law 
been  violated?  The  question  here  presented  has  been  much  discussed, 
but  it  has  not  received  the  same  judicial  determination  in  all  the  States 
in  which  it  has  arisen.  In  this  conflict  of  authority  we  shall  remember 
that  the  reason  of  the  law  is  the  life  of  the  law,  and  when  one  stops 
the  other  should  also  stop; 

What  was  the  evil  sought  to  be  remedied  by  our  statute?  Evidently, 
the  abusive  use  of  spirituous  liquors,  keeping  in  view  at  the  same  time, 
the  resources  of  the  State.  The  special  verdict  is  very  minute  in  its 
details,  and  oakes  as  strong  a  case  for  the  defendants  as  perhaps  will 
ever  find  its  way  into  court  again.  A  physician  prescribes  the  brandy  as 
a  medicine  for  a  sick  lady,  and  directs  her  husband  to  get  it  from  the 
defendants,  who  are  druggists.  It  may  be  that  a  pure  article  of  brandy, 
such  as  the  physician  was  willing  to  administer  as  a  medicine,  was  not 
to  be  obtained  elsewhere  than  at  the  defendants'  drug  store.  The  doc- 
tor himself  goes  to  the  defendants  and  directs  them  to  let  the  witness 
have  the  brandy  as  a  medicine  for  his  wife.     And  the  further  fact  is 
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found,  which,  perhaps,  might  have  been  assumed  without  the  finding, 
that  French  brandy  is  an  essential  medicine,  frequently  prescribed  by 
physicians,  and  often  used ;  and  the  farther  and  very  important  fact  is 
established,  that  in  this  case  it  was  bought  in  good  faith  as  a  med- 
icine, and  was  used  as  such.  After  this  verdict,  we  can  not  doubt  that 
the  defendants  acted  in  good  faith  and  with  due  caution  in  the  sale 
which  is  alleged  to  be  a  violation  of  law. 

In  favor  of  defendants,  criminal  statutes  are  both  contracted  and 
expanded.^  Now,  unless  this  sale  comes  within  the  mischief  which  the 
statute  was  intended  to  suppress,  the  defendants  are  not  guilty ;-  for  it 
is  a  principle  of  the  common  law,  that  no  one  shall  suffer  criminally  for 
an  act  in  which  his  mind  does  not  concur.  The  familiar  instance  given 
by  Blackstone  illustrates  our  case  better  than  I  can  do  by  argument. 
The  Bolognian  law  enacted  *Hhat  whoever  drew  blood  in  the  street, 
should  be  punished  with  the  utmost  severity."  A  person  fell  down  in 
the  street  with  a  fit,  and  a  surgeon  opened  a  vein  and  drew  blood  in  the 
street.  Here  was  a  clear  violation  of  the  letter  of  the  law,  and  yet  from 
that  day  to  this,  it  has  never  been  considered  a  violation  of  the  spirit  of 
the  law.  Perhaps  it  will  give  us  a  clearer  view  of  the  case  if  we  put  the 
druggist  out  of  the  question,  and  suppose  that  the  physician  himself,  in 
the  exercise  of  his  professional  skill  and  judgment,  had  furnished  the 
liquor  in  ^ood  faith  as  a  medicine.  Can  it  be  pretended  that  he  would 
be  any  more  guilty  of  a  violation  of  our  statute,  than  the  surgeon  was 
guilty  of  a  violation  of  the  Bolognian  law?  We  think  not.  But 
we  would  not  have  it  understood  that  physicians  and  druggists  are  to 
be  protected  in  an  abuse  of  the  privilege.  They  are  not  only  prohibited 
from  selling  liquor  in  the  ordinary  course  of  business,  but  also  from 
administering  it  as  a  medicine  unless  it  be  done  in  good  faith,  and  after 
the  exercise  of  due  caution  as  to  its  necessity  as  a  medicine. 

The  sale  of  liquor  without  a  license,  in  quantities  less  than  a  quart,  is 
prima  facie  unlawful,  and  it  is  incumbent  upon  one  who  does  so  sell,  to 
show  that  it  was  done  under  circumstances  which  render  it  lawful.  In 
this  case  we  think  such  circumstances  have  been  shown,  and  we  concur 
in  the  judgment  of  his  Honor,  that  the  defendants  are  not  guilty. 

Pes  Cubiam.  Judgment  affirmedL 

1 1  BiBh.  Or.  L.,  par.  961. 
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LIQUOB  SELLING  — ACTS  OF  HOSPITALITY  NOT  WITHIN  LAW. 

Albbecht  V.  State. 

[78  HI.  610.] 

In  the  Supreme  Court  of  Illinois. 

A  Brewer  who  Qivee  Beer  to  a  Person  who  comee  to  See  Him  at  his  house  on 
business,  is  not  liable  under  a  statute  as  follows :  *'  Whoever,  by  himself  or  his  agent 
or  senrant,  shall  sell  or  give  any  intoxicating  liquor  *  *  *  to  any  person  intoxi- 
cated *  •  *  shall  for  each  offense  be  fined,"  etc.,  even  though  such  person  is  under 
the  influence  of  liquor. 

Bbeese,  J.  This  was  a  prosecution,  by  indictment,  in  the  Circuit 
Court  of  Bureau  County  against  Jacob  Albrecht  for  an  alleged  viola- 
tion of  chapter  43,  Revised  Statutes  1874.^  The  title  of  the  act  in  full 
is,  ^^An  act  to  provide  for  the  licensing  of,  and  against  the  evils  arising 
from,  the  sale  of  intoxicating  liquors." 

The  sixth  section  of  the  act  provides  as  follows :  '^  Whoever,  by  him- 
self, or  his  agent  or  servant,  shall  sell  or  give  intoxicating  liquor  to  any 
minor,  without  the  written  order  of  his  parent,  guardian,  or  family 
physician,  or  to  any  person  intoxicated,  or  who  is  in  the  habit  of  getting 
intoxicated,  shall,  for  each  ofiense,  be  fined  not  less  than  twenty  dol- 
lars nor  more  than  one  hundred  dollars,  and  imprisonment  in  the 
county  jail  not  less  than  ten  nor  more  than  thirty  days.''  The  pre- 
vious sections  define :  ( 1 )  Dram  shops ;  (2)  provides  penalty  for  selling 
without  license ;  (3)  how  license  may  be  granted ;  (4)  the  form  of  the 
license,  the  rights  under  it,  and  how  revoked  for  violation  of  the  pro- 
visions of  the  act,  or  by  keeping  a  disorderly  or  ill-governed  house,  or 
place  of  resort  for  idle  or  dissolute  persons,  or  by  allowing  any  illegal 
gaming  in  the  dramshop,  or  in  any  house  or  place  adjacent  thereto ; 
(5)  provides  for  taking  bond  of  the  dram-seller,  and  how  suit  may  be 
brought  thereon.  This  statute  is  highly^penal  in  its  provisions,  and  is 
emphatically  a  penal  statute,  and,  according  to  well  recognized  canons, 
must  be  construed  strjctly,  keeping  in  view  the  great  central  object  the 
Legislature  had  in  view  in  its  enactment  and  the  evils  to  be  prevented. 
The  title  of  the  act,  in  the  revision  of  1874,  is  ''Dram  Shops,"  and 
every  section  is  leveled  against  them,  with  a  view,  not  to  their  suppres- 
sion, for  they  are  licensed  to  sell  intoxicating  liquors,  and  pay  large  ^ 
sums  of  money  into  the  town  or  county  treasury  for  the  privilege. 
The  provisions  of  the  act  are  aimed  at  such.  What,  then,  under  this 
view  of  the  statute,  should  be  the  construction  to  be  pat  on  the  sixth 

1  p.  488,  tit.  "  Dram  Shops.*' 
2  Defbncbs.  42 
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section?    Can  it  be,  should  it  be,  other  than  this:  that  whoever,  keep- 
ing a  dram  shop,  shall,  etc.  ? 

The  leading  facts  in  this  case  are :  that  the  defendant  was  the  owner 
and  operator  of  a  brewery,  seUing  the  manufactare  by  the  keg  or  barrel 
to  any  one  who  wished  to  purchase,  and  for  the  privilege  he  became 
liable  to  pay  to  the  government  of  the  United  States  large  snms  of 
money  demanded  by  the  internal  revenue  laws,  to  be  appropriated  to 
the  payment  of  our  government  debt.  He  kept  no  dramshop,  nor  did 
he  sell  his  beverage  by  the  small,  to  be  drunk  on  his  premises.  One  day 
about  the  last  of  July  or  the  first  of  August,  1874,  Charles  Dewey,  the 
person  to  whom  it  is  alleged  defendant  sold  or  gave  one  or  more  glasses 
of  beer,  came  to  see  defendant,  who  was  then  in  bad  health  and  nearly 
blind,  lying  on  a  lounge  in  his  house,  apart  from  his  brewery,  for  the 
purpose  of  getting  a  renewal  of  a  lease  of  some  lots  at  Ohio  station  on 
which  he  had  erected  a  hay  press.  He  was  accompanied  by  Mr.  Kyle, 
an  attorney  at  law,  who  was  wanted  by  Dewey  to  draw  the  papers. 
When  Dewey  and  Kyle  reached  the  house,  and  found  defendant  in  this 
condition,  they  also  found  Andrew  Boss  there,  and  Samuel  Connor,  the 
principal  witnesses  for  the  prosecution.  Ross'  business  there,  he  being 
a  preacher,  was  to  aid  Connor  in  purchasing  some  lots  of  defendant,  and 
to  see  about  the  two  lots  on  which  Dewey  had  his  hay  press,  for  the 
purpose  of  building  a  mill  upon  them.  Ross  had  talked  about  this  with 
defendant  when  Kyle  and  Dewey  came  in.  Dewey  wanted  to  buy  the 
lots,  as  it  would  be  expensive  to  move  his  press,  which  had  cost  him 
eighteen  hundred  dollars. 

Ross,  in  his  testimony,  says  he  supposes  Dewey  thought  he  was  try- 
ing to  get  these  lots,  and  he  got  mad  and  talked  pretty  loud,  and  was 
*^  a  little  boozy."  Connor,  on  his  cross-examination,  says  he  wanted 
to  buy  some  lots;  Kyle  and  Dewey  came  in  and  went  off  together; 
Dewey  was  considerably  excited ;  he  thought  he  would  lose  considerable 
in  moving  his  press,  and  was  much  excited  at  Ross.  On  his  direct  ex- 
amination, he  says  Dewey  seemed  a  little  tight  —  was  intoxicated; 
called  for  beer  twice ;  some  person  went  into  another  room  and  brought 
it  out,  and  set  the  beer  and  glasses  on  the  table,  and  all  were  invited  to 
partake.  Ross  being  a  preacher,  of  course,  declined,  never  having 
drunk  intoxicating  liquors.  Connor  never  drank  anything  intoxicating, 
and  never  was  drunk. 

The  opposing  testimony  of  Kyle,  Dewey  and  defendant  shows  quite 
conclusively  Dewey  was  not  intoxicated ;  that  the  beer  was  sent  for  to 
the  brewery,  and  proffered  by  defendant  to  his  visitors  as  an  act  of  hos- 
pitality to  neighbors  and  friends.  Surely,  it  was  not  such  an  act  as  this 
the  statute  in  question  was  intended  to  punish  by  imprisonment  in  the 
county  jail.     It  has  nothing  of  the  odor  of  a  dramshop  about  it,  and 
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was  but  a  mere  conrtesy  which  this  law  was  not  designed  to  reach.  If 
one  invites  his  friends  to  dine  with  him,  and  generous  wine,  which  cheers 
the  heart,  is  pressed  upon  the  guests,  one  of  whom  happened  to  be  ex- 
cited with  wine  when  he  came  there,  is  the  host  to  be  incarcerated  for 
giving  to  this  most  bibulous  guest  an  additional  glass?  We  do  not 
think  the  statute  should  bear  such  a  construction.  The  culture  of  the 
grape  is  recommended  by  the  moralist  and  the  economist,  and  the  ex- 
pression of  its  Juices  into  wine.  Would  it  be  held  an  offense,  punish- 
able by  fine  and  imprisonment,  should  the  vintner,  from  his  wine  press, 
fill  a  flagon  and  serve  it  to  his  guests  in  his  own  house,  at  his  table? 
Where  is  the  difterence  in  a  brewer  presenting  a  tankard  under  similar 
circumstances?  We  can  not  believe  this  law  was  designed  to  punish 
such  acts. 

The  testimony,  we  think,  is  quite  sufficient  to  show  Dewey,  though 
highly  excited  at  what  he  believed  to  be  the  interference  of  Ross  to  get 
these  lots,  was  not  intoxicated.  He  swears  positively  he  had  drunk, 
during  the  day,  and  before  dinner,  but  three  or  four  glasses  of  beer,  and 
that  he  was  not  intoxicated  in  the  slightest  degree.  There  is  not  the 
slightest  proof  Dewey  was  in  the  habit  of  getting  intoxicated. 

A  jury  was  waived  in  this  case,  and  we  think  the  finding  of  the  court 
was  against  the  clear  preponderance  of  the  evidence,  and  the  case  made 
was  not  one  contemplated  by  the  sixth  section  of  chapter  48,  title 
**  Dram  Shops." 

The  judgment  must  be  reversed. 

Judgment  reversed. 


LIQUOR  LAWS  —  BUYER  OF  LIQUOR  NOT  PUNISHABLE. 

Harnet  V,  State. 

[8  Lea,  118.] 
In  the  Supreme  Court  of  Tennessee,  188T. 

TTndor  a  Statnte  Salijeotinfir  to  Pine  and  imprisonment,  the  seUingor  tippling  of  in- 
toxicating liqnorB  id  certain  cases,  tlie  buyer  of  the  liquor  is  not  guilty  of  the  offense. 

Appeal  from  the  CruninaL  Court  of  Davidson  County. 

John  D.  Brien,  for  the  defendant.  Attorney-General  Lea,  for  the 
State. 

Cooper,  J.  The  plaintiff  in  error  was  presented  for,  that  he  "  did 
sell  and  tipple  an  intoxicating  beverage  within  four  miles  of  an  incor- 
porated institution  of  learning."    The  only  witness  examined  on  the 
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trial  testified  that  the  plaintiff  in  error  bought  of  the  witness  a  drink  of 
whiskey  within  four  miles  of  the  Vanderbilt  University,  admitted  to  be 
an  incorporated  institution  of  learning.  The  trial  judge  chained  the 
jury  that  if  they  found  that  the  plaintiff  in  error  had  bought  a  drink  of 
whiskey  within  four  miles  of  the  University,  he  would  be  guilty  as 
charged  in  the  presentment.  The  jury  found  him  guilty,  and  he  has 
appealed  in  error  from  the  judgment  rendered  on  the  verdict. 

The  act  of  1877,^  under  which  the  presentment  was  found,  provides 
that  it  shall  not  be  lawful  for  any  person  to  sell  or  tipple  any  intoxi- 
cating beverage  within  four  miles  of  an  incorporated  institution  of 
learning  in  this  State,  and  that  any  person  violating  the  act  shall  be 
guilty  of  a  misdemeanor.  A  tippling  house  is  a  place  where  spirituous 
liquors  are  sold  and  drunk  in  violation  of  law.^  Or,  as  defined  by  this 
court  under  our  statutes,  a  place  where  spirituous  liquors  are  sold, 
without  license,  in  less  quantities  than  a  quart,  or  in  any  quantity  to 
be  drank  at  the  place.^  The  word  tipple  in  the  act  of  1877  means  to 
seU  to  be  drunk  at  the  place  of  sale.  The  question  is,  therefore, 
squarely  presented  whether,  as  the  trial  judge  charged,  the  person  who 
buys  liquor  sold  contrary  to  the  provisions  of  the  act  is  equally  as 
guilty  as  the  seller,  and  punishable  under  an  indictment  which  charges 
him  as  the  seller. 

The  general  rule  undoubtedly  is,  that  in  misdemeanors  all  who  are  in 
any  manner  concerned,  if  guilty  at  all,  are  principals,  and  may  be  pro* 
ceeded  against  accordingly.^  And,  under  a  statute  which  forbade  the 
sale  of  liquor  by  a  slave  this  court  sustained  an  indictment  against  a 
white  man  for  buying  liquor  from  a  slave,  which  charged  him  with  aid- 
ing, abetting  and  encouraging  the  sale.^  The  learned  judge  who 
delivers  the  opinion  says  that,  upon  general  principles,  the  purchaser  of 
spirituous  liquor  in  violation  of  the  statutes  passed  to  suppress  tippling 
is  as  much  guilty  of  violation  of  the  law,  and  as  much  amenable  to 
criminal  prosecution  and  punishment,  as  the  seller.  And  there  can  be 
no  doubt,  upon  the  strict  principles  of  the  law  carried  out  to  their 
logical  result,  that  the  statement  is  warranted.  But  it  is  easy  to  see 
that,  in  the  particular  case  before  the  court,  the  condition  of  the  vendor 
as  a  slave  might  well  induce  the  court  to  consider  the  penalty  of  the 
act  as  directed  against  the  white  man  who  enticed  him  to  sell.  And  the 
practice  has  never  prevailed  in  this  State,  under  the  ordinary  statutes 
against  tippling,  to  extend  the  punishment  to  the  purchaser.  ^'  No  such 
prosecution, ' '  to  borrow  the  language  of  Chief  Justice  Shaw  upon  the  same 

1  ch.  28.  «  Onrlln  «.  State,  i  Yerg.  148. 

S  Bony.  L.  Dio.  ttift  ffoce,  *  State  «.  Bonner,  2  Head,  185. 

8  Dnnnaway  o.  State,  9  Yerg.  860;  Lander- 
line,  «.  State,  2  Hun,  815. 
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qnestion  in  Massachusetts,  '  *  has  been  attempted  within  the  knowledge 
of  the  court,  although  a  similar  law  has  been  in  force  almost  from  the 
foundation  of  the  government,  and  thousands  of  prosecutions  and  con- 
victions of  sellers  have  been  had  under  it,  most  of  which  have  been 
sustained  by  the  testimony  of  the  buyers.''  The  cliief  justice  admitted 
that  it  was  difficult  to  draw  any  precise  line  of  distinction  between  the 
cases  in  which  the  law  holds  it  a  misdemeanor  to  counsel,  entice  or 
induce  another  to  commit  a  crime,  and  where  it  does  not.  But  he 
thought  that  the  principle  might  be  limited  to  offenses  which  are  'mala 
in  «6,  in  contradistinction  to  wjoXa  prohibita  or  acts  otherwise  indifferent 
than  as  they  are  restrained  by  positive  law.  And  the  court  held  that 
the  buyer  was  not  indictable  under  a  statute  which  prohibited  the  sale 
of  liquors.^ 

Mr.  Bishop,  while  conceding  the  general  principle  to  be  as  laid  down 
in  the  State  v.  Bonner,  finds  that  it  is  not  rigidly  applied  to  the 
lighter  misdemeanors,  because  of  the  smaller  degree  of  blame  in 
volved  in  the  offense  or  the  special  terms  of  the  statute  creating 
it.  ''If,"  he  says,  '^  the  terms  of  a  statute  distinctly  limit  the  pen- 
alty to  persons  who  participate  in  the  act  only  in  a  certain  way,  those 
terms  famish  the  rule  of  the  court.  Or,  if  the  expression  is  general, 
but  the  offense  is  of  minor  turpitude,  and  especially  if  it  be  only  rnalum 
prohibitum,  the  courts,  by  construction,  will  limit  its  operation  to  those 
persons  who  are  more  particularly  within  the  reason  or  the  express 
words  of  the  enactment."^'  The  same  idea  is  a  little  differently  ex- 
pressed by  Smith,  J.,  in  delivering  the  opinion  of  the  Supreme  Court  of 
New  Hampshire  upon  the  question  now  being  considered.  In  cases  of 
mala  prohibita,  the  fact  the  penalty  is  in  terms  imposed  upon  only  one 
of  two  parties  whose  concurrence  is  requisite  to  the  commission  of  the 
offense,  and  that  the  statute  was  made  for  the  protection  of  the  other 
party,  who  is  generally  regarded  as  the  less  culpable  of  the  two,  has  re- 
peatedly been  considered  good  ground  for  giving  the  statute  a  construc- 
tion exempting  the  party  not  named  from  criminal  liability."  ^ 

One  main  object  of  the  statute  under  consideration  was  to  prevent  the 
sale  of  liquor  to  the  young  students  at  the  educational  institutions  of 
the  State.  Laws  having  the  same  object  in  vi<)w  have  long  been  on  our 
statute  books. ^  The  Legislature  could  scarcely  have  intended  that  these 
young  boys,  who  might  be  thoughtfully  led  into  temptation,  should  be 
visited  with  the  heavy  punishment  of  the  statute  under  consideration, 
a  fine  of  not  less  than  $100  and  imprisonment  of  not  less  than  one  month. 
They  were  intended  to  be  protected,  not  punished  by  the  statute.     If, 

1  Commonwealth  «.  WUlard,  92  Pick.  476.  8  state  v.  Band,  SI  K.  H.  861. 

S  1  BiBh.  Or.  L.,  BOO.  667.  «  Code,  bocb.  4S62, 4868. 
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moreover,  the  buyer  is  equally  guiUy  with  the  seller,  he  can  not  be  com- 
pelled to  testify  to  a  yiolation  of  the  law,  and  almost  the  only  means  of 
punishing  the  offense  at  all  will  be  cut  off. 

For  these  reasons,  we  think  his  Honor  erred  in  his  charge,  and  reverse 
the  judgment. 


LIQUOB   LAW8  — WHAT    ABB    INTOXICATING    LIQUOBS  — QUESTION 

OF  FACT. 

State  v.  Biddle. 

[64N.  H.  879.] 

In  the  Supreme  Court  of  New  Hampshire. 

Whether  Ale  or  Cider  is  an  Intoxloatlxiflr  li<iaor  1b  a  question  of  fact,  and  not  of  law. 

Ladd,  J.  Whether  ale  and  cider  are  intoxicating  liquors,  depends 
upon  whether  or  not  those  beverages,  being  drunk,  produce  intoxication. 
That  is,  the  question  is  as  to  the  effect  those  liquors  produce  upon  the 
human  system  when  taken  into  the  stomach.  In  chemistry,  two  inor- 
ganic substances  are  brought  together,  and  the  result  noted.  This  is 
called  an  experiment.  The  result,  which  is  nothing  more  than  a  mani- 
festation of  a  law  of  nature,  under  certain  conditions,  is  a  fact.  By 
the  careful  and  patient  observation  of  a  great  number  of  experiments  of 
this  sort,  a  great  number  of  facts  are  obtained.  The  wonderful  forces 
that  lie  concealed  in  inanimate  matter  are  thus  brought  to  light,  and 
with  the  discovery  of  each  new  fact  the  elements  are  brought  more  and 
more  into  subjection  to  the  will  of  man,  aod  turned  to  his  use.  Courts, 
charged  with  administering  the  municipal  law,  do  not  generally  under- 
take to  determine  these  facts  of  science,  notwithstanding  they  may  be 
universal,  and  may  rest  upon  the  laws  of  nature,  which  are  at  once  uni- 
versal and  immutable.  Experts  are  brought  in  for  that  purpose,  and 
the  testimony  of  experts  is  addressed  to  the  jury. 

So,  in  the  science  of  medicine,  a  priori,  the  effect  of  a  given  sub- 
stance, when  taken  into  the  stomach,  could  hardly  be  foretold,  I  sup- 
pose, by  the  simple  exercise  of  reason.  The  knowledge  of  the  physician, 
as  well  as  the  chemist,  comes  largely  from  experiment.  The  physician 
must  know,  not  only  the  effect  which  inorganic  simples  produce,  one 
upon  another,  but  also  what  effect  they  may  be  expected  to  produce 
upon  the  organism  of  his  patient.  Whether  ale  or  cider  produces  in- 
toxication, may  be  learned  in  the  same  way,  that  is,  by  experiment. 
Any  person  who  has  seen  and  observed  a  number  of  such  experiments 
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may,  as  a  witness,  state  the  result  of  his  observation  to  the  jury.  Any 
person  who  has  performed  the  experiment  himself  may  also  testify  to 
the  knowledge  gained  in  that  way ;  but  the  witness  in  both  cases  is  doing 
nothing  more  than  stating  a  fact.  The  ^question  is,  fundamentally,  a 
question  of  fact,  and  there  is  no  conceivable  view  in  which  anything 
else  can  be  made  of  it. 

There  are  undoubtedly  laws  of  nature,  the  existence  aud  operation  of 
which  courts,  as  well  as  other  persons  endowed  with  ordinary  intelli- 
gence, assume.  Some  of  the  laws  of  light,  some  of  the  laws  of  heat, 
some  of  the  laws  that  govern  falling  bodies  in  their  descent  to  the  earth, 
some  of  the  laws  of  hydraulics,  are  matters  of  such  constant  observa- 
tion, experience  and  knowledge  that  no  one  would  think  of  requiring 
them  to  be  proved.  Such  knowledge  on  the  part  of  the  jury  is  assumed, 
in  the  same  way  as  it  is  assumed  that  they  possess  consciousness, 
memory  and  reason.  Yet  such  common  knowledge  does  not  convert 
what  is  essentially  matter  of  fact  into  matter  of  law.  The  moment  we 
go  beyond  the  range  of  common  experience  and  common  knowledge  in 
our  investigation  of  any  of  the  laws  of  nature,  we  enter  the  domain  of 
science ;  all  the  difference  is,  that,  while  one  set  of  facts  is  known  and 
acted  on  by  all  men,  the  other  may  be  known  only  to  a  few  who  have 
devoted  much  time  and  study  to  that  particular  subject. 

If  it  were  known  with  absolute  certainty  that  all  fermented  ale  and 
cider  invariably  produce  intoxication,  it  would  still  remain  a  fact 
that  they  are  intoxicating  liquors,  just  as  much  as  though  the  matter 
were  in  dispute  and  the  evidence  conflicting.  Does  a  fact,  ascertained 
to  be  universally  true,  thereupon  become  part  of  the  law  of  the  land  ? 

In  ITevin  v.  Ladue,^  Chancellor  Walworth,  to  show  that  ale  was 
within  the  terms  of  a  statute  of  New  York  prohibiting  the  sale  of 
'^ strong  or  spirituous  liquors"  at  retail  without  a  license,  examines 
the  history  of  that  beverage  from  the  remotest  antiquity.  He  shows 
that  it  was  in  universal  use  among  the  Egyptians  in  the  earliest  times, 
its  invention  being  ascribed  to  Osiris,  the  Bacchus  of  that  ancient 
people,  and  holds  that  the  '*  strong  drink,  "^poken  of  in  the  Scriptures, 
was  a  liquor  produced  by  the  fermentation  of  grain  in  water,  and 
that,  as  the  vine  did  not  flourish  in  Egypt,  it  probably  was  onios 
kristhinoSy  or  barley  wine,  that  Joseph  gave  to  his  brethren  on  their  sec- 
ond visit  to  that  country  to  buy  corn,  when  they  drank  largely  and 
became  intoxicated,  as  the  Hebrew  text  clearly  indicates ;  or,  in  the 
language  of  our  translation,  drank  and  were  merry  with  him.  He 
quotes  Heredotus  and  Xenophon,  Tacitus  and  Diodorus,  Siculus,  Ter- 
tullian  and  Ovid,  the  learned  president,  De  Goquet  and  Pliny,  Hebrew 
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lexicons,  French  lexicons,  encyclopedias,  books  of  history,  books  of 
travel,  books  of  science.  '^At  what  time  beer  was  first  introduced  into 
England,"  he  tells  us,  ''  is  uncertain,  but  it  ^as  probably  in  use  there 
very  soon  after  the  discovery  of  that  country  by  the  Romans,  if  not  be- 
fore ;  for,  according  to  Morewood,  Dioscordes,  who  wrote  in  the  time 
of  Nero,  records  the  fact  that  the  British  and  Irish  then  used  an  inebri- 
ating liquor,  called  curmt,  made  from  barley.  Morewood  also  states 
that  the  manner  of  making  the  ale  or  beer  by  the  ancient  Britons  and 
other  Celtic  nations  is  thus  described  by  Isodorus  and  by  Brosius,  who 
was  a  disciple  of  St.  Augustine:  '*  The  grain  was  steeped  in  water,  and 
made  to  germinate,  by  which  its  spirits  were  excited  and  set  at  liberty, 
and  it  was  then  dried  and  ground,  after  which  it  was  infused  in  a  certain 
quantity  of  water,  and,  being  fermented,  it  became  a  pleasant,  wanning, 
strengthening  and  intoxicating  beverage.'' 

^'This  liquor,"  the  learned  chancellor  continues,  '^  was  called  by  the 
people  of  Spain,  cdia  or  ceria.  The  Britons,  as  we  have  seen,  called  it 
cumri;  and  in  Grermany  and  Gaul,  as  well  as  amongst  the  Romans,  it 
was  called  cerevisia  —  from  Ceres,  the  goddess  of  grain,  and  vis,  power 
or  strength.  Its  proper  name  in  the  English  language,  therefore,  is 
strong  liquor  or  strong  drink.  Burkhardt,  Salt,  Bruce,  and  other  mod- 
em travelers  in  Egypt,  Nubia,  Abj^ssinia,  etc.,  mention  a  similar  liquor 
still  in  use  in  those  countries,  under  the  name  of  houza,  which  is  made 
by  fermenting  bariey  and  other  farinaceous  substances,  with  water,  but 
without  malting  the  grain,  which  makes  a  strong  and  inebriating  drink, 
and  is  in  extensive  use ;  and  an  evidence  of  its  intoxicating  qualities  is 
the  fact  stated  by  one  of  those  writers  that  it  is  sometimes  used  to 
catch  monkeys,  who,  like  the  bipeds  they  are  so  apt  to  imitate,  are  in- 
clined to  partake  of  the  pleasures  of  the  inebriating  cup,  without  duly 
considering  the  consequences.  To  effect  his  object,  the  monkey  catcher 
places  a  vessel  filled  with  bouza  at  the  foot  of  the  tree  on  which  the 
animals  are  gamboling,  and  then  watches  at  a  distance  until  they  come 
down  and  regale  themselves  to  intoxication,  and  we,  who  have  seen  the 
effect  of  similar  proceedings  elsewhere,  can  readily  imagine  what  is  the 
inevitable  result  of  tliis  stratagem  to  the  boozy  monkeys." 

The  result  of  the  learned  chancellor's  very  entertaining  and  instruct- 
ive discussion  is,  to  show  that  for  many  hundred  years  and  in  many  dif- 
ferent countries,  a  liquor,  similar  to  ale<  made  by  fermenting  grain  with 
water,  has  been  known  and  used,  that  it  has  been  spoken  of  by  many 
writers,  sacred  and  profane,  as  strong  drink,  barley  wine,  etc.,  and  that 
its  effects  have  always  been  described  as  inebriating.  The  evidence 
thus  laboriously  collected  would  doubtless  go  far  to  satisfy  a  candid 
mind  that  ale  is,  in  point  of  fact,  an  intoxicating  liquor,  or,  at  least, 
that  it  has  been  observed  to  produce  that  effect  on  men,  as  well  as 
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monkeys,  by  a  gi*eat  number  of  intelligent  and  veracious  writers,  during 
a  period  which  covers  a  large  portion  of  the  known  history  of  the  world. 
If  the  question  were  simply  whether  ale  is  intoxicating,  it  would  doubt- 
less strike  one  as  sufficiently  ludicrous  that  the  books  should  be  ran- 
sacked for  two  or  three  thousand  years  back  to  obtain  evidence  by 
which  to  determine  the  point,  or  that  hearsay  evidence  of  an  experiment 
performed  upon  a  monkey  with  a  liquor  somewhat  resembling  ale  should 
be  sought  out  and  considered,  when  direct  evidence  of  the  effect  of  real 
ale  upon  a  man  must  have  been  easy  of  attainment,  even  in  New  York. 
Of  course,  no  such  thing  was  in  the  mind  of  the  learned  judge  who  de- 
livered this  somewhat  facetious  opinion.  The  object  of  the  discussion 
was  to  show  that,  by  the  true  construction  of  the  statute,  the  sale  of 
ale  came  within  its  prohibition.  Still,  it  seems  to  me  that  the  con- 
clusion is  nothing  less  than  this :  that  because  ale,  or  a  fermented  liquor 
resembling  it  has  always  and  universally  been  understood  to  be  intoxi- 
cating, that  fact  has,  tiierefore,  become  incorporated  into  the  municipal 
law  of  the  State,  and  to  this  conclusion  I  can  not  agree.  If  the  Legis- 
lature had  intended,  absolutely,  to  prohibit  the  sale  of  ale,  leaving  no 
question  as  to  its  intoxicating  qualities  to  be  settled  by  anybody,  it  was 
easy  for  them  to  have  said  so  in  a  single  word.  What  they  did  was  to 
prohibit  the  sale  of  all  intoxicating  liquors,  leaving  it  to  be  determined 
in  some  way,  by  the  tribunal  charged  with  administering  the  law, 
whether  the  particular  case  comes  within  the  general  terms  of  the  pro- 
hibition. Where  is  the  legal  test  with  which  the  courts  are  to  determine 
the  question  ?  Suppose  here  are  twenty  different  kinds  of  liquor,  each 
containing  a  different  percentage  of  alcohol,  from  one  to  twenty,  what 
is  the  shape  of  the  legal  formula  with  which  the  court  are  to  draw  the 
line  between  that  which  is  intoxicating  and  so  within  the  legislative  pro- 
hibition? The  truth  is,  the  question  is  essentially  one  of  fact,  and  I, 
for  one,  see  no  reason  why  a  fact  so  obvious  or  well  known  as  to  require 
little  or  no  proof  should  be  withdrawn  from  the  jury  and  settled  by  the 
court,  any  more  than  one  less  obvious,  with  respect  to  which  the  evi- 
dence may  be  doubtful  or  conflicting. 

The  terms  of  the  ruling  in  the  present  case  give  special  prominence 
to  the  process  of  fermentation.  Indeed,  they'seem  to  imply  that  the 
completion  of  the  process  is  the  criterion  whereby  to  determine  whether 
the  liquor  is  intoxicating  or  not.  In  point  of  fact  this  may  be  so. 
But  it  is  difficult  to  see  how  anything  is  thereby  gained,  unless  it  be 
first  ascertained  with  certainty  that  fermentation  always  produces  intoxi- 
cating liquors.  It  is  plain  that  if  one  fermented  liquor  is  intoxicating 
and  another  not,  we  are  no  nearer  a  legal  solution  of  the  matter,  when 
we  are  informed  that  the  particular  cider  or  ale  in  question  is  fermented 
than  we  were  before.     The  ultimate  question,  Is  ale  or  cider  intoxicat- 
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ing  liquor?  still  remains  unanswered.  As  to  the  effect  of  fermentation, 
we  have  the  excellent  authority  of  the  learned  chancellor,  from  whose 
opinion  I  have  already  quoted  so  much  at  length.  He  says:  ''  But 
the  term,  fermented  beer,  in  the  connection  in  which  it  was  used  be- 
fore the  justice,  might  well  have  been  understood  by  Nevln  as  intended 
to  cover  a  charge  of  selliDg  some  of  the  various  kinds  of  beer  which 
have  long  been  in  use  in  this  country  under  the  different  names  of  spruce 
beer,  spring  beer,  ginger  beef,  molasses  beer,  etc.  Each  of  these  may 
very  properly  be  termed  fermented  beer,  as  fermentation  to  a  certain 
extent  is  necessary  to  fit  the  article  for  use.  What  was  denominated 
small  or  table  beer,  in  England  was  a  different  article  from  any  of  these 
and  was  an  excisable  liquor  under  the  general  name  of  beer.  For  it 
differed  from  porter  only  in  its  strength,  and  being  sold  at  a  smaller 
price ;  it  was  for  that  reason  charged  with  a  lower  rate  of  duty  under 
the  English  statutes.  But  the  other  kinds  of  beer  to  which  I  have  al- 
luded were  never  considered  as  strong  liquors,  or  intoxicating  bever- 
ages, either  here  or  in  England,  and  therefore  were  not  excisable 
articles.  They  do,  indeed,  contun  a  certain  amount  of  alcohol,  as 
every  liquid  containing  saccharine  matter  does,  immediately  after  the 
vinous  fermentation  has  commenced.  But  they  have  not  been  consid- 
ered as  strong  drinks,  or  intoxicating  beverages,  either  because  it  was 
supposed  that  the  human  stomach  had  not  capacity  to  contain  a  suffi- 
cient quantity  of  those  kinds  of  beer,  if  they  were  properly  made,  to 
unduly  or  injuriously  excite  the  person  who  used  them  as  a  beverage, 
or  for  the  reason  that  those  who  were  in  the  habit  of  using  them  never 
got  intoxicated  by  such  use."  In  State  v.  Adams^^  Smith,  J.,  states 
the  scientific  fact  that  alcohol  may  be  obtained  by  distillation  from  fer- 
mented milk. 

Upon  this  authority  it  is  safe  enough  to  say  that  neither  fermentation 
nor  the  presence  of  alcohol  can  be  adopted  as  an  absolute  legal  test  to 
determine  whether  any  liquid  is  intoxicating  or  not,  inasmuch  as  there  are 
fermented  liquors  containing  alcohol,  which,  like  milk,  do  not  inebriate. 

Our  statute,  by  using  the  word  spirituous,  forbids  the  sale  and  keeping 
for  sale  of  certain  specified  liquors,  that  is,  such  as  are  obtained  by  distil- 
lation. The  generic  ter&,  intoxicating,  also  found  in  the  statute,  is  of 
much  broader  signification.  It  is  true,  the  provision  found  in  section 
24  of  the  liquor  law,  to  the  effect  that  nothing  in  the  act  sl^l 
be  construed  to  prevent  the  sale  or  keeping  for  sale  of  domestic  wine 
or  cider  unmixed  with  spirituous  liquor,  except  when  sold  to  be  drunk 
on  or  about  the  premises  where  sold,  implies  an  understanding  on  the 
part  of  the  Legislature  that  cider  might  come  within  the  general  pro- 
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hibition  of  the  act ;  but  they  carefully  refrained  from  mentioning  that 
beverage  by  name,  and  thus  left  it  with  the  large  class  of  liquids,  such 
as  wine,  ale,  porter,  beer,  etc.,  known  to  contain  more  or  less  alcohol, 
prohibited  pr  not,  according  to  the  fact  of  its  intoxicating  quality. 

We  are  of  opinion  that  as  to  all  liquors  except  those  specially  desig- 
nated by  the  term  '*  spirituous,"  before  the  act  can  be  applied  to  them, 
it  must  be  ascertained  in  a  legal  way  that  they  come  within  the  defini- 
tion. This,  as  already  more  than  once  remarked,  is  clearly  an  unmixed 
question  of  fact,  and  we  see  no  ground  upon  which  it  can  legally  be 
determined  as  matter  of  law,  by  the  court.  We  are  therefore  of  opin- 
ion that  the  ruling  was  erroneous,  and  that  the  verdict  must  be  set  aside.^ 


LIQUOB  SELLING— REGULATION  OF  TAVERNS  BY  CITY. 

R.  V.  Belmont. 

[86  U.  C.  Q.  B.  298.] 

In  the  Ontario  {Canada^  Court  of  Queen's  Bench. 

Beffulation  of  Tavexns—  Prohibiti]iB>  Uffht  in  Bar-Boom. —The  thirty-second  Vio- 
toris,  oh.  S8,  sec.  6, 0.,  enables  the  police  commissioners  to  pass  by-laws  for  "  regnil&t- 
ing*'  licensed  taverns.  A  by-law  under  this  aathority  provided  that  the  bar-room 
shoald  be  closed  and  nnoocnpled,  except  by  members  of  the  keeper's  family,  or  his 
employes,  and  shoald  have  no  light  except  the  natural  light  of  day,  during  the  time 
prohibited  by  the  by-law  for  the  sale  of  liquors,  <.«.,  from  12  at  night  to  5  a.  m.  Htld, 
that  the  by-law  was  unauthorized,  and  a  conviction  under  it  was  quashed. 

During  last  Easter  term,  N.  Murphy  obtained  a  rule  n»t,  calling 
upon  the  police  magistrate  of  the  city  of  Toronto,  and  the  informant,  to 
show  cause  why  the  conviction  made  herein  should  not  be  quashed,  on 
the  ground  that  the  commissioners  of  police,  in  enacting  the  by-law 
under  which  the  conviction  took  place,  exceeded  their  powers ;  that  the 
by-law,  so  far  as  the  eighteenth  section  is  concerned,  is  nuU  and  void, 
and  on  grounds  disclosed  in  affidavit  and  papers  filed. 

The  by-law  in  question  was  one  passed  under  the  authority  of  32 
Yictoria,^  and  it  recited  the  first,  second,  third  and  sixth  subsections 
of  section  6. 

Section  6  enables  the  commissioners  to  pass  by-laws  '^  for  regulating 
the  houses  or  places  to  be  licensed,  the  time  licenses  are  to  be  enforced,'' 
etc.,  and  the  '^  sums  to  be  paid  therefor." 

1  state  V,  Long,  7i  N.  0.  121,  1b  to  the  >  ch.  82,  sec.  6, 0. 

same  effect. 
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And  section  18  of  the  by-law  provides :  '*  That  the  bar-room  of  every 
licensed  tavern  in  use  for  bar-room  purposes,  shall  be  closed  and  un- 
occupied, except  by  members  of  the  family  of  the  keeper,  of  such 
licensed  tavern,  or  by  a  person  in  his  employment,  and  shall  have  no 
light  therein  except  the  natural  light  of  day  during  the  time  prohibited 
by  this  by-law  for  the  sale  of  intoxicating  liquors,  save  and  except  for 
medicinal  purposes/'  etc. 

By  the  preceding  section,  the  time  prohibited  was  after^the  hour  of 
12  at  night  until  5  a.  m.  the  following  day. 

The  conviction  complained  of  was  for  unlawfully  and  knowingly 
having  in  the  bar-room  of  his,  defendant's,  said  licensed  tavern  a  light 
other  than  the  natural  light  of  day,  tb  wit :  the  light  of  and  from  a  gas 
burner  reflecting  a  light  in  said  bar-room  during  the  time  prohibited, 
etc. ,  contrary  to  the  provisions  of  the  by-law  of  the  police  commissioners. 

During  Easter  term,  C  Robinson^  Q.  C,  showed  for  cause,^  author- 
izing the  police  commissioners  to  pass  such  a  by-law.  They  have 
expressly  given  them  the  power  to  regulate  taverns,  etc.  The  by-laws 
must  be  interpreted,  and  it  must  be  assumed  that  the  commissioners 
were  acting  reasonably ;  and  the  fact  that  if  construed  unreasonably, 
and  according  to  its  strict  letter,  it  might  lead;to  unreasonable  results, 
is  no  ground  for  quashing  it.^ 

N.  Murphy^  contra.  Section  19  of  the  by-laws,  is  unreasonable.  Give 
it  its  effect,  and  the  family  must  sit  in  the  dark,  and  a  servant  could 
not  go  in  and  wind  up  a  clock.  The  cause  why  the  light  was  used  on 
the  occasion  complained  of  was  a  reasonable  one ;  it  was  to  wash  up 
the  dishes  used  at  a  supper,  which  was  concluded  before  the  prohibited 
hours.  It  is  not  pretended  that  any  liquor  was  sold,  or  that  any  of  the 
evils  which  the  act,  either  in  spirit  or  the  letter,  intended  to  guard 
against,  occurred,  or  were  likely  to  occur. 

Morrison,  J.  It  was  contended  that,  under  the  power  of  regulating 
the  houses  or  places  to  be  licensed,  the  police  commissioners  had 
authority  to  pass  a  by-law  such  as  the  one  in  question,  providing  that 
the  bar-room  of  any  licensed  tavern,  and  any  room  of  such  licensed 
tavern  in  use  for  bar-room  purposes,  shall  be  closed,  and  remain  closed 
and  unoccupied,  except  by  members  of  the  family  of  the  keeper  of  the 
tavern,  or  by  a  person  in  his  employment,  and  shall  have  no  light 
therein,  except  the  natural  light  of  day,  during  the  time  prohibited  by 
the  same  by-law  for  the  sale  of  intoxicating  liquors,  that  is,  between  the 
hours  of  12  at  night  and  5  o'clock  the  following  day. 

The  by-law  provides  that  the  bar-room  shall  be  closed  and  remain 
closed,  yet  still  it  may  be  occupied  by  the  family,  which  implies  the 
opening  and  shutting  of  the  room. 

1  82  Vic,  ch.  82, 0.,  and  83  Vlo.,  ch.  28, 0.  2  See,  also,  82  Vic,  ch.  22,  sec  61,0. 
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It  also  prohibits  (although  it  may  be  occapied)  the  use  of  light 
therein,  except  —  what  is  not  Tery  likely  they  can  have  after  12  at 
night  —  the  natural  light  of  day ;  prohibiting  light  from  a  fire  in  a  stove, 
which  would  be  necessary  in  the  winter  time  for  the  occupation  of  the 
room  by  family  or  servants,  as  well  to  prevent  the  freezing  of  the  liquids 
kept  therein. 

It  goes  so  far  as  even  to  prohibit  the  light,  I  may  say,  of  the  moon, 
or  the  light  from  a  gas  lamp  in  the  street  penetrating  the  bar-room. 

This  conviction  would  meet  the  latter  case,  for  the  defendant  is  con- 
victed of  having,  in  the  bar-room  of  his  said  licensed  tavern,  a  light 
other  than  the  natural  light  of  day,  to  wit,  the  light  of  and  from  a  gas 
burner  reflecting  a  light  in  said  bar-room  during  the  time  prohibited. 

What  is  intended  or  meant  by  reflecting  ^  light,  I  can  not  say.  Its 
ordinary  meaning  is  throwing  back  a  light ;  but  be  that  as  it  may,  in 
our  opinion  the  eighteenth  section  of  the  by-law  is  not  authorized  by  the 
statute,  or  within  its  meaning  or  intent. 

The  power  to  pass  by-laws  for  regulating  the  houses  or  places  to  be 
licensed,  in  our  judgment,  means  regulations  in  respect  of  the  sale  of 
spirituous  liquors  therein,  the  hours  and  times  at  which  they  may  be 
sold  or  prohibited,  and  with  reference  to  the  accommodation  of  guests, 
and  in  respect  of  gambling  therein,  and  not  allowing  disorderly  persons 
to  frequent  the  premises,  as  provided  by  the  sixteenth  section  of  the  by- 
laws. 

The  regulation  could  hardly  have  contemplated  that  the  private  and 
domestic  arrangements  of  the  family  should  be  interfered  with,  or  that 
the  bar-room  could  not  be  used  by  the  family  with  a  light  when  being 
closed  for  the  sale  of  liquor  during  the  prohibited  hours,  and  that  a 
light  should  be  an  offense. 

It  would  be  most  unreasonable,  I  think,  to  hold  that  within  those 
hours  police  commissioners  could  prohibit  the  tavern  keeper,  or  his 
family,  or  servant,  during  their  occupation  of  it,  from  using  a  light,  or 
if  they  were  cleaning  or  washing  the  room  that  the  using  of  a  light 
would  be  an  offense,  subjecting  the  tavern  keeper  to  a  penalty  of  $50, 
as  provided  by  this  by-law,  or  imprisonment  with  hard  labor  for  six 
months ;  or,  as  in  the  case  before  us,  where  it  appears,  from  the  evi- 
dence returned,  the  tavern  keeper  and  his  servant  were  using  the  light 
clearing  away  dishes  after  a  supper  that  had  been  provided  that  evening 
at  the  house. 

It  is  not  pretended,  nor  does  it  appear  by  the  evidence,  that  the  bar- 
room was  open  for  the  sale  of  liquors,  or  that  persons  other  than  the 
tavern  keeper,  his  family,  or  servant,  were  therein  at  the  time.  The 
conviction  is  for  merely  having  a  Ifght  therein. 

I  notice  that  the  by-law  does  not  prohibit  the  use  of  a  light  during 
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the  prohibited  hours  in  a  saloon ;  if  it  is  proper  to  prohibit  the  use  of 
a  light  in  a  tavern,  it  is  equally  so  in  a  saloon,  which  is  only  a  place 
for  drinking,  and  frequently  a  den  of  vice. 

As  an  authority  bearing  on  the  case,  I  refer  to  the  Colder  S  Hebble 
Navigation  Co.  v.  Pilling .^ 

We  are  quite  well  aware  how  difficult  it  is  for  the  municipal  authori- 
ties to  enforce  regulations  for  the  orderly  keeping  of  such  licensed 
houses,  as  well  to  meet  the  devices  parties  may  resort  to  for  the  pur- 
pose of  evading  and  contravening  them,  and  no  doubt  it  was  with  such 
a  view  the  eighteenth  section  of  the  by-law  was  passed ;  but  at  the  same 
time  care  must  be  taken  when  creating  offenses  to  which  are  attached 
severe  penalties,  that  the  Legislature  has  clearly  given  the  power  to  do  so. 

On  the  whole,  we  are  of  opinion  that  the  conviction  should  be  quashed. 

There  will  be  no  costs. 

Conviction  quashed. 


LIQUOB  SELLING— LEGAL  HOLIDAY —INDICTMENT. 

BuGE  V.  State. 

[62  Ind.  888.] 
In  the  Supreme  Court  of  Indiana. 

Under  a  Statnte  f  orbiddiog  liquor  selling  on  Sundays  or  legal  holidays,  or  election  days, 
the  defendant  was  charged  with  seUing  liquor  "  on  or  about  the  fourth  day  of  July,  A. 
D.  1876."  Heldt  that  the  statute,  concerning  holidays,  made  the  fourth  of  July  a  holiday 
for  purposes  of  presenting  commercial  paper  for  payment,  or  protesting  it,  etc.,  but  not 
a  legal  holiday  in  the  sense  of  the  statute,  and  that  if  the  fourth  of  July  had  been  a 
legal  holiday,  time  was  of  the  essence  of  the  offense,  and  the  averment  in  the  indiot- 
ment  was  insui&cient. 

BiDBLE,  J.  The  appellant  was  indicted,  with  John  Boje,  for  unlaw- 
fully selling  intoxicating  liquor,  in  the  following  words :  — 

*'  The  grand  jury  of  the  State  of  Indiana,  in  and  for  the  county  of 
Porter,  good  and  lawful  men,  duly  and  legally  impaneled,  sworn  and 
charged  in  the  Circuit  Court,  at  its  September  term,  A.  D.  1876,  to 
inquire  in  and  for  the  body  of  said  county,  in  the  name  and  by  the 
authority  of  the  State  of  Indiana,  upon  their  oaths  present  and  charge, 
that  on  or  about  the  fourth  day  of  July,  A.  D.  1876,  at  and  in  the  county 
of  Porter  and  State  of  Indiana,  John  Boye  and  Henry  Ruge  did  then  and 
there  unlawfully  sell  one  gill  of  intoxicating  liquor  to  one  Merrill  David- 
son, at  and  for  a  price  of  ten  cents,  the  said  fourth  of  July  being  then 
and  there  a  legal  holiday." 

1 U  M.  A  W.  76. 
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The  appellant  moved  to  quash  the  indictment.  The  court  overruled 
the  motion,  and  he  excepted.  Trial;  conviction;  fine;  judgment; 
appeal. 

This  indictment  is  founded  on  the  following  section  of  the  act  of 
March  17,  1875.^  **  Section  9.  A  license  granted  under  the  provis- 
ions of  this  act  shall  not  authorize  the  person  so  licensed  to  sell  or  bar- 
ter any  intoxicating,  vinous  or  malt  liquors  on  Sunday,  nor  upon  any 
legal  holiday,  nor  upon  the  day  of  any  State,  county,  township  or  mu- 
nicipal election  in  township,  town  or  city  where  the  same  may  be ' 
holden,  nor  between  the  hours  of  lip.  m.  and  5  a.  m.,  and  upon  con- 
viction thereof,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  be 
fined  in  any  sum  not  less  than  ten,  nor  more  than  fifty  dollars,  and  for 
a  second  conviction,  he  shall  forfeit  his  license,  which  shall  be  a  part  of 
the  judgment  of  the  court  trying  the  same." 

This  indictment  can  not  be  sustained.  At  the  time  it  was  found 
there  was  no  law  making  the  fourth  day  of  July  a  general  legal  holiday. 
The  act  of  March  16,  1875 ,*  makes  it  a  holiday  **  for  all  purposes  of 
presenting  for  payment,  or  acceptance  for  the  maturity  and  protest, 
and  giving  notice  of  the  dishonor  of  bills  of  exchange,  bank-checks 
and  promissory  notes,  or  other  negotiable  or  commercial  paper  *  *  * 
falling  due  or  maturing  on"  that  day;  but  that  does  not  make  it  a 
legal  holiday  within  the  meaning  of  the  section  upon  which  this  indict- 
ment is  founded. 

The  act  of  March  5,  1877,^  prohibiting  the  sale  of  intoxicating  liquors 
on  the  4th  of  July  and  other  legal  holidays,  can  not  affect  this  case. 

And,  if  the  fourth  of  July  was  a  legal  holiday,  within  the  meaning  of 
section  9,  the  averment  that  the  sale  was  made  '^  on  or  about  the 
fourth  day  of  July,"  is  not  sufiicient.  Time  is  of  the  essence  of  such 
an  offense,  and  when  the  time  at  which  it  is  committed  is  a  part  of  the 
offense,  it  must  be  directly  averred,  or,  in  the  language  of  our  statute, 
*' where  the  time  is  an  indispensable  ingredient  in  the  offense. "  ^  In 
this  case,  the  sale  not  having  been  made  without  license,  time  would  be 
^^  an  indispensable  ingredient  in  the  offense,"  if  the  fourth  of  July  waa 
a  legal  holiday.^  « 

The  judgment  is  reversed ;  cause  remanded,  with  instructions  to  sus- 
tain the  motion  to  quash  the  indictment. 


1  1  Bev.  StatB.  1876.  p.  871. 

2  1  Key.  SUts.  1876,  p.  687. 
s  Acts  1877,  Beg.  Sees.  99. 


*  2  BeT.  Stats.  1876,  p.  886,  sec  66. 

•  Olark  V.  State,  84  Ind.  486;  Busk.  Prao. 
890;  S  Buss.  Or.  826. 
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OBSTRUCTING  PUBLIC  ROADS— NEGLECT  OF  OFFICERS. 

Ward  v.  State. 

[12  Lea,  469.] 
Tn  the  Supreme  Court  of  Tennessee^  1883. 

1.  Where  the  Orerseer  of  a  Fublio  Bead  in  opening  the  road  does  not  follow  the  line 

of  the  BOTTey  of  the  commissioners  who  laid  it  off,  but  goes  through  the  farm  and  lot  of 
an  adjacent  land  owner,  and  throws  down  the  fences,  the  putting  up  the  fences  by  saeh 
land  owner  is  not  an  offense. 

2.  It  Is  the  Dnty  of  Coin  m  1— toners,  in  opening  a  public  road,  to  go  upon  the  gromd 

after  giving  the  notice  required  by  law,  and  determine  whether  the  fhange  is  a  public 
necessity,  and  if  so,  lay  off  the  road  in  such  manner  as  to  work  the  least  injury  to  the 
land  owners. 

Appeal  from  the  Circuit  Court  of  Lincoln  County. 

J.  J.  Williams,  J. 

Holman  &  Holman^  for  Ward. 

Attorney-General  Lea^  for  the  State. 

TuBNET,  J. ,  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  were  indicted  for  obstructing  a  public  road. 

The  grand  jury  made  a  report  to  the  court  that  the  offense  had  been 
committed,  and  that  it  knew  of  no  one  who  would  agree  or  could  be 
procured  to  become  prosecutor  therefore  the  court  ordered  *'  that  the 
attorney-general  file  an  indictment  officially,  and  prosecute  the  same 
officially  without  a  prosecutor,"  which  was  done  and  a  conviction  had. 

The  facts  are  that  certain  citizens  of  Lincoln  County  petitioned  the 
road  commissioners  to  change  a  road  and  locate  it  upon  the  line  between 
the  lands  of  Catharine  Tucker,  Emiline  Waggoner  and  T.  C.  Sallinger, 
on  one  side  and  E.  Ward  on  the  other  side. 

The  commissioners,  without  knowing  where  that  line  was,  without  a 
survey,  reported  to  the  court  that  they  had  so  changed  and  located  the 
road.  The  report  was  confirmed  and  an  overseer  appointed,  who 
undertook  to  establish  the  road  from  the  statement  of  a  chain  carrier  as 
to  the  line  between  the  parties  named*. 

Instead  of  pursuing  the  line,  he  nowhere  touched  it,  but  went 
through  the  heart  of  the  farm  of  Ward,  and  through  his  horse  lot,  and 
threw  down  the  fences.  Putting  up  the  fences  is  the  obstruction  com- 
plained of.  It  was  the  duty  of  the  commissioners  to  have  gone  upon 
the  ground  after  giving  the  notice  required  by  law,  to  have  determined 
whether  the  change  was  a  public  necessity,  and  if  so  to  have  laid  off 
the  road  in  such  a  manner  as  would  have  worked  the  least  injury  to  land 
owners.     The  interest  of  the  public  or  the  wishes  of  petitioners  should 
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Bot  hare  controlled  altogether,  that  of  the  land  owners  most  be  con- 
sulted as  well,  and  the  just  compensation  provided  for  by  the  constita- 
tion  should  have  been  fixed. 

The  overseer  and  his  hands  were  liable  to  dvil  and  criminal  prosecn- 
tion  for  the  trespass  they  committed.  The  defendants  were  not  guilty 
of  any  offense  in  putting  up  the  fences  thrown  down. 

It  is  evident,  if  the  facts  shown  by  the  record  are  true,  that  the  grand 
jury  and  court  were  imposed  upon,  and  that  one  J.  W.  Stiles,  a  witness 
for  the  State,  is  father  to  the  prosecution,  which  is  mahcious  on  his 
part.  He  was  road  commissioner  when  the  litigation  was  had  in  the 
County  Court,  and  is  proven,  and  in  the  main  admits  to  have  said,  *^  it 
did  not  cost  him  anything  to  law  the  Wards,  that  the  State  would  do  his 
lawing,  and  that  he  was  going  to  make  it  cost  the  Wards  as  much  as 
possible ;  that  if  it  had  been  anybody  else  but  E.  C.  Ward,  he  would  not 
have  run  the  road  over  his  field."  It  is  clear  to  us,  that  it  was  through 
his  manifestations,  in  some  way,  the  grand  jury  was  induced  to  make  its 
report  to  the  court  that  no  one  would  prosecute,  and  that  an  offense  had 
been  committed. 

He  was  carrying  out  his  declared  purposes  of  having  the  State  to  do 
his  lawing  and  heaping  costs  upon  the  Wards.  Through  this  prosecu- 
tion he  seeks  to  visit  a  malicious,  wicked  vengeance  upon  a  neighbor. 
He  was  wholly  unfit  for  the  trust  confided  to  him.  It  was  he  who 
directed  the  overseer  to  go  and  open  the  road  and  to  get  a  chain-carrier 
to  show  him  the  line. 

The  court  refused  to  charge  as  requested:  '^If  the  commissioners,  in 
their  report,  located  the  road  on  a  line  between  Ward  on  one  side,  and 
Tucker,  Waggoner  and  Sallinger  on  the  other,  and  that  the  line  was  a 
marked  and  notorious  line,  and  their  report  was  confirmed  by  the 
County  Court,  the  overseer  of  said  road  would  be  allowed  only  to  open 
the  road  on  said  line,  and  if  instead  of  opening  the  road  on  said  line,  he 
went  to  another  place  forty  or  fifty  yards  down  in  Ward's  field  and 
threw  the  fence  down,  the  defendants  would  have  a  right  to  put  the 
fence  up  at  that  point,  as  an  order  to  open  the  road  on  said  line  would 
not  be  legal  authority  to  open  a  road  at  another  place." 

The  refusal  was  error.  It  was  the  duty  of  the  overseer  to  work  the 
road  as  laid  out,  and  he  was  not  authorized  to  select  another  and  dif- 
ferent site  or  location,  whatever  may  have  been  his  reasons  or  motives. 

There  is  absolutely  no  evidence  to  support  the  verdict.  The  judg- 
ment is  reversed  and  if  the  attorney-general  thinks  proper  a  noUe  prose- 
qui will  be  entered. 

2  Defences.  43 
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OBSTBUCTING  PUBLIC  BOAD  — BOAD  MUST  BE  PUBLIC. 

Day  v.  State. 

[14  Tex.  (App.)  26.] 
In  the  Court  of  Appeals  of  Texas^  1883. 

To  Oonstitate  this  Ofienaa,  the  road  must  be  a  publio  ooe.  D.  was  indlotea  ander  the  stat- 
ute. The  evidence  showed  that  aooording  to  the  report  of  the  Jury  of  review  who  deline- 
ated the  road  in  question  its  roate  followed  the  boundary  line  between  two  adjoining  sur- 
veys, but  that,  as  actually  laid  out  on  the  ground,  the  road  ran  some  two  hundred  yards 
from  said  boundary  line ;  that  the  reported  route  was  never  laid  out  or  marked  upon  the 
ground  and  had  never  been  used  or  worked  as  a  publio  road ;  whereas  theactual  road  had 
always  been  the  route  used  by  the  public,  and  had  been  worked  by  the  road  overseers 
of  the  county.  The  obstruction  consisted  of  the  enclosure  by  appeUant  of  the  reported 
route,  never  laid  out,  marked,  used  or  worked  as  a  publio  road.  JJaJd.'^that,  until  au- 
thoritatively discontinued,  the  true  road  was  that  actually  used  by  the  public  and.ree- 
ognized  by  the  county  authorities,  and  not  the  route  delineated  in  the  report  of  the 
Jury  of  review,  but  never  opened,  used  or  worked.  Hence,  the  proof  did  not  sustain  the 
conviction. 

Appeal  from  the  County  Court  of  Denton.  Tried  below  before  the 
Hon.  C.  C.  ScBUGOS,  County  Judge. 

The  appellant  was  convicted  of  obstructing  a  publio  road  leading 
from  Elizabethtown,  in  Denton  County,  towards  Aurora,  in  the  county 
of  Wise.  The  penalty  assessed  against  him,  was  a  fine  of  one  hundred 
doUars.  His  motion  for  a  new  trial  was  overruled,  and  he  gave  notice 
of  appeaL 

The  State  first  introduced  in  evidence  the  order  of  the  Commissioners* 
Court  of  Denton  county,  approving  the  report  of  a  jury  of  review, 
which  laid  out  the  public  road  alleged  to  be  obstructed.  That  report, 
after  describing  the  various  meanders  of  the  surveyed  road,  locates  its 
general  course  contiguous  to  the  alleged  obstruction,  as  between  two 
surveys  of  land  known  as  the  Tidings  and  the  Cardenas  surveys.  So 
much  of  the  report  as  relates  to  the  course  of  the  proposed  road,  with 
respect  to  these  two  surveys,  reads  as  follows :  — 

*  ♦  *  * '  Thence  west  to  the  southeast  corner  of  the  J.  Joy  survey. 
Thence  west  on  the  line  of  said  Joy  and  Matany  survey,  to  the  east 
boundary  line  of  the  Charles  Tidings  survey.  Thence  north  on  the 
line  between  the  Joy  and  the  Tidings  surveys  to  a  point  opposite  the 
southeast  corner  of  the  G.  Cardenas  survey.  Thence  west  across 
the  ell  of  the  Charles  Tidings  survey  to  the  southeast  corner 
of  the  6.  Cardenas  survey  continuing  west  between  the  last  named 
surveys  at  the  southwest  corner  of  the  G.  Cardenas,  and  the  southeast 
comer  of  the  W.  C.  Hallmark  survey  and  the  northeast  corner  of  the  J. 
Burns  survey."     ♦     ♦     ♦ 

Thomas  Helm  testified,  for  the  State,  that  the  Tidings  survey  lies 
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south  of,  and  adjoining  the  south  boundary  line  of  the  6.  Cardenas 
survey.  The  tidings  survey  is  claimed  by  the  defendant,  and  is  enclosed 
;he  fence  having  been  put  up  over  a  year  previous  to  this  trial.  The  fence 
was  first  put  north  of  the  north  boundary  line  pf  the  Tidings  survey, 
but,  upon  the  survey  of  the  Cardenas,  that  fence  being  found  north  of 
^e  line,  was  moved  back  about  eight  feet  south  of  the  line,  at  the  south- 
east corner  of  the  Cardenas  survey,  and  about  the  line  at  Henrietta 
creek,  which  is  about  two  hundred  yards  west  of  the  southeast  corner. 
West  of  the  creek  it  was  put  south  of  the  line,  to  the  corner  which  is 
more  than  a  mile  in  distance.  There  was  no  traveled  road  alons:  the 
south  boundary  line  of  the  Cardenas  survey  at  the  time  the  defendant's 
fence  was  put  up,  nor  had  there  ever  been  within  the  knowledge  of  the 
witness.  When  the  Commissioners'  Court  ordered  this  road  laid  out 
'the  witness  had  lived  in  that  neighborhood  ten  years.  The  Tidings  and 
Cardenas  surveys  were  both  unenclosed.  The  defendant  then  had  the 
Hallmark  survey,  and  a  part  of  the  Butler  survey  south  of  the  Hall- 
mark enclosed.  To  run  a  road  on  the  south  line  of  the  Cardenas,  and 
west  as  called  for  by  the  court,  would  run  it  through  the  land  of  the 
defendant,  which,  at  the  time  the  order  was  made,  had  been 
enclosed  for  some  time.  At  the  time  the  order  was  made  there  was  a 
gate  near  the  southwest  comer  of  the  Cardenas  survey  leading  into  the 
defendant's  enclosure,  and  another  at  the  west  side  of  the  enclosure. 

When  the  defendant's  fence  was  put  up  over  a  year  ago,  the  traveled 
road  ran  about  two  hundred  yards  north  of  the  southeast  comer  of  the 
Cardenas  survey,  and  from  two  hundred  to  four  hundred  yards  north  of 
the  south  boundary  line  of  the  Cardenas  survey,  and  north  of  the  de- 
fendant's enclosure  on  the  Hallmark  survey,  which  lies  west  of  the 
Cardenas  survey.    This  road  was  laid  out  by  Ed.  Manning,  as  road 
overseer,  in  1876,  had  a  couple  of  mile  posts  on  it,  and  had  been  once 
or  twice  worked  as  a  public  road  by  the  overseer  and  hands.     The 
Cardenas  survey  was  not  enclosed  when  the  Tidings  survey  was.     It 
was  four  or  five  hundred  yards  north  of  the  defendant's  fence  to  any 
enclosure.    The    witness   and  others    enclosed  the  Cardenas  survey 
about  four  months  ago.    They  put  their  fence  fifteen  or  eighteen  feet 
north  of  the  south  boundary  line  of  the  Cardenas  survey,  and  left  only 
a  space  of  fifteen  or  twenty  feet  between  theirs  and  the  defendant's 
fence.    The  road  was  opened  by  Ed.  Manning,  road  overseer,  when  it 
was  traveled  north  of  the  south  boundary  line  of  the  Cardenas  survey, 
and  north  of  defendant's  enclosure  on  the  Hallmark  survey,  because 
defendant's  gates  through  his  enclosure  were  closed  up.     The  traveled 
road  has  been  traveled  as  the   Elizabethtown  and  Aurora  road,  and 
kept  up  as  such,  ever  since  it  was  opened  five  or  six  years  ago.    The 
defendant  had  never,  within  the  knowledge  of  the  witness,  obstructed 
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the  traveled  road,  and  travel  on  that  road  was  never,  that  the  witness 
knew,  interrupted  since  it  was  opened,  until  witness  and  others  enclosed 
the  Cardenas  survey  about  four  months  ago. 

A.  F.  Wiggs  was  next  introduced  on  behalf  of  the  State.  He  testa* 
fied  that  he  was  one  of  the  jury  of  review,  and  wrote  the  report.  The 
material  part  of  his  testimony  was  elicited  by  the  question  (which  was 
objected  to),  whether  or  not  it  was  the  intention  of  the  jury  of  review 
to  place  the  road  at  the  southeast  comer  of  the  Cardenas  survey  and 
on  the  line  of  the  Cardenas  and  Tidings  surveys,  and  from  there  west. 
The  witness  replied :  — 

'^  It  was  our  intention  to  place  said  road  on  the  line  of  the  Cardenas 
and  Tidings  surveys.  I  knew  when  I  wrote  the  report  of  the  reviewers, 
that  the  road  as  caUed  for  in  the  report  would  run  through  the  enclo- 
sure of  the  defendant  on  the  Hallmark  survey,  west  of  the  Cardenas 
and  Tidings  surveys,  and  we  did  not  have  the  written  consent  of  the 
defendant  to  run  or  lay  out  said  road  through  his  enclosure.  There 
never  was,  within  my  knowledge,  any  road  opened  or  traveled  on  the 
line  of  the  Cardenas  and  Tidings  surveys.  The  last  time  I  traveled  said 
road  (Elizabetbtown  and  Aurora  road),  it  was  opened  and  traveled 
one  hundred  yards  or  more  north  of  the  line,  and  north  of  the  southeast 
corner  of  the  Cardenas  survey,  and  north  of  the  defendant's  enclosure 
on  the  Hallmark  survey,  and  near  where  we  r  de  across  the  country 
when  we  went  to  review  said  road.  When  I  was  there  last  there  was 
no  traveled  road  on  the  line  of  the  Cardenas  and  Tiding  surveys. 
When  we  reviewed  said  road,  the  Cardenas  and  Tidings  surveys  were 
both  unenclosed.     It  was  a  prairie  country." 

Several  other  witnesses,  both  on  behalf  of  the  State  and  the  defend- 
ant, were  introduced  and  testified  upon  the  trial.  They  concurred  m 
the  statement  of  the  witnesses  whose  testimony  is  given,  that  the  road 
designated  by  the  jury  of  review,  running  on  the  line  of  the  Cardenas 
and  Tidings  surveys,  which  is  the  one  alleged  to  have  been  obstructed, 
was  never  opened,  used  or  traveled  as  a  public  road,  and  that  the  road 
actually  traveled  and  used,  and  recognized  as  the  Elizabetbtown  and 
Aurora  road,  lay  north  of  that  line,  north  of  the  Cardenas  south- 
east comer,  and  north  of  the  defendant's  enclosure  on  the  Hallmark 
survey. 

The  motion  for  new  trial  attacked  the  action  for  the  court  upon  a  mo- 
tion to  quash  the  information ;  the  exclusion  of  certain  evidence ;  the 
rejection  of  certain  charges  asked ;  denounced  the  charge  as  given,  and 
assailed  the  verdict  as  contrary  to  law  and  evidence. 

J,  A,  OarroU  and  JET.  O.  Ferguson^  for  the  appellant. 

J".  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

J.  A,  Gordon^  also  for  the  State.     First,  in  order  to  bring  a  public 
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highway  within  the  meaning  of  Article  405  of  the  Penal  Code,  it  is  not 
necessary  that  said  highw^ty  should  have  been  actually  used  by  the  pub- 
lic in  travel.  As  sOon  as  the  report  of  the  jury  of  view  is  received  and 
approved  by  the  Commissioners'  Court  the  road  is  ordered  to  be  opened, 
and  at  once  becomes  dedicated  to  the  public  use  as  a  public  highway ; 
and  a  party  obstructing  or  resisting  the  opening  of  such  road  would  be 
guilty  of  '^obstructing  a  public  highway."  Any  other  construction 
would  place  it  within  the  power  of  one  selfish,  contrary  man  to  defeat 
the  opening  of  any  public  road.  He  would  only  have  to  enclose  said 
highway  before  the  public  had  time  to  travel  over  same. 

Second,  the  court's  definition  of  a  public  road  in  this  case  was  sub- 
stantiaUy  correct.  Certainly  '^  a  road  established  by  order  of  the  Com- 
missioners' Court"  is  a  public  road,  and  if  this  definition  is  not  entirely 
full,  it  is  not  an  error  of  which  appellant  can  complain.  After  a  road 
has  thus  been  established,  it  is  not  discontinued  by  the  failure  of  the 
public  to  travel  in  the  exact  road-bed.  A  temporary  travel  a  few  hun- 
dred yards  away  from  the  road-bed  would  not  be  such  discontinuance  as 
would  authorize  the  enclosure  of  such  road.  The  court  is  correct  in  the 
instruction  that  a  public  road  must  be  discontinued  by  order  of  Com- 
missioners' Court.  ^ 

Third,  there  is  nothing  in  the  evidence  of  this  case  to  raise  the  ques- 
tion of  limitation.  Consequently  it  was  not  incumbent  on  the  court  to 
charge  the  jury  upon  that  subject.^  In  this  case  the  evidence  sbow& 
the  fence  to  have  been  built  within  two  years  from  the  date  of  filing  the 
complaint.  Besides,  the  offense  was  not  dependent  on  the  time  of 
building  the  fence.  If  appellant  refused  to  move  the  obstruction  after 
having  been  notified  so  to  do  by  the  road  overseer,  or  to  permit  the  same 
to  be  removed,  he  was  guilty  of  obstructing  the  road,  without  reference 
to  the  time  of  building  such  obstruction,  whether  he  himself  built  such 
obstruction  or  not. 

These  are  the  only  assignments  of  error  deemed  of  sufficient  im- 
portance for  notice.  The  judgment  of  the  court  below  is  fully  sus- 
tained by  the  facts  and  record  of  the  case,  and  should  be  affirmed. 

WiLLsoN,  Judge.  It  is  charged  in  the  information  that  the  appellant 
'*  did  unlawfully  and  willfully  obstruct  and  cause  to  be  obstructed  a  pub- 
lic road,"  etc.,  describing  the  road.  An  exemption  was  made  to  the  in- 
formation that  it  charged  two  offenses,  and  was  therefore  duplicitous. 
This  exception  was  properly  overruled.  Where  a  statute  makes  it  penal 
to  do  this  or  that,  mentioning  several  things  disjunctively,  an  indict- 
ment or  information  may,  in  a  single  count,  embrace  all  the  prohibited 

1  Bey.  Civil  Stat.,  arts.  4380  and  4866.  2  Vincent  v.  State,  10  Tex.  (App.)  838 ;  Hoy 

V.  State,  11  Tex.  (App.)  83. 
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acts  by  charging  them  conjunctivelj.^  Besides,  in  misdemeanor  the 
joinder  of  several  offenses  in  the  same  indictment  or  information  will 
not,  in  general,  vitiate  in  any  stage  of  the  prosecution.' 

It  is  shown  by  the  evidence  that  in  1876  the  Commissioners'  Court  of 
Denton  County  appointed  a  jury  of  review  to  lay  out  a  road  in  said 
county  leading  from  Elizabethtown  to  Aurora.  This  jury  made  a  re- 
port of  their  work  to  said  court,  which  was  approved.  It  appears  that 
the  road  as  actually  laid  out  and  marked  upon  the  ground  by  the  jury 
was  not  upon  the  exact  line  described  in  their  report,  but  was  some 
two  hundred  yards  north  of  said  line.  This  line  described  in  the  re- 
port of  the  jury  was  never  actually  laid  out  upon  the  ground,  nor  was 
any  road  ever  opened  upon  it,  nor  has  it  ever  been  used  as  a  road ;  but 
the  road  which  was  actually  laid  out  by  the  jury  was  opened  up,  and 
has  been  used  by  the  public  ever  since,  and  has  been  worked  as  a  pub- 
lic road  by  overseers  appointed  by  said  court.  It  was  for  obstructing 
the  line  of  road. described  in  the  report  of  the  jury,  and  not  the  road 
that  was  actually  laid  out,  opened  and  used,  that  the  defendant  has  been 
convicted. 

We  are  of  the  opinion  that  this  conviction  is  erroneous.  It  was  the 
duty  of  the  jury  of  review  to  *'  lay  out  and  mark  "  the  road,  not  only 
upon  paper,  but  upon  the  ground.^  And  when,  as  in  this  case,  the 
report  describes  a  line  of  road  different  from  the  one  actually  laid  out 
marked,  used  and  recognized  as  the  true  road,  wo  are  clearly  of  the 
opinion  that  the  latter  should  be  considered  the  true  road  until  author- 
itatively discontinued.  It  is  shown  that  the  road  actually  laid  out  and 
marked  has  been  recognized  and  used  as  a  public  road  for  five  years, 
been  worked  as  such  under  authority  of  the  Commissioner's  Court ; 
while  the  imagin-iry  line  of  road,  for  the  obstruction  of  which  the  de- 
fendant has  been  convicted,  was  never  laid  out  and  marked  upon  the 
ground,  nor  opened  as  required  by  law,  and  has  never  been  used  as 
a  road.* 

Under  this  state  of  facts  we  think  the  prosecution  is  estopped  from 
now  claiming  that  the  road  described  in  the  report  of  the  jury  of  review 
is  the  public  road,  instead  of  the  pne  which  was  actually  laid  out, 
marked,  recognized  and  used  as  such 

We  thimk  the  verdict  of  the  jury  is  unsupported  by  the  evidence 
and  for  this  reason  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


1  Copping  «F.  state,  7  Tex.  (App.)  «L  *  Acts  1876,  p.  69  mo.  18;  Eer.  Stats.,  art. 

S  Qage  V.  state,  9 Tex.  (App.)  259.  4870. 

s  Acts  1876,  p.  64,  sec.  8 ;  Bey.  Stats.,  art. 
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OBSTBUCTmO  BOAD  —  MUST  BE  WILLFUL. 

ScHUBEBT  v.  State. 

[16  Tex.   (App.)  646.] 
In  the  Court  of  Appeal  of  Texaa^  1884. 

1.  Obfltraotion  of  Publlo'Boad— Must  be  WlUfiil.  —  Even  in  oases  where  the  obstrao- 

tion  is  placed  npon  the  road  proper,  the  evidence  mast  show  that  the  obstruction  was 
wUlfal.  A  fortiori,  when  the  obstruction  is  consequential  —  arises  from  an  act  which 
the  accused  had  the  legal  right  to  do—  the  evidence  must  show  that  the  act  was  will- 
fully done,  and  with  a  yiew  to  such  indirect  or  consequential  effects. 

2.  When  XTsed  in  a  Penal  Statute,  the  term  **  willful  *'  means  with  erll  intent,  or  legal 

malice,  or  without  reasonable  ground  for  belieTing  the  act  to  be  lawfuL 

Appeal  from  the  County  Court  of  Hays.  Tried  below  before  the 
Hon.  E.  R.  EoNE,  County  Judge.  The  opinion  discloses  the  nature  of 
the  case.     The  punishment  imposed  was  a  fine  of  twenty-five  dollars. 

Hutchison  &  Franklin,  for  the  appellant.  J.  H.  Burts,  Assistant  At- 
torney-General, for  the  State. 

White,  Presiding  Judge.  The  road  alleged  to  have  been  obstructed 
was  a  public  road,  crossing  the  Blanco  River  at  a  ford  on  defendant's 
land.  Some  distance,  several  hundred  yards,  below  the  ford,  defend- 
ant erected  a  dam  across  said  river  on  his  own  land,  for  the  purpose  of 
operating  machinery  to  irrigate  his  garden.  By  the  erection  of  this 
dam  the  water  was  raised  or  backed  up  at  the  ford  so  as  to  somewhat 
interfere  with  and  impede  the  travel  across  the  river. 

It  will  be  noted  that  the  obstruction  complained  of  is  not  one  placed 
directly  in  or  across  the  road.  It  was  one  entirely  consequential  upon 
another  act  of  defendant,  which  in  itself  was  legal,  and  in  its  purposes 
legitimate,  in  the  use  of  his  own  property.  Our  statute  in  all  cases 
makes  the  criminality  of  this  particular  offense  of  obstructing  or  injur- 
ing a  public  road  to  depend  upon  the  fact  that  the  act  constituting  the 
offense  was  **  willfully"  done.^ 

If  necessary  that  the  act  should  be  shown  to  have  been  *'  willfully" 
committed,  even  in  cases  of  direct  obstruction  —  as  where  the  obstruc- 
tion is  placed  by  the  defendant  directly  across  or  in  the  road  —  a  fortiori 
where  the  obstruction  is  consequential  or  indirect,  and  is  occasioned  by 
an  act  in  itself  legal,  the  State  should  establish  beyond  all  question  that 
the  act  was  willfully  done,  and  with  a  view  to  such  indirect  or  conse- 
quential effects.^ 

The  word  *'  willfully  "  is  the  word  used  in  the  statute  to  characterize 

I  Penal   Code,  art.  400;  Brlnkoeter  v.  s  Prinev.  8tate,86Ala.2iA. 

State,  UTex.  (App.)  87. 
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the  offense.     '^  When  nsed  in  a  penal  statute,  the  word  ^  willful '  means 

more  than  it  does  in  common  parlance.     It  means  with  evil  in:ent  or 

legal  malice,  or  without  reasonable  ground  'for  believing  the  act  to  be 

lawful."! 

The  evidence  fails  to  show  that  the  acts  complained  of,  and  upon 

which  this  conviction  is  based,  were  "  wiUfully  "  done.     The  judgment 

is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


OBSTBUCTING  BAILBOAD  TRAIN— FASSENGEB  PULLING  BELL  ROPE. 

Com.  v.  Eillian. 

[109  Mass.  845.] 
In  the  Supreme  Judicial  Court  of  Massachusetts^  1872. 

An  Indlotment  under  the  MaasachuBetts  etatate  for  obstmctliic  a  railroad  train  and 
endangering  the  safety  of  the  passengers,  can  not  be  maintained  against  a  passenger, 
who,  from  whateyer  motiye,  pnlled  a  signal  rope  attached  to  a  bell  npon  the  engine 
and  thereby  caused  the  train  to  be  stopped  and  the  safe^  of  the  passengers  to  be  en- 
dangered. 

Indictment  on  the  Greneral  Statutes,^  averring  that  the  defendant  at 
West  Roxbury  in  the  County  of  Norfolk,  on  September  18, 1871,  with 
force  and  arms,  ''feloniously,  willfully,  and  maliciously  the  engine  and 
carriages  of  the  property  of  the  Boston  and  Providence  Railroad  Cor- 
poration, then  and  there  lawfully  passing  over  and  along  the  railroad  of 
said  corporation,  there  located  and  situate,  did  obstruct,  by  then  and 
there  pulling  the  signal  rope  attached  to  and  connected  with  the  bell  in 
and  upon  the  said  engine,  by  reason  whereof  the  said  engine  and  car- 
riages were  then  and  there  caused  to  be  stopped,  hindered  and  delayed, 
and  the  safety  of  divers  persons  then  and  there  lawfully  riding,  passing, 
and  being  conveyed  on  and  upon  the  said  railroad,  at  West  Roxbury 
aforesaid,  in  the  county  aforesaid,  in  and  upon  the  engine  and  carriages 
aforesaid,  then  and  there  did  endanger,"  against  the  peace  of  the  Com- 
monwealth and  contrary  to  the  form  of  the  statute.  In  the  Superior 
Court,  before  the  jury  were  impaneled,  the  defendant  moved  to  quash 
the  indictment ''  because  it  does  not  set  forth  any  offense  known  to  the 
laws  of  this  Commonwealth  according  to  the  laws  thereof,"  and 
''because  it  is  informal  and  insufficient;  "  and  the  motion  was  over- 
ruled. 

i  Thomas  v.  State,  18  Tex.  (App.)  200.  >  eh.  6S,  sec.  7. 
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At  the  trial,  before  Scuddbb,  J.,  ''  evidence  was  introduced  for  the 
prosecution  as  follows :  The  conductor  of  the  train  leaving  Boston  for 
Dedham  at  half  past  six  o'clock  in  the  afternoon  of  September  18, 
1871,  testified  that  between  the  Bojlston  and  Jamaica  Plain  stations  he 
noticed  that  the  bell  rope  was  pulled,  the  whistle  sounded,  and  the 
train  stopped ;  that  he  went  through  the  train  to  learn  who  pulled  the 
rope,  and  found  on  the  rear  platform  of  the  rear  car  the  defendant,  who 
was  pointed  out  to  him  as  '  the  boy  who  pulled  the  bell-rope ;  *  that  he 
had  a  conversation  with  the  defendant  as  to  who  pulled  the  bell  rope ; 
and  that  the  defendant  said  he  did  not  know  who  it  was,  but  that  the 
man  who  pulled  it  had  just  jumped  off.  The  conductor  further  testified 
that  an  express  freight  train,  going  in  the  same  direction  and  on  the 
same  rails  with  his  train,  was  due  to  start  from  Boston  at  twenty  min- 
utes of  seven  o'clock ;  that  his  train  was  about  two  minutes  late  in 
starting  from  Boston,  and  was  delayed,  when  stopped  as  above  stated, 
about  five  minutes ;  and  that  he  sent  back  a  man  to  '  fiag '  said  freight 
train  behind  him,  to  avoid  the  danger  of  collision.  Three  other  wit- 
nesses testified  to  the  pulling  of  the  bell  rope  by  the  defendant,  and  to 
the  stopping  of  the  train.  Both  the  conductor  and  the  engineer  testified 
that  the  pulling  of  the  bell  rope  on  the  train,  and  the  ringing  of  the  en- 
gine  bell  thereby,  was  the  only  danger  signal  in  use,  and  was  notice  to 
the  engineer  to  whistle  ^  down  brakes '  and  stop  the  train,  as  was  done  in 
this  case.  It  was  also  in  evidence  that  the  defendant  did  not  get  off 
when  the  train  stopped,  and  that  he  had  paid  his  fare  to  the  Forest  Hill 
station,  which  was  the  second  station  beyond  the  point  where  the  train 
was  then  stopped.  It  appeared  further  that  the  defendant  was  warned 
by  a  fellow-passenger  not  to  pull  the  beU  rope,  and  that  he  told  the 
passenger  to  *  shut  up.' " 

The  defendant  offered  no  evidence  in  his  own  behalf,  but  requested 
the  judge  to  instruct  the  jury  '^  that  no  crime  had  been  proved  against 
him  by  the  evidence ;  that  the  evidence  was  not  sufficient  to  warrant  a 
verdict  against  him ;  and  that  no  crime  or  offense  known  to  the  laws  of 
this  Commonwealth  had  been  proved  against  him."  But  the  judge  de- 
clined 80  to  rule,  and  instructed  the  jury  '^  that,  if  they  found  that  the 
defendant  pulled  the  bell  rope  of  the  train  as  alleged  in  the  indictment, 
that  was  an  obstruction  within  the  meaning  and  intent  of  the  statute." 
The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged  excep- 
tions. 

J.  0.  Teele,  for  the  defendant.  • 

C  a.  2Vam,  Attorney-General,  for  the  Commonwealth. 

Colt,  J.     Punishment  is  provided  by  the  General  Statutes,^  for  who- 

1  oh.  83,  860.  107. 
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ever  '^  obstracts  any  engine  or  carriage  passing  upon  a  railroad,  or  en- 
dangers the  safety  of  persons  conveyed  in  or  upon  the  same,  or  aids  or 
assists  therein."  The  defendant  is  indicted  for  obstructing  a  train  of 
cars  by  pulling  the  signal  rope  attached  to  a  bell  upon  the  engine, 
whereby  the  train  was  stopped  and  the  safety  of  passengers  endangered. 
There  was  evidence  at  the  trial,  that  the  defendant  was  a  passenger  at 
the  time  of  committing  the  offense  charged,  and  that  pulling  the  bell 
rope  was  ordinarily  used  as  a  danger  signal,  and  as  notice  to  the  en- 
gineer to  stop  the  train.  In  the  opinion  of  a  majority  of  the  court,  this 
evidence  fails  to  prove  a  criminal  obstruction  of  the  train,  within  the 
reasonable  meaning  of  the  statute. 

The  law  was  not  intended  to  apply  to  a  case  where  the  train  is  stopped 
by  an  engineer,  or  other  person  having  control,  in  consequence  of  a 
false  signal  communicated  in  this  manner  by  a  passenger.  That  is  a 
proper  and  a  contemplated  mode  of  stopping  the  train,  to  be  used  in 
case  of  accident  or  necessity,  not  only  by  officers  in  charge,  but  by 
passengers ;  and  the  act,  however  improper,  and  whatever  may  be  its 
motive,  can  not  be  regarded  as  ordinarily  or  directly  dangerous  to  any 
one.  If  the  terms  of  the  statute  do  not  imply  an  actual  physical  ob- 
struction, they  at  least  require  something  more  than  the  use  of  the 
agencies  here  employed. 

The  case  of  Queen  v.  Hadfiddj^  relied  upon  by  the  government,  was 
under  the  English  statute  of  24  and  25  Victoria.^  The  prisoner  unlaw- 
fully altered  some  railway  signals  at  a  railway  station.  The  alteration 
caused  a  train,  which  would  have  passed  the  station,  without  slackening 
speed,  to  slacken  speed  and  to  come  to  nearly  a  stand ;  and  another 
train  going  in  the  same  direction  and  on  the  same  rails  was  due  at  the 
station  in  half  an  hour.  This  was  held  by  a  divided  court  to  be  an  ob- 
struction within  the  meaning  of  section  36,  which  enacts  that  whosoever 
by  any  unlawful  act,  etc. ,  obstructs  any  engine  or  carriage  using  any 
railway,  shall  be  guilty  of  a  misdemeanor.  But  section  35  of  the  same 
statute  makes  it  felony  to  obstruct  a  train  by  certain  unlawful  acts  there 
named,  including  the  altering  of  signals,  and  it  was  thought  that  the 
acts  specified  were  intended  to  be  also  included  in  section  36  by  the 
phrase  ^'  any  unlawful  acts."     The  interpretation  of  our  statute  is  not 

thus  aided ;  and  it  can  not  be  thus  enlarged. 

Exceptions  sustained. 

1  L.  B.  1 C.  C.253.  *  9  ch.  97,  Bees.  35, 86. 
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OBSTEUCTING  RAILROAD  TRACK—  GIST  OP  OFFENSE. 

Bullion  v.  State. 

[7  Tex.  (App.)  462.] 
In  the  Court  of  Appeala  of  Texas,  1879. 

L  Obstmotlnff  Ballroad  Track.  —To  warrant  a  oonTiction,  nnder  a  statute,  for  placing 
an  obstruction  on  a  railroad  track,  the  eTidenoe  must  show  that  the  obstruction  was 
such  as  might  have  endangered  human  life,  —  which  is  the  gist  of  the  offense.  This  is 
not  proved  by  evidence  that  the  defendant  placed  across  a  railroad  track  a  piece  of 
iron  bar  which  the  witness  was  unable  to  remove  with  his  foot,  but  did  remove  with 
his  hands. 

9.  Same— Erldenoe.— The  State  proved  the  obstruction  to  have  been  a  piece  of  railroad 
iron,  six  or  eight  feet  in  length,  put  across  a  track,  and  that  it  was  removed  before 
any  train  passed.  To  show  that  human  life  might  have  been  endangered  thereby,  the 
State  could  and  should  have  proved  whether  it  was  on  a  level  or  on  an  embankment, 
the  main  track  or  switch,  and  usual  speed  of  trains  thereat.  * 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  the 
Hon.  G«  L.  Aldredge. 

The  offense  charged  being  a  felony  punishable  by  confinement  in 
the  penitentiary  for  not  less  than  two  nor  more  than  seven  years,  the 
jury  assessed  the  appellant's  term  at  three  years.  » 

No  brief  for  the  appellant.  Thomas  Ball,  Assistant  Attorney-Gen- 
eral, for  the  State. 

White,  P.  J.  The  prosecution  in  this  case  was  had  under  provisions 
of  article  2342,^  as  follows:  ^^  If  any  person  shall  willfully  place  any 
obstruction  upon  the  track  of  any  railroad,  or  remove  any  rail  there- 
from, or  in  any  other  way  injure  such  road,  or  shall  do  any  damage  to 
any  railroad  car,  whereby  the  life  of  any  person  might  be  endangered, 
he  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
two  nor  more  than  seven  years." 

As  presented  in  the  record,  we  are  not  satisfied  with  the  suf&ciency 
of  the  evidence  to  sustain  the  conviction.  Even  if  the  statements 
made  by  the  principal  witness  for  the  prosecution,  as  far  as  they  go, 
be  true,  he  does  not  state  how  the  obstruction  which  he  says  defendant 
placed  upon  the  railroad  track,  might  or  would  have  endangered  human 
life.  This  was  the  gist  of  the  offense  charged.  If.  the  obstruction  was 
suflScient  to  throw  a  passsing  train,  or  any  part  of  it,  from  the  track,  the 
prosecution  should  at  least  have  attempted  to  show  that  fact.  The  witness 
leaves  this  fact  a  matter  entirely  of  inference,  and  we  can  not  say  that  such 
inference  is  necessarily  inevitable  from  the  facts  deposed  to  by  him,  viz.  t 
*'  I  tried  to  throw  the  piece  of  railroad  bar-iron  off  the  track  with  my 

1  Paso.  Dig.  (Bey.  Penal  Code,  art,  e78.) 
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foot,  but  could  not  do  it,  and  had  to  take  my  hands.  One  end  of  the 
iron  bar  was  fastened  under  the  rail  on-  the  north  side,  and  rested  on 
the  rail  on  the  south  side  of  the  railroad  track."  A  bar  of  iron  which 
he  could  not  move  with  his  foot,  and  had  to  move  with  his  hands,  might 
prove  no  obstruction  whatever  to  a  railroad  train  in  motion. 

The  evidence  further  shows  that  the  obstruction  was  placed  upon  a 
track  of  the  Texas  and  Pacific  Railroad,  in  the  city  of  DaUas  and  not 
far  from  the  Union  Depot.  But  it  does  not  state  whether  it  was  upon  a 
main  track  or  a  switch ;  nor  at  what  speed  cars  were  accustomed  to 
move  in  passing  the  point  of  obstruction ;  nor  are  the  tracks  surround- 
ings described,  — that  is,  whether  the  track  at  the  point  in  question  was 
on  level  ground  or  upon  an  embankment.  These  facts  were  aU  sus- 
ceptible of  proof,  and,  in  the  absence  of  better  evidence,  were  essen- 
tial to  show  how  human  life  was  endangered. 

When  better  and  more  certain  proof  can  be  had,  mere  inferences 

should  not  be  indulged  to  deprive  an  individual  of  liberty.     The  State 

should  establish  by  the  best  evidence  every  fact  which  is  necessary  to 

be  established  to  warrant  a  conviction. 

Beversed  and  dismissed. 


1 

■ 

■ 
I 

SABBATH  BREAKING— "WORLDLY  EMPLOYMENT  "  —  " WORK  OP  NE- 

cessity"  — driving  carriage  to  church. 
Commonwealth  v.  Nesbet. 

■ 

•  [34  Pa.  St.  898.] 

In  the  Supreme  Court  of  Pennsylvania^  1859. 

1.  It  is  not  a  Violatloin  of  the  law  against  worldly  emploTment  on  the  Sabbath,  for  a  i 

hired  domestic  servant  to  drive  his  employer's  family  to  oharoh  in  his  private  convey-  j 

ance, 

3.  Ckmstmotioii  of  the  Phrase  "  work  of  necessity." 

8.  "Worldly  Employment"  within  the  statute  does  not  include  household  or  family 
work  which  pertains  to  tbe  duties,  necessities  and  comforts  of  the  day. 

Appeal  from  a  conviction  for  performing  worldly  employment  on  the 
Lord's  day. 

LowRiE,  C.  J.,  delivered  the  opinion  of  the  court. 

(Omitting  irrelevant  matter.) 

Now  let  us  see  what  act  the  defendant  here  is  found  to  have  com- 
mitted. He  is  convicted,  leaving  out  redundant  words,  of  having 
''  performed  worldly  employment,  by  driving  on  Sunday,  a  carriage,  in 
which  were  certain  persons,  not  travelers,  the  same  employment  not 
being  a  work  of  necessity  or  charity." 
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Nobody  supposes  that  driving  a  carriage  is  ever,  by  itself,  a  work  of 
necessity  or  charity,  though  it  may  be  a  means  by  which  all  sorts  of 
works,  including  those  of  necessity  and  charity,  are  performed.  We, 
therefore,  for  the  sake  of  simplicity,  thr6w  out  these  words.  The 
words  *^  worldly  employment  **  are  the  magistrate's  judgment  concern- 
ing the  facts,  and  we  leave  these  out,  and  then  we  have  the  naked 
definition  of  the  act,  thus :  driving  a  carriage  on  Sunday,  with  persons 
in  it,  who  were  not  travelers.  Does  this  description  contain  all  the 
elements  of  an  offense  against  the  law? 

It  will  be  seen  at  once,  that  if  the  defendant  had  been  driving  his 
own  family  to  church  on  the  Lord's  day,  he  would  have  been  doing  the 
very  act  that  is  here  charged.  If,  then,  this  conviction  stand  affirmed 
by  us,  it  will  be  equivalent  to  a  decision  by  this  court,  that  a  man  can 
not  drive  his  family  to  church  on  the  Lord's  day  without  transgressing 
the  law ;  because  he  will  be  driving,  on  Sunday,  a  carriage,  with  per- 
sons in  it  who  are  not  travelers.  For  anything  appearing  on  this 
record,  the  defendant  has  done  no  other  or  worse  act  than  this,  and  of 
course  this  conviction  must  be  reversed,  for  no  sensible  man  supposes 
that  the  law  forbids  such  an  act. 

But  we  must  not  dismiss  this  case  thus  summarily.  The  magistrate 
did  not  truly  record  the  act  done,  and  declined  to  send  up  any  correc- 
tion of  his  record.  But  we  do  no  need  to  discuss  his  duty  in  this 
regard,  for  the  counsel  on  both  sides  admit  the  only  elements  of  the 
act  that  were  wanting.  According  to  the  truth,  the  conviction  ought  to 
,  have  found  that  the  defendant,  as  a  hired  domestic  servant,  drove  his 
employer's  family  to  church  on  the  Lord's  day.  Is  this  an  unlawful 
act? 

No  member  of  this  court  has  any  doubt  or  hesitation  in  saying  that 
it  is  not.  No  man,  having  a  reasonable  respect  for  the  ordinary  cus- 
toms and  usages  of  the  country  could  ever  originate  a  doubt  about  it. 
Since  the  settlement  of  the  country,  we  have  had  substantially  the  same 
law  on  this  subject ;  and  under  it,  this  sort  of  act  has  always  been 
deemed  lawful,  as  is  shown  by  the  fact  that  it  has  always  been  practiced 
and  that  its  lawfulness  has  never  been  questioned.  And  surely,  the  uni- 
form, practical  interpretation  of  a  law  for  nearly  two  centuries  is  an 
argument  that  it  is  worth  more  than  hours  of  refined  criticism  and  anal- 
ysis of  its  phraseology.  It  is  the  expression  of  the  common  sense  of 
the  countiy,  and  therefore  the  argument  which  common  sense  most 
readily  appreciates. 

We  repeat,  therefore,  that  men  who  respect  the  common  sense  of  the 
country  could  not  originate  doubt  about  the  lawfulness  of  the  defend- 
ant's act.  They  might  confuse  themselves,  by  subjecting  their  inter- 
pretation of  a  divine  law  on  the  same  subject  in  place  of  the  civil  law, 
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which  alone  can  be  judicially  applied,  or  they  might  be  embarrassed 
and,  perhaps,  misled,  by  objections  and  arguments  invented  or  retailed 
by  others ;  but  this  is  only  because  they  have  not  so  studied  the  subject 
as  to  be  ready  with  an  ans'^er.  Usually  the  best  argument  in  favor  of 
a  given  interpretation  of  an  old  law,  is  to  point  to  the  usages  of  the 
country  in  its  favor.  Minds  respectful  of  society  admit  such  arguments 
cheerfully.  Minds  that  have  no  such  respect  need  to  be  educated  over 
again,  rather  than  argued  with.  Applying  the  argument  from  common 
usage  to  this  case,  this  conviction  is  very  plainly  erroneous ;  whether  it 
means  to  say  that  a  man  can  not  lawfully  drive  his  family,  or  a  hired 
man  his  employer's  family,  to  church  on  the  Sabbath. 

And,  though  an  analytic  argument  is  almost  always  weak  and  weari- 
some, and  a  long  one  can  never  have  the  force  of  a  short  one  that  is 
comprehended,  we  think  that  in  case  it  can  be  perfectly  and  clearly 
shown,  from  the  purposes  and  terms  of  the  law,  that  it  does  not  include 
the  act  here  charged.  We  can  not  do  this  without  using  more  words 
than  we  like  to  trouble  people  with ;  but  we  shall  be  as  saving  of  their 
time  as  our  own  time  will  allow.  We  shall,  for  the  sake  of  clearness, 
drop  all  redundant  words  in  quoting  acts  of  Assembly.  The  discussion 
will  add  clearness  to  the  convictions  derived  from  the  argument  founded 
on  general  usage. 

Let  us  inquire  why  people  are  forbidden  to  carry  on  their  worldly 
business  on  the  Sabbath?  Our  brother  Woodwabd  has  already  shown 
that  it  is  in  order  that  people  may  devote  the  day  to  rest,  and  to  the 
worship  of  God.^  Our  first  law  on  this  subject  was  the  thirty-sixth  of  ^ 
the  laws  agreed  upon  in  England,  May  5th,  1682,  which  declares  the 
purpose  to  be  ^'  for  the  ease  of  creation,  and  that  people  may  the  better 
dispose  themselves  to  worship  God  according  to  their  understandings. '* 
The  very  first  law  of  the  first  General  Assembly  of  Pennsylvania  was  on 
this  subject,  and  was  passed  at  Chester,  December  7th,  1682.  It  de- 
clares that  ''for  the  ease  of  creation  people  shall  abstain  from  their 
usual  and  common  toil  and  labor,  that  they  may  the  better  dispose 
themselves  to  read  the  Scriptures  of  truth  at  home,  and  frequent  meet- 
ings of  religious  worship."  This  law  was  re-enacted  in  1700,  and  again 
in  1705,  in  nearly  the  same  words.  These  re-enactments  were,  doubt- 
less, rendered  necessary  by  repeals  in  council.  The  English  statute 
which  served,  in  some  measure,  as  a  model  for  all  these,  was  passed  in 
1676^  and  goes  much  further,  for  it  requires  people  to  observe  the  day 
'*  by  exercising  themselves  in  the  duties  of  piety  and  true  religion,  pub- 
licly and  privately." 

We  should,  no  doubt,  differ  very  widely  in  our  modes  of  expressing 
what  ought  to  be  the  purposes  and  reason  of  the  Sabbath  as  a  civil  institu- 

1  9  Harris,  432 ;  10  Id,  111.  S  99  Car.  U,,  oh.  71. 
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tion.  Such  diiXerences  are  inevitable ;  for  people  always  know  their 
moral  and  physical  wants  much  better  than  the  reasons  or  the  remedy 
for  them.  They  must  have  institutions  according  to  their  wants, 
whether  they  can  give  philosophical  reasons  for  them  or  not.  And  so 
long  as  they  are  unable  to  distinguish  clearly  between  religion,  morality, 
and  law,  it  is  of  their  very  nature,  that  their  political  institutions  must 
be  more  or  less  theocratic  or  religious.  No  number  of  rational  prin- 
ciples, set  in  array,  in  bills  of  rights,  can  prevent  this.  The  natural 
order  of  events  can  not  be  arrested  by  such  barriers. 

We  are  not  forgetting  that  the  public  acts  of  our  Pennsylvania  ances- 
tors abound  with  declarations  in  favor  of  liberty  of  conscience,  and  that 
some  regard  these  declarations  as  inconsistent  with  the  Sunday  laws. 
But  a  little  reflection  shows,  that  they  indicate  the  moral  idea  to  which 
all  government  ought  to  approach  as  nearly  as  possible,  rather  than  a 
positive  principle  of  legislation.  And  in  applying  such  declarations  we 
must  bear  in  mind  that  they  proceeded  from  an  earnestly  Christian 
people,  and  must  receive  a  practical  interpretation. 

They  never  thought  of  tolerating  paganism,  or  the  principle  or  eccle- 
siastical supremacy  in  civil  affairs,  on  the  ground  of  liberty  of  con- 
science. They  could  not  admit  this,  as  a  civil  justification  of  human 
sacrifices,  or  parricide,  or  infanticide,  orthugism,  or  such  modes  of  wor- 
ship as  the  disgusting  and  corrupting  rites  of  the  Dionysia  and  Aphrody- 
sia,  andEleusinia  and  other  festivals  of  Greek  and  Rome. 

They  did  not  mean  that  the  pure,  moral  customs  which  Christianity 
has  introduced,  should  be  without  legal  protection,  because  some  pagan 
or  other  religionist,  or  anti -religionist,  should  advocate,  as  a  matter  of 
conscience,  concubinage,  polygamy,  incest,  free  love,  free  divorce,  or 
any  of  them. 

They  did  not  mean,  thatphaUic  processions  and  satyric  dances,  and  ob- 
scene songs,  and  indecent  statues,  and  paintings  of  ancient  or  of  modern 
paganism,  might  be  introduced,  under  the  profession  of  religion,  or 
pleasure  or  conscience,  to  seduce  the  young  and  ignorant  into  a  Cor- 
inthian degradation ;  to  offend  the  moral  sentiment  of  a  refined  Chris- 
tian people ;  and  to  compel  Christian  modesty  to  associate  with  the 
nudity  and  impurity  of  Polynesian,  or  of  Spartan  women.  No  Chris- 
tian people  could  possibly  allow  such  things.  No  written  law,  founded 
on  such  bald  and  impotent  rationalism,  could  present  the  slightest  ob- 
stacle to  the  sentiment  and  action  of  a  people  in  opposition  to  such 
thines. 

Every  Christian  man  is  sure,  that  it  is  his  religion  that  has  suppressed 
the  pagan  customs  just  alluded  to,  and  that  to  it  is  due  the  large  ad- 
vance in  justice,  benevolence,  truth,  and  purity  that  belongs  to  modern 
civilization ;  that  it  has  purified  and  elevated  the  family  relations ;  that 
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it  has  so  elevated  the  moral  standards  of  society,  that  the  indecencies 
and  cruelties  and  cheats  of  paganism  are  now  condemned  by  custom 
and  by  law,  as  crimes.  And  he  is  very  sure,  this  the  Sabbath  and  its 
institutions  were  the  prominent  means  of  this  progress,  and  are  essen- 
tial to  its  maintenance  and  continuance. 

How  then  is  it  possible  for  a  Christian  people  to  avoid  protecting  such 
a  day  and  its  institutions  ?  If  there  are  men  who  oppose  them  as  super- 
stitions, let  them  at  least  respect  them  as  essential  constituents  of  the 
people^s  life,  which  can  not  possibly  be  laid  aside  at  will.  If  strangers 
to  our  institutions  dislike  these  particular  ones,  let  them  accord  a  rea- 
sonable respect  to  us,  and  indulgence  to  our  customs,  and  they  will  soon 
be  reconciled  to  both,  and  find  other  matters  more  needing  their  reform- 
ing efforts.  If  they  have  better  principles  than  we  have,  we  can  not 
reject  them,  unless  they  are  presented  to  our  minds  with  disrespectful 
rudeness,  and  then  we  must  reject  them.  Disrespectful  argumentation 
is  a  violation  of  mutual  rights,  and  is,  therefore,  resented.  The  cause 
that  succeeds  in  the  use  of  it,  succeeds  rather  in  spite  of  its  arguments 
than  by  them. 

By  our  Sunday  laws,  and  our  other  laws  against  vice  and  immorality, 
we  do  not  mean  to  enforce  religion ;  we  admit  that  to  be  impossible. 
But  we  do  mean  to  protect  our  customs,  no  matter  that  they  may  have 
originated  in  our  religion ;  for  they  are  essential  parts  of  our  social  life. 
Instinctively,  we  defend  and  protect  them.  It  is  mere  social  self- 
defence,  and  not  a  matter  of  choice.  In  doing  so,  we  must  he  as  gen- 
erous towards  those  who  differ  from  us,  as  we  know  how  to  be,  or  as 
circumstances  will  allow  us  to  be.  No  more  than  this  can  reasonably 
be  expected  of  us. 

But  we  have  ascertained  the  purposes  for  which  the  day  is  protected: 
let  us  notice  another  principle  heretofore  pointed  out  by  our  brother 
Woodward,  '*  that  no  means  reasonably  necessary  for  these  ends  (the 
general  purposes  of  the  day)  can  be  regarded  as  prohibited."  ^ 

Let  us  endeavor  to  seize  this  thought  fully  and  clearly.  Law  re- 
f  gards  aU  those  means  as  reasonably  necessary  for  a  purpose,  which 
society  recognizes  as  the  ordinary  and  usual  means,  under  existing  cir- 
cumstances. We  may,  therefore,  modify  the  expression  thus :  in  f ai- 
filling  the  purposes  of  the  day,  the  law  recognizes  as  proper,  all  the 
ordinary  and  usual  means  employed  for  such  purposes  making  all  dae 
allowance  for  the  different  circumstances  in  which  people  are  placed. 

Let  it  be  noticed,  that  this  rule  applies  only  to  those  occupations  that 
fall  within  the  purposes  of  the  day,  and  not  to  those  which  are  merely 
unforbidden.     Some  acts  are  not  forbidden,  and  yet  the  usual  means 

1  10  Harris,  111. 
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of  executing  them  are.  Fuel,  and  food,  and  clothing,  are  not  forbid- 
den, jet  the  usual  means  of  obtaining  them,  by  merchants,  manufac- 
turers, carriers,  farmers,  gardeners  and  laborers  are  forbidden. 

On  the  other  hand,  a  special  purpose  of  the  day  is,  that  people  may 
enjoy  religious  worship  and  instruction,  and  hence,  the  functions  of  the 
preacher,  the  religious  teacher,  the  sexton,  the  organist  and  the  singers, 
are  not  forbidden,  even  though  these  persons  engage  in  these  employ- 
ments as  a  means  of  livelihood.  Hence,  also,  the  ordinary  means  of 
attending  public  worship  ai*e  not  forbidden,  when  used  purely  for  this 
purpose.  In  this  view  of  the  case,  it  is  the  rightness  and  the  exigencies 
of  the  purpose  that  justify  the  ordinaiy  means  of  effectuating  it.  Con- 
ducting and  attending  religious  worship  are  among  the  veiy  purposes 
for  which  the  law  protects  the  day,  and,  therefore,  all  means  which  com- 
mon usage  shows  to  be  reasonably  necessary  for  these  purposes  are 
not  forbidden. 

Some  worldly  employments  are  expressly  allowed,  such  as  removing 
with  9ne's  family,  deliveiy  of  milk  and  necessaries  of  life,  and  the  busi- 
ness of  ferrymen  and  inn-keepers ;  and,  of  course,  these  may  be  per- 
formed by  a  principal,  or  by  his  servants,  and  by  all  the  ordinary  means 
adopted  for  these  purposes,  and  which  are  not  themselves  forbidden. 

And  all  wordly  employments  are  aUowed,  which  in  their  nature,  con- 
sist of  acts  of  necessity  or  charity;  or  if  they  become  so  for  the  time 
being,  by  leason  of  famine,  flood,  fire,  pestilence  or  other  disaster.  In 
such  cases,  necessity  and  charity  demand  the  work,  and  with  it  all  the 
ordinary  means  of  doing  it.  The  whole  purpose  of  some  employments 
is  to  do  works  of  necessity  or  charity. 

The  business  of  a  physician  can  not  be  stopped  on  Sunday,  because  it 
is  a  work  of  necessity.  He  must  travel  in  performing  it,  and  he  is, 
therefore,  entitled  to  use  all  the  ordinary  means  of  such  travel,  and  this 
includes,  of  course,  the  labor  of  his  servants,  in  attending  to  his  horse 
and  carriage,  and  in  driving  if  he  think  it  needful.  The  law  does  not 
inquire  whether  he  might  have  done  such  work  himself.  It  is  not  the 
driving,  but  the  principal  work  that  is  needful;  the  driving  follows 
merely  as  ordinary  means. 

The  business  of  the  apothecary  is  necessary,  so  far  as  it  is  connected 
with  human  sickness,  and  a  man  may  attend  to  it  by  his  servants,  though 
that  means  may  not  be  necessary.  Hospitals,  in  great  variety,  are  nec- 
essary, and  no  one  doubts  that  all  the  domestic  attendants  of  these 
institutions  may  lawfully  pursue  their  usual  avocations  therein,  because 
they  are  the  ordinary  means  of  a  legitimate  purpose. 

But  no  one  ought  to  expect  sharp  definitions  of  legal  duty  on  such  a 
subject.     Modes  of  living,  of  business,  of  travel,  and  other  human  cus- 
toms, are  so  continually  changing,  that  definitions  involving  them  can. 
2  Defekcbs.  44 


690  NUISANCES. 

never  be  universally,  but  only  generally,  adequate.  AH  that  we  can 
expect  is  truth  and  accuracy  to  a  p;eneral  intent.  Even  law,  as  a  defi- 
nition of  human  duty,  is  subject  to  this  defect.  Yet  with  very  few  ex- 
ceptions, it  is  true,  that  no  one  who  sincerely  respects  the  customs  of 
society,  and  strives  to  maintain  them  in  his  social  life,  can  fail  to  under- 
stand the  law  in  all  its  main  features,  and  to  live  in  conformity  with  it 
It  is  only  in  peculiar  and  exceptional  cases,  that  any  difficulties  can 
arise,  and  even  these  are.  made  easy  of  solution,  by  a  sincere  disposi- 
tion to  conform  to  the  order  of  society. 

Necessity  itself  is  totally  incapable  of  any  sharp  definition.  What 
is  a  mere  luxury,  or  perhaps,  entirely  useless  or  burdensome  to  a 
savage,  may  be  a  matter  of  necessity  to  a  civilized  man.  What  may  be 
a  mere  luxury  or  pleasure  to  a  poor  man,  may  be  a  necessity  when  he 
has  grown  rich.  Necessity,  therefore,  can  itself  be  only  approximately 
defined.  The  law  regards  that  as  necessary,  which  the  common  sense 
of  the  country,  in  its  ordinary  modes  of  doing  its  business,  regards  as 
necessary. 

By  this  test,  the  business  of  keeping  a  livery-stable  for  the  care  of 
people's  horses,  is  a  necessary  employment  in  large  towns,  and,  of 
course,  this  requires  some  work  and  attention  on  Sundays,  and  this  may 
be  performed  to  the  extent  of  the  necessity,  by  the  ordinary  means  be- 
longing to  the  business. 

By  this  test,  also,  iron  and  glass  are  necessaries  of  life,  and  they  can 
not  be  obtained  without  some  work  being  done  on  Sunday,  if  the  busi- 
ness is  to  be  performed  according  to  the  ordinary  skill  and  science  of 
the  country.  The  law  never  inquires  whether  iron  and  glass  generally, 
or  in  such  large  quantities,  are  really  necessary,  in  the  strictest  sense  of 
the  word,  or  whether  it  is  not  possible  to  improve  the  art,  so  that  Sun- 
day may  not  need  to  be  violated.  This  is  not  the  province  of  law,  but 
of  individual  enterprise  and  science. 

Law,  therefore,  does  not  condemn  those  employments  which  society 
regards  as  necessary,  even  when  they  encroach  on  the  Sabbath ;  if,  ac- 
cording to  the  ordinary  skill  of  the  business,  it  is  necessary  to  do  so. 
And  then,  the  business  being  recognized  as  necessary,  it  may  be  per- 
formed by  means  of  the  services  of  others,  and  by  all  the  ordinary  means 
of  the  business,  so  far  as  it  is  necessary. 

But  let  us  consider  the  statutory  definition  of  what  is  forbidden.  It 
is  ^*  any  worldly  employment  or  business  whatsoever.- '  What  does  this 
word  "  worldly  "  mean?  Its  correlatives  help  us  to  its  meaning.  Very 
evidently,  worldly  is  contrasted  with  religious,  and  the  worldly  employ- 
ments are  prohibited  for  the  sake  of  religious  ones.  Of  course, 
therefore,  no  religious  employments  are  forbidden.  Hence,  funerals, 
as  religious  rites,  are  allowed  on  Sundays,  and  all  the  functions  of  un- 
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dertakers,  grave  diggers,  hearse  and  carriage  drivers,  and  otliers; 
t^ioogh  such  persons  use  such  employments  as  a  means  of  livelihood. 
Hence,  also,  while  purely  civil  contracts  are  forbidden  on  Sundays, 
marriage  is  not  so,  because  it  is  not  purely  a  civil,  but  also  a  religious 
contract. 

But  the  words  domestic,  household,  and  family,  are  also  correlative 
of  the  word  worldly.     If  they  are  so  in  this  law,  then  worldly  employ- 
ments being  alone  forbidden,  of  course  these  contraries  are  not.     An 
obstacle  to  this  view  is,  that  cooking  victuals  in  families  is  excepted,  as 
though  the  general  prohibition  of  worldly  employments  included  it. 
Tet  this  exception  is  possibly  expressed  by  way  of  precaution,  to  pre- 
vent a  supposed,  but  perhaps  misinterpreted  Jewish  law,  from  being 
misapplied  to  us,  as  though  repeated  in  our  law.^    Or  possibly,  the 
purpose  of  the    proviso  was,  to  save  from  the    prohibition  certain 
worldly    employments,    such    as    cooking   victuals    in    bake-houses, 
boarding-houses,   and    inns,   and  delivery'  of    milk ;    and  cooking  in 
families  was  also  named  merely  to  prevent  a  prohibition  of  it  from 
being  implied  from  the  proviso,  though  not  included  in  the  general 
prohibition.     If  this  is  a  redundancy,  it  is  not  the  only  one.     Cooking 
victuals  in  bake-houses  and  inns  is  specially  allowed,  and  yet  it  is  un- 
derstood to  be  included  under  the  term  ^^  works  of  necessity."  '    And 
if  **  worldly  employment "  is  to  be  taken  in  its  largest  sense,  it  includes 
hunting,  shooting,  and  sporting,  and  yet  these  are  specially  f orbiddden. 
These  considerations  seem  to  demand  some  limitation  of  the  term 
'*  worldly  business,"  and  we  are  aided  in  making  it,  by  the  act  of  1705,. 
where  it  is  treated  as  '*  work  of  their  ordinary  callings."     So  also  it  is 
explained  in  the  statute  29  Car.  11.^    We  think  that  the  terms  were 
not  intended  to  include  such  household  or  family  work  as  pertains  di- 
rectly to  the  proper  duties,  necessities,  and  comforts  of  the  day ;  and 
this  work  may  be  done  by  any  member  of  the  family,  including  domes- 
tics. 

The  most  convincing  proof  that  this  is  the  true  interpretation  of  the 
law,  is,  that  it  has  always  been  so  understood.  It  has  never  been  re- 
garded as  applying  to  the  proper  internal  economy  of  the  family.  It 
does  not  except  the  ordinary  employments  of  making  pies  and  beds, 
cleaning  up  chambers  and  fire-places,  washing  dishes,  feeding  cattle, 
and  harnessing  horses  for  going  to  church,  because  these  were  never 
regarded  as  worldly  business  of  the  family,  and,  therefore,  not  forbid- 
den to  the  head  of  the  family,  or  to  any  of  the  domestics.  It  is  prob- 
able, however,  that  the  most  of  these  occupations  may  have  been 
regarded  as  works  of  necessity,  or  as  means  of  performing  such  works. 

1  Exodns  zri :  28,  and  zxzy :  8.  8  ch.  7 

9  2  Ban.  787;  5  Term  B.  449. 
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The  uniform  practice  of  the  coantry,  in  all  times,  proves  at  least, 
that  such  employments  are  not  forbidden  by  the  law.  It  certainly  never 
was  intended,  that  the  law  should  enter  as  a  spy  into  every  man's  fam- 
ily, in  order  to  inspect  his  domestic  arrangements,  and  ascertain  whether 
he  is  improperly  employing  his  domestic  servants  there,  or  is  himself 
doing  work  which  religious  principles  would  forbid.  Law  does  not  and 
can  not  direct  the  division  and  apportionment  of  labor  among  the  mem- 
bers of  the  family.  Our  law  has  always  considered  a  man's  home  too 
sacred  to  be  subject  to  such  espionage.  Law  can  not  descend  to  such 
functions,  and  surely  religion  can  neither  require  nor  perform  them. 

These  domestic  employments  being  necessary  for  every  day,  and 
not  worldly  employments  in  the  sense  of  the  law,  may  be  exercised  in 
the  ordinary  modes,  and  with  the  ordinary  freedom  of  the  family,  with- 
out any  violation  of  the  law.  Such  is  the  act  of  which  this  defendant 
was  convicted,  and  in  so  acting  he  was  guiltless. 

Guiltless  before  the  civil  t&w ;  by  the  divine  law,  as  such  merely,  we 
have  no  authority  to  judge  him.  This,  in  many,  not  to  say  all  of  its 
elements,  consists  of  moral  and  religious  Ideals,  that  are  much  above 
our  present  acquisitions,  and,  therefore,  we  can  not  enforce  it. 
Whereas  law,  civil  law,  in  its  truest  character,  expresses  the  conunon 
sense  and  common  morality  of  the  country,  and,  therefore,  is  easily  un- 
derstood, obeyed,  and  enforced.  We  recognize  in  thought,  that  law 
and  faith,  or  law  and  religion,  consist  of  distinct  classes  of  principles, 
and  are  enforced  by  essentially  different  means ;  yet  it  is  as  impossible 
to  make  a  complete  separation  of  them,  as  it  is  to  separate  reason  from 
sentiment  in  actual  humanity.  Law  can  never  become  entirely  infidel; 
for  it  is  essentially  founded  on  the  moral  customs  of  men,  and  the  very 
generating  principle  of  these  is  most  frequently  religion.     Our  civil  law 

does  not  condemn  the  defendant. 

The  oanvictioti  is  reversed. 


SABBATH  BREAKING  — NECESSITY  NEED  NOT  BE  ABSOLUTE. 

Wilkinson  v.  State. 

[59  Ind.  416.] 
In  the  Supreme  Court  of  Indiana. 

L  The  VaoeMlty  to  Szoiue  fitanday  Iiabor  need  not  be  ftbsolnte;  but  U  neoessaiy  to 
accompliBh  a  lawful  pnrpoBO  it  is  enough. 

2.  A  Fralt  Ghrower  Kay  Plok  hla  Pmit  on  Sunday  and  haul  it  on  that  day  to  Monday's 
market  if  otherwiBe  it  would  be  spoiled. 
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HowK,  J.  The  appellant  was  indicted*  at  the  August  term,  1877,  of 
the  court  below.  The  indictment  charged  that  on  the  29th  day  of 
July,  1877  at  Gibson  County,  Indiana,  the  appellant,  who  was  at  that 
time  over  fourteen  years  of  age,  said  day  being  the  first  day  of  the 
week  commonly  called  Sunday,  was  found  unlawfully  at  common  labor, 
and  employed  at^  his  usual  avocation  to  wit,  then  and  there  loading  and 
hauling  melons,  such  common  labor  and  usual  avocation  not  being 
then  and  there  work  of  charity  or  necessity,  and  the  appellant  not  being 
then  and  there  one  who  conscientiously  observed  the  seventh  day  of  the 
week  as  the  Sabbath,  nor  a  traveler,  a  family  removing,  a  keeper  of  a 
toll-bridge  or  a  toll-gate,  or  a  ferryman,  acting  as  such ;  contrary  to 
the  form  of  the  statute,  etc. 

Afterward,  at  the  January  term,  1878,  of  the  court  below,  the  ap- 
peUant  appeared,  and,  for  plea  to  said  indictment,  said  he  was  not 
guilty ;  and  the  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned,  finding  the  appellant  guilty  as  charged  in  the  indictment,  and 
assessing  his  fine  in  the  sum  of  one  dollar  and  fifty  cents. 

The  appellant's  written  motion  for  a  new  trial  was  overruled  by  the 
court,  and  his  exception  to  this  decision  was  duly  reserved,  and  judg- 
ment was  then  rendered  on  the  verdict,  from  which  judgment  this  ap- 
peal is  now  here  prosecuted. 

The  only  error  assigned  by  the  appellant,  in  this  court,  is  the  decis- 
ion of  the  court  below  in  overruling  his  motion  for  a  new  trial.  In  this 
motion,  the  causes  assigned  for  such  new  trial  were  that  the  verdict  of 
the  jury  was  contrary  to  law,  and  that  it  was  not  sustained  by  suf^cient 
evidence. 

It  will  be  seen  that  the  question  for  our  decision  in  this  cause  is  this : 
Were  the  verdict  of  the  jury,  and  the  judgment  of  the  court  below 
thereon,  sustained  by  sufficient  legal  evidence  ?  The  evidence  on  the 
trial  is  properly  in  the  record ;  and  we  find  it  necessary  to  the  proper 
understanding  of  this  cause,  and  of  our  decision  thereof,  that  we 
should  set  out  the  substance  of  the  evidence  in  this  opinion. 

But,  before  doing  so,  we  will  first  give  the  section  of  the  statute  un- 
der which  the  indictment  was  found  against  the  appellant.  The  section 
referred  to  is  the  first  section  of  an  act  entitled,  '^  An  act  for  the  pro- 
tection of  the  Sabbath,  and  providing  penalties  for  the  desecration 
thereof,'*  approved  February  28th,  1855.  Omitting  the  enacting 
clause,  this  first  section  reads  as  follows:  ^^That  if  any  person,  of 
the  age  of  fourteen  years  and  upwards,  shall  be  found  on  the  first  day 
of  the  week,  commonly  called  Sunday,  rioting,  hunting,  fishing,  quar- 
reling, at  common  labor,  or  engaged  in  their  usual  avocations,  works 
of  charity  and  necessity  only  excepted,  such  person  shall  be  fined  in 
any  sum  not  less  than  one  nor  more  than  ten  dollars ;  but  nothing 
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herein  contained  shall  he  constraed  to  affect  such  as  conscientiously 
ohserve  the  seventh  day  of  the  week  as  the  Sahbath,  travelers,  families, 
removing,  keepers  of  toll-bridges  and  toll-gates,  and  ferrymen,  acting 
as  such."  ^ 

We  will  now  give  the  evidence  as  it  is  contained  in  the  record :  — 

William  Kimball,  a  witness  for  the  State,  testified  as  follows:  ^*  My 
name  is  William  Kimball.  I  live  in  Gibson  County,  Indiana.  I  know 
the  defendant,  Silas  Wilkinson ;  that  is  him  (pointing  to  the  defend* 
ant).  Have  known  him  for  several  years.  On  the  12th  day  of  August, 
1877,  I  saw  the  defendant  hauling  watermelons ;  that  day  was  Sunday, 
he  was  hauling  a  wagon  load  with  two  horses ;  it  was  some  time  in  the 
afternoon  of  that  day  that  I  saw  him ;  he  was  going  in  the  direction  of 
Evansville,  Indiana.  It  was  in  Gibson  County,  State  of  Indiana,  that 
I  saw  defendant  hauling  watermelons  on  that  Sunday ;  he  had  about 
one  hundred  watermelons  in  the  wagon." 

On  cross-examination  this  witness  testified :  '^  The  defendant,  "Wll- 
kinson,  resides  upon  a  farm  about  twenty-five  or  twenty-six  miles  from 
Evansville ;  his  melon  patch  was  on  his  farm." 

The  State  then  rested. 

William  H.  Overton,  a  witness  for  appellant,  testified  as  follows: 
'*  My  name  is  William  H.  Overton.  I  reside  in  Gibson  County,  Indi- 
ana ;  have  lived  here  continuously  for  fifteen  or  sixteen  years.  Am  a 
farmer.  I  have  had  a  great  deal  of  experience  raising  watermelons ;  I 
have  raised  them  for  several  years.  I  know  the  defendant,  Silas 
Wilkinson ;  have  known  him  for  a  long  time ;  he  raised  a  patch  of 
melons  last  season,  the  summer  of  1877 ;  he  had  four  or  five  acres  in 
the  patch.  On  the  12th  day  of  August,  1877,  I  was  in  his  melon  patch. 
It  was  on  his  farm,  near  the  house  in  which  he  lives ;  at  that  time  there 
were  between  five  and  six  hundred  melons  in  that  patch,  on  that  day, 
that  had  spoiled ;  they  had  grown  too  ripe  and  begun  to  decay.  There 
were  as  many  more  just  right  to  be  plucked  from  the  vine.  Watermelons 
will  not  last  but  a  short  time  after  getting  ripe ;  they  ought  to  be  used 
at  once.  It  depends  upon  the  weather  largely  how  long  they  will  last 
I  have  known  thousands  destroyed  in  from  twelve  to  twenty-four  hours 
after  they  first  got  ripe." 

On  cross-examination  this  witness  testified:  ^^  Nearly  every  one 
who  raises  melons  loses  more  or  less  of  them.  There  are  a  great  many 
raised  in  the  neighborhood  where  Wilkinson  lives.  The  reason  they 
lose  them  is  because  watermelons  get  ripe  all  at  once,  and  it  is  next  to 
an  impossibility  to  get  them  all  to  market." 

1  2  Rev.  Stats.  1876,  p.  iSS. 
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The  appeUant,  as  a  witness  in  his  own  behalf,  testified  as  follows; 
**My  name  is  Silas  Wilkinson.  I  reside  in  Gibson  Ck>unt7,  Indiana; 
have  lived  in  this  county  continuously  for  the  past  twenty-five  years. 
Am  a  farmer ;  am  the  defendant  in  this  suit.  In  the  summer  of  1877, 1 
jaised  a  patch  of  watermelons  on  my  farm  in  this  county.  I  had  only 
the  one  patch  in  the  summer  or  during  the  year  1877.  On  Sunday,  the 
12th  day  of  August,  1877,  I  started  with  a  two-horse  wagon-load  of 
watermelons  taken  from  my  patch,  for  Evansville,  Indiana.  EvansviUe 
is  twenty-six  miles  from  my  farm.  Evansville  was  my  market  for  my 
melons  at  that  time.  On  that  Sunday  there  were  at  least  five  or  six 
hundred  melons  in  my  patch  dead  ripe  and  ready  for  the  market.  There 
were  at  least  as  many  more  then  spoiled  for  the  want  of  being  plucked 
from  the  vines  and  taken  to  market.  The  12th  of  August,  1877,  was 
right  in  the  middle  of  the  melon  season,  and  they  would  get  ripe  faster 
than  I  could  haul  them  to  market.  I  could  only  haul  about  one  hun- 
dred melons  at  a  load.  I  had  to  haul  them  twenty-six  miles.  I  had  only 
one  team  of  my  own.  Joel  Grigsby  had  helped  me  all  the  week  before 
until  Friday  before  this  Sunday,  when  he  was  taken  sick.  I  tried  to  get 
other  help  and  could  not.  I  hauled  all  the  week  before,  and  all  the 
week  beginning  on  August  12th,  1877.  I  saved  the  load  of  melons  I 
started  with  on  that  Sunday.  I  lost  at  least  two  thousand  melons  that 
season  because  I  was  unable  to  get  them  to  market." 

On  cross-examination  the  appellant  testified :  ^'  I  loaded  up  my  melons 
on  Saturday  night  before  the  Sunday,  August  12th,  1877.  I  started  for 
Evansville  early  in  the  afternoon  of  that  Sunday.  I  did  not  start  in  the 
morning  because  there  were  relatives  visiting  my  family,  and  because  I 
could  reach  the  Monday  morning  market  at  Evansville  by  waiting  until 
the  afternoon.  I  could,  perhaps,  have  left  home  at  midnight  on  Sun- 
day night,  and  reached  Evansville  by  the  time  I  left  there  on  Monday 
morning.  I  did  not  do  it  because  my  team  would  have  been  exhausted, 
and  I  would  have  lost  time  on  Monday.  I  went  within  two  miles  of 
Evansville  on  Sunday.  Early  Monday  morning,  with  a  fresh  team,  I 
drove  to  Evansville,  disposed  of  my  melons,  and  I  started  at  once,  by 
nine  o'clock  a.  m.,  for  home.  I  reached  home  in  time  to  load  up 
another  load  for  Tuesday's  market.  I  did  not  start  with  another  load 
until  Tuesday  morning  early.  I  might  have  started  at  midnight,  Sun- 
day night,  reached  Evansville  by  the  time  I  started  home  on  that  Mon- 
day, disposed  of  my  melons,  and  returned  immediately  home,  but  the 
elffort  would  have  exhausted  my  team.  I  could  have  started  at  or  after 
twelve  o'clock  on  the  night  after  the  Sunday  in  question,  and  got  to 
Evansville  about  nine  o'clock  on  the  Monday  morning  following,  rested 
my  horses  and  started  home  in  the  afternoon  on  the  said  Monday,  and 
got  home  in  time  to  load  up  again  and  be  ready  to  start  again  on  the 
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Tuesday  following,  by  the  time  I  did  start  on  said  Tuesday,  but  it  would 
have  made  me  late  in  the  evening  on  Monday  loading  up.  I  could  not 
make  a  load  each  day,  but  only  a  load  every  other  day.  I  was  before 
John  Martin,  a  justice  of  the  peace,  to  answer  to  the  same  charge  for 
which  I  am  now  being  tried.  I  then  plead  guilty,  and  was  fined  one 
dollar.     It  was  some  time  in  September,  1877." 

Joel  Grigsby,  a  witness  for  the  appellant,  testified  as  follows:  *^Mj 
name  is  Joel  Grigsby.  I  live  in  Gibson  County,  Indiana ;  have  lived 
here  for  fifteen  years ;  am  a  farmer.  I  know  the  defendant,  Silas  Wil- 
kinson ;  have  known  him  for  several  years.  I  have  raised  watermeloDS 
for  several  years.  I  was  in  defendant's  watermelon  patch  on  the  Fri- 
day before  August  12th,  1877.  I  had  been  hauling  melons  to  Evans- 
ville  all  that  week,  out  of  that  patch  for  Wilkinson.  I  could  only  haul 
a  load  every  two  days.  I  would  go  down  one  day  and  back  the  next 
I  quit  hauling  on  Friday  because  I  was  not  well.  There  were  a  great 
many  melons  then  in  the  patch  that  were  spoiling  for  the  want  of  being 
plucked  from  the  vines  and  used.  I  should  say  there  were  five  hun- 
dred that  ought  to  have  been  taken  that  day  to  market,  besides  a 
number  that  were  already  spoiled  because  they  had  not  been  taken 
sooner," 

This  was  all  the  evidence  on  the  trial  of  this  cause,  as  the  same  ap* 
pears  in  the  record.  Under  this  evidence  the  question  arises,  and  this 
is  the  main  question  in  this  case,  was  there  a  ^^  necessity,"  within  the 
meaning  of  that  word  as  the  same  is  used  in  the  statute  before  pited,  that 
the  appellant  should  perform  the  common  labor  charged  in  the  indict- 
ment, on  the  first  day  of  the  week,  commonly  called  Sunday?  It  is  well 
settled,  we  think,  that  by  the  word  **  necessity,"  as  used  in  the  statute, 
is  not  meant  that  the  necessity  for  the  work  on  which  the  charge  is 
predicated  should  be  a  physical  or  absolute  necessity.  Such  labor,  on 
Sunday,  as  may  be  necessary  to  the  accomplishment  of  a  lawful  pur- 
pose, under  the  circumstances  of  any  particular  case,  can  not  be  con- 
sidered as  within  the  purview  and  prohibition  of  the  statute  for  the 
protection  of  the  Sabbath. 

In  the  case  of  Morris  v.  State,^  where  the  appellant  had  been  engaged 
in  hauling  and  boiling  sugar  water,  on  a  certain  Sunday,  and  it  appeared 
that  it  was  a  good  day  for  the  fiowing  of  the  water,  that  the  appellant's 
troughs  were  full  and  overflowing,  and  that  he  had  no  way  to  save  the 
water  but  by  gathering  and  boiling  it,  it  was  held  by  this  court  that 
his  labor  was  a  work  of  necessity,  within  the  meaning  of  the  term  as 
used  in  the  statute. 

So,  also,  in  the  case  of  Crocket  v.  State^^  it  was  held  that  such  labor, 

1  31  Ind.  189.  8  38  Ind.  416. 
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on  Sanday,  as  was  a  necessary  incident  to  the  accomplishment  of  a  law- 
ful purpose,  such  as  the  manufacture  of  malt  beer,  was  a  work  of 
necessity,  within  the  meaning  of  those  words,  as  the  same  are  used  in 
the  law  for  the  protection  of  the  Sabbath. 

The  two  cases  cited  from  our  own  reports  are  well  supported  by  the 
decisions  of  the  courts  of  other  States,  on  statutes  similar  to  the  stat- 
ute of  this  State.  These  decisions  are  cited  as  authorities  in  our  own 
cases  before  noticed,  and  we  refer  to  them  there  without  again  citing 
them. 

It  is  difficult,  if  not  impossible,  to  distingmsh  the  case  at  bar,  in 
principle,  from  the  case  of  Morris  v.  State,  before  referred  to.  The 
melon  season,  like  the  sugar-making  season,  is  of  but  short  duration, 
^'  depending  on  the  season  and  the  weather."  In  this  case  it  would 
seem  that  a  kind  Provinence  had  crowned  the  labors  of  the  appellant 
with  a  bounteous  harvest  of  melons.  They  were  ripening  and  decaying 
much  faster  than,  with  the  facilities  and  labor  at  his  command,  he  could 
possibly  get  them  to  market.  His  melon  patch  was  twenty-six  miles 
from  his  market.  He  could  only  haul  a  load  to  market  every  two  days, 
and  a  load  was  one  hundred  melons.  He  could  not  hire  any  assistance. 
On  Sunday,  August  12th,  1877,  the  day  mentioned  in  the  evidence, 
there  were  at  least  five  or  six  hundred  melons  in  his  patch,  ^'  dead  ripe 
and  ready  for  the  market. ' '  A  ripe  watermelon  in  its  season  is  a  luxury, 
but  there  is  nothing  more  '^  stale,  flat  and  unprofitable  "  than  a  decayed 
or  rotten  melon.  Under  the  circumstances,  what  was  the  appellant  to 
do?  It  seems  to  us  that  it  was  his  duty,  as  a  prudent  and  careful  hus- 
bandman, to  labor  diligently  in  getting  as  many  of  his  melons  as  he 
could  into  market,  so  that  the  fruits  of  his  toil  might  not  be  wasted  or 
suffered  to  decay.  Whatever  it  was  his  duty  to  do  in  the  premises 
there  was  a  moral  necessity  for  him  to  do.  And,  in  the  accomplishment 
of  the  main  purpose  of  saying  and  securing  the  benefit  of  his  crop  of 
melons,  whatever  labor  he  was  reasonably  required  to  do  on  Sunday, 
must  be  regarded,  as  it  seems  to  us,  as  a  work  of  necessity. 

Under  the  circumstances  shown  by  the  evidence  in  this  case,  it  seems 
to  us  that  the  labor  in  which  the  appellant  was  engaged  on  Sunday, 
August  12,  1877,  and  for  which  he  was  indicted,  was  a  necessary  inci- 
dent to  the  accomplishment  of  a  lawful  purpose,  namely,  the  saving 
and  getting  into  market  his  crop  of  melons,  and  was,  therefore,  a  work 
of  necessity,  within  the  meaning  of  that  expression  as  the  same  is  used 
in  the  statute  for  the  protection  of  the  Sabbath.  Nor  do  we  think  that 
the  fact  that,  by  getting  up  at  midnight  on  Sunday  night  and  driving 
all  the  remainder  of  the  night,  he  could  have  reached  Evansville  in 
time  for  the  Monday  morning  market,  made  his  labor  on  Sunday  after- 
noon any  the  less  a  work  of  necessity.     It  is  not  necessary  to  the  pro* 
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teotion  of  the  Sabbath  that  men  shoald  abase  or  overwork'  either  them- 
selves or  their  horses  by  midnight  labor ;  and,  in  our  opinion,  it  is  no 
desecration  of  the  Sabbath  to  garner  and  secure  on  that  day  the  froitB 
of  the  earth,  which  would  othenvise  decay  and  be  wasted.    *    *    • 

Judgment  reversed. 


S^BATH-BEBAKING  — WOBKS  OF  NECBSSITT  — BUNNINa  BAILBOAD 

TBAINS. 

COMMOKWEALTH  V.  LOUISVILLB  AND  NaSHYILLB  B.  Co. 

[80  ^.  291.] 

In  the  Kentucky  Court  of  Appeals^  June,  1882. 

1.  The  Words  *'  or  Other  Work  of  Neoeesity  *'  in  the  Sunday  law  exempt  a  person  froH 
the  penalty  of  the  Btatnte  when  his  work  Is  one  of  necessity  to  others,  as  if  he  be  a  brake- 
man  on  a  railroad,  apothecary,  dairyman  or  hotel-keeper.  These  words  are  dealgned  to 
apply  to  the  wants  of  the  citizen,  adapting  the  language,  in  its  oonstruGtIon,  to  the  man- 
ners,  habits,  wants  and  customs  of  the  people  they  are  to  affect. 

.  The  law  Begards  that  as  Neoeeeary  which  the  common  sense  of  the  country,  in  its 
ordinary  mode  of  doing  business,  regards  as  necessary. 

8.  A  Ballroad  Oompany  Bngaged  In  Bmming  Vralght  and  passenger  trains  on  the 
Sabbath  when  such  work  is  necessary  to  discharge  its  duties  and  obligations  to  the 
public,  and  to  comply  with  its  contracts  as  a  carrier  for  hire,  engaged  in  transporting 
passengers  and  mails  of  the  United  States,  and  in  carrying  llTe  stock,  goods  and  mer- 
chandise from  one  point  to  another,  in  and  out  of  the  State  is  prosecuting  a  '*  work  of 
necessity.*' 

4.  Semble,  the  Banning  of  Street  Oars  is  a  work  of  necessity. 

6.  The  Servants  of  a  Ballroad  Oompany  engaged  in  running  freight  and  pasaenger 
trains  on  the  Sabbath,  are  engaged  in  a  *'  work  of  necessity.' 


»■ 


The  opinion  of  the  court  was  delivered  by 

Prtob  J,  This  action  was  instituted  in  the  name  of  the  Common- 
wealth against  the  Louisville  and  Nashville  Railroad  Company,  for  an 
alleged  violation  of  section  10,^  which  provides:  **No  work  or  busi- 
ness shall  be  done  on  the  Sabbath  day,  except  the  ordinary  household 
offices,  or  other  work  of  necessity  or  charity.  If  any  person,  on  the 
Sabbath  day  shall  himself  be  found  at  his  own  or  any  other  trade  or 
calling,  or  shall  employ  his  apprentices,  or  other  person,  in  labor  or  other 
business,  whether  the  same  be  for  profit  or  amusement,  unless  such  as 
is  permitted  above,  he  shall  be  fined  not  less  than  two,  nor  more  than 
fifty  dollars  for  each  offense.  Every  person  or  apprentice  so  employed 
shall  be  deemed  a  separate  offense.  Persons  who  are  members  of  a 
religious  society  who  observe  as  a  Sabbath  any  other  day  in  the  week 
than  Sunday,  shall  not  be  liable  to  the  penalty  prescribed  in  this  sec- 
tion, if  they  observe  as  a  Sabbath  one  day  in  each  seven  as  herein  pro- 
vided.** 

1  art.  XVn.,  oh.  99,  Gen.  Stats. 
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Section  2  of  title  1  of  the  Criminal  Code  provides:  ''A public  offense 
of  which  the  only  punishment  is  a  fine,  may  be  prosecuted  by  a  penal 
action  in  the  name  of  the  Commonwealth  of  Kentucky,  or  in  the  name 
of  an  individual  or  corporation,  if  the  whole  fine  be  given  to  such 
Individual  or  corporation.  The  proceedings  in  penal  actions  are  regu- 
lated by  the  code  of  practice  in  civil  actions." 

Under  this  provision  of  the  code  these  proceedings  were  had. 

In  the  first  paragraph  of  the  petition  it  is  alleged  in  substance  that 
on  the  dd  day  of  April,  in  the  year  1881,  it  being  the  Sabbath  day, 
usually  known  as  Sunday,  the  defendant  (the  railroad  company)  did 
run  and  operate  over  its  railroad  tracli/  in  the  county  of  Jefferson,  a 
certain  train,  consisting  of  one  locomotive  engine,  baggage  car  and 
three  several  passenger  coaches.  Said  train  was,  at  the  time,  running 
and  transporting,  for  the  profit  of  the  defendant,  passengers  and  their 
baggage,  merchandise,  express  packages,  and  the  United  States  mails, 
into  the  State  of  Kentucky,  for  sundry  points  within  the  State,  and 
through  said  State  into  other  States.  That  for  the  purpose  of  operating 
said  train  on  the  day  aforesaid,  the  defendant  did  hire  and  employ  cer- 
tain persons  to  work  and  labor  on  the  train  as  engineer,  brakeman  and 
baggage-master,  naming  them,  and  for  which  labor  they  were  paid  their 
wages.  It  was  further  alleged  that  it  was  not  a  work  of  necessity  or 
charity,  and  that  those  employed  by  the  company,  or  either  of  them, 
did  not  observe  as  the  Sabbath  any  other  day  in  the  week  than  Sunday. 

The  second  paragraph  relates  to  the  running  on  the  same  day  of  cars 
transporting  live  stock,  goods  and  merchandise  destined  for  various 
points  in  Kentucky,  Tennessee,  etc.,  and  by  reason  of  these  several 
violations  of  the  statute  the  Commonwealth  claims  that  the  railroad 
company  became  liable  to  pay  fines  amounting  to  $350,  viz.  ,*  one  fine 
of  $50  for  running  and  operating  the  train,  and  six  other  fines  of  $50 
each  for  the  employment  of  the  persons  engaged  in  the  work  and  labor 
on  the  same. 

The  defendant,  in  answer  to  the  petition,  states  that  the  running  and 
operating  its  trains  was  necessary,  on  the  day  alleged,  for  the  public 
service,  and  to  enable  it  to  discharge  its  duties  and  obligations  to  the 
public,  and  to  comply  with  its  contracts  as  a  carrier  for  hire,  engaged 
in  transporting  passengers  and  mails  of  the  United  States,  and  in  carry- 
ing live  stock,  goods  and  merchandise  from  one  point  to  another  in  and 
out  of  the  State.  That  the  hire  and  employment  of  the  laborers  on  its 
trains  was  then  and  is  now  necessary  for  the  safe  and  proper  conduct 
of  its  business  as  a  carrier.  That  the  act  in  question,  if  applicable  to 
the  defendant,  is  in  violation  of  the  State  and  Federal  constitutions. 
An  issue  was  framed  and  the  cause  submitted  to  the  court  without  the 
intervention  of  a  jury.     Several  witnesses  testified  for  the  defence  to 
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the  effect  that  it  was  absolutely  necessary  for  railroad  companies  en- 
gaged in  transporting  passengers,  freight  and  the  mails,  in  and  oat  of 
the  State,  to  run  their  trains  every  day,  including  the  Sabbath ;  that 
the  public  convenience  and  the  necessities  of  the  trade  require  that  this 
should  be  done ;  that  the  delays  to  passengers  in  traveling  from  one 
section  of  the  State  to  the  other,  or  from  the  different  sections  of  the 
country,  if  this  was  not  done,  would  prove  vexatious  and  expensive, 
and  sometimes  ruinous,  and  that  the  transportation  of  live  stock,  fruits, 
ice,  vegetables,  fish,  game,  and,  in  many  instances,  merchandise,  re- 
quires speedy  and  rapid  delivery  in  order  to  preserve  it  and  protect  the 
rights  of  those  interested  in  it.^ 

The  sole  power  of  determining  the  policy  of  such  an  enactment  as  is 
brought  in  question  is  vested  in  the  legislative  department  of  the  State 
government  by  the  Constitution,  and  unless  the  passage  of  this  Sunday 
law,  as  it  is  usually  termed,  is  inhibited  by  some  provision  of  that  in- 
strument, it  must  be  sustained.  The  legislative  will  is  supreme  on  all 
such  questions,  and,  when  not  abridging  the  civil  rights  or  privileges  of 
the  citizen,  must  be  held  to  be  constitutional.  The  constitutionality  of 
similar  enactments  has  been  passed  on  and  sustained  by  courts  of  last 
resort  in  neai*ly  every  State  of  the  Union,  and  this  concurrence  of  opin- 
ion, together  with  a  deference  to  the  former  decisions  of  this  court  on 
kindled  subjects,  conclude,  in  our  opinion,  the  constitutional  questions 
raised,  and  we  will  discuss  the  application  of  the  statute  to  the  acts  of 
this  company  alone,  entertaining  no  doubt  as  to  the  constitutionality  of 
the  law. 

The  meaning  to  be  attached  to  the  words  ^*  or  other  work  of  neces- 
sity," found  in  the  act,  must  coptrol  the  decision  of  this  case ;  and,  if 
we  are  to  attach  to  those  words  their  scientific  or  physical  meaning,  that 
is,  that  the  action  of  the  company  was  inevitable,  or  could  not  have 
been  otherwise,  its  liability  would  at  once  be  fixed,  as  it  might  have 
stopped  its  trains  or  declined  to  receive  freight  or  passengers,  unless 
upon  the  agreement  that  the  delay  in  transportation  should  relieve  it 
from  responsibility.  Under  such  a  ruling,  the  cooking  of  food  or  the 
feeding  of  stock  on  the  Sabbath  might  be  dispensed  with,  and  eveiy 
other  necessity  in  the  way  of  labor  that  was  not  indispensable  to  man's 
existence.  Could  this  have  been  the  legislative  intent  when  using  such 
language  in  the  statute ;  or  shall  we  not  interpret  the  words  as  having  a 
legal  meaning,  designed  to  apply  to  the  wants  of  the  citizen,  adapting 
the  language  in  its  construction  to  the  manners,  habits,  wants  and  cus- 
toms of  the  people  it  is  to  affect?  And  in  many  cases  the  rights  and 
duties  of  those  charged  with  a  public  or  private  duty,  and  the  obliga- 
tions they  are  under  to  others  must  also  be  considered  in  determining  the 
character  of  labor  falling  within  the  statutory  prohibition.     It  is  argued 
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in  the  case  of  Sparhawk  v.  Union  Passenger  Railway  Companj^/ that  it 
was  not  intended  by  such  acts  to  exempt  the  party  charged  from  the  prohi- 
bition of  the  statute  because  his  labor  was  a  work  of  necessity  to  others, 
but  it  must  be  a  work  of  necessity  to  him  who  does  the  labor.  We  do 
not  so  construe  the  statute.  If  so,  why  protect  the  apothecary  who 
sells  his  medicines  for  the  relief  of  the  patient,  or  the  dairyman  who 
furnishes  the  milk  for  his  customers,  or  the  hotel  keeper  who  furnishes 
his  guests  with  food  and  lodging?  It  is  the  exigency  of  the  object  to 
be  accomplished  that  determines,  to  a  great  extent,  the  means  to  be  re- 
sorted to  for  that  purpose  ?  No  safer  rule,  we  think,  can  be  established, 
or  any  better  definition  given  of  the  word  necessity,  than  is  found  in 
the  decision  cited  as  adverse  to  the  views  herein  expressed,  and  that  is : 
*'  The  law  regards  that  as  necessary  which  the  common  sense  of  the 
country,  in  its  ordinary  mode  of  doing  business,  regards  as  necessary. 
The  change  in  the  habits  and  customs  of  the  people,  and  the  mode  and 
character  of  traasportation  and  travel,  make  thai  a  necessity  at  this  day 
that  half  a  century  since  would  not  have  been  so  regarded.  It  is  im- 
possible, and  certainly  not  practicable,  to  draw  the  line  of  distinction 
with  certainty  between  works  of  necessity  and  such  labor  as  falls  within 
the  denunciation  of  the  statute,  and  we  are  liot  disposed  to  venture  so 
far  as  to  attempt  to  place  a  limit  to  the  meaning  of  the  word  necessity, 
when  applied  to  the  wants  of  man.  In  the  case  of  McOartvick  v- 
Wassouj^  it  was  held  that  ^  works  of  necessity  are  not  limited  to  the  pre- 
servation of  life,  health,  or  property  from  impending  danger.'  The 
necessity  may  grow  out  of,  or  indeed  be  incident  to  the  general  course 
of  business,  or  even  be  an  exigency  of  a  particular  trade  or  business, 
and  yet  be  within  the  exception  of  the  act.  Hence  the  danger  of  navi- 
gation being  closed  may  make  it  lawful  to  load  a  vessel  on  Sunday,  if 
there  is  no  other  time  to  do  so." 

In  the  case  of  Philadelphia  and  Baltimore  Railroad  Company  v. 
Steam  Toibboal^^  the  court  said :  '^  We  have  shown  in  our  opinion,  deliv- 
ered at  this  term,  that  in  other  Christian  countries,  where  the  observ- 
ance of  Sundays  and  other  holidays  is  enforced,  by  both  church  and 
state,  the  sailing  of  vessels  engaged  in  comn^erce,  and  even  their  lading 
and  unlading,  were  claimed  among  the  works  of  necessity  which  are  ex- 
cepted from  the  operation  of  such  laws.  This  may  be  said  to  be  con- 
firmed by  the  usage  of  all  nations,  so  far,  at  least,  as  it  concerns  com- 
mencing a  voyage  on  that  day." 

Railroad  companies,  as  carriers  of  passengers,  furnish  at  this  day 
almost  every  accommodation  to  the  traveler  that  is  to  be  found  in  the 

>  64  Pa.  St.  401.  8  28  How.  (U.  8.)  209. 

1 4  Ohio  St.  see. 
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hotels  of  the  country ;  his  meals  as  well  as  sleeping  apartments  are 
often  furnished  him,  and  to  require  the  train,  when  on  its  line  of  trayel, 
to  delay  its  journey  that  the  passenger  may  go  to  a  hotel  to  enjoy  the 
Sabbath,  where  the  same  labor  is  required  to  be  performed  for  him  as 
upon  the  train,  or  to  require  him  to  remain  upon  the  train,  and  there 
live  as  he  would  at  the  hotel,  would  certainly  not  carry  out  the  purpose 
of  the  law,. and  besides,  the  necessity  for  reaching  his  home  or  place  of 
destination,  must  necessarily  exist  in  so  many  instances  as  to  make  it 
indispensable  that  the  train  should  pursue  its  way.    So  of  the  trains 
transporting  goods,  merchandise,  live  stock,  fruits,  vegetables,  etc., 
that  by  reason  of  delay  would  work  great  injury  to  the  parties  inter- 
ested.   A  private  carriage,  in  which  is  the  owner  or  his  family,  driven 
by  one  who  is  employed  by  the  month  or  year,  to  the  church  in  which 
the  owner  worships,  or  to  the  house  of  his  friend  or  relative,  on  the 
Sabbath  is  not  in  violation  of  the  statute.     So  in  reference  to  the  use 
of  street  railroads  in  towns  and  cities  on  the  Sabbath-day.    Those  who 
have  not  the  means  of  providing  their  own  horses  or  carriages,  trayel 
upon  street  cars  to  their  place  of  worship  or  to  visit  their  friends  and 
acquaintances,  and  such  is  the  apparent  necessity  in  all  such  cases  that 
no  inquiry  will  be  directed  as  to  the  business  or  destination  of  the  trav- 
eler, whether  on  the  one  car  or  the  other,  nor  will  an  inquiry  be  directed 
as  to  the  character  of  the  freight  being  transported.    Nor  will  the  po 
son  desiring  to  hire  the  horse  from  the  livery  stable  be  compelled  to 
disclose  the  purpose  in  view  in  order  to  protect  the  keeper  from  the 
penalty  of  the  law.     Such  employments  are  necessary,  and  not  within 
the  inhibition  of  the  statute.    The  common  sense,  as  well  as  the  moral 
sentiment  of  the  country,  will  suggest  that  the  merchant  who  sells  his 
goods,  or  the  fanner  who  follows  his  plow,  or  the  carpenter  who  labors 
upon  the  building,  or  the  saloon-keeper  who  sells  his  liquors  on  Sunday, 
are  each  and  all  violating  the  law  by  which  it  is  made  penal  to  follow 
the  ordinary  avocations  of  life  on  Sunday.    The  ordinary  usages  and 
customs  of  the  country  teach  us  that  to  pursue  such  employments  on  the 
Sabbath  is  wrong.     Every  man  can  realize  the  distinction  between  par- 
suing  such  avocations  and  that  of  transporting  the  traveler  to  his  home, 
or  the  pursuit  of  such  employments  as  must  result  from  the  necessary 
practical  wants  of  trade. 

This  statute  is  only  a  civil  regulation,  enacted  from  motives  of  public 
policy  alone,  and  to  aiscuss  it  in  a  religious  point  of  view  would  be  to 
attribute  to  the  Legislature  the  exercise  of  a  power  it  does  not  pos- 
sess — that  is,  to  enforce  the  performance  of  religTous  duties. 

Jud^nieinJt  affirmed. 
Judge  Habois  dissenting. 
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NUISANCE  —  KEEPING  GUNPOWDEB  NEAS  DWELLING-HOUSES. 

People  v.  Sands. 

[1  Johns.  78;  8  Am.  Dec.  296.] 
In  the  Supreme  Court  of  New  York,  February^  1806. 

NniMUio«— Keeping  Giuipowd«r— Koeplnff  Mtist  be  NoffUffent.— It  is  not  a  public 
nniftanoe  to  keep  barrels  of  ganpowder  near  a  pabllo  street  or  dwelling-honses,  unless 
the  keeping  Is  negligent. 

Indictment  for  keeping  a  nuisance.  There  were  two  counts.  The 
first  stated  that  the  defendants  on  certain  days  at  Brooklyn,  near  the 
dwelling-houses  of  divers  good  citizens  of  the  State  and  also  near  a  cer- 
tain public  street,  did  keep  and  maintain  and  still  keep,  etc.,  a  cer- 
tain  house,  and  in  the  said  house  did  unlawfully  and  injuriously  receive 
and  keep,  and  still,  etc.,  fifty  barrels  of  gunpowder,  to  the  great  danger, 
damage  and  common  nuisance  of  all  the  good  citizens  then  residing  and 
passing  and  repassing  said  street.  The  second  count  was  for  unlaw- 
fully and  injuriously  placing  ten  casks  of  gunpowder  on  a  certain 
wagon,  having  iron  bound  wheels,  and  transporting  the  powder  through 
and  along  the  main  street  of  Brooklyn  to  the  great  danger,  etc. 

The  defendants  were  tried  and  found  guilty.  The  cause  came  before 
this  court  upon  a  certiorari,  when  defendant's  counsel  moved  in  arrest 
of  judgment,  on  the  ground  that  the  acts  charged  in  the  indictment  do 
not  amount  to  a  nuisance. 

Bicker,  for  the  People. 

JoneSy  for  the  defendants. 

Thohpson,  J.  This  case  comes  before  the  court  on  a  motion  in 
arrest  of  judgment.  The  indictment  against  the  defendants  is  for  a 
nuisance.  In  determining  whether  judgment  ought  to  be  rendered  on 
the  verdict  of  the  jury  we  can  look  only  to  the  offense  as  charged  in  the 
indictment.  We  can  not  judicially  travel  out  of  the  record  to  inquire 
whether  such  facts  do  exist,  which  if  charged  would  warrant  a  convic- 
tion of  the  defendants.  We  are  only  to  determine  whether  the  indict- 
ment before  us  presents  such  facts  as  in  judgment  of  law  amount  to  a 
nuisance.  I  am  satisfied  it  does  uQt.  The  indictment  contains  two 
counts.  [Here  the  judge  stated  the  substance  of  the  first  count.]  The 
whole  charge  alleged  against  the  defendants  when  stripped  of  the  formal 
parts  of  an  indictment  is  that  they  kept  fifty  barrels  of  gunpowder  in 
a  house,  near  dwelling-houses  and  near  the  public  street.  The  indict- 
ment is  not  to  be  extended  by  inference  or  implication.  It  can  not, 
therefore,  be  intended  that  the  house  was  insufficient  to  the  purpose  for 
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which  it  was  appropriated  or  that  due  and  ordinary  care  was  not  used 
in  keeping  the  powder.  If  so,  it  appears  to  me  to  be  too  broad  a  rule 
to  adopt  that  fifty  barrels  of  gunpowder,  kept  in  a  proper  house  near 
dwelling-houses  and  near  a  public  street  shall,  per  se^  be  deemed  a 
public  nuisance.  Such  circumstances  may  exist  as  to  make  it  a  nuis- 
ance ;  but  those  circumstances  must  be  stated  upon  the  indictment^ 
The  English  statute  and  the  statute  of  this  State,  regulating  the  manner 
of  keeping  and  carrying  gunpowder,  are  not  declaratory  acts  but  con- 
tain new  provisions  and  restrictions  whioti  afford  an  inference  that  the 
common  law  stood  in  need  of  some  aid  to  guard  against  the  evils  appre- 
hended from  the  keeping  of  gunpowder.* 

The  second  count  in  the  indictment  is  still  more  clearly  defective  than 
the  first  and  needs  only  to  be  stated  to  show  that  no  crime  is  there 
charged  against  the  defendants.  The  allegation  it  contains  is  substan- 
tially that  the  defendants  caused  to  be  carried  through  the  common  and 
public  street  in  the  town  of  Brooklyn,  two  casks  of  gunpowder  in  a  cart 
the  wheels  of  which  were  bound  with  iron.  The  manner  in  which  they 
were  secured  or  the  quantity  of  powder  contained  in  the  caskd  is  not 
stated.  The  sympathy  of  the  law  for  the  fears  of  mankind  would  be 
great  indeed,  if  the  allegation  contained  in  this  count  would  constitute 
a  public  nuisance.  There  is  nothing  stated  from  which  the  court  can 
intend  the  existence  of  real  danger.  My  opinion,  therefore,  is  that 
judgment  must  be  arrested. 

Livingston,  J,  Whether  a  powder  house,  near  private  dwellings  and 
a  public  highway  be  a  common  nuisance  is  the  only  question  on  the  first 
count  in  this  indictment.  I  say  powder  house  because  although  the 
building  is  not  described  as  such,  it  may  fairly  be  presumed  from  the 
indictment  to  have  been  erected  and  maintained  for  no  other  purpose. 
If  it  had  been  a  dwelling  or  any  edifice  in  itself  improper  for  keeping 
this  article  it  would  have  been  so  stated.  In  addition  to  this  the  fact  of 
its  being  a  brick  building,  constructed  for  the  storing  of  powder  and 
secured  by  conductors,  and  every  other  usual  guard  against  accident, 
has  come  to  my  knowledge  in  such  a  way  as  will  justify  my  now  taking 
notice  of  it. 

This  is  the  second  indictment  tried  before  me  for  this  nuisance.  On 
the  first  trial  it  appeared  that  the  store  was  strong,  built  of  most  suit- 
able material,  and  well  defended  against  every  probable  danger ;  nor 
was  there  any  pretense  of  its  being  negligently  or  improvidently  kept. 

The  right  of  manufacturing  and  vending  an  article  so  essential  to 
public  defence  and  of  such  extensive  private  consumption,  will  not  be 
denied.     From  this  must  follow  the  right  of  storing  it  either  for  sale  or 

^  1  Burr.  837.  >  4  BUl  Com.  168. 
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until  it  be  wanted  for  national  or  other  purposes.  The  only  difficulty 
Is  to  say  how  and  where  it  shall  be  placed ;  here  no  other  rule  can  be 
prescribed  but  by  the  Legislature  without  excluding  its  use  altogether, 
than  that  of  keeping  it  anywhere,  at  the  option  of  its  owner ;  providing 
the  lives  of  the  surrounding  or  passing  inhabitants,  be  not  thereby 
exposed  to  probable  danger,  either  from  the  place  or  manner  of  keeping 
it.  If  mere  possible  injury  be  a  ground  for  a  prosecution  it  will  amount 
to  a  total  proscription  of  the  commodity,  unless  in  very  small  quanti- 
ties indeed ;  for  who  can  say  that  lives  may  not  be  lost  or  houses 
destroyed,  by  an  explosion  of  the  hundredth  part  of  the  quantity  which 
is  alleged  to  have  been  stored  in  this  building ;  and  yet  because  such 
an  event  be  not  impossible,  a  shopkeeper  at  Brooklyn  would  hardly 
incur  the  penalties  of  a  nuisance,  by  keeping  a  reasonable  quantity  at 
a  time,  to  retail,  though  more  real  danger  is  to  be  apprehended  from 
such  practice  than  from  much  larger  quantities  in  a  powder  magazine. 
In  the  latter  place  it  is  only  visited  in  the  day  and  by  persons  who  will 
use  more  than  common  precaution  from  the  very  circumstance  of  there 
"being  more  than  an  ordinary  quantity  collected  in  one  spot  and  as  they 
will  inevitably  be  the  first  and  certain  victims  of  an  explosion. 

Except  when  thus  visited  there  can  be  but  little  or  no  danger.  It  is 
never  approached  by  fire  and  from  the  effects  of  lightning  it  is  pro- 
tected by  its  rods.  A  safer  mode  of  keeping  this  article  than  in  a 
building  thus  constructed,  can  not  well  be  devised ;  but  if  it  be  not  per- 
mitted to  place  them  near  to  any  dwellings,  or  highways,  which  by  the 
by,  is  not  a  very  definite  term,  who  would  be  at  the  expense  of  their 
erection?  If  a  desert  spot,  at  a  great  distance  from  any  habitation  and 
road,  must  be  selected,  the  additional  expense  of  transportation  and 
danger  of  robbery  will  deter  every  one  from  providing  such  repositor- 
ies ;  the  consequence  of  which  will  be,  that  it  must  be  kept  in  houses 
or  places  less  safe  to  those  in  its  vicinity. 

The  danger  of  a  magazine's  exploding  when  properly  built  anp 
secured,  is  remote  indeed ;  so  much  so  that  a  jury  of  Queens  County, 
by  whom  the  first  traverse  was  tried,  after  a  very  long  examination,  ac- 
quitted the  defendants  on  that  very  ground ;  for  only  one  witness  was 
produced  who  had  ever  heard  of  that  event,  and  that  but  once.  On  the 
trial  of  the  second  indictment,  by  a  jury  from  Kings  County,  that  point 
was  not  submitted  to  them,  because  a  majority  of  the  court  determined, 
as  a  question  of  law,  that  a  powder  house  thus  situated,  however  built 
or  maintained,  was  a  nuisance,  so  that  the  fact  of  its  erection  was  alone 
before  them.  I  was  well  satisfied  myself  from  the  former  investigation, 
that  the  probability  of  an  explosion  was  too  remote  to  justify  the  appre- 
hensions which  many  of  the  witnesses,  who  lived  in  the  neighborhood. 
Seemed  very  honestly  to  entertain.  The  jury  who  acquitted  the  defend- 
2  Defences.  45 
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ants  were  of  the  same  opinion,  though  many  of  them  must  frequently 
have  passed  the  noxious  building  on  their  way  to  and  from  the  New 
York  market.  This  opinion  acquires  some  strength  from  the  silence  of 
our  books,  and  as  there  does  not  appear  among  the  various  printed 
forms  of  indictments  a  single  precedent  to  suit  the  present  case.  The 
district  attorney  produced  none,  and  those  to  which  he  referred  only 
established,  what  was  not  denied,  that  animals  which  it  is  lawful  to  keep, 
and  which  are  not  nuisances  per  se,  may  under  certain  circumstances 
become  so.  Thus,  bulls,  dogs  and  many  other  beasts,  if  particularly 
Ticious  or  dangerous  and  carelessly  kept,  are  regarded  as  common  nui- 
sances. Precisely  on  this  footing  stand  powder  houses.  Of  themselves 
they  are  innoxious  although  not  distant  from  mansions  and  highways, 
unless  negligently  secured  or  attended. 

The  only  case  ^  which  bears  the  semblance  of  an  authority  was  decided 
at  nisi  prius;  for  that  of  Rex  v.  Taylor ^^  does  not  state  where  or  how 
the  powder  house  was  kept.  And  whether  the  house  whose  owner  was 
indicted,  was  a  private  dwelling  or  one  erected  for  the  purpose,  and 
well  secured,  does  ^not  sufficiently  appear.  The  point  resolved  how- 
ever was  not  that  a  powder  magazine  was  not,  in  itself  a  nuisance,  but 
that  to  render  it  such,  there  must  be  ^^  apparent  danger  or  mischief 
already  done,"  for  as  Lord  Holt  weU  remarks,  '^though  gunpowder  be  a 
necessary  thing,  and  for  the  defence  of  the  kingdom,  yet  if  it  be  kept 
in  such  a  place  as  is  dangerous  to  the  inhabitants,  or  passengers,  it  will 
be  a  nuisance."  This  is  a  rule  too  reasonable  not  to  commend  our 
ready  assent,  and  if  the  jury  had  passed  on  this  point  there  would  be 
no  hardship  in  rendering  judgment  on  the  verdict ;  but  they  were  told 
by  me  in  compliance  with  the  unanimous  opinion  of  the  magistrates  who 
sat  in  the  oyer  and  terminer,  that  a  powder-house  was  ipso  facto  a  nui- 
sance, and  not  a  witness  was  examined  to  show  the  apparent  danger  of 
the  one  in  question.  The  transaction  having  passed  exactly  as  is  here 
stated,  it  would  be  folly  to  suppose,  contrary  to  what  I  know  to  be  the 
truth  that  the  defendants  were  convicted  upon  the  probable  danger  to 
which  the  public  were  exposed,  especially  when  the  form  of  the  indict- 
ment is  not  such  as  necessarily  to  lead  to  this  conclusion.  The  mere 
laying  a  thing  to  be  ad  commune  nocumentum  is  not  sufficient,  but  the 
court  must  examine,  says  Mr.  Justice  Fowler,  whether  the  fact  laid 
implies  a  nuisance. 

If  the  rule  of  Lord  Holt,  and  which  is  here  adopted,  be  not  a  safe  one, 
it  is  better  that  the  Legislature  should  interfere  than  to  put  these  build- 
ings under  the  unlimited  control  of  a  jury  of  the  vicinage,  who,  however 
honest,  will  be  more  or  less  influenced  by  imaginary  fears  which  artfol 

1  13  Mod.  842.  S  2  Str.  U67. 
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men  will  not  fail  to  cherish  and  increase.  Both  in  England  and  in  this 
country  such  interference  has  taken  place,  which  furnishes  a  pretty 
strong  argument  against  powder-houses  being  nuisances  at  common 
law.  By  the  statute  12  George  III.,^  the  making,  keeping  and  trans- 
porting of  gunpowder  is  regulated  under  heavy  and  various  penalties. 
This  act  which  has  not  declared  any  of  the  offenses  therein  enumerated 
a  common  nuisance,  also  directs  that  powder-houses  should  be  erected 
of  the  same  materials  of  which  this  is  composed. 

The  only  act  we  have  relating  to  this  matter  is  confined  in  its  opera- 
tion to  the  city  of  New  York ;  the  Legislature  not  having  thought  proper 
to  extend  its  provisions  to  other  districts  of  the  State.  This  statute 
prescribes  penalties  for  keeping  more  than  a  certain  quantity  in  any 
one  place  in  the  city,  except  in  the  public  magazine  at  Freshwater  or  in 
a  different  manner  than  is  here  enjoined,  and  regulates  the  manner 
of  its  carriage  through  the  city;  but  also  omits  making  any  of  the 
offenses  common  nuisances.  It  is  not  hence  contended  that  keeping 
this  article  in  a  powder-house  properly  constructed  may  not,  in  cases  of 
gross  negligence,  become  dangerous,  and  a  nuisance;  but  that  the 
storing  of  it  in  this  way,  is  lawful  in  itself,  and  not  in  every  instance  a 
nuisance,  on  account  of  the  building  being  in  the  neighboi*hood  of 
dwelling-houses  or  contiguous  to  a  highway. 

The  only  difficulty  I  feel  in  this  cause  arises  from  the  manner  in 
which  it  is  brought  before  us  and  not  from  any  intricacy  in  the  real 
question,  which  from  what  passed  at  the  trial,  I  know  it  was  the  inten- 
tion of  both  parties  to  submit.  But  besides  the  answers  already 
given  to  the  argument  drawn  from  a  probability  that  the  jury  proceeded 
on  the  ground  of  negligence,  there  is  another  which  is  suggested  by  a 
palpable  defect  in  the  indictment.  It  states  that  the  defendants  did 
**  unlawfully  receive  and  keep  and  yet  do  keep  in  their  house  fifty  bar- 
rels of  gunpowder"  which  is  the  only  alleged  cause  of  the  hazard  com- 
plained of.  Now  if  it  be  not  unlawful  as  has  been  shown,  to  store 
gunpowder  in  this  way  we  can  not  give  judgment  against  the  defend- 
ants, without  recogniziDg  a  principle  which  must  end  in  the  demolition 
of  every  powder-magazine  in  the  State.  It  is  essential  that  every  in- 
dictment of  this  kind,  when  the  principal  act  is  lawful,  should  state 
with  precision,  what  has  rendered  it  otherwise,  that  is  from  what 
causes  arise  the  dangers  which  it  is  contemplated  to  suppress.  In  this 
instance,  the  prosecutor  ought  to  have  alleged  a  want  of  care  or  some 
negligence  in  the  manner  of  its  storing  or  keeping ;  because  whether  a 
lawful  act  becomes  a  nuisance  in  a  particular  way  or  in  consequence  of 
inattention,  is  oftentimes  a  question  of  law  on  which  a  defendant  is 


I  ch.  61. 


708  NUISANCES. 

not  obliged  to  acquiesce  in  the  opinion  of  a  Jury.  But  of  the  judg- 
ment of  the  court  he  will  be  debarred,  if  bills  may  be  drawn  in  this 
general  way  and  every  defect  supplied  by  presumptions  (which  in  this 
case  are  directly  against  the  truth),  that  every  thing  was  proved  neces- 
sary to  constitute  a  nuisance.  I  take  no  notice  of  the  second  count 
because  no  attempt  was  made  to  support  it. 

My  opinion  is  that  it  is  not  unlawful  except  in  the  city  of  New  York 
to  keep  gunpowder  in  a  magazine  properly  constructed  and  secured, 
though  the  same  be  near  to  dwelling-houses  and  a  public  street ;  but 
that  if  by  negligence  or  want  of  care  it  becomes  dangerous,  the  owner 
may  be  indicted ;  and  further  that  such  negligence  being  the  gist  of  the 
offense,  should  appear  of  record,  so  that  the  grounds  on  which  a  jury 
proceed  may  not  be  matter  of  conjecture,  but  be  tested  by  the  acts 
laid  in  the  indictment.  No  negligence  or  want  of  care  being  stated, 
and  knowing  judicially  that  none  was  proved,  I  am  of  opinion  that 
judgment  must  be  arrested. 

Kent,  C.  J.  The  first  count  in  the  indictment  merely  charges  that 
the  defendant  kept  fifty  baiTcls  of  gunpowder  in  a  certain  house  in 
Brooklyn  near  dwelling-houses  and  near  the  public  street.  It  does  not 
state  the  manner  in  which  the  house  and  powder  were  kept,  and  the 
validity  of  the  count  depends  upon  this  general  question,  whether  fifty 
barrels  of  powder  kept  in  a  house  near  dwelling-houses  and  a  public 
street,  is  per  se  a  nuisance.  There  is  no  allegation  that  the  house  or 
powder  were  carelessly  kept,  and  we  must  consider  the  case  as  if  it 
were  kept  with  the  greatest  discretion  and  security.  The  indictment 
can  not  be  extended  by  inference  or  implication.  The  only  question 
is,  whether  the  facts  laid  imply  a  common  nuisance.  I  am  clearly  of 
opinion  that  they  do  not,  and  that  a  powder  house  near  dwelling-houses 
may  or  may  not  be  a  nuisance,  according  to  circumstances,  and  which 
circumstances  must  be  explicitly  stated  in  the  indictment,  so  that  the 
defendants  may  be  prepared  to  meet  them,  and  so  that  the  court  may 
judge  of  their  force.^ 

The  books  contain  very  few  cases  on  the  subject.  There  is  an  anony- 
mous case  in  12  Modern,^  and  said  to  have  been  decided  before  Holt,  C.  J. , 
at  nisiprius  on  an  indictment  for  keeping  several  barrels  of  gunpowder 
in  a  house  in  Brentford,  till  they  could  be  conveniently  sent  to  London. 
The  indictment  is  not  given  and  we  can  not,  therefore,  know  under  what 
circumstances  the  powder  was  charged  to  have  been  kept ;  but  from  the 
temporary  deposit  of  it  we  may  infer  thlit  it  was  not  deposited  in  a  house 
well  prepared  for  its  reception.  In  that  case  Holt  is  said  to  have  ruled, 
that  to  support  the  indictment  there  must  be  apparent  danger  or  mis- 

1  1  Hawk,  book  ch.  76,  see.  88.  2  p.  342 
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chief  already  done ;  and  that  if  the  house  where  the  powder  was  kept 
was  appropriated  for  that  use  before  the  houses  near  by  were  erected,  it 
is  no  nuisance,  and  that  if  gunpowder  be  kept  in  such  a  place,  as  it  is 
dangerous  to  the  people,  it  becomes  a  nuisance.  This  case,  as  far  as  it 
is  any  authority,  goes  in  confirmation  of  the  principle,  that  the  time, 
place,  and  manner  are  all  important  and  essential  in  determining  whether 
a  powder  house  amounts  to  a  nuisance ;  but  considering  the  loose  man- 
ner in  which  this  case  is  reported  and  the  book  in  which  it  is  found,  it  is 
not  entitled  to  much  if  any  consideration.  The  case  of  King  v.  Taylor,^ 
was  also  cited,  but  it  throws  no  light  on  the  question ;  it  states  merely  the 
fact  that  the  Court  of  King's  Bench  granted  an  information  against  the 
defendant  as  for  a  nuisance,  for  keeping  great  quantities  of  gunpowder, 
to  the  endangering  the  church  and  houses  where  he  lived. 

The  inference  to  be  drawn  from  the  British  statute  of  5  George  I.,^ 
is  certainly  of  very  considerable  weight  in  the  argument  that  a  powder 
house  near  dwelling-houses  is  not  of  itself  and  under  all  circumstances  a 
nuisance.  That  statute  recites  that  great  quantities  of  gunpowder  were 
frequently  kept  in  warehouses  and  other  places  in  and  about  the  cities 
of  London  and  Westminster  to  the  apparent  danger  of  the  inhabitants ; 
and  it  enacts  that  from  a  certain  day  thereafter  it  should  not  be  lawful 
to  keep  above  six  hundred  weight  at  one  time,  in  any  warehouse  or  otiier 
place,  within  the  said  cities ;  and  it  is  worthy  of  notice  that  the  statute 
also  declares  that  after  a  certain  day  it  should  not  be  lawful  to  carry 
through  the  streets  more  than  two  thousand  weight  of  gunpowder  at  one 
time,  and  particularly  prescribes  the  mode  of  carriage.  If  the  present 
indictment  be  good  these  stores  of  gunpowder  within  the  city  of  London 
were  probably  all  nuisances,  as  they  must  have  been  near  dwelling- 
houses  and  other  buildings,  as  well  as  near  public  streets.  It  can  hardly 
be  supposed  that  if  they  were  so  the  frequent  use  of  them  would  httve 
been  endured,  and  that  it  would  have  been  deemed  requisite  to  have  de- 
clared that  after  such  a  day  they  should  be  unlawful. 

It  is  not  unfrequent  for  a  statute  to  come  in  aid  of  the  common  law 
by  giving  a  new  remedy  or  additional  penalties.  The  case  of  keeping 
swine  within  the  paved  streets  of  the  city  of  London  where  the  houses 
are  contiguous,  is  mentioned  as  an  instance ;  but  the  language  of  the 
statute  of  2  William  and  Mary,^  is  in  that  case  very  different.  It  de- 
clares that  for  the  better  keeping  the  streets,  etc.,  no  person  shall 
breed  or  keep  swine  under  the  pain  of  forfeiting  them,  and  does  not 
declare  that  the  practice  thereafter  shall  be  deemed  unlawful,  for  the 
common  law  had  already  made  such  a  declaration.^ 

1  Str.  lie?.  8  sess.  2,  ch.  8,  sec.  90. 

s  ch.  28.  4  2  Salk.  MO. 
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The  second  coi|nt  in  the  indictment  admits  of  much  less  doubt  than 
the  first.  It  contains  only  the  naked  fact  that  the  defendants  caused  to 
be  carried,  through  the  streets,  ten  casks  of  powder  in  a  cart,  the  wheels 
of  which  were  bound  with  iron.  The  quantity  of  powder  in  these  casks 
or  the  manner  in  which  they  were  secured  in  the  cart,  is  not  stated,  and 
it  appears  to  me  impossible  to  adjudge  that  the  act  alone  amounted  to 
a  nuisance  however  well  the  powder  might  have  been  guarded  from  acci- 
dent, and  however  small  the  quantity  might  have  been.  The  fears  of 
mankind  will  not  alone  create  a  nuisance  without  the  existence  of  real 
danger.^ 

I  am  of  opinion  accordingly  that  judgment  ought  to  be  arrested. 

Tompkins,  J. ,  having  been  concerned  as  counsel  gave  no  opinion. 

Spsnceb,  J.,  delivered  a  dissenting  opinion. 

JvdgmejU  arrested. 


NUISANCE  —  PUBLIC    HEALTH  —  BUBNING   BY   ORDEB   OF    PUBLIC 
AUTHORITIES  TO  PREVENT  SPREAD  OF  DISEASE. 

State  v.  Mayor  and  Aldermen  of  Ejnoxville. 

[12  Lea,  146;  47  Am.  Rep.  881.] 
In  the  Supreme  Court  of  Tennessee^  1883. 

It  ifl  not  an  Indiotable  nnlBanoe  for  olty  authorities  to  bum  infected  bedding  and  cloth- 
ing to  prevent  the  spread  of  small -pox,  using  proper  means  and  preoantlona  for  the 
safety  of  others,  although  snch  burning  causes  inconyenlenoe  to  a  few  persons  by  noz* 
ious  smoke  and  vapors. 

Conviction  of  nuisance.     The  opinion  states  the  case. 

Lea^  Attorney-General,  and  J,  C,  J.  WiHia/nis^  for  State. 

L.  A,  GratZy  for  Enoxville. 

Freeman,  J.  It  appears  from  this  record  that  in  the  latter  part  of 
the  year  1882,  and  first  of  1888,  the  small-pox,  as  an  epidemic,  pre- 
vailed to  a  considerable  extent.  The  city  of  Enoxville,  as  well  as  the 
connty,  thought  it  their  duty,  through  their  authorized  agencies,  to  take 
active  measures  to  relieve  as  well  as  prevent  the  spread  of  disease  both  in 
the  city  and  the  surrounding  country.  To  this  end  a  small-pox  hospital 
was  established  at  the  fair  grounds,  about  two  miles  from  the  city  with 
suitable  buildings  for  receiving  infected  patients,  and  two  ph3rsicians, 
Drs.  Hudgins  and  Shaw  employed,  the  one  by  the  city,  the  other  by 
the  county,  to  attend  patients  suif ering  with  the  disease.     Among  the 

18Atk.76a. 
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precautionary  measures  taken  to  prevent  the  spread  of  the  plague,  the 
clothing,  beds  and  bedsteads  used  by  persons  who  had  the  disease  and 
either  recovered  or  died,  were  directed  to  be  burned,  no  doubt,  under 
the  directions  of  the  attending  physicians.  This  we  take  it  was  done 
regularly  and  frequently  for  some  months  as  often  as  occasion  required. 
The  fair  grounds  property  consisted  of  between  sixty  and  sixty-five  acres 
of  land,  the  building  being  within  this  property,  and  the  infected  arti- 
cles burned  on  these  grounds,  probably  in  pits  dug  for  the  purpose. 
The  burning  seems  to  have  been  some  four  hundred  yards  from  the 
nearest  houses,  but  there  appears  to  have  been  numerous  dwellings 
occupied  about  that  distance,  and  farther  off,  but  still  liable,  more  or 
less,  to  be  affected  by  the  smoke  and  the  scent  from  the  burning  cloth- 
ing, etc.  That  this  at  times  was  more  or  less  offensive  is  probable,  if 
not  certain.  For  a  nuisance,  the  result  of  this  burning  and  the  unpleas- 
ant effects  of  the  smoke  thus  generated  and  disseminated,  the  defend- 
ants are  indicted. 

The  substance  of  the  charge  in  the  indictment  is  as  follows :  '*  That 
the  defendants  in  April,  1883,  near  the  houses  of  divers  good  citizens 
of  the  second  district  of  said  county,  and  near  two  public  and  common 
highways,  to  wit:  the  Rutledge  pike  and  the  road  running  by  and 
through  Eastport  for  aU  the  people  to  pass,  did  keep  and  maintain  a  cer- 
tain house  and  ground  known  and  called  a  smaU-pox  hospital,  where 
small-pox  patients  and  patients  afflicted  with  the  loathsome  disease  were 
conveyed  and  quarantined  by  said  board  of  mayor  and  aldermen  and 
J.  C.  Hudglns,  and  that  they,  the  defendants,  unlawfully  and  injuri- 
ously did  bum  and  caused  to  be  burned,  bed  clothes,  feathers,  bed- 
steads and  clothing  that  had  been  used  upon,  for  and  about  and  in 
nursing  said  small-pox  patients,  and  persons  afflicted  with  small-pox  as 
aforesaid.''  It  is  then  averred  that  by  means  aforesaid  that  is  by  such 
burning,  the  said  defendants  did  in  fact  impregnate  and  poison  the 
atmosphere  around  and  about  said  public  highways  and  said  dwellings 
and  grounds  of  citizens,  whereby  noisome  unwholesome  smells  from  said 
burning  aforesaid  on  divers  days  did  arise  so  that  the  air  was  made  cor- 
rupt, noisome  and  unhealthy  to  the  common  nuisance  of  the  good  citi- 
zens residing  and  passing,"  etc. 

We  have  quoted  the  language  of  the  indictment  to  which  the  defend- 
ants plead  not  guilty. 

The  question  definitely  made  by  the  averment  is  whether  the  defend- 
ants are  guilty  of  a  public  nuisance  by  burning  the  clothing,  beds,  etc., 
of  small-pox  patients  so  as  to  impregnate  the  air  by  such  burning  with 
smoke  to  the  annoyance,  hurt  or  inconvenience  of  the  public  residing 
near  by  or  passing  the  public  roads  in  the  manner  indicated  by  the  state- 
ment of  the  indictment? 
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It  is  not  averred  that  the  maimer  of  doing  this  was  improper,  thafe 
there  was  any  neglect  of  ordinary  or  reasonable  precautions  to  protect 
persons  from  the  effects  of  the  burning  clothings  but  only  that  it  was 
''  unlawfully  and  injuriously  done  "  producing  the  smoke  by  which  the 
air  was  unwholesomely  impregnated  with  offensive  smells  from  the  burn- 
ing articles,  and  this  unwholesome  infection  of  the  air  is  averred  to  have 
been  a  common  nuisance. 

There  is  no  averment  of  the  indictment  putting  in  issue  the  right  of 
the  city  or  county  to  establish  this  hospital  or  that  the  hospital  itself  was 
per  86  a  nuisance.  The  establishment  of  the  hospital  is  only  stated  by 
way  of  historical  inducement  to  the  real  charge,  which  is  that  by  burn- 
ing the  clothing,  beds,  etc.,  the  air  was  rendered  unwholesome  and 
noxious  and  offensive  to  the  citizens  inhabiting  near  the  place  and  the 
public  highways.  This  is  the  real  question  then  presented  by  the  indict- 
ment, whether  under  the  facts  and  circumstances  of  the  case  under  a 
proper  charge  of  the  court,  the  defendants  are  guilty  of  an  offense 
against  the  public  to  be  punished  by  the  State  in  what  they  are  charged 
to  have  done. 

That  the  State  may  well  authorize  the  erection  of  hospitals  and  make 
such  regulations  as  shall  be  deemed  effective  to  prevent  the  spread  of  an 
infectious  epidemic  disease,  no  one  at  this  day  would  question.  It  is 
among  the  inherent  police  powers  that  belong  to  all  governments.  R^a- 
lations  requiring  drainage  in  cities,  the  removal  of  offal  and  noxious 
decaying,  substances  in  the  midst  of  dense  populations,  and  many  other 
like  things  belong  to  this  category.^ 

That  it  can  equally  authorize  such  needful  regulations  and  establish- 
ments by  towns  and  cities  is  equally  clear.  In  fact  it  might  be  fairly 
inferred  as  the  incidental  powers  of  a  municipal  government  charged  with 
the  protection  of  life  and  property  of  a  citizenship  by  the  necessity  of 
the  case,  closely  aggregated  within  a  comparatively  small  space,  where 
infection  in  case  of  prevalent  epidemics  is  liable  to  spread  rapidly  and 
certainly,  to  establish  hospitals  and  make  such  regulations  as  would  tend 
to  isolate  the  infected  from  contact  with  the  general  public.  The  failure 
to  exercise  such  power  would  be  deemed  in  this  age  a  mark  of  a  crude 
and  undeveloped  civilization.^  Suffice  it  to  say  however  here,  that  the 
power  to  establish  the  hospital  in  this  case  is  not  a  question  raised  by 
the  indictment  directly,  but  the  question  is  whether  the  impregnation  of 
the  air  by  the  smoke  from  the  burning  clothing  under  the  circumstances 
is  criminal.  That  smoke  or  noxious  vapors  which  materially  corrupt  the 
air,  rendering  the  occupation  of  houses  near  ^v  uncomfortable  as  habi- 

s  See  Oooley  Oonst.  Lim.  (5Ui  ed.)  740-748.  i  See  4  Wait  Act.  A  Del.  764,  and  anthoii- 

ttee  cited. 
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tations,  is  a  nuisance,  is  settled  bj  the  nniform  current  of  authorities. 
That  the  owner  or  occupier  of  houses,  whether  in  the  city  or  county,  has 
the  right  to  enjoy  pure  and  wholesome  air,  that  is  as  pure  and  whole- 
some as  their  local  situation  can  reasonably  supply,  and  any  act  which 
materially  corrupts  or  pollutes  the  air,  done  without  authority  or  justi- 
fication is  strictly  a  nuisance,  is  well  settled  by  authority.^  This  is  all 
clear.  The  jury  have  found  the  defendants  guilty,  and  on  the  facts, 
that  is  the  existence  of  the  smoke  and  of  its  rendering  the  occupation 
of  the  houses  of  persons  living  hard  by  uncomfortable  and  the  air  less 
pure  temporarily  than  otherwise  would  have  been  the  case  from  the 
nature  of  their  location,  there  is  no  ground  on  which  this  court  could 
reverse  the  finding  of  facts  for  want  of  testimony  to  sustain  it. 

The  question  is  whether  this  finding  was  under  a  correct  statement 
of  the  law  by  the  court  below,  and  whether  there  was  a  sufScient  justi- 
fication and  authority  for  what  was  done;  whether  his  honor  gave 
defendants,  the  benefit  of  the  rules  of  law  tending  to  show  such  justifi- 
cation and  authority  for  their  acts,  which  are  not  of  themselves  denied 
or  seriously  controverted. 

His  honor,  after  defining  a  nuisance  with  reasonable  accuracy  and 
telling  the  jury  that  the  burning  must  have  been  of  such  character  and 
so  often  as  to  create  a  permanent,  frequent  and  common  nuisance,  said 
to  the  jury  that  the  question  was  not  as  to  the  authority  of  the  city 
and  county  to  take  precautionary  measures  to  prevent  the  spread  of 
disease  or  to  build  a  hospital  for  that  purpose,  or  whether  it  was  prop- 
erly located,  or  even  whether  it  was  a  suitable  place,  or  whether  the 
burning  was  the  best  means  to  destroy  infected  articles  of  bedding, 
clothing,  etc.  He  then  refers  to  the  grounds  of  the  defence  that  no 
nuisance  was  really  committed,  and  if  so  the  acts  were  within  the  scope 
and  authority  conferred  on  the  county  and  city  authorities  by  law. 

In  reference  to  these  defences  he  tells  the  jury  that  if  no  nuisance 
was  committed,  — that  is,  no  injury  done  by  the  burning  to  the  purity 
of  the  air,  —  as  a  matter  of  course  defendants  were  not  guilty. 

As  to  whether  there  was  any  legal  authority  for  doing  what  was 
done, — the  burning  of  the  clothing,  etc.,  and  consequent  creation  of 
the  smoke  complained  of,  — he  says,  substantially,  that  the  powers  con- 
ferred on  county,  court  or  city  authorities  to  prevent  the  introduction 
and  spread  of  diseases  must  be  construed  to  mean  lawful  acts,  and  not 
the  exercise  of  unlimited  and  arbitrary  powers,  and  it  could  not  be 
presumed  the  Legislature  intended  to  confer  such  powers,  as  from  mis- 
take, want  of  proper  information  or  regard  to  the  rights  of  individuals 
and  the  public,  with  design  or  otherwise,  greater  evil  may  arise  than 

1  See  4  Wait  Act.  &  Def .  748,  authorities  cited. 
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they  may  be  combating.     How  an  act  authorized  by  the  Legislatare 
could  per  se  be  unlawful  we  do  not  see. 

He  then  on  this  basis  told  the  jury  the  Legislature  could  not  be  con- 
strued to  have  authorized  a  yiolation  of  law,  and  the  powers  conferred 
on  the  city  were  to  be  exercised  with  due  regard  to  the  legal  rights  of 
all ;  and  if  in  the  exercise  of  their  powers  the  city  or  county  should 
violate  the  law  they  would  be  amenable  to  the  law  for  its  violation. 
Just  precisely  what  his  honor  intended  the  jury  to  understrnd  by  these 
generalities  it  is  not  very  easy  to  see  thus  far.  But  the  next  sentence 
enables  us  perhaps  to  gather  the  application  of  the  remarks  quoted. 
He  summed  up  the  point  to  the  jury  in  these  words:  ^^The  question 
on  the  indictment  is,  nuisance  or  no  nuisance,  and  if  the  nuisance  be 
proved,  then  the  next  question  is,  who  caused  it  or  procured  it  to  be 
done?"  He  then  instructs  the  jury  that  in  misdemeanors  all  who 
participate  are  principals  in  the  act,  and  adds :  '^  Relatively  all  citizens 
of  community  have  rights  for  the  use  and  enjoyment  of  the  common 
air  in  as  pure  a  state  as  the  ordinary  transactions  of  men  permit." 

The  theory  of  all  this  is,  that  though  the  hospital  was  properly 
located,  and  burning  the  best  means  to  destroy  the  infected  articles  of 
clothing  and  the  like  under  the  circumstances,  yet  if  in  doing  it  the 
air  was  rendered  less  pure  than  by  the  ordinary  transactions  of  men, 
the  defendants  were  guilty  and  should  be  convicted  of  the  nuisance 
charged.  This,  under  his  previous  definition  of  a  nuisance,  as  *^  that 
which  incommodes  or  annoys,  something  which  produces  inconvenience 
or  damage,"  left  the  jury  nothing  to  do  but  find  this  inconvenience  or 
annoyance ;  and  if  so,  then  a  verdict  of  guilty  must  follow. 

This  is  made  stronger  and  clearer  by  his  refusal  to  charge  as  requested 
by  defenlant's  counsel  in  the  first  request  made,  which  was  substan- 
tially that  if  the  burning  of  the  infected  clothing  which  had  been 
used  by  persons  afflicted  with  small  pox,  at  or  near  the  hospital 
grounds,  was  reasonably  necessary  to  prevent  the  spread  of  the  disease, 
and  if  done  in  a  place  reasonably  remote  from  human  habitation,  then 
the  mere  smoke  and  smell  arising  from  the  burning  of  such  clothing, 
although  it  may  have  been  a  temporary  and  slight  inconvenience  to 
such  of  the  people  as  may  be  living  in  the  neighborhood,  would  not, 
under  these  circumstances,  be  an  indictable  nuisance.  This  request  is 
sound  law,  as  we  think.  Refusing  this  request,  and  charging  as  he  did, 
involved  the  proposition  that  means  reasonably  adopted  to  prevent  the 
spread  of  the  disease  could  not  be  used  if  it  produced  temporary 
inconvenience  to  persons  resident  near  where  the  means  were  thus  being 
used. 

In  this  his  honor  clearly  erred.     All  the  rules  of  our  law  that  rest  on 
the  idea  of  restraint  or  limitation  placed  upon  the  rights  of  the  indi- 
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Yidual,  where  the  interests  of  the  public  are  to  be  advanced  or  protected, 
are  based  on  the  opposite  theory  from  what  is  thus  announced  by  his 
honor. 

The  general  principle  resulting  from  the  decided  cases  is  thus  given 
by  Judge  Cooley.^  ''It  would,"  he  said,  ''be  quite  impossible  to 
enumerate  all  the  instances  in  which  the  police  power  is  or  may  be 
exercised,  because  the  various  cases  in  which  the  exercise  by  one  indi- 
vidual of  his  rights  may  conflict  with  a  similar  exercise  by  others,  or 
may  be  detrimental  to  the  public  order  or  safety,  are  infinite  in  number 
and  variety.  And  there  are  other  cases  where  it  becomes  necessary  for 
the  public  authorities  to  interfere  with  the  control  by  individuals  of 
their  property,  and  even  destroy  it  where  the  owners  themselves  have 
fully  observed  all  their  duties  to  their  fellows  and  to  their  State,  but 
where,  nevertheless,  some  controlling  public  necessity  demands  the 
interference  or  destruction.  A  strong  instance  of  this  description  is  * 
where  it  becomes  necessary  to  take  or  destroy  the  private  property 
of  individuals  to  prevent  the  spreading  of  a  fire,  the  ravages  of  pesti- 
lence, the  advance  of  a  hostile  army,  or  any  great  public  calamity. 
Here  the  individual  is  in  no  default,  but  his  interest  must  yield  to  that 
necessity  which  knows  no  law." 

The  principle  thus  stated  is  sound  and  applicable  to  the  case  in  hand. 
The  proof  very  definitely  tended  to  show  that  burning  the  articles 
mentioned  was  the  best  means  known  of  preventing  the  spread  of 
infection,  if  not  the  only  certain  means  of  doing  so ;  that  it  was  the 
uniform  practice  in  hospitals  where  such  diseases  were  being  treated, 
and  recognized  as  the  accredited  mode,  recommended  and  indorsed  by 
the  best  lights  of  the  medical  profession.  . 

If  this  be  so,  then  the  simple  question  is  whether  parties  using  such 
means  so  accredited  in  good  faith  shall  be  held  criminally  liable  if  they 
should  produce  temporary  inconvenience  to  other  parties  near  by,  for 
this  is  the  substance  of  the  request  refused  by  his  honor. 

The  loss  to  the  individuals  was  only  a  temporary  one  by  having  the 
air  for  a  time  impregnated  with  smoke,  offensive  though  it  was,  yet 
if  this  was  done  in  order  to,  and  did  reasonably  tend  to  prevent  the 
spread  of  a  loathsome  and  dangerous  disease,  by  which  the  lives  of  from 
twenty-five  to  fifty  per  cent  of  persons  attacked  are  liable  to  die,  as  one 
physician  swears  in  this  case,  then  it  is  too  clear  to  doubt  that  the 
interest  of  the  life  of  many  can  not  be  permitted  to  be  periled  that 
others  may  enjoy  the  air  untainted  by  smoke  from  clothing  infected  by 
the  disease  being  burned  at  a  reasonably  safe  distance  from  their 
dwellings.    If  you  may  rightfully  destroy  the  house  in  which  a  man 

1  OoDBt.  Lim.  (Mh  ed.)  788. 
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dwells  in  order  to  prevent  the  spread  of  a  fire  or  the  ravages  of  a  pesti- 
lence, it  follows  you  may  much  more  destroy  for  a  time  the  saluhrity 
of  the  air,  provided  it  shall  tend  reasonably  to  the  result  demanded  by 
the  public  interest. 

We  do  not  deem  it  necessary  to  enlarge  on  such  a  proposition. 

The  rule  applicable  to  such  a  case  is  that  if  the  act  was  done  by 
public  authority  or  sanction,  and  in  good  faith,  and  was  done  for  the 
public  safety  and  to  prevent  the  spread  of  the  disease,  and  such  means 
used  as  are  usually  resorted  to  and  approved  by  medical  science  in  such 
cases,  and  was  done  with  reasonable  care  and  regard  for  the  safety  of 
others,  then  the  parties  were  justified  in  what  they  did,  and  the  parties 
inconvenienced  could  not  complain  nor  could  the  State  enforce  a  crim- 
inal liability  for  results  of  temporary  inconvenience  or  unpleasantness 
that  accrue  from  the  use  of  such  proper  and  accredited  means  for  the 
'  safety  of  the  community  against  the  spread  of  the  disease. 

The  theory  of  his  honor  is  the  opposite  of  this  and  is  erroneous.     Let 
the  judgment  be  reversed  and  the  case  remanded  for  a  new  trial. 

Judgment  reversed;  case  remanded. 


GAME  LAWS*  OFFERING  TO  SELL  BIRDS  KILLED  IN  ANOTHER  STATE. 

COMMONWEAIiTH  V.    HaLL. 

[12S  Mass.  410 ;  85  Am.  Rep.  887.] 
In  the  Supreme  JudicicU  Court  of  MaeatichusettSj  1880, 

The  Statute  Pnntehing  axiy  one  who  in  Kaeeaohosette  takes  or  kUlB  a  woodoook» 
etc,  between  speoifled  days,  or  buys,  sells,  offers  for  sale  or  has  them  in  his  possession 
within  the  same  time,  does  not  apply  to  such  birds  lawfully  taken  or  kiUed  in  aaoUier 
SUte. 

Conviction  of  unlawfully  offering  woodcock  for  sale.  The  opinion 
states  the  facts. 

E.  Avery ^  for  defendants.  (?.  Marston^  Attorney-General,  and  F.  H. 
QeelUt,  Assistant  Attorney-General,  for  the  Commonwealth. 

Gray,  C  J.  This  complaint  is  founded  on  the  statute  of  1879,^  by 
which  it  is  enacted  that  *'  whoever  in  this  Commonwealth  takes  or  kills 
ny  woodcock  or  any  ruffed  grouse,  commonly  called  partridge,  between 
the  first  day  of  January  and  the  first  day  of  September  in  any  year,  or 
any  quail  between  the  first  day  of  January  and  the  fifteenth  day  of 

1  ch.  909,  sec.  1. 
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October  in  any  year,  or  within  the  respective  times  aforesaid  sells, 
buys,  has  in  possession  or  ojffers  for  sale,  any  of  said  birds,  shall  upon 
conviction  be  punished  by  a  fine  of  $20  for  each  and  every  said  bird." 

The  clause  of  this  statute  as  to  having  in  one's  possession  within  the 
times  mentioned  '^any  of  said  birds"  neither  on  the  one  hand,  ex- 
pressly includes  like  the  statute  of  1855,^  and  the  General  Statutes^ 
''birds  taken  or  killed  in  this  Commonwealth  or  elsewhere;  "  nor  on 
the  other  hand  is  it  in  terms  limited  like  the  Revised  Statutes,^  and  the 
statutes  of  1870,^  and  1877,^  to  birds  taken  or  killed  within  the  Com- 
monwealth. 

The  question  presented  by  the  case  at  bar  is  whether  in  the  absence 
of  any  explicit  manifestation  of  the  intent  of  the  Legislature  the  words 
''  any  of  said  birds  "  are  tj  be  construed  in  the  larger  sense  as  mean- 
ing any  woodcock,  partridge  or  quail  whatever ;  or  in  the  more  re- 
stricted sense  as  meaning  any  woodcock,  partridge  or  quail  taken  or 
killed  in  this  Commonwealth  within  the  times  before  mentioned.  By  the 
first  alternative  the  mere  possession  in  the  first  part  of  every  year,  of 
birds  which  had  been  lawfully  taken  or  killed  in  another  State,  or  even 
in  this  Commonwealth,  and  at  a  time  when  it  was  lawful  to  kill  them 
here,  would  be  made  a  punishable  offense ;  as  if  for  instance  woodcock 
killed  in  the  autumn  should  be  preserved  in  ice  after  the  first  of  Janu- 
ary for  subsequent  consumption.  To  adopt  such  a  conclusion,  when 
not  imperatively  required  by  the  language  of  the  act,  would  be  incon- 
sistent with  the  ordinary  rules  of  construction  of  penal  statutes. 

Some  stress  was  laid  by  the  attorney-general  on  the  proviso  inserted 
at  the  end  of  section  1  of  the  statute  of  1879  in  these  words:  ''  Pro- 
vided that  any  person  may  buy,  sell  or  have  in  possession  quail  and 
pinnated  grouse,  commonly  called  prairie  chicken,  during  the  months 
of  January,  February,  March  and  April,  provided  the  same  are  not 
taken  or  killed  contrary  to  the  provisions  of  this  act."  This  proviso, 
with  no  other  change  except  in  being  limited  to  four  months  instead  of 
extending  throughout  the  year,  is  taken  from  the  statute  of  1877,^'  in 
which  it  appears  at  the  end  of  section  7,  corresponding  to  section  9  of 
the  statute  of  1879  and  imposing  a  penalty  on  ''  whoever  in  this  Com- 
monwealth at  any  season  of  the  year,  takes  or  kills  any  pinnated  grouse, 
commonly  called  prairie  chicken,  unless  upon  ground  owned  by  him  and 
grouse  placed  thereon  by  the  owner."  This  proviso  relating  both  to 
quail  and  to  pinnated  grouse,  has  thus  been  transferred,  from  a  section 
relating  to  pinnated  grouse  and  not  to  quail,  to  a  section  relating  to 
quail  and  not  to  pinnated  grouse.    That  it  is  not  necessarily  inconsis- 

1  ch.  197,  sec.  1.  *  ch.  804,  sec.  1. 

1  ch.  82,  sec.  1.  *  ch.  06,  sec.  L 

<  ch.  fiS,  sec  L  *  oh.  95. 
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tent  with  a  strict  construction  of  the  enacting  clauses  of  the  statute 
is  shown  by  the  very  fact  of  its  having  be6n  first  introduced  in  the  stat- 
ute of  1878  which  expressly  limited  the  prohibition  of  having  in  posses- 
sion woodcock,  partridge  or  quail  to  those  '*  taken  or  killed  within  this 
Commonwealth. ' '  ^ 

The  true  construction  of  the  clause  in  question  is  put  beyond  doubt 
,  by  section  10  which  enacts  that  *^  in  all  prosecutions  under  the  provis- 
ions of  this  act,  the  possession,  except  as  provided  in  section  1,  by  any 
person  or  corporation,  of  birds  mentioned  as  protected  by  this  act, 
during  the  time  within  which  the  taking  or  the  killing  of  the  same  is 
prohibited,  shall  be  prima  facie  evidence  to  convict  under  this  act" 
That  the  words  ^*  except  as  provided  in  section  1,  "  refer  to  the  pro- 
viso only  and  not  to  the  enacting  clauses  of  that  section,  may  be  in- 
ferred from  the  exceptions  not  mentioning  the  second,  third  and  fourth 
sections,  relating  to  ducks  and  teal,  plover  and  redsnapper,  doves  and 
terns,  which  contains  no  such  proviso,  but  are  in  all  other  respects  like 
the  first  section.  And  saying  that  possession  shall  be  prima  facie  evi- 
dence necessarily  implies  that  it  shall  not  be  conclusive,  and  if  the 
mere  possession  of  birds  during  the  time  within  which  the  taking  or 
killing  of  them  is  prohibited,  of  itself  constituted  an  offense  under  the 
previous  sections  .of  the  statute,  to  say  that  such  possession  Bhall  be 
prima  facie  evidence  would  be  superfluous  if  not  absurd. 

The  object  of  the  statute  is  to  protect  these  birds  during  the  breed- 
ing season  and  for  such  a  reasonable  portion  of  the  year  as  may  pre- 
vent them  from  being  exterminated  or  their  numbers  diminished  in  this 
Commonwealth.  The  mode  in  which  the  statute  seeks  to  attain  this 
object  is  by  punishing  the  taking  or  killing  of  such  birds  in  this  Com- 
monwealth during  the  times  specified,  or  the  bujring,  selling,  offering 
for  sale,  or  having  in  possession  in  this  Commonwealth  during  those 
times,  of  birds  so  taken  or  killed ;  and  by  enacting  that  the  possession 
in  this  Commonwealth  at  such  times  of  any  birds  of  the  kinds  specified 
shall  be  prima  fade  evidence  to  convict ;  leaving  it  for  the  defendant  to 
prove  if  he  can  that  the  birds  found  in  his  possession  were  not  taken  or 
killed  in  this  Commonwealth  at  a  prohibited  time.  So  construed,  the 
statute  is  reasonably  adapted  to  carry  out  its  object,  and  is  free  from 
all  constitutional  diflftculty.^ 

In  the  case  at  bar  it  being  agreed  that  the  woodcock  which  the  de- 
fendants had  in  their  possession,  offered  for  sale  and  sold,  had  been 
lawfully  taken  or  killed  in  another  St&te,  the  defendants  were  wrongly 
convicted. 

1  Stat  1877,  ch.  95,  sec  1.  >  Com.  v.  WllUamB,  6  Graj,  1, 6 ;  Phelpa  «» 

Bacey.  60  N.  T.  10;  <.  e.l9  Am.  Bap.  140; 
Railroad  Oo.  v.  Hnseii,  96  U.  S.  465. 
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The  cases  mentioned  at  the  argument  are  distinguishable  from  the 
present  case.  The  statute  of  39  and  40  Victoria,^  under  which  it  was 
held  in  Whitehead  v.  Smithers,^  that  a  person  having  in  his  possession 
a  plover  killed  abroad  might  be  convicted,  differed  from  the  statute 
before  us  in  explicitly  enacting  that  any  one  who  should  at  certain 
seasons  *^  kill,  wound  or  take  any  wild  fowl,  or  have  in  his  con- 
trol or  possession  any  wild  fowl  recently  killed,  wounded  or  taken," 
should  be  subject  to  a  penalty;  and  in  omitting  to  re-enact  the 
clause  of  a  previous  statute,  which  allowed  a  defendant  to  show 
that  the  bird  had  been  bought  or  received  before  the  prohibited  time, 
or  from  some  reason  residing  out  of  the  realm.  And  the  statute  of  New 
York  of  1871,3  under  which  the  defendant  was  convicted  in  Phelps  v. 
Racey^  above  cited,  for  having  in  his  possession  quail  killed  in  another 
State,  enacted  that  no  person  should  kill  or  expose  for  sale,  or  have  in 
his  possession  ^'  after  the  same  has  been  killed,''  any  quail  between  the 
times  mentioned  and  defined  the  cases  (of  which  that  before  the  court 
was  not  one)  in  which  the  defendant  might  protect  himself  by  proving 
that  the  bird  had  been  killed  before  the  prohibited  time,  or  in  a  State 

in  which  the  kiUing  was  not  prohibited. 

EoDce^ptions  sustained. 


NinSANCE— DISORDERLY  HOUSE  —  TEN-PIN  ALLEY. 

State  v.  Hall. 

[82  N.  J.  (L.)  168.] 

In  the  Supreme  Court  of  New  Jersey^  1867. 

L  A  Ten-Pin  Alloy  Kept  for  pnbUo  use  in  a  yUlage,  \b  not,  per  m»  a  nnlBanoe. 

2.  Nor  is  sach  Ten-Pin  Alley  a  nuisance,  though  kept  In  oonneotion  with  a  lager  beer 
saloon. 

8.  Where  it  is  one  of  the  Terms  of  the  establishment,  that  the  loser  is  to  pay  for  the  use 
of  the  alley,  snch  playing  Is  not  gambling. 

This  was  a  case  certified  from  the  Oyer  and  Terminer  of  the  county 
of  Hunterdon,  and  was  heard  before  the  Chief  Justice  and  Justice 
Bedle.     The  facts  sufficiently  appear  in  the  opinion  delivered. 

For  the  State,  Van  Fleet  and  Van  Syckd. 

For  defendant,  George  A.  Alien  and  SkUlman, 

The  opinion  of  the  court  was  delivered  by  the  Chief  Justice.    The 

1  ch.  89,  sec  8.  *  ch.  72L 
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first  point  on  which  the  advisory  opinion  of  this  court  is  asked  is, 
whether  a  ten-pin  alley,  kept  for  gain,  in  a  populous  village,  and  open  to 
public  use,  is,  per  se,  a  disorderly  house  or  a  public  nuisance. 

It  seems  to  me,  that  unless  we  are  prepared  to  disturb  the  well  set- 
tled principles  of  law  which  belong  to  this  subject,  this  interrogatoty 
can  not  be  answered  in  the  affirmative.  In  a  legal  point  of  view,  a 
house  may  be  disorderly  in  two  ways,  viz.,  first,  from  the  end  or  pur- 
pose to  which  it  is  appropriated ;  and  second,  from  the  mode  in  which 
it  is  kept.  The  end  or  purpose  for  which  the  house  is  designed,  will 
render  the  keeping  of  such  illegal,  if  it  be  such  as,  of  necessity,  con- 
travenes the  provisions  of  any  public  statute ;  or  be  such  as  must  be  in- 
jurious to  the  public  morals,  peace  or  health ;  or  to  the  comfort  of 
society.  Instances  of  this  sort  are  brothels,  or  places  kept  as  a  ren- 
dezvous for  thieves.  But  if  the  purpose  of  the  house  be  not  neces- 
sarily injurious  to  society,  the  keeping  of  such  house  Is  never  criminal, 
unless  it  be  made  so  by  the  manner  in  which  it  is  conducted.  No  ex- 
ample, I  think,  can  be  found  in  any  adjudication  which  is  authority  in 
this  court,  which  holds  that  the  law  forbids  the  citizen  to  use  his  house 
for  any  purpose,  which,  in  itself,  is  not  necessarily  hurtful  to  the  com- 
munity. That  the  particular  business  of  the  house  may,  by  the  neglect 
or  design  of  the  keeper,  sometimes,  or  many  times,  be  perverted  to  im- 
moral or  noxious  purposes,  can  not  take  away  from  the  generality  the 
right  to  carry  on  such  business.  The  only  question  is,  whether  the  busi- 
ness which  the  house  promotes  is,  in  itself,  hurtful  to  the  community ; 
and  if  it  is  not  a  house  or  building  appropriated  to  a  business  admit- 
tedly of  such  a  character,  it  is  not,  per  se,  a  nuisance.  This,  it  is  con- 
ceived, is,  and  always  has  been  the  clearly  established  rule  of  law  on 
this  subject,  and  until  the  decision  of  the  case  of  Tanner  v.  The  Trus- 
tees of  Albion,^  which  was  cited  in  the  argument,  was,  so  far  as  is  known, 
entirely  unquestioned.  The  adjudication  thus  referred  to  is  undeniably 
to  the  point,  for  the  court  pronounced  a  bowling  alley,  kept  for  hire,  to 
be  a  public  nuisance,  at  common  law,  though  gambling  be  expressly 
prohibited.  For  this  doctrine,  HalVs  Case^^  is  called  into  vouch  ;  and 
Mr.  Justice  Cowen,  who  prepared  the  opinion  in  the  New  York  case 
just  cited,  appears  to  have  supposed  that  this  common-law  authority 
established  the  proposition,  that  rope  dancing  in  public,  for  hire,  was  in 
itself  a  nuisance.  But  this  is  obviously  a  misconception,  as  will  appear 
from  a  perusal  of  the  case  in  Ventris,  where  the  facts  of  the  transaction 
are  stated  very  intelligibly,  as  well  as  the  reasons  of  the  judgment 
founded  upon  them.  The  circumstances  were  these:  complaint  was 
made,  says  this  reporter,  by  divers  of  the  citizens  about  Charing  Crossi 

1  5  urn,  121.  s  Beported  in  1  Mod.  70;  in  S  Keb.  8(6; 

and  in  1  Vent.  109. 
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that  Jacob  Hall  was  erecting  ''  a  great  booth  in  the  street,  intending  to 
show  his  feats  of  activity  and  dancing  upon  ropes  there ;  **  that  the  court 
thereupon  ordered  him  to  be  sent  for  and  warned  him  that  he  should 
proceed  no  further,  and  directed  that  an  indictment  should  be  pre- 
sented to  the  grand  jury;  and  being  afterwards  informed  that,  not- 
withstandiilg  this  caution  to  him,  he  was  proceeding  with  the  building, 
caused  him  to  be  again  brought  before  them,  and  upon  his  refusing  to 
enter  into  a  recognizance,  to  cease  further  building,  he  was  committed, 
and,  in  the  language  of  the  reporter,  *'  the  court  caused  a  record  to  be 
made  of  the  nuisance,  as  upon  their  own  view  (it  being  in  their  way  to 
Westminster),  and  awarded  a  writ  thereupon  to  the  sheriff  of  Middle- 
sex, commanding  him  to  prostrate  the  building.  And  the  court  said, 
things  of  this  nature  ought  not  to  be  placed  amongst  people's  habita- 
tions, and  that  it  was  a  nuisance  to  the  king's  royal  palace,  and  besides, 
that  it  straightened  the  way,  and  was  insufferable  in  that  respect." 
Such  is  the  best  account  that  we  have  of  that  case ;  those  contained  in 
Modern  and  Keble,  though  not  so  full  or  perspicuous,  are  not  inconsis- 
tent with  it ;  and  it  is  clear,  therefore,  that  this  precedent  affords  not 
the  least  ground  for  the  assumption  in  the  case  in  New  York,  that  it 
was  a  decision  to  the  effect  that  a  public  stage  for  rope  dancing  was  a 
nuisance,  per  se.  The  fact  is,  the  language  of  the  court  in  HalVs  Case 
plainly  admits  the  legality  of  an  exhibition  of  rope  dancing,  for  the 
circumstance  which  rendered  it  unlawful,  was  the  erecting  a  booth  for 
such  puipose  near  the  king*s  palace,  in  a  public  street.  The  Court  of 
King's  Bench  adjudged  that  a  structure,  for  the  exhibition  of  a  rope- 
dancer,  could  not  be  lawfully  placed  in  a  public  highway ;  this  is  familiar 
law  and  no  one  will  call  it  in  question.  But  I  am  entirely  at  a  loss  to 
perceive  how  this  principle  sustains  the  doctrine  announced  in  Tanner 
Y.  The  Trustees  of  Albion^  which  was,  that  similar  structures  were 
nuisances,  even  if  put  upon  private  property.  In  my  estimation,  the 
ancient  case  does  not  apply,  in  the  remotest  degree  to  the  modern  one. 
But  in  addition  to  this  authority,  Mr.  Justice  Cowan  refers,  in  cor- 
roboration of  his  hypothesis,  to  a  statement  which,  in  Keble  and 
Modem,  in  the  report  of  Hall's  Case,  is  put  in  the  mouth  of  Chief 
Justice  Hale,  in  these  words :  ' '  That  in  the  eighth  year  of  Charles  I. 
Noy  came  into  court  and  prayed  a  writ  to  prohibit  a  bowling-alley 
erected  near  St.  Dunstan's  Church,  and  had  it."  The  first  comment  on 
this  citation  which  naturally  suggests  itself  is,  the  unreliable  form  in 
which  this  alleged  statement  attributed,  to  Lord  Hale,  has  been  trans- 
mitted to  us ;  it  is  recorded  as  an  unmeditated  observation,  falling  from 
him  in  the  progress  of  a  cause,  unexplained  by  any  of  the  circumstances 
of  the  affair,  and  it  obviously  related  to  an  occurrence  which  had  taken 
place  nearly  thirty  years  before  and  which  is  not  alluded  to  by  the 
2  Defencbs.  46 
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reporter,  Noy,  who,  in  his  capacity  of  attorney-general,  is  said  to  have 
made  the  motion,  nor  is  any  mention  made  of  such  proceeding  by  Lord 
Hale  himself  in  his  work  on  criminal  law.  Our  only  assurance  there- 
fore, of  the  authenticity  or  correctness  of  the  alleged  reminiscence  of 
the  chief  justice,  is  the  first  volume  of  Modern,  and  the  report  by  Keble, 
the  former  of  which  is  a  book  not  much  to  be  relied  on ;  and  as  to  the 
latter,  its  character  is  so  bad,  that  in  former  times  it  was  forbidden  to 
be  quoted,  and  it  is  said,  that  *^Park,  after  hearing  Lord  Kenyon's 
censures  upon  Keble' s  reports,  upon  returning  home  burned  his  copy." 
And,  indeed,  if  it  were  important  to  criticise  minutely  this  saying  attri- 
buted to  Lord  Hale,  it  might  be  pertinent  to  inquire  how  probable  it  is 
that  the  Court  of  King's  Bench  granted  a  writ,  as  Keble  says  was  done, 
on  the  application  of  the  attorney-general,  to  prostrate  a  building 
alleged  to  be  a  nuisance,  without  either  an  indictment,  information,  or 
trial  of  the  offender.  And  it  is  also  obvious,  that  if  what  the  chief 
justice  said  is  to  be  received  as  authority  with  regard  to  the  nature  of 
the  offense  to  which  he  referred,  so  it  must  have  equal  force  in  favor  of 
the  doctrine  of  the  judicial  power  to  put  an  end  to  nuisances  at  common 
law  in  this  arbitrary  mode.  But  it  is  not  necessary  to  pursue  further 
this  line  of  inquiry,  for  the  evident  reason  that  so  far  as  concerns 
the  argument  in  hand,  it  is  of  no  consequence  whatever  whether  or 
not  Lord  Hale  made  the  remark  in  question;  for  such  remark 
does  not  even  tend  to  elucidate  the  proposition  under  examina- 
tion, which  is  that  the  mere  keeping,  in  any  form  whatever,  of  a  public 
bowling  alley,  or  other  similar  place  of  resort,  was  an  offense  at  com- 
mon law.  By  the  statute,  83  Henry  VIH.  ,^  it  was  made  penal  for  any 
person,  with  the  exception  of  noblemen  and  gentlemen  of  a  certain 
quality,  to  play  at  bowls,  and  the  consequence  obviously  was,  thnt  a 
house  erected  for  the  purpose  of  enabling  persons  habitually  to  violate 
this  prohibitory  act,  was  a  nuisance,  so  that  Lord  Hale's  observation, 
admitting  its  authenticity,  is  authority  simply  to  the  effect  that  a  place 
of  public  amusement,  if  kept  in  violation  of  the  provisions  of  an  act  of 
Parliament,  might  be  abated.  This  is  a  principle  no  one  will  dispute ; 
but  it  has  no  analogy  to  the  question  to  be  decided  in  this  case.  And 
the  same  observation  also  applies  to  the  cases  of  Bex  v.  IHaon^  Rex  v. 
Higginson^^  and  Bex  v.  Howell^^  the  first  of  wliich  sustained  an  indict- 
ment for  keeping  a  gaming-house,  and  the  last  two  were  to  a  like  effect, 
with  regard  to  places  dedicated  to  cock-fighting.  As  both  these  prac- 
tices of  gaming  and  cock-fighting  rested  under  a  statutory  interdict, 
these  decisions  are  clearly  referable  to  admitted  principles ;  plainly, 

1  oh.  9.  8  2  Burr.  13S2. 
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none  of  them  bear  upon  the  present  inquiry.  On  the  word  of  Lord 
Coke,  we  know  that  games  with  dice  and  cards  were  not  prohibited  by 
the  general  rules  of  law ;  for  in  the  Case  of  Monopolies^^  he  says : 
**  Therefore,  playing  at  cards  and  dice,  etc.,  is  not  malum  in  se^  for 
then  the  queen  could  not  tolerate  or  license  it  to  be  done ;  "  and  he 
then  refers  to  various  ancient  acts  of  Parliament  which  had  prohibited, 
under  a  penalty,  these  *'  et  alios  ludoa  vano8,**  The  decisions'  which 
have  arisen  out  of  an  enforcement  of  these  statutes,  and  which  have  not 
been  re-enacted  in  this  country,  are  obviously  aside  from  this  discus- 
sion, and  I  find,  therefore,  no  authority  whatever  which  in  any  respect 
gives  countenance  to  the  conclusion  in  the  case  of  Tanner  v.  The  Trus- 
tees of  Albion, 

Nor  do  I  think  the  principles  upon  which  the  case  just  cited  is 
founded,  and  by  whi(;h  alone  the  result  attained  in  it  can  be  logically  sus- 
tained, are  such  as  recommend  themselves  to  this  court  for  adoption. 
That  case,  in  my  opinion,  rests  upon  an  exorbitant  stretch  of  judicial 
power.  The  question,  it  will  be  remembered,  in  that  case,  as  in  this,  was 
whether  a  ten-pin  alley,  kept  as  a  means  of  profit,  was  a  nuisance  at 
common  law ;  and  as  it  was  not  possible  to  find  authority  interdicting 
an  establishment  for  the  practice  of  that  particular  game,  it  was  neces- 
sary to  assert  the  existence  of  some  general  rule  extending  over  that 
and  similar  cases.  Even  the  supposed  example  of  the  bowling  alley, 
abated  by  the  sharp  proceeding  of  Attorney-General  Noy,  would  not 
specifically  apply,  inasmuch  as  there  was  not  the  least  similitude  be- 
tween the  pastime  of  bowls  and  the  modem  game  of  ten-pins.^  Some 
broad,  legal  maxim,  therefore,  embracing  the  particular  amusement 
which  formed  the  subject  of  consideration,  was  to  be  found,  and  such 
maxim  is  thus  boldly  and  distinctly  proclaimed.  '*So  far  as  I  have 
been  able  to  discover,"  says  the  opinion,  "  erections  of  every  kind 
adapted  to  sports  and  amusements,  having  no  useful  end,  and  notori- 
ously fitted  up  and  continued  with  the  view  to  make  a  profit  for  the 
owner,  are  considered,  in  the  books,  as  nuisances;  "  and  subsequently 
it  is  maintained  that  whether  such  erections  have  an  aptitude  or  ten- 
dency to  produce  injurious  results,  is  not  to  be  tried  as  a  matter  inpaiSj 
but  it  is  to  be  decided  by  the  judge  from  the  notoriety  of  the  fact  — 
the  evidence  of  experience.  No  one  can  avoid  perceiving  the  extent  of 
power,  of  the  most  arbitrary  character,  which  this  doctrine  places  in 
judicial  hands.  It  embraces  the  whole  field  of  popular  amusements, 
its  sole  rule  of  judgment  being  the  experience  of  the  particular  judge 
who  is  called  upon,  in  the  contested  case,  to  act.  In  the  case  referred 
to,  it  was  held  that  a  public  ten-pin  alley,  no  matter  how  kept,  was  in- 

1  U  Rep.  87  s  nde  Enoy.  Brit  tit.  Bowling. 
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jurious  in  its  tendencies,  and  consequently  was  a  nuisance.  Are  there 
not  courts  which  would  pronounce  a  similar  judgment  upon  theaters, 
if  their  duty  called  upon  them  to  express  an  opinion?  Some  judges, 
doubtless,  have  regarded  dancing  as  sinful ;  a  dancing  school,  there- 
fore, by  force  of  this  rule,  would  be  a  nuisance.  And  so  with  r^ard 
to  public  balls,  of  exhibitions  of  jugglery,  ventriloquism,  of  gardens 
kept  by  individuals,  but  open  to  the  public ;  skating  parks,  and  the 
many  similar  resorts  of  idleness.  Is  }t,  or  has  it  ever  been,  the  law, 
that  the  judiciary  is  to  pass  on  the  lawfulness  or  criminality  of  all  this 
class  of  cases,  by  the  criterion  of  what  may  seem  to  be  the  tendency  of 
each  towards  public  evil?  It  seems  to  me  not  desirable  that  the  power 
thus  claimed  is  a  veiy  great  extension  of  the  judicial  province  as  always 
heretofore  understood.  In  my  opinion,  the  innovation  would  be  at- 
tended with  many  evils,  uncompensated  by  any  substantial  public 
utility.  I  have  not  been  surprised,  therefore,  to  perceive  that  the  case 
of  Tanner  v.  The  Trustees  of  Albion^  has  been  recently  referred  to  with 
evident  disapprobation,  by  Mr.  Justice  Woodruff,  in  the  Court  of 
Common  Pleas  in  the  State  of  New  York.^ 

My  conclusion  is,  that  a  house  or  place  kept  by  the  owner,  with  a 
view  to  profit,  for  the  practice  of  public  amusement,  not  in  themselves 
prohibited  by  law,  can  not  be  held  to  be  a  nuisance,  unless  such  conse- 
quences attach  from  the  mode  in  which  it  is  kept.  The  mere  keeping, 
therefore,  of  the  ten-pin  alley  in  question  is  not,  per  se,  an  indictable 
offense.  If  such  games,  as  now  practiced,  have  a  tendency  to  produce 
idleness  and  immorality,  the  application  for  an  appropriate  remedy  must 
be  made  to  the  Legislature,  and  not  to  the  judicial  department. 

The  second  question  upon  which  the  opinion  of  this  court  is  sought, 
is  whether  a  ten-pin  alley,  of  the  character  before  described,  which  is 
kept  in  connection  with  a  lager  beer  saloon,  constitutes  a  disorderly 
house  ? 

The  principles  above  propounded  indicate  a  negative  response  to  this 
question.  If  neither  the  ten-pin  alley  nor  the  saloon  be  prohibited  by 
law,  in  its  separate  state,  their  legal  character  can  not  be  changed  by 
their  conjunction. 

The  third  and  last  question  propounded  to  this  court,  is  whether  a 
public  ten-pen  alley,  kept  for  hire  by  the  game,  where  the  practice  of 
the  loser  of  the  game  paying  for  the  use  of  the  alley  is  habitually  suf- 
fered, is  a  common  gaming-house?  The  solution  of  this  question 
depends  on  the  consideration,  whether  under  such  circumstances,  the 
parties  playing  lay  a  wager  on  the  games  which  they  play.  The  trans- 
action is  this :    The  keeper  of  the  alley  lets  it  to  the  players ;  on  the 

1  Updike  V,  Campbell,  4  B.  D.  Smith,  575. 
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condition  that  the  loser  shall  pay  him  for  its  use.  It  would  seem  to  be  an 
unnecessary  refinement  to  say,  that  when  the  players  accept  these  terms, 
and  play  under  them,  the  one  lays  a  wager  with  the  other,  dependent 
on  the  result  of  the  game.  It  is  obvious  the  parties  do  not  play  for 
gain — they  play  simply  for  amusement,  audit  seems  like  putting  a  false 
gloss  on  the  affair  to  call  this  gaming.  In  the  case  of  People  v.  Ser- 
geanty^  this  precise  subject  came  under  the  consideration  of  the  Supreme 
Court  of  the  State  of  New  York,  and  the  result  was  that  it  was  de- 
clared that  such  practice  did  not  amount  to  gaming.  In  Blewitt  v. 
StaJte^^  a  similar  view  was  expressed.  There  are  no  opposing  decisions. 
The  place  of  amusement  in  question  can  not,  on  this  ground,  be  de- 
clared to  be  illegal. 

Let  the  Court  of  Oyer  and  Terminer  be  advised  that,  in  the  opinion 
of  this  court,  the  verdict  which  has  been  rendered  should  be  set  aside, 
and  a  new  trial  granted. 


nuisance  — common  scold,  slanderer  and  brawler. 

United  States  v.  Botall. 

[8  Cranch,  C.  C.  18.] 
In  the  United  States  Circuit  Courts  District  of  Columbia,  May  Term,  1829. 

An  Indlotment  Oharfflnff  thm  Defiandant  with  being  a  oommon  slanderer  and  a  com- 
mon  brawler  is  not  good. 

Mrs.  Ann  Boyall  was  indicted  first  for  being  a  common  slanderer ; 
second,  for  being  a  common  scold ;  third,  for  being  a  common  brawler. 
To  the  first  and  third  counts  defendant  demurred,  to  the  second  (com- 
mon scold),  she  pleaded  not  guilty. 

Opinion  by  Cranch,  C.  J. 

The  first  and  third  count  of  this  indictment  seem  to  us  to  be  clearly 
bad,  because  they  want  that  technical  description  which  is  necessary  to 
charge  the  defendant  as  a  common  scold  or  barratrix,  which  are  the 
only  indictable  offenses  of  this  class. 

Thus,  in  the  case  of  Margaret  Cooper,^  *'  she  was  indicted  for  being 
a  common  and  turbulent  brawler  and  sower  of  discord  among  her  quiet 
and  honest  neighbors,  so  that  she  hath  stirred,  moved,  and  incited 

1 18  Oow.  1S8.  8  8  Str.  1346. 
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divers  strifes,  controversies,  quarrels,  and  disputes  amongst  her  maj- 
esty's liege  people,  contra  pdcem^  etc. 

''It  was  moved  in  arrest  of  judgment  that  the  charge  was  too  gen- 
eral, and  did  not  amount  to  being  either  a  barrator  or  conmion  scold, 
which  are  the  only  instances  in  which  a  general  charge  will  be  sufficient. 

''It  was  likewise  objected,  that,  if  the  words  did  amount  to  a  de- 
scription of  a  scold,  yet  it  should  be  laid  ad  commune  noeumentum  of 
her  neighbors ;  for  every  degree  of  scolding  is  not  indictable.  And  the 
court  was  of  opinion  (^abseifUe  C.  J.)  that  the  judgment  ought  to  be 
arrested  on  both  exceptions,  for  none  of  the  words  here  used  are  the 
technical  words ;  and  it  must  be  laid  to  be  to  the  common  nuisance." 

So  also  in  the  case  of  Itex  v.  Harduncke^^  communis  vicinorum 
suorum  oppressor  was  adjudged  bad,  because  the  word  oppressor  was 
uncertain ;  and  that  in  such  indictments  the  word  barrecM/or  ought  to  be 
used,  "  which  is  a  word  of  art,"  "  and  all  the  other  judges  agreed  that 
the  Indictment  is  not  good  without  the  word  harrecta;tor ;  and  their  great 
reason  was  that  all  precedents  are  so,  and  that  barreckUor  is  a  word  of 
art  in  such  a  case ;  but  they  said  that  the  finding  him  to  be  a  common 
oppressor  of  his  neighbors  had  been  good  evidence  to  find  him  guilly 
of  barratry,  and  therefore  they  bound  him  to  his  good  behavior." 

So  in  the  case  of  Bex  v.  Taylor ^^  "an  indictment  was  quashed  for 
generality,  being  Calumniatrix,  et  communis  et  turbulenta  pads  pertur^ 
batrix^  ac  lites^  rixas  et  pugnas  mxmt  et  incUavit^  et  quendam  Joaephum 
Atherton^  verbis^  contu/meliis  et  opprobriis  abusa  fuit  in  dom>o  ipsius 
J.  A." 

So  in  Rollers  Abridgement,  Indictment  E:  "Z>e/amator  bonorum 
nominis  et  famcB,  is  not  good  without  showing  some  particular  matter. 
So  defam^tor,  vexator^  et  oppressor  mvUorum  hominum^  common  fore- 
staller,  common  thief ;  so  also  conmion  disturber  of  the  peace  of  the 
lord  the  king^  and  that  he  unjustly  excited  and  procured  divers  suits 
and  discords,  as  well  between  his  neighbors  as  between  divers  liege  sub- 
jects of  the  lord  the  king,"  etc. 

So  also  in  the  case  of  Queen  v.  FoxbyJ^  "  Judgment  was  arrested 
because  it  was  that  she  was  communis  calumnioirix^  which  is  not  the 
Latin  word  for  scold,  but  riasotrta?." 

All  these  have  been  decided  not  to  be  indictable  offenses.  Upon  the 
authority  of  these  cases,  we  think  that  the  judgment  upon  the  first  and 
third  counts  of  this  indictment  must  be  for  the  defendant. 


1 1  Sid.  282.  •  6  Mod.  IL 

S  2  Str.  849. 


STATE   V.  POWELL.  727 


nuisance  —  profane  swearing. 
State  v.  Powell. 

[70  N.  C.  67.] 

In  the  Supreme  Court  of  North  Carolina^  1874. 

Indlotment  in  which  it  Ib  charged  that  the  defendant  **  did  profanely  curse  and  swear 
and  take  the  name  of  Almighty  God  in  yain"  etc.,  "to  the  common  nnlsance,"  etc.* 
chaiges  no  offense,  and  can  not  be  sostained. 

Iin>iCTMENT  for  profane  swearing,  tried  before  Clark,  J. ,  at  the  fall 
term,  1873,  of  Bobeson  Superior  Court. 

The  defendant  was  charged  in  the  indictment  that  he  did,  at  divers 
times,  in  the  streets  of  the  town  of  Lumberton,  ^^  profanely  curse  and 
swear,  and  take  the  name  of  Almighty  Grod  in  vain,"  concluding  to  the 
<K)mmon  nuisance,  etc. 

It  was  proved  that  the  defendant  was  in  the  habit  of  using  profane 
language  so  loud  that  he  could  be  heard  to  a  distance  of  two  or  three 
hundred  yards ;  that  he  would  curse  on  the  streets  from  dark  until  ten 
o'clock  at  night,  and  that  persons  in  the  streets  and  houses  heard  him ; 
that  he  would  curse  and  swear  for  two  or  three  hours  at  a  time.  His 
Honor  charged  the  jury,  that  if  the  defendant  continuously  and  habit- 
ually profanely  cursed  and  swore,  to  the  nuisance  and  inconvenience 
of  the  neighbors,  and  the  disturbance  of  the  good  order  and  peace  of  the 
community,  they  would  find  him  guilty. 

Verdict,  guilty.  Motion  for  a  new  trial ;  motion  refused ;  defendant 
appealed: 

Battle  &  Son^  for  defendant. 

Attorney-General  Hargrove^  for  the  State. 

Reade,  J.  The  charge  in  the  indictment  is,  that  the  defendant  did 
**  publicly,  in  the  streets  of  the  town  of  Lumberton,  profanely  curse 
and  swear,  and  take  the  name  of  Almighty  God  in  vain." 

The  question  is  whether  any  crime  is  chained ;  whether  profane  swear- 
ing in  public  is,  of  itself,  a  nuisance. 

Profane  swearing  is  irreligious  beyond  doubt ;  and  it  may  be  ad- 
mitted to  be  immoral,  and  to  the  refined,  coarae  and  vulgar.  And  very 
clearly  it  may  be  so  used  as  to  be  a  nuisance,  as  for  instance,  if  it  be 
loud  and  continued.  But  nothing  of  the  sort  is  charged  in  the  indict- 
ment. It  was  indeed  proved  that  the  defendant  used  profane  language 
'^  so  loudly  that  he  could  be  heard  at  the  distance  of  two  or  three  hun- 
dred yards,  and  from  dark  until  eleven  o'clock  at  night ;  and  that 
persons  in  the  streets  and  houses  heard  him."    And  his  Honor  charged 
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the  jury  that  that  was  a  nuisance.  Take  that  to  be  so,  but  the  miafoi^ 
tune  is,  that  nothing  of  the  sort  is  charged  in  the  indictment.  And  the 
probata  can  not  supply  the  want  of  the  aMegaia.  It  is  charged  only  that 
he  cursed  and  swore  publicly  in  the  street ;  but  whether  in  a  whisper  or 
aloud,  once  or  repeatedly,  for  a  moment  or  an  hour,  or  whether  heard 
by  any  or  many,  is  not  charged. 

It  is  true  that,  in  the  conclusion  of  the  indictment,  it  is  alleged  that 
what  the  defendant  did  was  *'  to  the  common  nuisance  of  the  good  peo. 
pie  of  the  State  then  and  there  being  and  residing ; "  but  it  is  settled  that 
a  conclusion  of  that  sort  does  not  supply  any  defect  in  the  main  body 
of  the  allegation.^ 

Suppose  that  the  indictment  had  charged  that  the  defendant  publicly 
smoked  a  cigar  in  the  street,  etc.,  to  the  common  nuisance,  etc.  We 
would  have  to  hold  that  smoking  a  cigar  in  the  street  is  not  a  crime ; 
and,  therefore,  that  the  defendant  could  not  be  convicted  of  a  nuisance, 
or  if  charged  with  so  misbehaving  himself  as  to  be  a  nuisance,  without 
saying  how  he  had  misbehaved,  or  what  he  had  done,  so  as  to  enable 
the  court  to  see  that  the  misbehavior  charged,  if  proved,  amounted  to  a 
nuisance,  we  should  have  to  hold  that  no  crime  was  charged. 

In  State  v.  Pepper^  lately  before  this  court,'  the  questions  involved 
in  this  case  are  so  well  considered  that  it  is  only  necessary  to  refer  to 
it  as  decisive  of  this  case. 

This  will  be  certified  that  the  judgment  may  be  arrested. 

Per  Curiam. 

Judgment  arrested. 


m        INDECENT  EXPOSURE— EXPOSURE  TO  ONE  PERSON. 

R.  V,  Webb. 

[2  C.  &  K.  983.] 

In  the  English  Court  for  Crown   Cases  Beserved^  1848, 

If  a  man  Indecently  Bxpoee  hie  Person  to  one  Woman  Only  this  U  not  an  indiotabl* 
offense. 

The  prisoner,  James  Webb,  was  indicted  at  the  ClerkenweU  Sessions 
for  an  indecent  exposure. 

The  indictment  was  as  follows:  '*  Middlesex.  The  jurors  for  our 
Lady,  the  Queen,  upon  their  oath  present,  that  James  Webb,  late  of 
the  parish  of  Saint  Margaret,  Westminster,  in  the  county  of  Middle- 

1  2  Bish.  Or.  Pr.,  seos.  812, 815.  S  68  N.  0. 258. 
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sex,  laborer,  on  the  2d  day  of  October,^  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  a  certain  public  place, 
within  a  certain  victualing  ale-house  there  situate,  unlawfully,  wiUfuUy, 
publicly  and  indecently  did  expose  and  exhibit  his  private  parts,  naked 
and  uncovered  in  the  presence  of  Mary  Ann,  the  wife  of  Edward  Cher- 
rile,  and  of  others  of  the  liege  subjects  of  our  Lady  the  Queen,  then 
and  there  being,  for  the  space  of  divers,  to  wit,  ten  minutes,  to  the 
great  damage,  and  common  nuisance  of  the  said  Mary  Ann  Cherrile, 
and  the  other  liege  subjects  of  our  said  Lady  the  Queen  then  and  there 
being,  to  the  great  encouragement  of  indecency  and  immorality,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity." 

The  jury  found  the  prisoner  guilty,  and  the  Assistant  Judge,  Adams, 
reserved  for  the  opinion  of  the  judges,  the  following  case,  to  which  a 
a  copy  of  the  indictment  was  annexed :  — 

'^  James  Webb  was  indicted  at  the  Clerkenwell  Sessions  for  an  inde- 
cent exposure. 

'  *  On  the  trial  it  was  proved  by  the  prosecutrix  that  she  was  taking  care 
of  a  public-house  and  standing  behind  the  bar,  through  which  was  the 
public  passage  from  the  entrance  door  of  the  public-house  to  the  bar- 
parlor;  that  he  conducted  himself  in  an  offensive  manner,  but  not 
amounting  to  an  indecent  exposure,  and  whilst  so  doing  several  persons 
passed  to  and  fro ;  that  he  then  took  out  and  exposed  his  private  parts 
to  her,  and  thereupon  she  directly  ran  off  and  told  her  husband ;  that 
there  was  no  one  in  sight  but  herself  at  the  time  when  she  saw  his 
private  parts  exposed. 

' '  Two  points  were  made :  First.  That  an  indecent  exposure  in  the  bar 
of  a  public-house  is  not  an  indictable  offense.  Secondly.  Assuming  the 
plea  sufficient,  there  must  be  more  than  one  person  present  at  the  time 
of  the  exposure  or  the  offense  is  not  complete. 

"The  jury  under  my  direction  found  the  prisoner  guilty,  subject  to 

the  opinion  of  the  judges  on  the  above  points.     The  judgment  is 

respited. 

( Signed)  * '  John  Adams, 

^^  Assistant  Judge.' 

EXCHEQUER  CHAMBEB. 

Before  Pollock,  C.  B.,  Parke,  B.,  Patteson,  J.,  Cresswell,  J.,  and 
Vaughan  Wn-LLAMs,  J.     [Dec.  10.] 

ClarJcsony  for  the  defendant.  I  submit  that  in  this  case,  the  indict- 
ment is  bad ;  and  that,  to  constitute  the  offense  intended  to  be  charged 
the  act  must  be  done  in  an  open  and  public  place,  and  publicly,  and  to 
the  people ;  and  the  exposure  of  the  person  of  a  man  to  one  woman 
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only  is  no  offense,  unless  it  be  done  with  an  intent  to  insult  her,  and 
then  it  is  punishable  under  the  vagrant  act.  Mr.  East,  in  his  Pleas  of 
the  Crown,  says:  *'  All  scandalous  breaches  of  morality  exhibited  in  the 
face  of  the  people,"  are  misdemeanors :  ''  Such  as  was  the  conduct  of 
one  who  exposed  himself  naked  from  a  balcony  in  convent  garden." 
So  Mr.  Serjeant  Hawkins  says:  ''AH  open  lewdness,  grossly  scandal- 
ous," like  that  before  bientioned,  is  indictable ;  and  in  the  case  of  Mexy. 
Crunden,^  it  was  held  to  be  an  indictable  offense  for  persons  to  expose 
themselves,  for  the  purpose  of  bathing,  in  view  of  the  inhabitants  of  a 
row  of  houses.  The  first  case  on  the  subject  is  that  of  Sir  Charles 
Sedley.2 

Cresswbll,  J.  Sir  Charles  Sedley  came  out  naked  on  a  balcony  in 
Covent  Garden. 

Parke,  B.  There  was  a  trial  in  Yorkshire,  in  1830;  it  was  an 
indictment  .against  a  French  master,  for  exposing  his  person  at  a  win- 
dow in  Micklegate,  York,  to  excite  a  girl  who  was  a  servant  on  the 
second  floor  of  the  house  on  the  opposite  side  of  the  street ;  and  I  left 
it  to  the  jury  to  say  whether  those  in  the  street  could  have  seen  him  or 
not  (not  whether  they  did  see  him) ;  and  that,  if  they  could  have  seen 
him,  it  was  a  nuisance. 

ClarJcson.  Mr.  Chitty  in  his  edition  of  Burr's  Justice  says:  ^*  An 
indecent  exposure  of  the  person  to  public  view  is  an  indictable  offense 
at  common  law ;  "  and  the  case  of  Begina  v.  Watson  appears  to  be  pre- 
cisely in  point  with  the  present. 

Parke,  B.  The  case  at  York  was  that  of  Bex  v.  Benowird.  I  have 
a  perfect  recollection  of  it.  I  left  it  to  the  jury  to  say  whether  the 
defendant  could.be  seen  by  the  persons  in  the  street ;  and  that  exposing 
himself  to  the  female  servant  alone  was  not  suflElcient  to  constitute  the 
offense.  The  jury  found  him  guilty ;  I  considered  it  a  public  offense, 
and  passed  sentence  accordingly. 

Clarkson.    I  submit  also  that  the  indictment  is  bad  on  the  face  of  it. 

Parke,  B.     That,  if  so,  might  be  taken  advantage  of  on  writ  of  error. 

Pollock,  C.  B.  (having  conferred  with  the  other  learned  judges). 
We  are  all  of  opinion  that  you  may  go  into  the  objections  that  appear 
on  the  face  of  this  indictment. 

Clarkson,      The    words   in    the    indictment    are    ''expose"    and 
'  exhibit;  "   "  expose "  is  derived  from  exporio,  and  **  exhibit"  from 
exhxibeo;  and  it  is  not  stated  that  he  exposed  his  person  ''  to  "  the  other* 
persons,  but  ''in  the  presence  of." 

Parke,  B.     Does  not  "presence  "  mean  "  sight?  " 

Clarkson,     Not  always,  as  the  person  might  be  blind,  the  indictment 

1  2  Camp.  89.  I  1  Sid.  168  (In  K.  B.). 
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omits  to  state  that  the  exposure  was  in  the  sight  or  in  the  view  of 
others. 

Pabke,  B.    It  is  averred  to  be  in  a  public  place. 

Cflarkaon,  I  should  submit  that  a  passage  in  a  public  house  was  not 
a  public  placd  for  this  purpose. 

Patteson,  J.  The  nature  of  the  house  may  be  material ;  a  sale  of  an 
obscene  print  is  always  averred  to  have  been  in  a  shop. 

Prendergaat^  for  the  prosecution.  The  indictment  alleges  the  offense 
to  have  been  committed  in  a  certain  public  place,  and  this  sort  of  pas- 
sage in  a  public  house  is  a  place  to  which  all  persons  have  a  right  to 
go.  The  charge  is,  that  the  defendant  did  indecently  expose  and 
exhibit  himself  in  the  presence  of,  etc. 

Pollock,  C.  B.  The.  word  ^^  indecently  **  has  no  definite  legal  mean- 
ing; and  with  respect  to  the  word  '^presence,"  I  remember  that,  in 
our  older  courts  of  justice,  the  court  retired  to  a  comer  of  the  court  for 
a  necessary  purpose,  even  in  the  presence  of  ladies.  That,  perhaps, 
would  be  considered  indecent  now. 

PrendergasL  In  the  case  of  Megina  v.  Wdtsotiy  the  indictment  charged 
the  ofCense  to  have  been  committed  in  a  church  yard  —  not  always  an 
open  place  —  and  to  have  been  to  corrupt  the  morals  of  Lydia  Crickmore ; 
and  it  in  effect  charged  an  attempt  to  corrupt  the  morals  of  one  par- 
ticular female  alone.  But  if  a  person  attempts  to  iojure  public  morals 
or  public  rights,  he  commits  a  public  offense. 

Parke,  B.  This  is  not  charged  to  be  to  the  common  nuisance  of  the 
Queen's  subjects. 

Prendergast.    Nor  does  a  road  indictment  so  charge. 

YAuaHAN  Williams,  J.  An  indictment  against  a  scold  would  be  good 
if  it  alleged  the  offense  to  have  been  committed  to  the  common  nuisance 
of  divers  of  the  legal  subjects  of  the  Queen. 

Parke,  B.  The  publication  of  an  obscene  libel  is  an  offense  if  it  be 
sold  in  a  shop.    Would  the  giving  it  away,  in  one  instance,  be  so? 

Prendergast.     Exhibiting  a  monster  is  indictable. 

Pollock,  G.  B.    Was  the  exhibition  of  Daniel  Lambert  a  nuisance? 

Prendergast.  Any  public  exhibition  of  an  indecent  object  would  be 
indictable. 

Pollock,  C.  B.     But  not  of  a  monster. 

Prendergast.  This  indictment  charges  a  nuisance  as  much  as  an 
indictment  for  the  non-repair  of  a  highway  charges  it. 

Pabke,  B.  That  is  to  the  common  nuisance  of  all  the  Queen's  subjects 
passing  and  repassing. 

Pollock,  C.  B.  The  indictment  against  Sir  Charles  Sedley  charged 
him  with  the  exposure,  in  the  presence  of  divers  liege  subjects,  and 
within  sight  and  view  of  divers  liege  subjects. 
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Patteson,  J.  And  it  charged  that  he  did  expoae  to  the  view  of 
diyers  liege  subjects,  and  I  think  it  must  be  so  stated ;  why  not  say^ 
^'  expose  to  the  yiew?  "  it  is  in  all  the  precedents ;  it  is  so  in  the  form 
in  Archbold's  Criminal  Pleadings,  and  I  think  that  is  the  precedent  in 
Sir  Charles  SecUey's  Case. 

PrendergasL    Mr.  Archbold's  precedents  are  not  authority. 

Pollock,  C.  B.  Mr.  Archbold's  works  are  remarkable  for  their  ac- 
curacy, and  all  his  works  are  prepared  with  the  greatest  care.  I  have 
had  occasion  to  consult  them  on  several  occasions.  Where  words  have 
no  legal  signification,  it  must  be  shown  that  that  which  was  done  consti- 
tutes the  offense.  If  an  indictment  charges  that  the  thing  was  done 
within  sight  and  within  view  of  persons,  that  imports,  not  that  they  did 
see  it,  but  that  they  could  see  it.  This  indictment  only  says,  '^  in  the 
presence  of;"  and  might  be  that  the  defendant  took  particular  care 
that  it  should  not  be  seen.  My  Brother  Pabkb  thought  that  the  crime 
was  not  committed,  unless  more  than  one  person  might  see ;  but  that,  if 
the  exposure  was  to  one  only,  it  did  not  amount  to  the  offense. 

Parke,  B.  I  thought  that,  if  only  one  person  could  see  the  expos- 
ure, it  was  not  the  offense ;  but  that,  if  the  persons  in  the  street  could 
have  seen  it,  it  was  the  offense,  though  it  was  not  proved  that  they  did 
see  it.  The  words  ^* expose"  and  *'  exhibit,"  having  no  legal  mean- 
ing, it  may  have  been  that  Mary  Ann  Cherrile  did  not  see  the  exposure, 
and  was  intended  not  to  see  it.  In  the  case  at  York,  there  was  no  evi- 
dence that  any  one  in  the  street  did  see  the  defendant,  but  only  that 
persons  going  along  the  streets  could  have  seen  him. 

PrendergaM,  I  submit  that,  when  the  exposure  is  made  in  such  a  way 
that  persons  may  see  it,  it  is  immaterial  whether  they  did  see  it  or  not. 

Parke,  B.  The  printing  and  publishing  an  indecent  libel  is  an 
offense ;  that  was  so  held  in  CurWs  CasSy^  which  was  the  first  case  on  the 
subject. 

Clarkson,  in  reply.  Exhibiting  an  obscene  print  in  a  public  place  is 
made  an  act  of  vagrancy. 

Parke,  B.    That  was  to  make  the  offense  more  easy  of  prosecution. 

Grbsswell,  J.  There  was  a  case  of  a  tin  man,  who  was  indicted 
for  a  nuisance  to  Clifford's  Inn.  It  only  affected  particular  chambers, 
and  Lord  Ellenborough  held,  that  it  was  a  nuisance  to  too  few  to  be  in- 
dictable. That  may  show,  that,  if  it  had  been  to  the  nuisance  of  more 
it  would  have  been  indictable,  without  its  being  a  nuisance  to  all  the 
king's  subjects;  and  that  charging  a  nuisance  to  '^  divers"  of  the 
king's  subjects,  might  be  sufiftcient. 

Clarkson.  There  is  nothing  here  to  show  that  any  person  whatever 
either  did  or  could  see  this  offense  commited. 

1  17  St.  Tr.  118. 
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Pollock,  C.  B.  It  appears  to  me  that  in  this  case  the  conviction 
onght  not  to  have  taken  place.  I  consider  that  the  case  of  Megina  y. 
Watson  governs  the  present.  It  is  not  necessary  to  decide  whether  this 
Indictment  is  sustainable,  or  whether  it  is  bad  in  arrest  of  judgment ; 
though,  in  passing,  I  would  observe,  that  it  would  always  be  better  to 
adhere  to  the  established  forms.  But  the  point  upon  which  I  ground  my 
opinion  is  simply  this:  In  the  case  of  Begina  v.  TToteon,  the  first  count 
of  the  indictment  charged  the  exposure  to  be  to  one  person,  and  the 
second  count  to  *'  divers."  The  defendant  was  acquitted  on  the 
second  count,  because  the  exposure  was  to  one  only,  and  the  judgment 
was  arrested  on  the  first  count.  Now,  striking  out  of  the  present  in- 
dictment all  that  is  not  proved,  and  leaving  only  that  which  was  proved, 
we  should  arrest  the  judgment.  The  result,  therefore,  is,  that,  taking 
the  case  as  it  was  proved,  there  was  not  enough  to  constitute  the  of- 
fense, and  the  defendant  ought  to  have  been  acquitted. 

Parke,  B.  Whether  the  indictment  is  good  or  not  is  not  the  ques- 
tion. I  think  it  may  be  good.  I  am  disposed  to  think  it  is  a  good 
indictment;  but  if  we  strike  out  of  it  what  is  not  proved,  it  only 
charges  an  exposure  to  one  pei  son,  which  has  never  been  held  to  be  an 
indictable  offense ;  and  in  Begina  y.  Wdtsany  it  was  held  that  it  was 
not  so.  ^ 

Patteson,  J.  I  entirely  adhere  to  the  case  of  Segina  y.  Watson.  1 
was  present  at  that  case.  If  you  strike  out  that  part  of  the  present  in- 
dictment which  was  not  proved  at  the  trial,  it  does  not  state  enough  to 
constitute  an  indictable  offense.  I  wish  to  guard  myself  against  saying 
that  this  is  a  good  indictment.     I  have  great  doubts  about  it. 

Cresswell,  J.  I  should  require  some  consideration  before  I  held 
that  this  was  a  bad  indictment ;  but,  if  there  was  omitted  from  it  all  that 
is  not  proved,  I  think  it  clearly  would  be  so. 

Yaughan  Williams,  J.     I  quite  agree  with  the  rest  of  the  court,  on 

the  authority  of  the  case  of  Begina  v.  Watson. 

Conviction  wrong. 


INDECENT  BXPOSUKE -- EXPOSURE  TO  ONE  FEBSON  ONLY  -INDICT- 
MENT—PUBLIC HIGHWAY. 

B.  V.  Fabrell. 

[9  Cox,  446.] 
In  the  Irish  Court  of  Criminal  Appeal^  1862. 

1.  An  Xndiotmant  fbr  Indeoent  Bxpocnxv  obarglnff  the  offenie  to  have  been  oommitted 
on  a  highway,  is  not  safltalned  by  evidence  that  the  offenee  waa  committed  In  a  place 
near  the  highway,  though  In  full  view  of  It. 
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2.  An  Indeoent  Sacposuxe  Seen  by  one  Person  Only  and  capable  of  being  seen  by  one 
person  only,  is  not  an  offense  at  common  law;  aecug,  if  there  are  other  persona  in  snch 
a  situation  as  that  they  may  be  witnesses  of  the  exposure. 

Case  reserved  by  Deasy,  B.,  from  the  last  commission  at  Green 
Street^  held  by  Deasy  and  Fitzgerald,   B6.     The  prisoner  was  tried 
for  indecent  exposure  of  his  person.     The  first  count  of  the  indictment 
charged  that  the  prisoner  on  the  27th  of  September,  1862,  being  a 
scandalous  and  evil  disposed  person,  and  devising,  contriving  and 
intending  the  morals  of  divers,  liege  subjects  to  debauch  and  corrupt, 
on  a  certain  public  and  common  highway,  situate  at  Rathgar  Bead,  in 
the  county  of  Dublin,  in  the  presence  of  divers,  liege  subjects,  and 
within  sight  and  view  of  divers  other  liege  subjects  through  and  on 
the  same  highway  then  and  there  passing,  unlawfully,  etc.,  did  expose 
his  person.     The  second  court  charged  the  prisoner  with  committing 
the  same  offense  on  the  24th  of  September,  on  the  public  highway 
aforesaid.     The    third    count    charged  the  commission    of  the  like 
offense,  on  the  25th  of  September,  in  the  presence  of,  and  within  sight 
of  divers  liege  subjects,  without  stating  the  offense  to  have  been  com* 
mitted  on  the  public  high  road.     On  the  trial  a  policeman  named  Rey- 
nolds was  examined,  who  stated  that  on  the  27th  of  September,  he  saw 
the  prisoner  expos^his  person  in  a  piece  of  ground  near  the  road,  he 
being  turned  so,  that  people  passing  on  the  road  could  see,  but  there 
being  no  person  on  the  road.     This  was  repeated,  there  being  then 
also,  no  person  on  the  road.     On  a  third  occasion,  on  the  same  day, 
he  did  the  same,  there  being  then  two  females  coming  up  the  road.     A 
woman  was  also  examined,  who  deposed  that  on  the  25th  of  Septem- 
ber, she  was  in  a  house  adjoining  the  road,  cleaning  the  parlor,  when 
she  saw  the  prisoner  commit  the  offense,  in  the  piece  of  ground  spoken 
of  by  the  first  witness.     She  also  deposed  that  she  saw  him  commit  the 
offense  on  the  27th  of  September.     Counsel  for  the  prisoner  objected 
that  there  was  no  evidence  to  sustain  the  allegation  in  the  indictment* 
that  the  prisoner  exposed  his  person  on  a  public  highway.     Counsel  for 
the  Crown  contended  that  the  first  count  was  sustained,  but  applied  to 
amend  the  second  count,  by  inserting  the  words  '^  in  a  place  in  view  of 
a  public  high  road. ' '     The  amendment  was  allowed.     At  the  close  of  the 
case,  counsel  for  the  prisoner  objected ;  first,  that  there  was  no  evi- 
dence to  sustain  the  allegation  in  the  several  counts,  that  the  prisoner 
exposed  his  person  on  a  public  highway;  second,   that  there  was  no 
evidence  of  any  public  exposure ;  third,  that  the  court  had  no  jurisdic- 
tion to  amend  the  second  count  in  the  manner  specified ;  fourth,  that 
even  upon  the  second  count  as  amended,  there  was  no  evidence  of  a 
public  exposure ;  and  he  called  upon  the  court  to  direct  an  acquittal. 
This  the  court  refused  to  do,  but  left  the  case  to  the  jury,  who  connrictod 
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the  prisoner,  who  was  then  sentenced  to  twelve  months  imprison- 
ment; but  the  questions  raised  on  his  behalf  were  reserved  for  the  Court 
of  Criminal  Appeal. 

Gurran^  for  the  prisoner,  opened  the  case,  but  was  stopped  by  the 
court,  who  called  upon 

SuUivan^  Serjeant,  (with  him  Beytagh)^  for  the  Crown,  to  sustain  the 
conviction.  The  first  count  charging  the  offense  to  have  been  com- 
mitted on  the  27th  of  September,  is  sustained  by  the  evidence  of  Key- 
nolds.  [MoNAHAN,  C.  J.  Is  there  any  authority  to  show  that  when  the 
indictment  is  for  an  exposure  on  a  public  road,  evidence  of  an  exposure 
near  the  road  will  sustain  the  indictment?]  There  is  not.  The  indict- 
ment might  be  read  as  expressing  that  the  prisoner  meant  to  corrupt, 
etc.,  persons  on  the  road.  [Monahan,  C.  J.  We  can  not  give  the 
indictment  that  meaning].  Then  as  to  the  second  count  as  amended* 
No  doubt,  the  exposure  was  seen  only  by  one  person,  but  the  pris- 
oner exposed  himself  in  such  a  way  that  any  person  who  might  be 
passing  by  might  see  him.^  [Monahan,  C.  J.  It  is  evident  that  there 
were  persons  on  the  road  in  the  case  mentioned  by  Parke,  B.]^  * 

Monahan,  C.  J.  We  must  quash  the  conviction ;  but  it  is  not  to  be 
taken  that  we  lay  it  down,  that  if  the  prisoner  was  seen  by  but  one  per- 
son, but  there  was  evidence  that  others  might  have  witnessed  the 
offense  at  the  time,  we  would  not  uphold  the  conviction ;  but  in  this 
case  there  is  no  evidence  that  any  one  could  have  seen  the  prisoner 
commit  the  offense  on  the  24th  of  September,  except  the  one  female. 
Therefore,  all  that  we  say  is,  that  an  exposure  seen  by  one  person 
only,  is  not  an  offense  at  common  law.  If  there  had  been  others  in 
such  a  situation  as  that  they  could  have  seen  the  prisoner,  there  would 
have  been  a  criminal  offense. 


NUISANCE  —  DISORDERLY  HOUSE. 

McElhanet  v.  State. 

[12  Tex.  (App.)  281.] 

In  the  Court  of  Appeals  of  Texas^  1882. 

2«  A  Disorderly  Souse  i8  a  houBe  "  kept  for  the  parpose  of  pablio  prostitation,  or  m  a 
common  resort  for  prostitutes  and  yagabondB."  The  mere  fact  that  a  business  establish • 
ment»  such  as  a  liquor  saloon,  was  habitually  resorted  to  by  prostitutes  and  yae:abonds» 
as  weU  as  by  good  dtiiens,  does  not  constitute  it  a  disorderly  house. 

1  King  V,  Webb,  S  O.  A  K.  OSS,  and  the  >  King  v.  Orunden,  2  Oampb.  89;  Queen  v. 

case  mentioned  by  Park,  B.,  at  p.  9S5,  of  the     Watson,  12  Oox,  0. 0. 8767 ;  King  v,  Sedleyt 
Beport.  J<i.p.68. 
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S.  Same— Faotaof  theOaae.— See  evidence  held  InBixffloient  to  sustain  a  coiiTietion  for 
keeping  a  disorderly  house. 

Appeal  from  the  County  Court  of  Johnsou.  Tried  below  before  the 
Hon.  W.  J.  EwiNG,  County  Judge. 

The  substance  of  the  evidence  is  clearly  embodied  in  the  opinion  of 
the  court.  A  fine  of  $100  was  the  A)enalty  assessed  against  the  appel- 
lant. 

J,  N.  English  and  Poindexter  &  Padelfard^  for  the  appellant. 

H.  Chilton,  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  J.  The  information  in  this  case  charges  that  the  defendant 
did  unlawfully  keep  a  disorderly  house,  the  same  being  a  common  resort 
for  prostitutes  and  vagabonds.  The  evidence  to  support  this  charge  is 
substantially  as  follows :  Defendant  kept  a  saloon  in  Cleburne,  Johnson 
County,  in  which  he  kept  whiskies,  cigars,  ice,  etc.,  for  sale.  There 
were  two  rooms  in  the  house.  In  one  of  the  rooms  was  situated  the  bar 
and  a  piano.  In  the  other  room  were  chairs  and  tables.  Women  com- 
monly known  as  prostitutes  were  frequently  seen  in  this  saloon,  some- 
times iu'  the  bar-room  and  sometimes  in  the  other  room.  Sometimes 
these  wc^en  would  be  drinking,  and  sometimes  they  would  not.  Two 
or  three  men,  who  had  no  residence,  occupation,  or  visible  means  of 
support,  also  frequented  this  house.  'A  great  many  good  people  also 
went  to  defendant's  house  after  beer,  liquor  and  ice.  The  mayor  of 
Cleburne  testified  that  he  frequently  visited  defendant's  saloon  to  get 
drinks,  and  that  a  great  many  good  people  went  there  to  buy  ice  and 
other  articles  kept  for  sale,  and  that  he  never  saw  anything  wrong 
there.  The  defendant,  upon  this  testimony,  was  convicted  and  fined 
$100,  and  from  this  conviction  he  has  appealed  to  this  court.  There 
are  several  errors  assigned  by  defendant,  but  we  shall  (consider  bat  one: 
that  is,  that  the  verdict  of  the  jury  and  judgment  of  the  court  are  con- 
trary to  the  law  and  evidence. 

Article  396  of  the  Penal  Code  defines  a  disorderly  house  to  be  '*  one 
kept  for  the  purpose  of  public  prostitution,  or  as  a  common  resort  for 
prostitutes  and  vagabonds."  It  is  not  every  house  to  which  prostitutes 
and  vagabonds  resort  that  thereby  becomes  a  disorderly  house  within 
the  spirit  and  intent  of  this  law.  But  to  bring  the  house  within  the  in- 
hibition of  the  statute  it  must  be  kept  for  the  purpose  of  public  prosti- 
tution, or  as  a  common  resort  for  prostitutes  and  vagabonds. 

Does  the  evidence  in  this  case  show  that  this  house  was  Kept  for 
either  of  the  unlawful  purposes  named  in  the  statute?  We  do  not  think 
that  it  does.  The  defendant  was  engaged  in  carrying  on  a  legitimate 
business  in  that  house.  He  kept  there  various  articles  of  trade  for 
sale,  and  sold  the  same  to  whoever  desired  to  purchase.  While  it  is 
true  that  prostitutes  visited  his  house,  it  is  also  true  that  a  great  many 
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^ood  people  went  there  for  the  lawful  and  innocent  purpose  of  purchas- 
ing ice,  etc.  There  was  not  a  witness  who  testified  in  the  case  —  and 
there  were  a  number  of  them — who  had  not  frequently  visited  defend- 
ant's chouse  to  purchase  articles  that  he  kept  there  for  sale.  None  of 
the  witnesses  ever  observed  any  disturbance  or  disorderly  conduct  at 
the  house.  This  case  differs  in  its  facts  from  the  cases  of  Couch  v. 
StcUe,^  and  Brown  y.  StcUe.^  In  both  the  cases  named  the  houses 
named  were  shown  to  be  ''dance-houses"  and  common  resorts  for 
lewd  women,  and  clearly  within  the  inhibition  of  the  statute. 

Believing,  as  we  do,  that  the  evidence  in  this  case  does  not  support 
the  charge,  the  case  is  reversed  and  remanded. 

Reversed  and  remanded. 


DISORDERLY  HOUSE  — MUST  BE  IN  PUBLIC  PLACE— OB  AFFECT 

PUBLIC. 

Mains  v.  State. 

[42Ind.  327;  18  Am.  Rep.  864.] 
In  the  Supreme  Court  of  Indiana,  1878, 

Jl  Hoiuie  Which  is  not  in  a  public  place,  or  docB  not  affect  the  pnbllo,  or  disturb  or 
annoy  them,  can  not  be  a  disorderly  house. 

The  appellant  was  indicted  for  a  nuisance,  and  convicted,  and  judg- 
ment was  rendered  against  her  over  motions  to  quash,  and  in  arrest  of 
j  ndgment.     Exception. 
.  The  following  is  the  indictment :  — 

'*  State  of  Indiana  against  Nancy  Mains  —  Indictment  for  nuisance. 

<<  The  grand  jurors  of  Noble  County,  in  the  State  of  Indiana,  good 
and  lawful  men,  duly  and  legally  impaneled,  charged,  and  sworn  to 
inquire  into  felonies  and  certain  misdemeanors  in  and  for  the  body  of 
said  county  of  Noble,  in  the  name  and  by  the  authority  of  the  State  of 
Indiana,  on  their  oaths  present,  that  one  Mary  Mains,  late  of  said 
•county,  on  the  20th  day  of  April,  in  the  year  A.  D.  1872,  and  on  divers 
other  days  and  times  between  that  day  and  the  making  of  this  present- 
ment, at  the  county  of  Noble  and  State  of  Indiana,  did  then  and  there 
onlawfully  keep  and  maintain  a  certain  common,  ill-governed  and  dis- 
orderly  house,  and  in  said  house  certain  persons,  as  well  men  as  women, 
of  ill  name  and  fame,  and  of  dishonest  conversation,  then  and  there,  on 

1  84  Tex.  S59.  S  S  Tex.  (App.)  189. 
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the  said  other  days  and  times,  unlawfuliy  and  willingly  did  cause  and 
procure  to  frequent  and  come  together,  and  the  said  men  and  women  in 
the  said  house  of  said  Nancy  Mains  at  unlawful  times,  as  well  in  the 
night  as  in  the  day,  then  and  on  the  said  other  days  and  times,  there  to 
be  and  remain,  drinking,  tippling,  whoring,  and -misbehaving  themselve8> 
unlawfully,  and  willfully  did  permit,  and  yet  doth  permit,  to  the  great 
damage  and  common  nuisance  of  all  the  citizens  of  the  State  of  Indi- 
ana, contrary  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of  Indiana. 

**  William  B.  McConnell, 

*'  Prosecuting  Attorney. *'^ 

W.  M.  Glapp^  F,  Prickett^  and  A.  A.  Chapin^  for  appellant. 

J".  C.  Denny ^  Attorney-General,  for  State. 

WoRDEN,  J.  Several  objections  are  made  to  the  indictment,  but  we 
shall  notice  one  only,  as  that  seems  to  be  fatal,  whatevef  might  be  said 
in  respect  to  the  others. 

The  indictment  does  not  allege  that  the  house  which  the  appellant 
was  charged  with  keeping  was  situate  in  any  public  place,  as  in  a  city, 
town,  or  village,  nor  near  any  public  street  or  highway ;  nor  does  it 
allege  that  any  person  resided  near  thereto,  or  was  in  the  habit  of  pass- 
ing thereby.  In  short,  there  is  nothing  in  the  indictment  which  shows 
that  the  house  was  in  the  vicinity  of  any  inhabitants,  or  that  any  person 
ever  came  near  it,  save  those  who  congregated  there  by  the  alleged  pro- 
curement of  the  appellant.  In  the  language  for  the  counsel  for  the 
appellant,  '^  For  aught  that  appears,  it  may  have  been  in  the  woods, 
away  from  the  sight  and  hearing  of  every  citizen  of  the  State." 

The  keeping  of  a  house  where  tippling,  drinking,  and  whoring  are 
carried  on  is  not  a  nuisance,  unless  the  public  is  affected  by  it. 

A  writer  on  criminal  law  says :  *'  The  term  disorderly  house  is  some- 
times used  in  a  very  broad  sense,  as  including  bawdy-houses,  common 
gaming  houses,  and  places  of  a  like  character,  to  which  people  promis- 
cuously resort  for  purposes  injurious  to  public  morals,  or  health,  or 
convenience,  or  safety.  These  places  are  all  indictable  as  public  nuis- 
ances. *  *  *  A  house  so  kept  that  no  person  other  than  its  inmates 
are  liable  to  be  disturbed  by  it,  or  corrupted  in  their  morals,  or  anything 
of  the  sort,  is  not  in  law  a  disorderly  house.  ♦  ♦  ♦  The  difficulty 
within  must  reach  beyond  the  mere  inmates  and  affect  the  public."  ^ 

Inasmuch  as  such  a  house  described  in  the  indictment  is  not  a  nuis- 
ance per  86,  but  can  only  become  so  by  reason  of  the  public  beii^ 
afiected  thereby,  the  indictment  should  have  alleged  the  facts  making  it 
a  nuisance,  as  that  it  was  in  a  public  place,  or  that  people  resided  near 

1  1  BiBh.  Cr.  L.,  sees.  1046, 106L 
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thereto,  or  other  similar  circumstaDces,  showing  that  the  public  was 
a£^ected  thereby. 

''  The  indictment  for  a  nnisanoe,  as  for  every  other  offense,  must  set 
out  so  much  of  fact  as  to  make  the  criminal  nature  of  what  is  charged 
against  the  defendant  appear.  Thus,  where  a  thing  is  not  a  nuisance 
in  itself,  but  becomes  so  only  by  reason  of  particular  circumstances,  this 
special  matter  —  in  other  words,  these  circumstances  —  must  be  shown, 
else  there  is  no  crime  laid  against  the  defendant."  ^ 

The  indictment,  it  is  true,  alleges  that  it  was  '*  to  the  great  damage 
and  common  nuisance  of  all  the  citizens  of  the  State  of  Indiana ;  "  but 
this  conclusion  will  not  supply  the  omitted  facts.  '^  There  is  no  power 
in  a  conclusion  of  this  sort  to  supply  any  defect  in  the  main  body  of 
the  allegation."^  Wharton  says:  '^An  allegation  in  an  indictment 
that  certain  facts  were  '  to  the  common  nuisance  of  all  the  good  citizens 
of  the  State,'  will  not  make  a  good  indictment  for  a  common  nuisance 
unless  these  facts  be  of  such  a  nature  as  may  justify  that  conclusion  as 
one  of  law  as  well  as  of  fact."  ^ 

There  are  some  other  questions  in  the  case  which  are  ably  discussed 
by  the  counsel  for  appellant,  such  as  the  necessity  of  a  statutory  de- 
0(n*iption  of  the  offense  of  a  nuisance,  and  whether  any  such  description 
embraces  such  facts  as  are  charged  in  this  indictment,  but  we  pass  them 
over  as  not  being  essential  to  the  decision  of  the  cause.  We  hold  the 
indictment  bad,  for  the  reason,  if  for  no  other,  that  it  does  not  aver 
any  facts  showing  that  the  public  was  in  any  manner  affected  by  the 
house  which  the  appellant  was  charged  with  keeping. 

The  judgment  below  is  reversed  and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  quash  the  indictment. 


BAWDY-HOUSE— PROOF  OF  REPUTATION  OF  HOUSE  INSUFFICIENT. 

Henson  V.  State. 

[19  Cent.  L.  J.  230.] 
In  the  Court  of  Appeals  of  Maryland^  1884. 

XTpon  the  trial  ol  an  Indiotment  for  keeping  a  bawdy* honse.  evidence  of  the  ireneral 
reputation  of  the  honae  is  incompetent  to  prove  the  charge. 

L.  Hockheimer,  T,  G,  Budded^  E,  E,  Davis^  for  plaintiff  in  error. 
Attorney-General  Boberts  and  E.  H,  Ocms^  for  defendant  in  error. 

1  S  Bifib.  Or.  Pr.,  sec  818.  8  Whart  Or.  L.,  sec  8882. 

s  S  Biah.  Or.  Fr.,  sec.  Sli. 


740  NUISANCES. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  indictment  against  the  appellant  contains  two  courts.  The  first 
with  the  usual  appropriate  averments  in  such  cases,  charges  that  on  the 
1st  of  April,  1883,  and  on  other  divers  days,  between  that  day  and  the 
taking  of  the  inquisition,  he  kept  and  maintained  '^  a  certain  commoa 
bawdy-house."  And  the  second  charges  him  in  the  same  manner  with 
having  kept  during  the  same  period  ^'  a  certain  common  ill-goveraed 
and  disorderly  house." 

At  the  trial  upon  the  pleas  of  not  guilty,  the  State,  to  maintain  the 
issue  on  its  part,  proved  and  gave  in  evidence  that  the  character  of  the 
house  specified  in  the  indictment,  in  the  community  in  which  it  was 
situated,  was  that  of  a  common  bawdy-house,  or  house  of  ill  fame, 
during  the  time  mentioned  in  the  indictment.  The  traverser  objected 
to  the  admission  of  this  testimony,  but  the  court  overruled  the  objection 
and  allowed  the  evidence  to  go  to  the  jury.  To  this  ruling  the  trav- 
erser, by  his  counsel,  excepted,  and  the  jury  having  rendered  a  verdict 
of  guilty,  he  has  appealed. 

The  question  is  thus  distinctly  and  sharply  presented  whether  under 
the  first  count  in  this  indictment,  evidence  that  the  character  of  the  house 
in  the  community  in  which  it  was  situated,  was  that  of  a  common 
bawdy-house  or  house  of  ill  fame,  is  admissible  as  tending  to  prove  that 
the  traverser  was  guilty  of  the  crime  which  that  count  charges  him  with. 
Counsel  on  both  sides  have,  with  commendable  diligence,  collected  in 
their  briefs  all  the  authorities  bearing  upon  the  subject  and  they  cer- 
tainly present  much  conflict  and  diversity  of  judicial  opinion  and  decis- 
ion. They  consist  altogether  of  cases  decided  by  the  courts  in  this 
country  and  of  the  conclusions  drawn  therefrom  by  our  owq  American 
text- writers.  No  English  decision  is  referred  to  and  we  are  not  aware 
that  the  question  has  ever  been  decided  by  an  English  court ;  and  in 
considering  the  question  as  it  arises  in  this  State  in  this  case,  it  must 
be  remembered  that  the  indictment  is  for  a  common-law  offense,  there 
being  no  statute  in  Maryland  as  there  is  in  many  other  States  upon  the 
subject  of  bawdy-houses.  At  common  law  a  ** bawdy-house"  or 
''house  of  ill  fame"  in  the  popular  sense  of  the  terms,  is  a  species 
of  disordery  house,  and  is  indictable  as  a  nuisance.^  Hence  this  indict- 
ment charges  that  the  acts  and  conduct  specified  and  set  out  therein  are 
''  to  the  great  damage  and  common  nuisance  of  all  the  liege  inhabitants 
of  said  State  there  inhabiting,  residing  and  passing."  The  offense  does 
not  consist  in  keeping  a  house  reputed  to  be  a  brothel  or  bawdy-house, 
but  in  keeping  one  that  is  actually  such. 

In  the  States  which  have  statutes  upon  the  subject  the  decisions  turn. 

1  8  Greenl.  Ey.,  860. 184;  Whart  Or.  L.,  mo.  S892. 
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in  a  great  measure  upon  the  construction  and  particular  language  of 
those  statutes  and,  of  course,  to  that  extent  can  have  little  or  no  appli- 
cation to  the  question  as  it  is  presented  in  this  case.  In  others  a  dis- 
tinction is  drawn  between  the  terms  "bawdy-house"  and  "house  of 
ill  fame  "  and  they  hold  that  where  the  latter  terms  are  employed  they 
are  to  be  taken  in  their  strict  etymological  sensQ,  and  that  they  put 
directly  in  issue  the  fame  or  reputation  of  the  house  itself ;  and  henoe 
it  is  both  permissible  and  necessary  to  prove  that  reputation  in  the 
only  way  in  which  it  can  be  proved.  Others  again  ignore  this  distinc- 
tion and  hold  the  terms  to  be  synonymous. 

In  speaking  of  all  these  authorities  Mr.  Bishop,  after  stating  the  pro- 
position in  which  they  all  agree  (and  to  which  we  assent),  that  it  is 
competent  in  all  such  cases  to  prove  by  reputation  the  character  for 
lewdness  of  the  inmates  of  the  house  and  of  those  who  frequent  and 
visit  it,  though  such  evidence  pertains  in  a  certain  sense  to  hearsay 
says:  "  Some  carry  this  doctrine  a  step  further  and  accept  the  reputa- 
tion of  the  house  for  bawdy  as  competent  evidence,  prima  facie^  that  it 
is  a  bawdy-house.  Others,  and  probably  the  majority,  reject  the  evi- 
dence in  accordance  with  the  humane  principle,  that  a  man  shall  not  be 
condemned  for  what  his  neighbors  say  of  him."  ^  And  in  our  opinion 
a  majority  of  the  best  considered  decisions  do  hold,  and  upon  correct 
principles,  that  such  evidence  is  not  admissible  in  cases  like  this  at 
common  law.  Thus  in  CcUdweU  v.  8tate^^  Storrs,  J.,  speaking  for  the 
court  in  an  extremely  well  reasoned  opinion,  after  holding  that  upon 
the  proper  construction  of  the  Connecticut  statute,  under  which  the 
prosecution  was  had,  it  was  necessary  for  the  prosecution  to  prove  in 
the  first  place,  the  general  reputation  of  the  house  and  in  the  next,  its 
actual  character  as  a  brothel,  and  that  such  reputation  of  the  house 
could  be  proved,  like  any  other  fact,  by  the  testimony  of  witnesses 
having  knowledge  of  its  existence,  and  in  the  same  manner  as  the  repu- 
tation of  a  person  for  truth  or  any  other  quality  is  proved,  distinctly 
says:  "  Testimony  as  to  the  reputation  of  the  house  would  be  clearly 
inadmissible  for  the  purpose  of  proving  that  it  was  in  truth  a  brothel, 
and  such  testimony,  if  offered  for  that  purpose,  would  be  obnoxious  to 
the  objection  that  it  is  a  mere  hearsay." 

So  in  the  more  recent  case  of  State  v.  Board/man^^  where  the  statute 
among  other  things  declared  that  "  all  places  used  as  houses  of  ill  fame, 
resorted  to  for  the  purpose  of  lewdness  or  gambling  are  common  nuis- 
ances "  and  therefore  in  this  respect,  merely  re-enacted  the  common  law, 
a  party  was  indicted  for  keeping  a  house  of  ill  fame,  and  the  question 
was  distinctly  presented  whether  evidence  of  the  reputation  of  the  house 

1  8  BJsh.  Cr.  Pr.  Bees.  112. 118.  >  64  ife.  683. 

s  17  Conn.  467. 
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as  being  a  bawdy-house  was  admissible.  The  court,  after  holding  that 
the  offense  charged  was  that  of  a  common  nuisance,  that  the  terms 
^  house  of  ill  fame '  and  '  bawdy  house '  are  synonymous,  and  that  the 
gist  of  the  offense  consists  in  the  use  and  not  in  the  reputation  of  the 
house,  decided  that  the  testimony  was  inadmissible,  because  it  was 
mere  hearsay  evidence  and  that  on  trial  of  an  indictment  for  a  nuisance 
it  is  not  admissible  to  show  that  the  general  reputation  of  the  subject  of 
the  nuisance  was  that  of  a  nuisance.  The  judgment  in  that  case  was 
reversed  because  of  the  error  in  admitting  such  evidence  and  all  the 
judges  concurred  in  the  curt  remark  of  note  of  Judge  Peters,  that  th^ 
house  must  be  proved  to  be  a  house  of  ill  fame  by  facts  and  not  by 
fame. 

And  in  the  still  more  recent  case  of  Toney  v.  State^^  it  was  held  that 
under  an  indictment  for  keeping  a  bawdy-house,  evidence  of  the  general 
reputation  of  the  inmates  of  the  house,  but  not  of  the  house  itself,  is 
admissible  for  the  prosecution. 

A  similar  ruling  was  made  in  State  v.  Lyon^^  where  the  indictment 
was  for  '^  leasing  a  house  for  the  purposes  of  prostitution  and  lewdness." 

In  the  District  of  Columbia  where  the  common  law  on  this  subject 
prevailed,  two  cases  arose  directly  involving  the  admissibility  of  such 
evidence.  The  first  was  that  of  United  States  v.  Oray,^  (decided  in 
1826)  where  the  testimony  was  admitted  (the  Chief  Judge  Cranch, 
doubting).  But  this  decision  was  overruled  by  the  second  and  subse- 
quent case  of  Untied  States  v.  Jourdaine,^  (decided  in  1833)  in  which 
Thurston,  J.,  is  reported  to  have  changed  his  opinion  since  the  case  of 
United  States  v.  Or  ay;  and  a  majority  of  the  court  held  the  evidence  in- 
admissible, thus  setting  the  law  for  that  court  upon  this  question,  for  the 
only  point  decided  in  United  States  v.  Stevens,^  (which  has  sometimes  been 
referred  to  as  sustaining  the  admissibility  of  such  evidence),  was  that 
the  general  reputation  of  persons  who  frequented  the  house  was  ad- 
missible. 

When  the  charge  is  simply  that  of  '^keeping  a  common,  disorderly 
house,"  the  authorities,  almost  without  exception,  exclude  this  species 
of  evidence,  and  hold  that  the  nuisance  must  be  shown  as  an  existing 
fact  and  not  by  evidence  of  reputation. 

These  decisions  all  rest,  as  it  appears  to  us,  upon  the  elementary  rule 
of  evidence  which  excludes  hearsay  testimony.  The  common  law  is 
studiously  careful  to  exclude  such  testimony,  and  does  not  allow  its 
introduction  in  order  to  convict  parties  on  trial  for  common-law 
offenses.     We  take  it  to  be  clear  that  a  man's  general  bad  character  or 

1  60  Ala.  977.  «  4  Cranch,  0.  0. 884. 

s  39  Iowa,  879.  >  i  Oranoh,  O.  0. 94L 

8  2  Cranoh,  0.  0. 679. 
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reputation  can  not  be  brought  up  against  him  when  he  is  on  trial  for  a 
specific  crime,  unless  he  first  opens  the  way  by  an  attempt  to  prove  his 
good  character ;  and  we  hold  it  to  be  generally  clear  that  the  fact  that  a 
crime  has  been  committed  can  not  be  proved  by  common  rumor  or  gen- 
eral repute.  The  decisions  which  hold  this  evidence  admissible  (when 
they  are  not  founded  on  the  language  or  interpretation  of  a  statute, 
seem  to  rest  its  admissibility  mainly  upon  the  grounds  of  necessity,  or 
rather  the  difficulty  of  obtaining  direct  evidence,  because  the  operations 
of  such  houses  are  necessarily  shrouded  in  secresy.  But  when  it  is 
open  to  the  prosecution  to  prove  the  general  bad  character  for  chastity 
of  the  female  inmates  of  the  house,  that  it  is  frequented  by  reputed 
strumpets  and  that  men  are  seen  to  visit  it  at  all  hours  of  the  night  as 
well  as  the  day,  we  do  not  think  there  can  be  any  very  great  difficulty 
in  obtaining  such  direct  evidence  as  will  warrant  a  jury  in  convicting. 
If,  however,  such  difficulty  or  necessity  does  in  fact  exist,  a  remedy  can 
be  easily  and  speedily  provided  by  legislation  changing  rules  of  evidence 
for  such  cases.  It  is  not  the  province  of  the  courts  to  change  or  re- 
lax those  rules  in  order  to  facilitate  convictions  in  a  particular  class  of 
offenses.  We  can  not  convert  the  common  saying,  ''  what  every  body 
says  must  be  true,"  into  a  legal  maxim,  nor  can  we  justify  the  intro- 
duction of  such  evidence  upon  the  ground  that  it  will  do  no  harm,  be- 
cause it  may  very  rarely  occur  that  a  place  acquires  the  general 
reputation  of  being  a  bawdy-house  without  being  one  in  fact.  Until  the 
Legislature  intervenes  and  prescribes  differently,  the  same  rules  of  evi- 
dence must  govern  the  trial  of  a  party  accused  of  this  offense  which 
govern  in  all  other  criminal  trials,  and  which  have  so  governed  from  the 
time  when  trial  by  jury  under  the  common  law  was  first  instituted. 

For  these  reasons  we  hold  there  was  error  in  the  ruling  excepted  to, 
and  the  appellant  is,  therefore,  entitled  to  a  new  trial. 


HOUSE   OF   ILL   FAME  — PROOF   MUST   BE    OF   ACTS  AND  NOT  OF 

REPUTE. 

State  v.  Boardman. 

[64  Me.  523.] 
In  the  Supreme  Court  of  Maine. 

X  Under  a  Statute  Making  the  Keeping  of  a  house  of  ill  fame  resorted  to  for  lewdness 
a  common  nuisance,  *'  house  of  Ul  fame  "  means  the  same  thing  as  "  bawdy  house."  And 
the  gist  of  the  offense  being  the  nse  of  the  house  for  lewd  purposes,  and  not  its  reputa- 
tion, eyidenoe  of  the  reputation  of  the  house  is  not  admissible. 
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2.  In  a  Proaecntlon  for  Kaepinff  a  Hooae  of  ill  fame,  the  hooee  maet  be  proved  to  be  a- 
house  of  ill  fame  by  facts,  and  not  by  fame. 

DiCKERSON,  J.  The  defendant  is  indicted  for  keeping  a  house  of  ill 
fame,  resorted  to  for  the  purpose  of  prostitution  and  lewdness.  The 
offense  charged  is  that  of  a  common  nuisance.  The  language  of  the 
statute  is  as  follows:  ^'  All  places  used  as  houses  of  ill  fame,  resorted 
to  for  lewdness  or  gambling,  for  the  illegal  sale  or  keeping  of  intoxicat- 
ing liquors,  are  common  nuisances."  ^  Section  2  of  the  same  chapter 
makes  '^  any  person  keeping  or  maintaining  such  nuisance"  liable  to 
fine  or  imprisonment  in  the  county  jail. 

The  terms  "  house  of  ill  fame  "  and  "  bawdy  house  "  are  synony- 
mous. '*  A  bawdy  house,"  says  Bouvier,,  ^'  is  a  house  of  ill  fame,  kept 
for  the  resort  and  unlawful  convenience  of  lewd  people  of  both  sexes." 
So  Archbold  defines  a  bawdy  house  to  be  a  house  kept  for  the  resort 
and  convenience  of  lewd  people  of  both  sexes. ^ 

The  common  signification  of  the  word  corresponds  with  its  technical 
meaning.  "  A  bawdy  house,"  says  Worcester,  "  is  a  house  used  for 
lewdness  and  prostitution,  a  brothel."  The  idea  conveyed  by  the  term 
*'  house  of  ill  fame,"  or  its  synonym  "  bawdy  house,"  is  that  of  a  house 
*' resorted  to  for  the  purposes  of  lewdness  and  prostitution."  A 
''  house  used  as  a  house  of  ill  fame  "  is  a  bouse  thus  resorted  to ;  it 
can  not  be  so  used  unless  it  is  thus  resorted  to,  and  if  it  is  resorted  to 
for  such  purpose,  it  is  '^  a  house  used  as  a  house  of  ill  fame,"  in  the 
purview  of  the  statute,  though  it  may  not  have  that  reputation.  The 
phrase,  ^'resorted  to  for  lewdness,"  contained  in  the  statute,  does  not 
qualify,  enlarge  or  change  the  meaning  of  the  preceding  clause  in  this 
case ;  the  statute,  in  this  case,  has  the  same  meaning  and  application 
without  as  with  that  phrase. 

In  order  to  make  out  the  offense  charged  in  the  indictment,  under  our 
statute,  it  is  necessary  to  establish  two  things ;  first,  that  the  house  was 
used  as  a  house  of  ill  fame ;  and  second,  that  the  defendant  kept  it 
The  gist  of  the  offense  consists  in  the  use,  not  in  the  reputation  of  the 
house.  Its  reputation  for  lewdness  and  prostitution  may  be  ever  so 
clearly  established,  and  yet  if  the  evidence  does  not  show  that  it  was  in 
truth  used  for  those  purposes,  the  first  element  in  the  offense  is  not 
proved ;  but  if  that  is  made  out,  it  is  immaterial  what  the  reputation  of 
the  house  was  or  whether  it  had  any.  The  reputation  of  the  house^ 
under  our  statute,  makes  no  part  of  the  issue.  Testimony  as  to  its 
reputation  has  no  tendency  to  establish  the  issue  that  it  was  in  fact  used 
as  a  house  of  ill  fame,  and  is  inadmissible  as  mere  hearsay  evidence. 


1  Bey.  stats.,  ch.  77,  see.  1. 


s  1  BonTier's  Law  Die.  h.  b. ;  S  Arohbold'a 
Or.  Pr.  &  PL  1907 ;  Blsh.  Or.  L.  (5th  ed.)  1885; 
McAllister  v.  Clarke,  33  Conn.  93. 
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On  trial  of  an  indictment  for  a  nuisance,  it  is  not  admissible  to  show 
that  the  general  reputation  of  the  subject  of  the  nuisance  charged  was 
that  of  a  nuisance.^  The  jmdge  in  the  court  below  erred  in  admitting 
such  evidence. 

We  are  aware  that  the  court  in  Connecticut,  in  Caldwell  v.  State.  ^* 
held  that  to  support  such  an  information,  under  the  statute  of  that 
State,  it  is  necessary  to  prove  that  the  general  reputation  of  the  house 
was  that  of  a  bawdy  house,  and  that  it  was  such  in  fact.  To  establish 
the  first  proposition,  the  court  in  that  case  admitted  evidence  of  reputa- 
tion of  the  house,  but  distinctly  say  that  such  testimony  would  be  clearly 
inadmissible  to  prove  that  the  house  was  in  fact  a  house  of  ill  fame. 
We  have  seen  that,  under  the  phraseology  of  our  statute,  it  is  not  neces^ 
sary  to  prove  the  reputation  of  the  house,  and  the  case  of  Caldwell  v. 
State^^  thus  becomes  authority  for  excluding  evidence  of  reputation  in 
this  case.* 

Evidence  of  the  reputation  of  the  women  frequenting  the  house,  and 
the  character  of  their  conversation  and  acts  in  and  about  it  is  competent 
in  such  cases,  as  the  judge  ruled. ^ 

The  judge  also  properly  overruled  the  defendant's  plea.^ 

Exceptions  sustained, 

Appleton,  C.  J.,  Walton,  Baeeows,  Vraom  and  Peters,  JJ.,  con- 
curred. 

The  chief  justice  and  concurring  justices  appear  also  to  have  assented 
to  this  note  upon  the  case  bv 

Peters,  J.  The  house  must  be  proved  to  be  a  house  of  ill  fame  by 
facts  and  not  by  fame. 


NUISANCE  —  COMMON   PROSTITUTE— AEREST  IN  PUBLIC    STREETS. 

R.  V.  Leyecque. 

[80  U.  C.  Q.  B.  609.] 
In  the  Upper  Canada  Court  of  Queen's  Benchj  1870. 

A  Oonvlotion  for  Wandering  in  the  public  streeta  as  a  public  prostitute  can  not  be  bus- 
tained  when  it  is  not  proyed  that  the  woman  was  a  public  prostitute,  nor  that  before  or  at 
the  time  of  the  arrest  she  was  asked  to  give  a  satisfactory  account  of  herself  and  did  not 
do  so. 

1  2  Whart.  Cr.  L.  sec.  2867;  8  GreenL  on  &  Com.  v,  Kimball.  7  Gray,  828;  Com.  v. 

Et.  (6th  ed.)  186 ;  2  Blsh.  Cr.  Pr.  sec  OL  Gannelt,  1  Allen,  8. 

s  17  Conn.  467.  «  Ware  v.  Ware,  8  Me.  42;  Pub.  L.  1868,. 

3  17  Conn.  467.  ch.  151,  sec  6. 

4  2  Blah.  Cr.  Pr.,  sec  91. 
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Harrison^  Q.  0.,  obtained  a  rule  in  Easter  term  last,  calling  on  the  po- 
lice magistrate  of  Ottawa,  and  John  Jordan,  the  informant,  to  show 
cause  why  the  conviction  of  Victoria  Levecque  by  the  police  magistrate 
on  the  information  of  John  Jordan,  should  not  be  quashed,  and  the  sud 
Victoria  Levecque  altogether  discharged  from  custody  for  or  by  reason 
of  anything  in  the  conviction  or  in  the  warrant  issued  thereon  con- 
tained, on  the  ground  that  the  conviction  is  not  sufficient  in  form,  and 
does  not  sufficiently  state  any  offense  within  the  jusisdiction  of  the 
magistrate,  and  does  not  state  whether  the  imprisonment  is  with  or  with- 
out hard  labor,  and  there  was  no  evidence  adduced  before  the  magis- 
trate to  sustain  the  offense,  if  any,  therein  attempted  to  be  stated  ;  or 
why  such  other  relief  should  not  be  granted. 

The  conviction  made  on  the  25th  of  February,  1870,  stated  that  Vic- 
toria Levecque,  on  the  oath  of  John  Jordan,  constable,  was  convicted 
'^  for  that  she,  the  said  Victoria  Levecque,  was  in  the  night  time  of  the 
24th  of  February,  1870,  a  common  prostitute  wandering  in  the  public 
streets  of  said  city  of  Ottawa,  and  not  giving  a  satisfactory  account  of 
herself,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  "  and  that  the  magistrate  adjudged  her  for  her  said  offense  to  pay 
a  fine  of  $50,  inclusive  of  costs,  and  also  to  be  imprisoned  in  the  com- 
mon gaol  of  the  county  for  the  term  of  two  months. 

The  evidence  was  as  follows:  ''John  Jordan  sworn — Last  night 
about  nine  o'clock  the  defendant  was  with  a  soldier  in  the  barraclc- 
yard ;  he  put  her  against  the  wall  and  took  up  her  clothes ;  another  sol- 
dier then  struck  me ;  she  was  drunk ;  she  bears  a  very  bad  character ;  I 
heard  she  was  a  prostitute ;  I  saw  her  drunk  on  the  streets  before ;  I 
only  speak  of  her  character  by  reputation ;  I  never  saw  her  prostitute 
herself  before ;  I  have  no  doubt  she  was  there  for  an  improper  par- 
pose." 

M.  C,  Cameron  showed  cause. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

[Omitting  a  question  of  practice.] 

The  statute  in  question^  enacts  that  ''all  common  prostitutes  or 
night-walkers,  wandering  in  the  fields,  public  streets  or  highways,  lanes 
or  places  of  public  meeting,  or  gathering  of  people,  not  giving  a  satis- 
factory account  of  themselves,  shall  be  deemed  vagrants,"  etc. 

This  conviction  is,  that  the  applicant  "  was  in  the  night  time  of  the 
24th  of  February,  1870,  a  common  prostitute  wandering  in  the  public 
streets  of  the  said  city  of  Ottawa,  and  not  giving  a  satisfactory  account 
of  herself,  contrary  to  the  statute  "  in  the  very  language  of  the 
statute. 

1  82  and  38  Vict,  Ch.  88. 
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But,  it  is  said,  it  sboold  have  been  shown  she  was  asked  to  give  an 
account  of  herself,  and  that  she  did  not  give  a  satisfactory  account ; 
that  it  is  consistent  with  the  conviction  that,  though  a  common  prosti- 
tute, she  was  rightly  or  excusably  wandering  on  the  streets,  as  she  had 
the  right  to  do,  in  like  manner  and  for  the  like  purpose  as  any  other 
person ;  and  that,  although  a  common  prostitute,  and  wandering  in  the 
public  streets,  she  gave  no  account  of  herself  simply  because  no  one 
asked  her  to  give  it,  and  that  she  was  under  no  necessity  to  give  any 
account  of  herself  until  she  was  asked  to  do  so. 

No  doubt  a  common  prostitute  wandering  in  the  public  streets  should 
not  be  apprehended  and  taken  to  a  lock-up  without  knowing  what  it  is 
for.  In  the  nature  of  things  she  should  know,  if  she  is  taken  up,  what 
it  is  for.  She  is  not  to  be  taken  at  all,  until  she  has  failed  to  give  a 
satisfactory  account  of  herself. 

If  she  is  not  asked  what  business  she,  a  common  prostitute,  has  wan- 
dering on  the  streets,  or  why  it  is  she  is  there,  she  may  not  know 
whether  she  is  taken  up  for  murder  or  for  robbeiy,  or  for  what  other 
oflense,  or  whether  she  is  taken  up  for  an  offense  at  all ;  and  she  can 
not  suppose  she  is  taken  up  for  wandering  in  the  streets,  though  she  is 
a  common  prostitute,  so  long  as  she  is  conducting  herself  harmlessly 
and  decently,  and  just  as  other  people  are  conducting  themselves. 

But  the  question  is,  is  it  or  may  it  not  be  reasonably  presumed  that 
she  was  asked  to  give  an  account  of  herself,  when  the  conviction  alleges 
^'  she  did  not  give  a  satisfactory  account  of  herself?  " 

It  appears  to  me  the  conviction  should  allege  that  the  woman  was 
asked  before  she  was  taken,  or  at  the  time  of  her  being  taken,  to  give 
an  account  of  herself  —  that  is,  of  her  wandering  in  the  public  streets, 
she  being  a  common  prostitute  or  night-walker  —  and  that  she  did  not 
give  a  satisfactory  account  of  herself. 

In  Laivrence  v.  Hedger^  the  person  taken  upon  suspicion  of  felony 
at  ten  o'clock  at  night  was  interrogated  as  to  how  he  came  by  the  prop- 
erty. 

In  Rex  V.  Bootie,^  in  an  indictment  for  allowing  a  night-walker  to  escape 
who  was  delivered  to  defendant  for  safe  keeping,  it  was  alleged  the 
woman,  at  the  time  of  her  arrest,  was  ^'  a  loose,  idle,  lewd,  and  disor- 
derly person,  and  a  common  street-walker,  and  being  then  and  there 
behaving  herself  riotously  and  walking  the  streets  there  to  pick  up  men, 
in  breach  of  his  majesty's  peace" — showing  plain  misconduct  and  a 
very  unsatisfactory  account  of  herself. 

In  Qtieen  v.  Tooley  et  cU.  ,^  Lord  Holt  said :  '*  For  certainly  a  suspicion 
barely  conceived  by  the  constable  is  not  sufficient,  without  some  act  of 

1  3  Tannt.  U.  •  U  Mod.  242, 248. 

s  2  fiarr.  864. 
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lewdness  done."  Powell,  J.,  said:  ''  Whenever  a  constable  may  take 
up  any  person,  it  must  be  either  for  an  actual  breach  of  the  peace  or 
upon  good  grounds  of  suspicion,  and  the  cause  of  his  suspicion  must 
be  shown  because  it  is  traversable.  •  •  *  Therefore  Gray  having 
taken  up  this  woman  without  aay  just  cause  of  suspicion,  she  was 
illegally  imprisoned." 

At  page  248,  the  counsel  for  the  prisoners,  before  the  twelve  judges, 
referred  to  Hein's  Pleader,^  where  there  is  a  precedent  that  the  con* 
stable  may  arrest  night-walkers,  in  which  it  is  set  forth,  *^that  the 
plaintiff  was  wandering  in  the  streets  at  twelve  at  night,  and  the  de- 
fendant being  on  his  watch  demanded  of  the  plaintiff  whither  he  was 
going,  which  he  refused  to  answer,  and  therefore  he  took  the  plaintiff." 
And  so  it  was  agreed,  in  the  principle  case  that  it  ought  to  have  ap- 
peared the  woman  was  a  night-walker,  wandering  about  suspiciously  at 
an  unreasonable  time  of  the  night. 

That  was  a  charge  of  murder,  for  killing  a  person  who  aided  the  ofScer 
in  taking  the  woman.  The  facts  were,  that  between  eight  and  nine  at 
night  the  woman  was  in  the  street  between  the  play-house  and  the  Rose 
tavern.  The  constable  suspected  her  to  be  a  disorderly  person  and  took 
her  into  custody.  The  constable  had  before  taken  her  up  as  a  dis- 
orderly person,  but  she  had  not  misbehaved  herself  in  any  way  at  the 
lime  of  her  being  arrested. 

And  these  facts  showing  no  cause  for  arresting  her,  the  killing  was 
held  to  be  no  murder,  but  manslaughter  only.  The  case  is  also  reported 
in  2  Lord  Raymond,^  and  Holt.^ 

In  the  former  of  these  reports,  it  is  said  by  the  court:  ^  ''  The  taking 
up  of  the  woman  was  illegal,  though  she  had  been  in  the  officer's  cus- 
tody before ;  and,  if  so,  he  did  not  act  as  a  constable,  but  a  common 
oppressor.  The  verdict  don't  find  that  she  was  guilty  of  any  disorderly 
act  when  he  had  her  in  custody  before ;  and  it  is  not  a  cons^tble's  sus- 
pecting that  will  justify  his  taking  up  a  person,  but  it  must  be  jast 
grounds  of  suspicion,  for  that  is  traversable."* 

The  language  is  very  much  the  same  in  Holt's  report  of  the  case. 

We  are  therefore  of  opinion,  that  the  conviction  should  show  a  re- 
quest made  to  the  woman  at  the  time  of  her  arrest  to  give  an  accoant 
of  herself,  and  that  she  did  not  give  a  satisfactory  account,  and  that 
therefore  the  arrest  was  made,  and  we  are  also  of  the  opinion  that  the 
allegation,  she  giving  no  satisfactory  account,  does  not  show  that  any 
prior  demand  or  request  had  been  made  on  her  for  that  purpose. 

There  are  many  authorities  collected  in  Re  DoneUey,^  which  show  that 

1  p.  488, 489.  «  p.  1801. 

s  p.  1296.  •  2  Inst.  58. 

«p.485.  •90C.P.  166. 
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describing  the  offense  in  the  very  words  of  the  statute  is  not,  in  many 
<;ase8,  a  sufficient  statement  to  sustain  a  criminal  charge. 

This  case  is  decided  on  the  conviction  alone.  It  is  yery  likely,  how- 
ever, that  the  court  may  also  be  able  to  look  at  the  evidence,  when  pro- 
ceedings are  taken  under  the  act  of  1866,  and  to  determine  as  to  the 
sufficiency  of  it  in  warranting  personal  confinement  or  restraint. 

The  evidence,  if  looked  at,  is  plainly  insufficient.  It  does  not  show 
that  the  place  was  in  the  street  or  highway,  lanes,  or  places  of  public 
meeting  or  gathering  of  people.  Its  being  in  the  barrack-yard  may 
have  been,  for  anything  that  is  shown,  in  the  most  deserted,  unfre- 
quented port  of  the  city.  Nor  that  the  person  was  a  common  prosti- 
tute, nor  that  she  was  a  prostitute  at  all.  The  witness  speaks  of  her 
only  by  reputation. 

No  doubt  the  act  she  was  committing  when  the  constable  saw  her  was 
improper,  and  might,  under  certain  circumstances  of  place,  justify  her 
apprehension,  though  not  a  prostitute  at  all. 

The  case  of  Ee  Jonea,^  is  a  clear  authority  as  to  the  insufficiency  of 
all  this  to  sustain  the  charge. 

The  rule  will  be  absolute  to  discharge  the  said  Victoria  Levecque 
altogether  from  custody,  which  is  the  most  that  can  be  done  under  the 
the  act  of  1866. 

I  think,  as  the  conviction  is  the  fact  here,  it  may  be  moved  against, 
and  that  the  conviction  may  be  quashed;  but  I  express  no  positive 
opinion  on  the  point,  the  Chief  Justice  and  my  brother  Morrison  think 
the  conviction  can  not  be  quashed,  at  the  time  when  the  writ  issued  it 
could  not,  by  the  act  of  1869,  have  been  issued  under  it ;  and  that  the 
proceedings  are  here  mainly  for  the  purpose  of  determining  on  the 
legality  of  the  restraint  of  liberty.  The  rule  absolute  stands  for  the 
discharge  of  Victoria  Levecque  from  custody,  and  is  now  discharged  as 
to  the  residue. 


FAILING  TO  STOP  TRAIN  AT  STATION 

Davis  v.  State. 

[6  Tex.  (App.)  166.] 
In  the  Court  of  Appeals  of  Texas,  1879, 

1.  Bailw»ys~  Stoppage  at  Station*.— The  gist  of  the  offeiue  created  ky  the  act  of 
1866, "  to  reg^ate  the  time  that  railroad  passenger  cars  shaU  stop  at  waj'Stations,"  is 
not  the  stoppage  of  snoh  a  train  less  than  Are  minutes,  bnt  the  passing  of  a  way- side 
station  wlthoat  stopping  at  least  flye  minutes  thereat. 

1  7  Kx.  686. 
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2.  Same. — An  indictment  ajcainst  a'condaetor  charg«d  that  he  "  did  then  and  there  willfully 
and  nnlawfnlly  stop  a  train  of  passenger  cars  less  than  Ave  minutes  "  at  a  certain  way- 
side station.   Held,  that  the  indictment  fails  to  charge  any  offense. 

8.  fikune.  —Indictments  based  on  said  act  of  1866  most  aver  that  the  defendant,  whether  a 
"  conductor  or  other  person,"  was  in  chazge  of  the  train. 

Appbal  from  the  County  Court  of  Guadalupe.  Tried  below  before 
the  Hon.  H.  Manet,  County  Judge. 

Appellant's  exceptions  to  the  indictment  being  overruled,  he  waiyed 
a  jury,  and  pleaded  guilty ;  whereupon  the  court  adjudged  him  to  pay  a 
fine  of  $50. 

Appellant's  assignment  of  errors,  as  well  as  his  brief,  impeaches  the 
constitutionality  of  the  statute  in  question;  as  to  which  see  Davidson  y. 

E.  P.  HiUj  for  the  appellant.  Appellant  was  a  conductor  in  charge 
of  a  passenger  train  on  the  Galveston,  Harrisburg,  and  San  Antonio 
Railway,  and  this  was  a  proceeding  i^ainst  him  as  such,  under  article 
6532  of  Paschal' s  Digest.  An  examination  of  the  statutes  of  the  States, 
as  far  as  accessible,  and  of  the  digests  of  decisions  of  the  courts  of  all 
the  States,  fails  to  discover  any  trace  of  a  statute  elsewhere,  fbdng  the 
time  that  trains  shall  stop  at  stations.  In  view  of  the  long  existence  of 
these  institutions  in  older  States,  and  the  statutes  enacted  for  their  reg- 
ulation in  almost  every  conceivable  particular,  the  fact  that  no  attempt 
has  been  made  to  exercise  such  a  power  would  seem  to  argue  strongly 
against  belief  in  its  existence.  The  only  case  I  find  similar  in  principle 
is  the  case  of  Staie  v.  NoyesJ^  An  act  was  passed,  providing  that  when 
railroads  crossed  each  other,  and  passengers  trains  were  due  at  the 
crossing  at  the  same  hour,  it  should  be  the  duty  of  the  trains  to  wait 
twenty  minutes  for  each  other;  and  providing  a  fine  against  the  con- 
ductor, etc.  The  case  involved  the  constitutionality  of  that  statute, 
and  it  was  held,  in  an  able  opinion,  unconstitutional  and  void.  Other 
points  arose  in  the  case,  but  the  opinion  decides  the  case  principally  on 
the  ground  that  the  police  power  of  the  State  extends  to  regulations 
looking  to  public  safety,  and  not  to  public  convenience.  The  principle 
is  stated,  and  the  case  cited  approvingly,  by  both  Cooley  and  Sedgwick, 
in  their  works  on  Constitutional  Law.  If  the  power  exist  at  all,  it  is 
referable  only  to  the  police  power  of  the  State,  and  the  maxim  sic  utere 
too  ut  alienum  non  Icedas  lies  at  the  foundation  of  that  power.  If  the 
Legislature  can  require  a  stop  of  five  minutes,  it  is  difficult  to  define 
any  limit  to  its  power  in  that  direction. 

Statutes  requiring  the  bell  rung  or  whistle  blown  at  crossings,  to  put 
up  signs,  to  run  slow  through  the  streets  of  towns,  and  similar  acts,  are 

1  i  Tex.  (App.)  OiB.  >  47  Me.  189. 
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all  clearly  in  the  interest  of  the  pablic  safety,  because,  in  the  nature  of 
things,  such  or  similar  precautions  must  be  used  without  statutes  re- 
quiring them.  But  no  such  consideration  is  suggested  with  respect  to 
this  statute.  It  was  evidently  prompted  by  the  purpose  of  compelling 
trains  to  wait  upon  the  convenience  of  the  public.  To  require  a  train 
to  stop  five  minutes,  when  one  minute,  or  less,  would  be  sufSicient  to  do 
the  business  offering,  is  a  deprivation  of  liberty  to  that  extent.  Five 
minutes  is  a  short  time,  abstractly  considered,  but  it  is  a  long  time  for 
a  train  to  stop  at  a  station.  ''Time  is  money,"  is  an  old  aphorism. 
Count  thirty  stations  from  Houston  to  San  Antonio,  and  an  average  of 
one  minute  a  sufficient  stop  at  each,  and  if  the  statute  is  enforced,  there 
is  a  downright  robbery  of  two  hours,  upon  every  trip,  not  alone  upon  the 
railway  company,  but  every  passenger :  two  hours  of  absolute  restraint 
upon  the  liberty  of  the  corporation  to  exercise  its  corporate  franchise 
in  running  its  trains,  and  upon  its  right  to  consult  and  provide  for  its 
own  interests,  consistently  with  the  recognized  rights  of  others,  in  the 
management  of  its  road,  as  a  common  incident  to  the  right  of  property. 
The  statute  is  meddlesome  and  impractical,  and,  upon  principle  and  au- 
thority, is  unconstitutional  and  void. 

Thomas  BaUj  Assistant  Attorney-Greneral,  and  W.  B.  DunJiam,  for 
the  State. 

Winkler,  J.  This  appeal  is  from  a  conviction  under  article  6532  of 
Paschal' s  Digest,  for  an  alleged  violation  of  the  act  which  requires  con- 
ductors, and  other  persons  in  charge  of  passenger  trains,  to  stop  at 
wayside  stations.  The  following  is  the  language  of  the  act  which  cre- 
ates the  offense:  ''Any  such  conductor,  or  other  person  in  charge  of 
such  passenger  train,  who  shall,  upon  any  occasion,  pass  any  such 
station  without  stopping  his  train  as  aforesaid,  shall  be  deemed  guilty 
of  a  misdemeanor."  The  offense  created  by  the  statute  consists  in  a 
conductor,  or  other  person  in  charge  of  a  passenger  train,  passing  a 
wayside  station  without  stopping  at  such  wayside  station  not  less  than 
five  minutes. 

The  indictment  under  consideration,  besides  formal  averments,  and 
such  other  allegations  as  are  proper  as  to  the  establishment  of  a  wayside 
station,  and  haviag  a  proper  conclusion,  charges  that  the  accused  "  did 
then  and  there  willfully  and  unlawfully  stop  a  train  of  passenger  cars 
less  than  five  minutes  at  Kingsbury,  and  that  he,  the  said  William 
Davis,  was  then  and  there  conductor  of  said  train  of  passenger  cars." 
The  gist  of  the  offense  is  not  in  stopping  a  train  less  than  five  minutes, 
but  in  passing  a  wayside  station  without  stopping  the  length  of  time 
required.  In  this  respect  the  indictment  does  not  properly  describe 
the  offense  the  law  intends  to  punish. 
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The  indictment  is  defectiye  in  another  particular,  to  wit,  it  does  not 
aver  that  the  defendant  was  in  charge  of  the  train. 

The  indictment  for  these  reasons,  is  defective  and  insufficient,  and 
does  not  charge  any  offense  against  the  law ;  and,  therefore,  this  judg* 
ment  must  be  reversed  and  the  prosecution  dismissed. 

Beveraed  and  dismissed. 


NOTES. 

§  225.  QamiDg — Not  a  Oommon  Law  Oflenae.  —  Gaming  for  money  is  not 
indictable  at  common  law.^ 

§  226.  GaminflT  —  Bisk  and  Proflt  Baaential  —  liOoer  Paylnir  for  Hire  of 
BUliard  Table.  —  In  Blewett  v.  State,^  thiR  was  held  not  gaming.  "  To  consti- 
tute gaming,"  said  the  court,  ''  one  or  the  other  of  the  parties  must  expect  to 
proflt  by  the  game.  Here  neither  could  derive  such  profit,  because  neither  was 
entitled  to  the  fee  paid  to  the  owner  of  the  table.  Admitting  that  it  is  the  role  of 
the  game  that  the  loser  shall  pay  the  fee,  the  owner  has  a  perfect  right  to  make 
his  contract  in  this  way,  the  law  not  prohibiting  this  mode  of  contracting.'^  * 

§  227. If  OneRlekBNotliinfir  Itisnota  Wa^er.-^In  Quarles  v.  iState,«Q.  de- 
livered to  F.  certain  goods  and  merchandise  for  $175  to  be  paid  for  when  Henry 
Clay  was  elected  President  of  the  United  States.  The  court  ruling  that  while 
a  bet  on  the  election  was  within  the  statute  against  gaming,  reversed  the  case 
on  the  other  ground.  **  There  is  no  testimony  In  the  case,"  said  Bbxsb,  J., 
« that  the  goods  delivered  were  sold  at  a  price  above  their  value.  The  pur- 
chasing party  therefore  staked  nothing.  If  he  lost  he  was  to  pay  for  the  goods 
their  value ;  if  he  won  he  was  to  pay  nothing.  He  therefore  staked  nothing, 
risked  nothing.    The  risk  was  all  on  one  side,  and  was  not  a  betting  or  wager." 

§  227a .  Gamlner — Keepinfir  Billiard  Boom  not  a  Nulaanoe  at  Conmion  Ijaw— 
Flaylnar  Bub  to  Elect  who  Pasre  for  use  of  Table  not  Gamlnir.  —  This  was  held 
In  People  v.  Sergeant^^  the  court  saying;  *<  This  was  an  Indictment  at  the  com- 


1  n.  S.  V.  Willis,  1  Cranch,  0. 0. 6U. 

>  34  11188.  606  (1857). 

*  Loser  paying  for  game  of  tenpins  not 
gaming.  State  v.  Hall,  8S  N.  J.  (L.)  108,(1869.) 
Betting  on  games  which  are  licensed  by  the 
State  is  not  punishable  in  Texas.  OhUes  «. 
State,  1  Tex.  cApp.)  28  (1876).  One  who 
takes  a  ticket  in  a  licensed  raffle  is  not 
guilty  of  gaming.  Hawkins  v.  State,  88  Ala. 
488  (1850).  Baying  lottery  tickets  under 
Alabama  statute  is  not  gaming.  HIU  v.  State 
49  Ala.  895  (1878).  Betting  at  biUiards  not 
indictable  under  Alabama  statute  of  1848. 
State  V.  Moseley,  U  Ala.  890  (1848).    As  to 


betting  at  cards  but  not  playing,  under  Koith 
Carolina  statute,  see  State  «.  Smitherman,  1 
Ired.  15  (1840),  andfks  to  Gteorgia  statute, 
Johnson  v.  State,  8  Ga.  488  (I860.)  As  to 
pool  tables  under  Alabama  statute  see 
State  V.  Allaire,  14  Ala.  486  (18i8) ;  State  v. 
Moseley,  14  Ala.  890  (1848.)  It  U  not  an  of  • 
fensein  North  Carolina  to  gamble  with  a 
slave.  State  v.  Pemberton,  9  Dey.  281  08K). 
Proof  of  keeping  gaming  table  held  Insoffl- 
clent,  in  Owens  v.  State,  68  Ala.  SIS  (1876). 

«  5  Humpb.  211. 

&  8  Cow.  139  (1888).    And  see  People  «. 
Jackson,  3  Denio,  101  (1846). 
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mon  law.  The  statute,^  has  not  been  enacted  in  this  State,  but  if  it  had,  the 
indictment  is  not  founded  upon  any  statute,  and  we  are  only  to  inquire  how  the 
matter  stood  at  common  law.  Keeping  a  gaming  table  for  one's  profit,  was 
made  penal  by  the  English  statute,  and  a  penalty  of  40s  imposed.  This  shows 
that  such  an  act  was  not,  in  itself,  criminal  at  the  common  law.  Something 
more  must  be  shown.  No  disorderly  conduct  is  in  this  instance  proved  against 
4he  defendant.  He  allowed  no  noises  which  disturbed  the  neighborhood,  and 
no  betting,  but  discountenanced  the  most  trifling  wagers.  The  only  fact/ upon 
which  the  indictment  can  rest,  is  the  loser  of  the  rub  paying  for  the  use  of  the 
table.  A  house  kept  even  for  games  of  chance,  conducted  for  mere  recreation, 
is  not  criminal  at  common  law.  Such  is  not  a  gaming  house  within  the  com- 
mon law  of  nuisance.^  Billiards  is  a  game  of  skill;  and,  of  course,  is  further 
without  the  law.  It  may  be  ruinous  if  the  parties  bet,  but  a  billiard  house 
where  no  betting  is  allowed,  and  where  there  is  no  disturbance,  can  not  be  a 
nuisance,  unless  it  be  a  tavern,  where,  by  statute,  the  mere  keeping  of  a  table 
is  made  so.  Paying  for  the  table  by  the  rub  is  not  gaming  within  the  meaning 
of  the  law,  which  makes  the  house  a  nuisance.  Here  is  hardly  a  shadow  of 
gain  by  either  party.  Illegal  gaming  implies  gain  and  loss  between  the  parties 
by  betting,  such  as  would  excite  a  spirit  of  cupidity.  Experience  having  shown 
that  this  leads  to  idleness  and  waste,  riot  and  intemperance,  the  common  law 
has  wisely  pronounced  it  pernicious,  and  condemned  the  gambling  house  as  a 
common  nuisance.*  The  case  before  us  does  not  come  within  the  principle, 
4uid  we  are  of  the  opinion  that  the  indictment  is  not  sustained  by  the  proof.'* 

§  228. Betting  on  Bleotlon.  —  Betting  on  an  election  is  not  gaming  > 

§  229. Lottery  Ticket.  —  A  resale  of  a  lottery  ticket  by  the  purchaser, 

is  not  within  the  Alabama  statute.^ 

§  229a.  Lottery  —  Ohances  Moat  be  Sold  or  Prizes  Olven.  —  In  Buckalew  v. 
JStaUy*  the  defendant  was  convicted  of  setting  up  and  carrying  on  a  lottery. 
The  evidence  was  that  **  the  defendant  had  a  mill  and  in  the  mill  house  on  the 
bead  of  a  flour  barrel,  he  had  what  the  witness  caUed  a  board  on  which  were 
marked  in  a  circle,  figures  from  one  to  forty-eight,  with  a  heart  in  the  center, 
fastened  on  a  pivot  or  hand  pointing  to  the  numbers,  and  could  be  made  to 
rotate  or  turn ;  that  parties  were  in  the  habit  of  putting  down  money,  each  put- 
ting down  the  same  amount,  and  then  each  would  whirl  the  heart,  and  the  one 
on  whose  whirl  the  finger  or  hand  on  the  heart  stopped  pointing  to  the  highest 
number  won  all  the  money;  that  the  defendant  sometimes  put  down  money  as 
^ne  of  the  players  and  that  for  the  last  few  days  that  the  same  was  played  on, 
the  defendant  charged  a  nickel  for  the  use  of  the  board,  to  be  paid  by  the  one 
winning.*'  The  court  charged  that  if  the  jury  believed  this  the  defendant  was 
guilty. 


1  83  Henry  VIII.,  eh.  9,  sec.  11. 

9  Williams,  J.,   Gambling   and  Gaming 
Honses,  Bac.  Abr.,Gamin|f  (A.) 

*  1  Hawk.  P.  C,  ch.  76,  sec.  6;  10  Mod.  386. 

4  State  V.  Henderson,  47  Ind.  127.  See  fur- 
ther on  this,  ante,  Ch.  II.  Elections. 

>  Solomon  v.  State,  28  Ala.  88  (1866).  Pur- 
chase of  tickets  not  indictable  in  North  Car- 
olina.   SUte  V.  Bryant,  74  N.  0.  207  (1876). 


As  to  distribution  of  works  of  art  among 
subscribers  to  Art  Union,  see  People  v. 
American  Art  Union,  7  N.  Y.  240  (1802).  As 
to  the  offense  under  the  Connecticut  statute 
of  publishing  proposals  to  sell  or  procure 
lottery  tickets,  see  State  «.  Sykes,  28  Conn. 
226(1869). 

•62  Ala.  834  (1878). 


2  Defencbs. 
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Stonb,  J.  Lottery  Is  a  distribution  of  prizes  by  lot  or  chance.^  Tliere  are 
said  to  be  two  kinds  of  lottery  in  general  use.  One,  the  Genoese,  or  nu- 
merical system;  sometimes  called  the  combination  plan.  The  other  the  Dntch 
or  class  lottery;  sometimes  called  the  single  number  plan.'  In  each  chances 
are  purchased,  generally  by  the  purchase  of  tickets  or  fractions  of  a  ticket. 
Not  necessary,  however,  that  tickets  should  be  issued.  Wherever  chances  are 
sold  and  the  distribution  of  prizes  determined  by  lot,  this  it  would  seem,  is  a 
lottery.  This  we  think  is  the  proper  acceptation  of  the  term.  We  judicially 
know  what  constitutes  a  lottery.'  According  to  the  testimony  in  the  present 
record,  it  can  not,  with  any  propriety,  be  said  that  chances  were  sold  or 
prizes  won  or  drawn.  In  fact,  nothing  was  sold.  The  entire  theory  of 
the  game  was,  that  several  or  many  persons  contributed  equal  sums  to  a 
common  purse,  which  was  awarded  to  the  contributor  whom  chances  so 
favored  as  to  register  for  him  the  highest  number.  In  its  result  it  resembles 
what  is  known  in  horse-race  parlance  as  sweep-stakes;  or  a  raffle,  determined 
by  a  fall  of  dice.  We  do  not  think  the  proof  established  a  case  of  lottery,  or 
sustained  the  indictment.^  [Omitting  other  considerations.]  Beversed,  bat  not 
remanded.    Let  the  defendant  be  discharged. 

§  280.  Meaning  of  "  Bets." — A  party  who  furnishes  money  to  set  np  a  faro 
bank,  and  receives  a  part  of  the  money,  does  not  "  bet "  on  the  bank  within  the 
statute. > 


§  231. 


"  Common  Qaniinfir  Houae  "  —  Oocaeional  Bntertainment  Not.  — 


One  who  entertains  strangers  occasionally  on  the  occasion  of  races  in  the 
vicinity,  and  who  then  permits  card  playing  for  money  is  not  guilty  of  keeping 
a  ''common  gaming  house."  * 

§  231a.  Keeping  Gaming  Table.  — A  statute  prohibiting  the  keeping  of  a  faro 
bank  or  other  common  gaming  table,"  does  not  authorize  an  indictment  for 
keeping  a  common  gaming  table  called  a  sweath-cloth,  for  a  single  day,  on  the 
race  ground,  during  the  races.  The  word  ''keeping"  implies  a  repetition  or 
succession  of  similar  acts*^ 

§  282.  "  Common  Gaming  House." — A  billiard  saloon  where  parties  play 

for  amusement,  the  loser  paying  the  charge  for  the  use  of  the  table.  Is  not 
within  these  words.^  "  The  manifest  design  of  the  enactment,"  said  Walker, 
C.  J.,  in  this  case,  "  was  to  prevent  the  coming  of  persons  together  for  the 
purpose  of  gaming  for  profit.  It  was  not  to  prevent  persons  from  playing 
games  simply  for  amusement,  when  there  was  nothing  lost;  nothing  lost  or 
won.  Such  a  construction,  we  think,  would  not  be  according  to  the  evident 
Intention  of  the  Legislature.  The  act  was  intended  to  suppress  and  present  the 
vice  of  gambling,  and  not  the  suppression  of  playing  games  alone  for  amuse- 
ment. In  this  case  we  can  see  nothing  more  than  simply  keeping  billiard  tables 
for  amusement  and  exercise  of  persons  desiring  to  use  them  for  that  purpose. 
It  does  not  appear  that  they  were  kept  for  the  purpose  of  gaming  for  money. 


i  Web.  Diet :  Boot.  Law  Dlot. 
s  American  OydopmlUu 
S  Solomon  v.  State,  28  Ala.  88. 
«  Oode  of  1876,  seo.  4Ma. 


•  O'Blennis  v.  State,  IS  Mo.  811  (1818). 

•  SUte  V.  Mathews,  2  Dev.  A  B.  4S4  C18S7.> 
T  U.  S.  r.  Smith,  4  Cranch,  C.  0. 659. 

•  Harbaagh  v.  People,  40  HI.  S9  4  (1866). 
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Although  persons  asing  the  tables  may  have  played  for  the  purpose  of  deter- 
mining who  should  pay  the  trifling  sum  for  the  nse  of  the  tables,  we  do  not 
think  that  rendered  it  a  <<  common  gaming  house,'*  or  that  his  permitting  them 
to  come  together  and  play  in  that  manner,  rendered  the  keeper  liable  under  the 
statute ;  that  any  effort  to  evade  the  statute  by  permitting  parties  to  play  for 
stakes,  or  where  sums  were  bet  for  the  gain  of  the  parties  playing,  would 
render  the  keeper  of  such  a  house  liable,  we  entertain  no  doubt,  but  in  this 
case,  we  see  no  evidence  that  such  was  the  design. 
**  The  judgment  of  the  court  below  must  be  reversed  and  the  case  remanded. 

"  Judgment  reversed,^^ 

§  233.  <*  Devloe  or  Subetitute  for  OardB."^—- In  construing  this  phrase 

where  the  defendants  were  indicted  for  playing  euchre  with  dominoes,  the 
court  said:  <'If  from  former  use  dominoes,  in  playing  the  game  of  euchre,  had 
become  stamped  with  the  character  of  a  device  or  substitute  for  cards,  then 
euchre  with  dominoes,  was  an  original  independent  game,  older  in  fact  than 
euchre  with  cards,  and  the  latter  game  had  not  substantially  supplanted  the 
former,  then  dominoes  could  not  become  stamped  with  the  character  of  a  device 
or  substitute  for  cards  in  playing  the  game  of  euchre.  The  paddle  wheels 
driven  by  the  steam  engine,  may  be  a  device  or  substitute  for  the  oars  of  the 
row-boat ;  the  latter  while  both  motive  powers  continue  to  be  employed,  can 
not  become  stamped  with  the  character  of  a  device  or  substitute  for  the  paddle 
wheels  of  the  steamboat."  > 

§  284. <<  OambliniT  Devices." — Billiard  tables  or  tenpins  '  are  not  within 

this  phrase;  nor  is  a  horse  race;^  nor  is  a  pack  of  playing  cards.    • 

In  State  v.  Hardin,^  this  last  was  held,  the  court  saying:  «  The  only  question 
presented  for  the  copsideration  of  this  court  is,  whether  a  '  pack  of  cards  '  is  a 
gambling  device,  within  the  meaning  of  section  230  adapted,  devised  and  de- 
signed for  the  purpose  of  playing  games  of  chance,  etc. 

'<  It  is  to  be  remarked,  in  the  first  place,  that  the  several  gambling  devices  speci- 
fically enumerated  in  this  section  A.  B.C.  faro, E.  O.  roulette,  etc.,  are  all  of 
them  devices  Invented,  devised  and  designed  for  the  purpose  of  gambling  and 
lor  no  other  purpose.  They  are  the  tools,  implements  and  machinery  of  pro- 
fessional gamblers,  and  are,  in  the  very  language  of  the  statute,  adapted,  de- 
vised and  designed  for  the  purpose  named,  while  '  a  pack  or  cards '  though 
without  doubt,  frequently  used  for  the  purpose  of  gambling,  is  also,  and  proba- 
bly much  more  frequently,  used  for  the  purpose  of  mere  amusement,  like  drafts, 
chequers,  chess,  billiards,  nine-pins,  and  dominoes.  It  will  hardly  be  claimed, 
we  think,  that  an  indictment  framed  under  this  section  for  permitting  a  gam- 
bling device,  to  wit:  a '  chequer-board '  or*a  <  chess-board,'  could  have  been  sus- 
tained, because  those  Implements,  although  manifestly  in  some  sense '  adapted  * 
to  the  forbidden  purpose,  are  not  within  the  meaning  of  the  law,  either  de- 
vised or  designed  for  that  purpose.  Their  most  obvious  and  common  use  is 
for  purposes  of  innocent  amusement;  and  though  they  may,  perhaps,  very  fre- 
quently be  used  for  purposes  of  gambling,  they  could  not  be  called  <  gambling 
devices '  within  the  meaning  of  the  act,  without  doing  violence  to  its  obvious 

1  Harris  «.  SUte,  81  Ala.  868  (1868).  *  State  v,  Hayden,  31  Mo.  85  (1860) ;  SUte 

t  Harris  «.  SUte,  83  Ala.  877  (1859) .  v.  Lemon,  46  Mo.  876  (1870) . 

8  Grow  «.  State,  6  Tex.  384  (1861.)  »  1  Kas.  475  (1868). 
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purport  and  intent.  If  in  a  similar  act  against  the  crime  of  counterfeiting  the 
coin  of  the  United  States,  it  should  be  forbidden  to  keep  or  permit  to  be  used  any 
tools  or  implements  adapted,  devised  or  designed  for  counterfeiting,  and  an  in- 
dictment under  such  act  should  charge  the  possession  of  dies  or  moulds  for  coun- 
terfeiting the  gold  eagles  and  half  eagles,  or  the  silver  dollars^  halves  or  quarters 
of  the  coin  of  the  United  States,  it  might  be  good  because  such  moulds  or  dies 
could  be  used  only  for  such  unlawful  purpose ;  but  if  the  possession  of  crucibles 
melting  pots,  etc.,  were  charged  it  mi^ht  not  furnish  any  presumption  of  guilt, 
as  these  latter  implements  though  indispensable  to  counterfeiting,  are  more, 
frequently  employed  for  innocent  and  beneficial  uses.  Gambling  is  sometimes 
carried  on  with  the  aid  of  very  simple  machinery ;  as  for  instance,  by  means 
of  two  small  sticks  or  twigs  cut  of  different  lengths  and  called  <  cuts '  or 
^  lots '  and  perhaps  as  frequently  as  by  any  other  means  with  a  coin  or  piece 
of  money,  the  gamblers  betting  upon  the  chance  of  the  coin  being  <  odd '  or 
<  even '  or  upon  its  falling,  upon  being  thrown  into  the  air,  with  the  head  or 
the  reverse  side  uppermost.  Tet  it  would  be  hard  to  presume  that  the  keeping 
of  sticks  of  different  lengths,  or  of  coin,  in  a  house  or  shop  would  render  the 
owner  or  occupant  of  such  house  or  shop  liable  to  indictment  under  this  sec- 
tion of  the  act  in  question. 

**  It  must,  we  think,  be  obvious  that  it  was  the  intention  of  the  Legislature  in 
using  the  general  words,  after  enumerating  specifically  certain  of  the  most  no- 
torious and  obnoxious  of  the  implements  used  for  the  forbidden  purpose,  to  in- 
clude others  of  similar  character,  and,  like  them,  designed  solely  for  gambling 
purposes. 

''  The  two  twigs  and  the  coin,  in  the  case  supposed,  are,  in  a  certain  sense, 
adapted  to  the  gambler's  purpose,  else  they  would  not  be  used  for  it;  but  they 
were  neither  *  devised '  nor  designed,  and  if  the  Legislature  intends  to  forbid 
all  gambling  and  betting  upon  games  of  chance,  it  is  plaid  than  more  certain, 
definite  and  comprehensive  language  should  be  made  use  of  to  evidence  such 
intent. 

''  The  judgment  of  the  court  below  Is  aflirmed  with  costs  to  the  appellee. 

All  the  justices  concurred  in  this  opinion. 

§  285. ^^Qaxne  of  Otaanoe."  —  Billiards  is  not  a  game  of  chance.^ 

Nor  is  a  horse  race  a  game  of  chance.  The  word  '<  game  *'  it  is  said  in  Har- 
le88  V.  United  States,*  '*  does  not  embrace  all  uncertain  events  nor  does  the  ex- 
pression <  games  of  chance*  embrace  all  games.  As  generally  understood, 
games  are  of  two  kinds,  games  of  chance  and  games  of  skill.  Besides  there  are 
trials  of  strength,  trials  of  speed,  and  various  other  uncertainties  which  perhaps 
are  no  games  at  all,  certainly  they  ate  not  games  of  chance.  Among  this  class 
may  be  ranked  a  horse  race.  It  is  as  much  a  game  for  two  persons  to  strive 
which  can  raise  the  heaviest  weight  or  live  the  longest  under  water,  as  it  is  to 
test  the  speed  of  two  horses. 

*<  It  is  said  that  a  horse  race  is  not  only  uncertain  in  its  result,  but  is  often  de- 
pendent upon  accident.  So  is  almost  every  transaction  of  human  life,  but  this  does 
not  render  them  games  of  chance.  There  is  a  wide  difference  between  chance 
and  accident.  The  one  is  the  intervention  of  some  unlocked  for  circumstance  to 
prevent  an  expected  result,  the  other  to  the  uncalculated  effect  of  mere  luck. 

1  Wortham  v.  State,  59  Miss.  180  (1881).  a  1  Morris  (la.)  109  (184S.) 
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The  sbot  discharged  at  random  strikes  its  object  by  chance,  that  which  is  tamed 
aside  from  its  well  directed  aim  by  some  unforeseen  circumstances  misses  it 
mark  by  its  accident.  In  this  case»  therefor^,  we  reasonably  feel  disappointed 
but  not  in  the  other,  for  blind  uncertainty  is  the  chief  element  of  chance.  In 
fact,  pure  chance  consists  in  the  entire  absence  of  all  the  means  of  calculating 
results,  accident  in  the  unusual  prevention  of  an  effect  naturally  resulting  from 
the  means  employed  That  the  fleetest  horse  sometimes  stumbles  in  the  race 
course,  and  leaves  the  victory  to  its  more  fortunate  antagonist  is  the  result  of 
accident,  but  the  gambler  whose  success  depends  upon  the  turn  of  the  cards, 
or  the  throwing  of  the  dice,  trusts  his  fortune  to  chance.  It  is  said  that  there 
are  strictly  few  or  no  games  of  chance,  but  that  skill  enters  as  a  very  material 
element  in  most  or  all  of  them.  This,  however,  does  not  prevent  them  from 
being  games  of  chance  within  the  meaning  of  the  law.  There  are  many  games 
the  result  of  which  depends  entirely  upon  skill.  Chance  is  In  nowise  resorted 
to  therein.  Such  games  are  not  prohibited  by  the  statute.  But  there  are  other 
games,  which  although  they  call  for  the  exercise  of  much  skill,  still  there  is  an 
intermingling  of  chance.  The  result  depends,  in  a  very  considerable  degree 
upon  sheer  hazard.  These  are  the  games  against  which  the  statute  is  directed, 
and  horse  racing  is  not  included  in  that  class.  We  think,  therefore,  the  indict- 
ment in  this  case  charged  no  indictable  offense  against  the  defendants  below, 
and  that  the  judgment  below  should  therefore  be  reversed,  which  is  accordingly 
done." 

Shuffle  board  is  not  a  game  of  chance,^  nor  is  the  a  game  of  ten  pins.  In 
StaU  V.  Ouptonf^  it  was  said:  <'The  phrase  game  of  chance  is  not  one  long 
known  to  the  law,  having  therein  a  settled  signification,  but  was  introduced  into 
our  statute  book  by  the  act  of  1885.  As  it  had  no  technical  meaning  as  a  legal 
expression  it  must  have  been  used  by  the  Legislature  in  the  sense  in  which  per- 
sons conversant  in  games,  or  the  world  at  large,  give  to  it  in  classing  the  dif- 
ferent kinds  of  games.  Therefore,  it  is  apparent,  that  those  games  are 
specified  in  contra-distinction  to  other  games,  which  are  not  games  of  chance. 
In  other  words,  those  terms  must  be  understood  in  their  plain,  popular  sense  as 
descriptive  of  a  certain  kind  of  games  of  chance  in  contra-distinction  to  a  cer- 
tain  other  kind,  commonly  known  as  games  of  skill.  Though  our  knowledge  on 
such  subjects  Is  very  limited,  yet,  we  believe  that  in  the  popular  mind,  the  uni- 
versal acceptation  of  '  a  game  of  chance '  is  such  a  game  as  is  determined 
entirely  or  in  part  by  lot  or  mere  luck,  and  in  which  judgment,  practice,  skill  or 
adroitness  have  honestly  no  office  at  all,  or  are  thwarted  by  chance.  As  intelli- 
gible examples,  the  games  with  dice  which  are  determined  by  throwing  only,  and 
those  in  which  the  throw  of  the  dice  regulates  the  play,  or  the  hand  at  cards  de- 
pends upon  the  dealing  with  the  face  dovrn,  exhibit  the  two  classes  of  games  of 
chance.  A  game  of  skill,  on  the  other  hand,  is  one  in  which  nothing  is  left  to 
chance;  but  superior  knowledge  and  attention,  or  superior  strength,  agility  and 
practice  gain  the  victory.  Of  this  kind  of  gaming  chess,  draughts  or  chequers, 
billiards,  pins,  bowls  and  quoits  may  be  cited  as  examples.  It  is  true  that  in 
these  latter  instances  superiority  of  skill  is  not  always  successful  —  the  race  is 
not  necessarily  to  the  swift.  Sometimes  an  oversight,  to  which  the  most  skill- 
ful is  subject,  gives  an  adversary  the  advantage ;  or  an  unexpected  puff  of  wind, 
or  an  unseen  gravel  in  the  way,  may  turn  aside  a  quoit  or  a  baU  and  make  it 

1  state  V.  Bishop.  8  Ired.  266  (1818).  a  8  Ired.  S78  (1848). 
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come  short  of  the  aim.  Bat  if  those  incidents  were  sufficient  to  make  the  games 
in  which  they  may  occur,  games  of  diance,  there  would  be  none  other  but  games 
of  that  character.  But  that  is  not  the  meaning  of  the  statute ;  for,  as  'before  re- 
marked, by  the  very  use  of  those  terms,  the  existence  of  other  kinds  of  games, 
not  of  chance,  is  recognized.  The  incidents  mentioned,  whereby  the  more  skill- 
ful may  yet  be  the  loser,  are  not  inhei;ent  in  the  nature  of  the  games.  Inatten- 
tion is  the  party's  fault,  and  not  his  luck;  and  the  other  obstacles,  though  not 
perceived  nor  anticipated,  are  occurrences  in  the  course  of  nature  and  not 
chances.  They  are,  indeed,  sometimes  innocently  called  so,  as  one  hears 
<  chances  of  war '  used  to  excuse  losses  by  means  not  foreseen,  but  which  might 
and,  though  out  of  the  usual  course  of  things,  ought  to  have  been  foreseen  and 
provided  against.  For  the  art  of  war  is  surely  a  science  and  the  results  of 
certain  persons,  movements,  and  combinations  may  be  almost  mathematically 
calculated.  In  the  same  manner,  comparing  small  things  with  great,  these  are 
games  of  skill — purely  such  although  the  better  player  may,  in  particular  in- 
stances, fail  to  win,  from  such  causes  as  those  mentioned,  the  want  of  attention 
or  energy,  and  not  the  blindings  of  chance.  In  that  sense,  ten  pins,  as  under- 
stood by  us,  from  the  description  in  the  case,  is  not  a  game  of  chance,  but  of 
skill.  Nothing  is  referred  to  chance;  but,  as  in  billiards,  a  just  estimate  of 
distances  and  angles,  steadiness  of  hand,  and  a  due  application  of  strength  con- 
stitute, under  ordinary  circumstances,  the  judicious  and  successful  player.  We 
take  the  game  to  be  one  species  of  the  game  known  in  England,  and  spoken  of 
in  her  statutes,  under  the  general  term  of  bowls;  and  if  it  be,  there  is  legal  au- 
thority for  holding  it  not  to  be  a  game  of  chance.  The  phrase  is  found  in  a 
statute  of  5  George  lY .,  which  enacts,  that  every  person  playing  or  betting,  in 
any  or  public  place,  at  or  with  any  table  or  instrument  of  gaming,  *  at  any  game 
or  pretended  game  of  chance,'  may  be  punished  as  a  vagrant.  Mr.  Chitty  states 
that  playing  at  bowls  is  not  within  the  act.^  So  in  Siegel  v.  Jobb^*  Chief  Justice 
Abbott  held  that  all  games  for  money,  <  whether  of  skill  or  of  chance,'  were 
unlawful  within  the  meaning  of  statute  9  Anne,  and  remarked  particularly,  that 
playing  at  bowls  had  been  held  to  be  within  that  statute,  *  and  yet  that  was  not 
a  game  of  chance.'  In  like  manner,  bowls  and  ten  pins  are  certainly  within 
our  act  avoiding  gaming  contracts.  But  for  the  reasons  assigned,  we  do  not 
think  that  those,  and  other  games  of  the  like  kind,  are  games  of  chance,  within 
the  other  act  of  1885,  so  as  to  render  the  players  indictable. 

<*  Feb  Curiam.  Judgment  reversed,  and  venire  de  navo.^* 

§  236.  Oame  Flayed  witb  Dice.  — In  Wetmore  v.  State,^  it  was  held  that 
backgammon  was  not  within  this  phrase.  "  The  place,"  said  the  court,  <'  being 
public,  the  question  arises,  was  this  a  playing  at  a  game,  with  dice  within  the 
meaning  of  the  statute?  Is  backs^ammon  one  of  the  games  prohibited?  In  the 
American  cyclopedia,  it  is  said,  this  game  is  <  played  with  dice  and  thirty  pieces 
called  men,  upon  a  board  or  table  peculiarly  marked.'  The  derivation  of  the 
name  is  not  satisfactorily  settled.  Three  agencies  are  employed  in  the  game: 
the  table,  the  men,  and  the  dice,  or  some  other  instrumentality  to  determine 
the  chances.  It  is  a  game  not  much  dependent  on  chance,  but  depends  largely 
on  the  skill  of  the  player.  The  dice  are  employed  as  a  convenient  mode  of  de- 
termining who  shall  first  move,  and  afterwards,  of  designing  the  number  of 

1  3  Chit.  C.  L.  678.  S  8  Stark.  L 

s  66  Ala.  198  (1876). 
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potnts  in  the  table  each  player  shall  alternately  be  entitled  to  move  his  men  on 
the  journey  to  the  home  table.  The  table  and  the  pieces  or  men,  are  indispen- 
Bable  agencies.  The  dice  may  be  dispensed  with.  Any  agency  which  will  indi- 
•cate  by  chance,  one  of  each  of  two  series  of  numbers  from  1  to  6,  will  supply 
the  place  of  the  dice ;  and  a  game  thus  played  will  be  backgammon  as  much  so 
SB  if  dice  had  been  employed.  In  backgammon,  the  dice  do  not  determine  the 
resolt  of  the  game.  That  is  determined  by  the  moves  of  the  men  by  the  oppos- 
ing players;  and  as  we  have  said  above,  this  is  brought  about  much  more  by  the 
skill  of  the  contestants,  than  by  the  accidental  fall  of  the  dice." 

§  237.  '*  HiflTliway.  ^  <<  A  highway  is  a  public  road  dedicated  to  the 

public  as  distinguished  from  a  private  way.^ 
A  navigable  river  is  not  a  highway.' 

§  238. "House  where  Spirituous  Liquors  are  Sold." — A  room  on  the 

second  story  of  a  two-storied  house,  rented  and  occupied  by  the  defendant  as  a 
sleeping  apartment,  is  not  brought  within  this  phrase,  by  the  mere  fact  chat  the 
lower  floor  is  used  for  the  sale  of  liquors.' 

Proof  that  the  playing  took  place  near  such  a  house  is  not  enough,^  even 
where  the  words  of  the  statute  are  **  premises."  ^ 

§  289.  Instruments  of  Gaming.  —  Copper  coins  used  at  pitch  and  toss 

sxe  not  << instruments  of  gaming."* 

§  240.  "  Keeper  of  House  of  Bntertainment."  —  As  to  the  meaning  of 

*'  keeper  of  house  of  entertainment,"  within  the  North  Carolina  statute,  see  State 
V.  Hax,'' 

§  241 . "  Lottery."—  "  Keno  "  is  not  a  "  lottery  "  within  the  United  States 

revenue  laws.'    Nor  is  a  raffle  in  South  Carolina.' 

§  242. '*  Outhouse  where  People  Resort."  —  That  several  persons  went 

once  to  an  outhouse  and  played  cards,  does  not  make  it  an  **  outhouse  where 
people  resort;  "^®  nor  is  a  privy  (in  vacation)  in  a  yard  of  a  school  used  by  the 
scholars. u 

§  243.  **  Professional  Gambler." — One  who  haSs  been  for  two  months  travel- 
ing around  and  gaming  for  a  livelihood,  but  who  had  come  into  the  county  in 
which  he  was  indicted  on  lawful  business,  and  had  not  gambled  there,  was  held 
not  within  this  phrase." 

§  244.  "  Public  Place."  —  A  "  pubilc  place,"  means  every  place  where  the 

public  are  privileged  to  go  without  a  special  invitation.^'    A  livery  stable  is  not 


1  Mills  V.  State,  ao  Ala.  86  (186S). 

S  Glass  V.  SUte,  80  Ala.  629  (1867). 

«  Dale  V.  State,  27  Ala.  81  (1865) ;  Phillips 
V.  Stote,  61  Ala.  20  (1874).  And,  see,  Gal- 
iireath  «.  State,  86  Tex.  200  (1871). 

«  Logan  V.  SUte,  24  Ala.  182  (1864). 

'  State  V.  Black.  9  Ired.  879  (1849). 

•  Watson  V.  Martin,  10  Ooz,  66  (1864). 
'  8  Dev.  116  (1831). 

•  U.  S.  V.  Homibrook,  2  DUl.  229  (1871). 

•  State  V.  Plnohbaok,  2  liiU  (S.  O.),  128 


•10  Cain  V.  State,  80  Ala.  634  (1867).  And, 
see.  Lowrie  v.  State,  48  Tex.  602  (1876). 

u  MoDanlel  v.  State,  86  Ala.  890  (I860). 

u  Bowe  V,  State,  26  Ind.  416  (1866). 

13  Clark  V,  State,  12  Ala.  492  (1847) ;  Sweeney 
V,  SUte,  28  Ala.  47  (1856).  The  term  "  pnbUo 
house  "  Is  construed  In  Arnold  v.  State,  29 
Ala.  46  (1866) ;  Huffman  v.  State,  28  Ala.  48 
(1856).  As  to  the  distinction  between  *<publio 
place"  and  "public  house,"  see  Windham 
V.  State,  26  Ala.  69  (1856) ;  MoOauley  «.  State, 
26  Ala.  186  (1866). 
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per  sea**  public  place,"  ^  nor  is  a  privy,  **  during  vacation,"  used  by  the  scholars 
of  a  school.* 

In  Bythtoood  v.  State,*  the  defendants,  five  in  number,  left  a  store  and  went 
into  a  hoUovir  four  hundred  yards  from  the  store,  and  out  of  sight  of  any  road 
whore  they  played  cards.  While  doin^  so  three  others  came  up  and  took  part,, 
one  of  whom  testified  that  when  he  went  into  the  woods  he  did  not  know  where 
the  defendants  were,  but  hunted  them  up;  that  he  had  never  known  cards  to 
be  played  there  before.  It  was  held  that  this  was  not  a  **  public  place  "  within 
the  statute.  *<  Was  that  place,"  said  the  court,  <<  public,  or  was  it  not?  If 
public,  it  must  be  so  in  one  of  two  ways;  that  is,  it  was  of  a  public  nature, 
public  per  ae,  like  the  street  or  highway,  or  it  was  made  public  at  the  time  by 
force  of  circumstances.  That  it  was  not  public  in  its  nature,  it  is  not  neces- 
sary to  argue.  Was  it,  then,  made  public  at  the  time  by  force  of  circum- 
stances? What  will  make  a  place  public  within  the  meaning  of  this  statute, 
which  of  itself  is  not  so,  is  not  very  definitely  settled  by  oar  decisions  hereto- 
fore, and  it  becomes  necessary,  therefore,  to  resolve  It  upon  principle.  If  we 
look  to  the  evil  Intended  to  be  remedied  by  this  statute  of  ours  against  playing 
at  cards  or  dice  in  certain  specified  places,  we  can  not  come  to  any  other  con. 
elusion  than  that  it  was  the  intention  of  the  Legislature  to  inhibit  card-playing^ 
only  In  places  where  the  playing  would  be  of  evil  example  and  influence  to 
others  than  those  engaged  in  playing  themselves.  It  must  always  be  borne  in 
mind,  when  considering  this  subject,  that  the  exhibition  of  gaming  tables,  and 
merely  playing  at  cards,  are  put  upon  a  very  different  footing  by  the  statute. 
Gaming  tables  are  forbidden  everywhere,  without  regard  to  place;  card-playing 
is  only  forbidden  at  certain  places.  The  Legislature  did  not  intend  to  de- 
nounce the  fact  of  playing  at  cards  as  a  vice  or  crime  In  itself;  nor  is  it  so,  any 
more  than  playing  at  chess  or  backgammon.  But  card-playing  is  seductive; 
the  practice  of  it,  especially  by  the  young  and  thoughtless,  leads  to  gambling, 
and  it  was  its  exposure,  and  the  temptations  thus  offered  to  others,  that  the  law 
intended  to  prohibit.  To  do  this,  certain  places  are  expressly  inhibited;  tney 
are :  *  tavern,  inn,  storehouse  for  retailing  spirituous  liquors,  or  any  public 
house  or  highway ; '  and  then  the  statute  adds,  *  or  any  other  public  place,  or 
any  outhouse  where  people  resort.' 

**  When  the  playing  Is  in  any  of  the  places  specially  enumerated,  there  is  a. 
plainer  rule  to  go  by,  and  no  matter  what  secrecy  is  given  to  such  playing 
those  engaged  must  know  that  it  is  contrary  to  the  statute.  But  the  want 
of  some  well  settled  rule  as  to  what  shall  make  a  place  a  public  place,  within 
the  meaning  of  this  statute,  which  is  not  so  of  itself,  and  which  is  not  specially 
named,  is  calculated  to  embarrass,  and*  perhaps  mislead  those  who  would  not 
be  willing  to  violate  the  law,  if  they  fairly  understood  it.  It  was  my  wish,  for 
this  reason,  to  endeavor  to  define  and  settle  some  rule  upon  the  subject;  but 
the  majority  of  the  court  think  that  it  Is  better,  all  things  considered,  not  to- 
attempt  to  lay  down  any  general  rule,  but  to  leave  the  cases  to  be  decided  as 
they  arise,  each  upon  its  own  peculiar  facts  and  circumstances. 

*<  The  facts  and  circumstances  which  distinguish  this  case  do  not,  in  our 
opinion,  make  the  place  where  the  playing  took  place  a  public  place,  within  the 

iFosMtt   V.  state,    16  Tex.  (App.)  875  «  SOAla.47  (inS).    See  Smith «.  State,  SS 

(188i).  Ala.  89  (1808) ;  Com.  v,  Vandene,  6   Qntt 

s  McDaniel  «.  State,  88  Ala.  390  (1880).  680  (1849) ;  Bledsoe  v.  State,  SI  Tex.  28S. 

(1868). 
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meaning  of  the  statute.  These  persons  went  to  that  hollow  evidently  to  be 
out  of  the  way  of  observation,  — to  be,  in  fact,  concealed  from  the  public 
view,  and  it  is  not  reasonable  to  hold  that  their  being  there  made  that  retired 
and  secluded  spot  a  public  place,  merely  because  they  went  to  play  cards^ 
when,  as  has  been  shown,  the  evil  intended  to  be  averted  was  not  the  card 
playing  itself,  but  the  effect  of  the  example  upon  others. 

«  For  the  error  in  the  charge  of  the  court,  the  judgment  is  reversed,  and  the 
cause  is  remanded. 


§  245. 


"  Public    Plaoe 


»f 


Lawyer's    Office  —  Doctor's    Office. 


lawyer's  office,  occupied  at  night  as  a  sleeping-room,^  or  a  physician's  office, 
where  be,  being  unmarried,  ate  and  slept,  and  kept  his  medicines,  and  received 
professional  calls,*  is  not,  at  night,  the  doors  being  closed,  the  playing  bein^ 
done  by  invited  friends,  within  the  statute.  So,  of  a  room  adjoining  the  office 
of  a  reporter  In  chancery,  and  used  by  him  as  a  bed -room.' 

§  246.  -^ — '*  Public  Plaoe  "  —  Private  Boom  Does  not  Become  so  by  a 
Number  of  Persons  Assembling  There.  —  In  Coleman  v.  State,*  the  playing 
took  place  in  a  bed-room  over  a  vacant  store  occupied  by  several  young  men, 
and  to  which  they  frequently  invited  their  friends  to  the  number  of  eight  orten^ 
but  no  one  had  the  right  to  come  without  the  invitation  of  one  of  the  occupants. 
<<  We  can  not  hold,"  said  the  court,  <<  that  an  assemblage  of  eight  or  ten  persons 
at  a  private  house  or  room,  by  Invitation,  and  to  which  the  public  have  not  a 
right  to  go,  for  the  purpose  either  of  participating  in  the  amusements  going  on 
or  partaking  in  the  social  enjoyments,  vdll  constitute  such  private  house  or 
room  a  public  place,  within  the  meaning  of  the  act.  If  we  were  to  hold  this, 
we  should  be  governed  in  our  opinion  by  the  number  of  persons  alone,  in  deter- 
mining whether  the  place  was  public,  without  regard  to  any  other  considera- 
tion. This,  I  think,  would  be  Improper;  but  we  must  look  to  the  character  of 
the  place,  the  manner  of  ingress  to  it,  as  well  as  the  number  of  persons  that 
are,  or  do  assemble  at  it,  in  deciding  whether  it  is  public  or  private.  Suppose 
an  evening  party  given,  at  which  a  dozen  or  more  were  assembled  by  special  in- 
vitation, but  to  which  no  one  could  go  unless  invited,  without  violating  the 
rules  of  propriety,  would  this  constitute  the  house  a  public  house?  We  think 
not.  We  can  not  hold  that  a  private  house  or  abed-room  at  which  even  a  dozen 
or  more  are  assembled  by  invitation,  loses  its  character,  and  becomes  thereby 
a  public  place." 

f  247.  UQuor  Laws —  Ucense  to  Keep  Tavern.  — A  license  to  keep  a  **  tav* 
em  "  authorizes  the  person  to  vend  liquor  to  be  drunk  there  .>  A  license  to  a 
person  to  keep  a  tavern  In  his  brick  house  includes  a  frame  room  adjoining  In 
which  liquors  are  sold,  though  not  connected  by  a  door  with  the  house.' 


1  Burdine  v.  State,  80  Ala.  01  (1854). 

S  Olarke  v.  State,  19  Ala.  493  (1847).  "  If 
such  person/'  Bald  Collier,  O.  J.,  '*  invitee  a 
few  friends  to  his  office,  either  in  the  day 
time  or  night,  and  doses  the  door,  so  as  to 
exclude  all  others,  that  he  may  spend  a 
social  hour  at  cards  or  dice  with  his  friends, 
it  ceases  to  be  a  pnblie  place."  In  Sherrod 
r.  State,  SO  Ala.  78  (1804),  the  doctor's  room 
adjoined  and  opened  out  of  a  merchant's 


coanting>room,  bat  this  was  held  not  to 
alter  the  case. 

3  Boquemore  v.  State.  19  Ala.  628  (1804). 

«  90  Ala.  61  (1803). 

6  Commonwealth  «.  Eamp,  14  B.  Hon.  880 
(1804) ;  Him  v.  State,  1  Ohio,  16  (1803) ;  State 
V.  Chamblyss,  Cheyes,  230  (1840). 

*  Gray  v.  Commonwealth,  9  Dana,  800 
(1840). 
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§  248. Olubs.  —  The  officers  of  a  social  club  whose  steward  fnmishes 

the  members  with  food  and  with  beer  by  the  glass  at  a  fixed  price,  to  be  con- 
sumed at  the  club,  the  money  so  received  being  applied  to  the  expenses  of  the 
clnbi  is  not  guilty  of  selling  beer.^ 

§  249 Prescrlptioii  by  Physician.  —  "  If  a  physician  npon  his  profes- 
sional judgment  that  a  sick  person  needs  brandy,  administers  it  as  a  medicine, 
in  good  faith  and  charges  for  it,  he  is  not  to  be  punished,  because  such  liquor 
properly  used,  Is  a  valuable  medicine."' 

§  250.  Druggist  Selling  Intoxicating  liiaaor  as  Medicine.  — In  StaU  v. 

Mitchell,*  Napton,  J.,  delivering  the  opinion  of  the  court,  said:  <<  The  defend- 
ant was  indicted  for  selling  whisky  in  (Quantities  under  a  gallon.  It  appeared 
on  the  trial,  that  he  was  a  dealer  in  drugs  and  medicines,  and  was  also  family 
physician  to  the  person  who  purchased  the  whisky,  and  that  he  had  prescribed 
it  to  be  used  in  combination  with  certain  barks  as  a  tonic  mixture  for  the  pur- 
chaser's wife.  The  purchaser,  however,  used  a  portion  of  the  whisky  as  a 
mere  beverage  for  himself  and  gave  a  dram  or  two  of  it  to  some  of  his  visitors. 
This  was  in  the  absence  of  the  defendant  and  without  his  knowledge,  so  far  as 
it  appeared,  and  occurred  at  the  purchaser's  house  after  the  whisky  was  brought 
from  the  store  of  the  defendant.  The  defendant,  under  the  instructions  of  the 
court,  was  convicted. 

*'  In  our  opinion,  the  conviction  was  wrong.  It  is  not,  we  apprehend,  the  in- 
tention of  the  act  authorizing  druggists  to  sell  spirituous  liquors,  to  require 
them  to  institute  a  strict  inquisition  into  the  motives  and  objects  of  persons 
dealing  with  them,  either  in  the  purchase  of  medicines  or  liquors  which  are 
treated  as  such;  much  less  are  required  any  domiciliary  inquisitions  in  order  to 
be  assured  that  no  fraud  has  been  practiced  on  them  or  on  the  law.  Such  an 
inquisition  would  be  as  odious  as  it  would  be  impracticable  and  useless.  The 
law  has  not  pointed  out  any  mode  by  which  dealers  in  drugs  and  medicines,  who 
are  expressly  authorized  to  sell  spirituous  liquors  for  medical  uses,  are  to 
ascertain  whether  the  liquors  are  bona  fide  intended  and  applied  for  the  pur- 
poses assumed  by  the  purchaser.  It  may  be  that  there  would  be  inherent 
difficulties  in  framing  such  a  law.  At  all  events,  the  law  contains  no  such  pro- 
visions. The  Legislature,  for  reasons  of  public  policy  satisfactory  to  them, 
have  thought  proper  to  confine  the  dealing  in  liquors  in  small  quantities  to  a 
certain  class  of  merchants  whose  main  business  is  the  sale  of  medicines.  Such 
dealers  are  allowed  to  sell  brandy  and  whisky  and  other  liquors  of  this  de- 
scription for  the  same  purposes  they  are  authorized  to  sell  calomel  and  opium 
and  other  drugs.  They  have  no  more  means  of  ascertaining,  nor  has  the  statute 
provided  them  with  any,  whether  the  brandy  or  other  liquor  is  used  for  such 
purposes,  than  they  have  to  ascertain  whether  the  opium  or  calomel  is.  The 
Legislature  did  not  make  them  responsible  for  any  evasion  of  the  law  by  per- 
sons purchasing  from  them.  Such  li  responsibility,  indeed,  it  is  plain,  would 
render  the  privilege  nugatory  and  impracticable.  It  may  have  been  thought 
that  much  might  be  intrusted  to  the  intelligence  and  good  character  of  the 
class  of  dealers  to  whom  the  privilege  was  conferred,  and  although  liable  to 
abuse,  that  much  good  would  still  be  effected.    However  this  may  be,  the  de- 

1  Seim  V.  State,  65  Md.  666  (1880).    And,  s  State  v.  Larrimore,  19  Ho.  881  (1854). 

aee,  Com.  v.  Pomjihret,  anU  p.  660.  *  28  Mo.  563  (1869). 
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fendant  was  not  only  a  drngglst,  and  therefore  authorized  to  sell  whisky,  but 
as  a  physician  he  had  prescribed  it  be  used  in  the  family  of  the  purchaser. 
Surely  the  Legislature  never  intended  to  subject  him  to  a  criminal  indictment 
and  heavy  fine  because  the  purchaser  used  a  portion  of  it  himself,  or  permitted 
his  neighbors  or  servants  or  any  portion  of  his  family  to  use  it  for  purposes 
other  than  those  for  which  it  was  sold. 
'*  Judgment  reversed  and  case  remanded.    The  other  judges  concur." 

§  251.  Acts  of  Hospitality  —  Giving  away  liquor  as  an  act  of  hospitality 

is  not  within  the  law.^ 

§  252.  Buyer  not  Within  the  Law.  —  Nor  is  the  purchaser  of  liquor 

within  the  law.' 

§  258.  Liquor  Selllnsr — Good  Faith  in  Selllnfir  to  Minor.  —  A  druggist  sell- 
ing liquor  to  a  minor  on  a  physician* s  prescription  in  good  faith,  that  it  is  to  be 
used  for  medicinal  purposes,  is  guilty  of  no  offlense.*  In  Ball  v.  State,*  Biddle, 
O.  J.,  said:  << Prosecution,  by  affidavit  and  information,  against  the  appellant, 
for  selling  intoxicating  liquor  to  Albert  (^  Nay  lor,  a  minor.  A  motion  to  quash 
the  proceedings  was  properly  overruled,  and  needs  no  further  notice. 

<<  The  appellant  pleaded  not  guilty,  was  tried  by  a  jury,  convicted  and  fined. 

<<The  evidence  and  instructions  are  properly  before  us,  and  errors  regularly 
assigned  questioning  their  validity. 

'^Albert  G.  Naylor  testified :  <  My  name  is  Albert  G.  Naylor ;  am  going  to  school  . 
at  Waveland ;  live,  when  at  home,  at  Terre  Haute ;  I  got  liquor  from  the  de- 
fendant which  was  intoxicating;  got  it  for  medicinal  purposes;  the  liquor  I  got 
was  called  ''Warner's  English  gin,"  put  up  in  sealed  bottles;  I  got  the  liquor  on 
the  2d  day  of  May,  1878,  took  it  to  my  room  at  my  boarding-house,  and  got  in- 
toxicated on  it  on  the  8d  of  May;  I  told  the  defendant,  when  I  first  went  to 
him,  I  wanted  it  as  a  medicine;  he  refused  to  let  me  have  it;  I  then  went  to  Dr. 
Steele,  after  seeing  him;  I  took  a  prescription  from  the  doctor  to  Mr.  Ball  (de- 
fendant) ;  on  the  prescription,  I  got  the  gin;  I  am  sixteen  years  old.' 

"  On  behalf  of  the  defence.  Dr.  A.  F.  Steele  testified:  <I  am  a  physician  en- 
gaged in  a  general  practice ;  have  been  practicing  sixteen  years  at  Waveland ;  I 
made  no  examination  of  Naylor,  but  made  the  prescription  on  the  statement  he 
made  of  his  condition,  and  what  he  had  been  using  for  the  disease  before,  at 
Terre  Haute;  the  gin  was  a  remedial  and  proper  medicine  for  the  treatment  of 
the  disease  that  he  represented  to  me  he  was  laboring  under.'  (Prescription 
shown  him.)    *  1  gave  this  prescription  to  young  Naylor.' 

"  The  defendant,  Zephaniah  M.  Ball,  testified  (here  the  prescription  was 
shown  and  read  to  the  jury:  *  May  1,  1878.  B.  English  gin,  one  bottle,  for  A. 
G.  Naylor.  Steele.')  <The  prescription  was  presented  to  me  by  young  Mr, 
Naylor;  he  came  complaining  of  being  sick,  and  wanted  the  gin,  and  I  told  him 
I  could  not  sell  it  to  him,  and  refused  to  let  him  have  it;  he  went  away,  and  in 
two  or  three  hours  afterwards  came  back  with  the  doctor's  prescription;  I  then 
let  him  have  a  bottle  of  gin;  it  is  called  *'  Warner's  English  gin,"  and  comes  in 
bottles  sealed  up,  with  paper  covers;  this  gin  is  an  intoxicating  liquor;  I  re- 
garded the  prescription  of  Dr.  Steele  as  a  &ona^6  prescription,  and  sold  the  gin 
to  young  Naylor  in  the  utmost  good  faith.' 

1  Albrecht  v.  State,  78  HI.  610.  «  State  v.  Wnj,  7S  N.  0.  258. 

t  Harney  v.  State,  8  Lea.,  118  (1881).  «  60  Ind.  608. 
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<<AmoDg  other  instr actions  fi^ven  to  the  Jary,  the  court  gave  the  foUowlng:  — 
''  <  It  is  for  the  jary  to  determine  what  right  defendant  Ball  had  to  sell  liqnor 
to  a  minor  on  the  prescription  of  a  physician.  The  defendant  Ball  can  not 
shelter  himself  under  the  prescription  of  Dr.  Steele,  even  if  the  defendant  sold 
the  <<  English  gin  "  to  this  minor,  on  the  prescription  of  Dr.  Steele,  In  ever  so 
good  faith;  the  defendant  mast  go  a  step  farther;  he  mast  follow  the  article 
sold,  and  see  that  it  is  not  used  for  any  other  purpose  tlian  for  medicinal  pur- 
poses by  such  minor.  And  if  the  minor  afterwards  used  it  as  a  beverage  you 
should  find  the  man  guilty.' 

«  The  main  rule  in  construing  a  statute  is  to  give  rational  and  practical  effect 
to  the  intention  of  the  law  making  power.  All  other  rules  fall  within  this  fixed 
principle  of  jurisprudence.  A  clause  in  a  statute  which  is  repugnant  to  the 
general  act,  and  can  not  be  construed  in  harmony  with  it,  must  be  held  inoper- 
ative ;  so,  in  construing  a  statute,  all  effects  which  are  unnatural,  absurd  or  un- 
just, must  be  held  as  implied  exceptions,  the  same  as  if  they  were  expressed  in 
words." 

§  254.  Sale  to  Minor  aa  Parents'  Affent.  —  A  sale  of  liquor  to  a  minor 

for  Ms  parents'  use  is  not  a  sale  to  tbS  minor  within  the  Massachusetts  statute.^ 

§  265.  Selling  or  "  Giving  Away  "  Xjiquor  to  Intemperate  Fereon.  —  In 

Young  v.  8tate,^  the  defendant  received  a  dollar  from  one  B.,  whom  he  knew  to 
be  a  person  of  intemperate  habits,  and  under  B.'s  promise  that  defendant 
should  have  the  surplus  of  the  money,  went  to  and  purcliased  of  a  liquor 
dealer  a  bottle  of  whisky  and  delivered  it  to  B.  It  was  held  that  the  defendant 
was  not  indictable  for  selling  or  giving  away  any  liquor  tp  an  intemperate 
person.  <<It  may  be  argued,  certainly,"  said  the  court,  <'that  one  who  takes 
the  money  of  another  and  buys  a  bottle  of  whisky  with  a  part  of  it  (though  it 
is  not  shown  whether  the  defendant  paid  a  part  of  the  money  only  or  all  of  ft 
for  the  bottle  of  whisky),  and  then  delivers  it  to  the  person  from  whom  the 
money  was  received,  —  in  effect  sold  the  whisky  to  him.  But  this  is  putting 
upon  the  word  sold  a  strained  interpretation.  The  instance  proved  was  not 
within  the  contemplation  of  the  law  makers  and  not  provided  for  by  them.  No 
liquor  was  given  away  by  anybody.  The  real  seller  was  the  dealer  in  liquors 
of  whom  the  whisky  was  bought,  and  the  defendant,  in  getting  It,  was  but 
the  agent  of  B.,  the  purchaser,  and  if  he  were  known  as  such  to  the  real  seller, 
the  latter  would  be  the  person  who  ought  to  be  indicted." 

§  266.  Selling  UQuor  to  Person  of  Intemperate  Habits  —  Knowledire  and  , 
Reputation. — The  fact  that  the  intemperate  habits  of  the  buyer  are  well  known 
in  the  community,  will  not  raise  the  presumption  that  they  were  known  to  the 
seller  so  as  to  render  him  punishable.* 

§  257.  Uquors  must  be  sold  in  Ijocallty  Prohibited. — So  it  has  been  held 
that  a  sale  of  liquors,  passing  title  in  another  place,  the  liquor  being  set  apart 
and  delivered  to  the  express  company,  there  to  be  by  it  transported  into  the 
prohibited  coantry,  and  there  delivered  to  the  bayer,  is  not  within  the  statnte, 

1  Com.  V.  Lattinyille,  ISO  Maaa.  885  (1876).  of  known  intemperate  habits,  in  qnantitlM 

8  68  Ala.  858  (1877).  greater  than  a  quart,  Ib  not  within  the  Ala- 

«  Stanley  «.  Stote,  86  Ala.  S6  (1866).    Bell-  bama  SUtate,  Code  18S8.   Maswell  v.  SUte» 

lug  Yinona  or  tpiritoona  liquora  to  a  person  27  Ala.  660  (18B5), 
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although  the  liqaor  is  sent  <*C.  O.  D."  by  instructions  of  the  buyer,  and  he 
pays  lor  it  on  delivery.^ 

§  258. KeeplBcr  Saloon  Open  on  Eleotion  Day. — Under  the  Tennessee 

statute  against  keeping  open  a  saloon  on  the  day  of  election,  a  person  is  not 
guilty  who  sells  liquor  after  sunset  on  that  day.  <*  Day  of  election  *'  means 
from  sunrise  to  sunset.* 

§  259.  SellinfiT  Liquor  Near  School.  —  It  is  not  an  offense  against  the  law 

prohibiting  the  sale  of  liquors  within  four  miles  of  an  '<  incorporated  institution 
of  learning,"  to  sell  liquor  within  that  distance  of  a  school  whose  charter  has 
not  been  registered,  as  required  by  law,  by  the  Secretary  of  State ;  such  a  school 
is  not  "  incorporated."  • 

§  360.  SeUlncr  Liquor  After  HoutbA 


§261. 


SelUnff  Liquor  on  Holiday.^ 


262.  Intozloatincr  Qv^Uty  of  Liquor -« Question  of  Fact.— Whether 

ale  or  cider  is  intoxicating  is  a  question  of  fact.'    So  of  lager  beer.^ 


§  268. 


<• 


Businees"  —  *' Occupation."  —  To  constitute  a    carrsring    on 


business  of  retailing  liquors  without  a  license,  proof  of  a  single  sale  is  insuffic- 
ient.^ So  to  constitute  the  '*  occupation "  of  distilling  time  is  a  necessary 
ingredient. 

§  264.  "  Business  of  a  Wholesale  Dealer  in  Liquor."  —  In  Eaapy  y.  State^^^ 
the  defendant  kept  a  country  store  and  was  also  a  miller  and  a  farmer;  the  sale 
of  liquor  was  a  minor  part  of  his  business  and  he  sold  it  only  by  the  quart  or 
gallon  to  his  customers  for  domestic  purposes.  He  was  held  not  within  this 
phrase. 

§  265. <*  Drunk  in  or  about  the  Premises." —  This  phrase  embraces  places 

over  which  the  seller  has  no  legal  right  of  authority  or  control,  but  which  are 
nevertheless  so  near  his  premises  as  to  come  within  the  mischief  to  be  prevented 
by  the  statute.  But  where  liquor  was  taken  by  the  purchaser  in  the  vessel  of  the 
seller  to  a  place  on  the  opposite  side  of  the  street,  out  of  view  of  the  seller's 
house,  fifty  feet  distant  and  in  front  of  another  store,  and  drunk  there,  it  was 
held  not  to  be  drunk  'Un  or  about  the  seller's  premises,"^  and  the  same  was 
held  in  Daly  v.  State^^  where  the  liquor  was  drunk  "  in  an  alley,  five  or  six  feet 
wide  which  led  from  the  main  street  between  the  seller's  house  and  that  of  the 
adjoining  property;  that  the  seller  had  no  control  over  said  alley,  nor  could  he 


1  Pilgreen  v.  State,  71  Ala.  868  (1882). 
8  Wooster  v.  State,  6  Bazt  63S  (1878). 

*  Brewer  v.  State,  7  Lea,  882  (1880). 

*  See  B.  V.  Belmont,  35  17.  C.  Q.  B.  298; 
■ante,  p.  667. 

&  See&oge  v.  State,  62  Ind.  888;  ante, 
p.  670. 

•  State  9.  Long,  74  N.  C.  121;  State  <r. 
Beadle,  54  K.  H.  879. 

'  Lathrope  v.  State,  50  Ind.  665. 

•  LaWBon  V.  State,  55  Ala.   118  (1876) ; 


Bryant  v.  State,  46  Ala.  302  (1871).    And  see 
Hafter  V.  State,  51  Ala.  37  (1870). 

•  Johnson  V.  State,  44  Ala.  414  (1870) ;  con- 
stniotion  of  "  hawker  "  and  "  pedler,"  see 
Commonwealth  v,  Ober,  12  Gush.  498  (1853) ; 
constmction  of  '*  commission  merchant," 
see  Perkins  v.  State,  50  Ala.  154  (1878) ; "  en- 
gaging in  business  of  keeping  a  theater," 
see  Gillman  v.  State,  55  Ala.  248  (1876). 

10  47  Ala.  588  (1872). 

u  Easterling  v.  Stote,  80  Ala.  46  (1867). 

U88  Ala.  431(1859). 
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see  drinking  carried  on  therefrom  his  front  door;  that  it  did  not  lead  unto  his 
back  yard,  nor  was  there  any  window  opening  from  his  store  honse  inu>  it.'* 
To  render  one  liable  for  permitting  liquor  to  be  drnnk  on  one's  premises,  it 
must  be  drunk  in  some  place  over  which  the  seller  has  the  legal  right  to  exer- 
cise authority  and  control.^ 

§  266 .  "  House  " — "  Saloon  "  —  "  Building."  —  Liquor  sold  in  a  park  from  an 
open  and  uncovered  platform  intended  for  dancing,  is  not  sold  in  a  '^  house,*' 
"saloon  "  or  "  building"  within  the  Connecticut  statute.' 

§  267.  '*  SeUiniT  in  Quantities  liesBthana  Quart."— In  iSieatev..BeZ;,>  one 

C.  purchased  of  B.  and  paid  for  it,  a  quart  of  liquor,  it  being  agreed  between 
them  that  the  liquor  should  be  put  in  a  decanter  for  C.  who  should  be  at  liberty 
to  drink  it  by  the  glass  as  he  should  call  for  it,  and  under  this  arrangement  C. 
drank  it  all.  It  was  held  that  B.  was  not  indictable  for  selling  liquor  <*  in  quan- 
tities less  than  a  quart.' 

In  State  v.  SimmonSf^  S.  sold  to  B.  a  gallon  of  liquor,  less  than  a  quart  being 
then  delivered  to  him ;  subsequently  the  purchase  price  was  paid  and  three  quarts 
delivered  to  B.  and  after  that  the  remainder  of  the  gallon.  This  was  also  held 
not  within  the  statute. 

§  268.  Obstructing  Boad  —  Obstruction  must  Affect  PulHic  Interest.  —  To 
make  the  obstruction  of  a  road  indictable  it  must  injuriously  affect  some  public 
right  —  some  right  in  which  the  public  in  their  aggregate  capacity,  have  a  com- 
mon interest  as  distinguished  from  a  mere  individual  or  private  right.  If  it 
affect  only  the  rights  of  an  individual  or  of  a  definite  number  of  persons  less 
than  the  whole,  in  their  individual  capacity,  the  several  persons  actually  injured 
have  their  remedy  by  private  action ;  but  no  indictment  lies.^ 

§  269.  Public  Highway.  — To  constitute  a  public  highway  which  it  Is  a 

nuisance  to  obstruct,  it  must  be  one  over  which  all  the  people  of  the  state  have 
a  common  and  equal  right  to  travel,  and  which  they  have  a  general  interest  to  keep 
unobstructed.*  A  road  only  a  mile  long  leading  from  a  highway  to  a  church, 
used  by  the  congregation,  but  not  under  the  charge  of  the  road  authorities,  is 
not  a  **  public  highway."  * 

§  269a.  Obstructing  Road  —  Private  Boad.  — There  can  be  no  indictment 
for  the  obstruction  of  a  road,  laid  out  or  reserved  by  the  owner  of  a  tract  of 
land,  in  selling  out  the  lots  of  his  land,  as  a  road  for  the  accommodation  of  the 
lot-holders  under  his  sales,  and  not  as  a  public  highway,  although  the  public 
might  pass  over  it.* 

§  2695.  Road  must  be  Legally  Bstablished, — And  the  road  must  have 

oeen  legally  established. 

1  Downman  V.  State,  14  Ala.  S43  (1848).  in  Davidson  v.  State,  16  Tex.  (App.)  SS6 

9  State  V.  Barr,  89  Conn.  40  (1872).  (1884) ;  Bhnbert  v.  SUte,  16  Tex.' (App.)  Mft 

8  2  Jones  (L.),837  (1856).  (1884). 

«  66  N.  O.  622  (1872.)  •  People  v.  Jaokson,  7  Kloh.  482  (18B9). 

ft  People  V.  Jackson,  7  Mioh.  412  (18B9) ;  ^  state  v.  MoDanlel,  8  Jones,  884  (1860). 

State  V.  Smith,  44  Vt.  403  (1882) ;  Eridenoe  of  "  U.  8.  v.  Sohwarts,  4  Oranoh«  0.  0.,  100. 
obstmclion  was  held  msafflcientto  oonTlot 
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In  Davidson  t.  State,^  the  information  charged  the  appellant  with  the  offense 
of  willfully  obstmcting  a  public  road  in  Falls  County.  A  fine  of  fifty  dollars  was 
imposed  by  a  verdict  of  guilty.  W.  H.  0.  Lee  was  the  first  witness  introduced 
by  the  State.  He  testified  that  he  was  the  overseer  of  the  road  leading  from 
White  Rock  crossing  to  the  Bell  County  line,  in  Falls  County,  Texas.  The  de- 
fendant Davidson  lives  on  and  owns  the  William  Lawrence  survey  of  six  hun- 
dred and  forty  acres,  in  Falls  County  Within  the  last  few  days  preceding  this 
trial,  and  since  the  filing  of  the  information  herein  the  witness,  as  road  over- 
seer, has  marked  the  road  along  the  line  of  said  Lawrence  survey,  so  as  to  place 
the  line  of  the  survey  in  the  center  of  the  road.  ''  That  is  fifteen  feet  of  the 
road  so  designated,  a  wire  fence  running  along  in  and  with  the  road,  the  fence 
being  on  the  Lawrence  survey,  about  two  hundred  yards  in  length.  This  fence 
was  put  there  by  the  defendant  after  the  passage  of  the  two  orders  of  the  county 
commissioners'  court,  hereinafter  mentioned."  At  the  time  that  the  defendant 
constructed  that  fence  no  road  had  been  marked  on  the  ground  along  the  line  of 
the  Lawrence  survey,  but  the  commissioners'  court  had  already  passed  the  or- 
ders referred  to.  Previous  to  that  time  the  road  had  run  on  straight  through 
the  Bierly  survey,  and  after  the  change,  or  the  passage  of  the  said  orders  by  the 
commissioners'  court,  the  public  travel  had  adhered  to  the  old  route,  or  gone 
through  the  prairie  (the  whole  country  being  open),  there  being  no  kind  of 
mark  along  the  line  of  the  Lawrence  survey  indicating  a  road  until  the  witness 
had  marked  it  a  few  days  ago,  since  the  institution  of  this  prosecution,  the  fence 
having  already  been  constructed.  Witness  marked  the  road  thirty  feet  wide,  fif- 
teen feet  on  each  side  of  the  line  of  the  Lawrence  sur^'ey.  This  placed  the  fence 
near  the  center  of  the  road.  The  witness  was  a  member  of  the  commissioners* 
court,  and  remembers  that  the  defendant  was  present  when  the  report  of  the 
jury  of  review  was  before  the  court,  and  when  the  court  entered  its  order  ap- 
proving the  report,  changing  the  said  road  so  as  to  run  north  thirty  degrees 
west,  with  the  Lawrence  survey,  instead  of  straight  on  through  the  Bierly  sur- 
vey, and  the  defendant  was  asked  if  he  had  any  objection  to  the  report  and 
order,  and  he  replied  that  he  had  none.  If  the  west  line  of  the  Lawrence  sur- 
vey is  in  the  middle  of  the  road  mentioned  in  the  indictment,  then  the  fence  is 
an  obstruction.  Piat  was  here  exhibited  showing  the  location  of  the  road  be- 
fore it  was  changed.  The  order  of  change  removed  the  road  from  its  course  over 
the  Bierly  survey  to  run  with  the  Lawrence,  north  thirty  degrees  west.  The  ob- 
ject of  the  change  was  to  place  the  road  on  better  ground,  to  change  it  from 
running  through  land  of  Bobert  Bucker,  John  Buckholt,  and  other  Germans,  who 
bought  on  the  Bierly  survey  when  the  road  was  running  through  it,  and  place  the 
road  on  land  lines. 

J.  W.  Watkins,  the  next  witness  for  the  State,  testified  that  he  was  the  clerk 
of  the  County  Court  of  Falls  County,  Texas.  Witness  had  been  unable  to  find 
the  application  to  the  commissioner's  court  of  Falls  county  to  change  the  road 
running  from  White  Bock  crossing  on  Pond  Creek  to  the  Bell  County  line,  from 
its  course  across  the  Bierley  survey,  to  its  course  N.  80  W.  with  the  Lawrence 
survey.  Witness,  however,  must  have  had  such  an  application  before  him,  else 
he  could  not  have  formulated  the  order.  Witness  had  diligently  searched  for 
such  application  in  his  office.  He  could  not  remember  who  signed  it,  nor  how 
many  signers  there  were  to  it  Tthe  application  or  petition),  and  could  not  state 

1  16  Tex.  (App.)  836  (1884). 
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the  contents  of  that  docnment,  but  supposes  that  an  order  followed  it.  Witness 
remembered  that  he  saw  the  application,  and  that  it  was  signed  by  more  than 
one  person. 

The  State  then  read  In  evidence  from  the  records  of  the  commissioners* 
court  the  following  order  appointing  a  jury  of  view  on  said  road  from  White 
Bock  crossing  of  Pond  Creek  to  the  Bell  County  line.  It  appears  on  page  one 
hundred  and  twenty-eight  of  the  minutes  of  the  commissioners*  court,  and  reads 
as  follows ;  — 

<<  On  this  twelfth  day  of  February,  188S,  came  on  to  be  hear(j[  the  application 
of  sundry  citizens  of  Falls  County  for  a  change  in  said  road,  commencing  at 
White  Bock  crossing  on  Fond  Creek  and  ending  at  Bell  County  line,  as  follows : 
Commencing  at  Cottonwood  Spring,  on  the  west  line  of  the  Lawrence  survey 
to  run  north  about  two  hundred  yards,  thence  west  to  the  Cameron  and  Waco 
road,  thence  southwest  on  the  line  between  Buckholtand  J.  M.  Berry  to  the  Bell 
County  line.  It  is  ordered  by  the  court  that  Henry  Hale,  L.  B.  Scott,  £.  N. 
May,  John  Hale,  and  John  Buckholt  be,  and  they  are  hereby,  appointed  a  jury  of 
view  to  mark  out  said  change  In  accordance  with  said  petition,  and  report  their 
action  to  the  next  term  of  this  court." 

The  order  of  said  court,  approving  said  report  and  ordering  the  opening  of 
the  said  road,  appears  on  page  two  hundred  and  four  of  the  minutes,  and  reads 
as  follows :  — 

<<  On  this,  the  fifteenth  day  of  May,  1888,  came  on  to  be  heard  the  report  of 
the  jury  of  view  appointed  at  a  former  term  of  this  court  to  mark  out  a  change 
in  the  road  from  White  Bock  croMsing  on  Pond  Creek  to  the  Bell  County  line. 
The  said  report  reads  as  follows :  <  Commencing  at  White  Bock  crossing  road, 
thence  N.  80  W.  with  the  Lawrence  survey  to  N.  £.  comer  of  a  survey  for  S.  J. 
Bollowitz  out  of  Bierly  survey;  thence  west  to  the  division  line  of  the  Bierly 
survey ;  thence  with  the  division  line  to  the  comer  between  Bnckholt's  north 
line  to  the  west  line  of  the  Bierly  survey;  thence  north  to  the  N.  £.  comer  of  M. 
Hunt  survey;  thence  W.  to  the  Bell  county  line.'  Said  report  having  been 
heard,  and  no  protest  having  been  filed,  it  was  ordered  by  the  court  that  the  re. 
port  be  adopted,  and  the  overseer  of  said  road  is  ordered  to  open  said  road  in 
conformity  to  this  report."  ' 

John  Buckholt  was  the  next  witness  who  was  called  and  testified  for  the 
State.  He  stated  that  as  the  line  of  the  Lawrence  survey  was  located,  or  ascer- 
tained by  a  survey  made  by  the  county  surveyor  some  three  years  before  this 
trial,  the  defendant's  fence  mentioned  by  the  witness  Lee  would  be  two  feet 
over  on  the  Bierly  survey.  Witness  was  one  of  the  jury  of  view  on  the  said 
change  of  the  White  Boc^  crossing  and  the  Bell  County  line  road,  from  its  course 
across  the  Bierly  survey  (and  over  witness'  land)  to  the  course  with  the  Law- 
rence survey  N.  SO  W.  Only  three  of  the  jury  signed  the  report.  The  jury 
made  no  marks  on  the  ground  designating  the  road.  They  took  no  oath  on  en- 
tering upon  their  duties.  After  discharging  the  duty  imposed  upon  them  by 
their  appointment,  three  of  the  jury  went  before  J.  M.  Killen,  justice  of  the 
peace,  wrote  out  and  signed  and  were  qualified  to  their  report.  Witness  did  not 
know  what  was  the  form  or  substance  of  the  oath  they  took  on  signing  their 
report.  This  was  the  only  oath  the  members  of  the  jury  took  during  the  pro- 
ceedings. This  road  was  the  same  one  that  was  mentioned  in  the  indictment. 
Witness  knew  that  the  defendant  put  up  such  a  fence  as  was  mentioned  by  the 
witness  Lee,  and  at  the  time  stated  by  Lee. 
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The  State  was  permitted,  over  the  objection  of  the  defence, Iko  read  in  eyl- 
■dence  the  following  report :  — 


«  Thk  State  op  Texas, 
"  County  op  Falls. 


} 


"We,  the  undersigned,  jnry  of  review  appointed  by  the  commissioners'  court 
atMarlin,  Falls  County,  Texas,  at  the  February  term  of  said  court,  to  change  a 
road  from  the  west  line  of  the  Lawrence  survey  on  White  Bock  crossing  road 
to  the  Bell  County  line,  commencing  at  the  White  Rock  crossing  road,  thence 
If.  80  W.  with  the  Lawrence  survey  to  the  northeast  corner  of  a  survey  for  A. 
J.  Rollowitz  out  of  the  Bierly  survey ;  thence  north  with  the  division  line  to 
the  comer  between  Buckholt  and  Berry;  thence  west  with  Buckholt's 
north  line  to  the  west  line  of  the  Bierly  survey;  thence  north  to  the  northeast 
comer  of  the  Memlcan  Hunt  survey;  thence  west  to  the  Bell  County  line. 
-Hoping  the  above  report  sufficient,  we  remain, 

"  Tour  obedient  servants, 

"J.  G.  Buckholt, 

«<L.  B.  Scott, 

"  J.  H.  Hale, 

"  Beviewers. 
^'  Sworn  to  and  subscribed  before  me,  this  April  80,  1888. 

"J.  M.  KiLLEN,  J.  P.»» 

The  substance  of  the  testimony  of  the  witness  Lee  was  repeated  by  three 
other  witnesses. 

The  charge  of  the  court  requested  by  the  defendant  and  refused  by  the  court, 
which  is  the  subject-matter  of  ruling  embraced  in  the  third  head-note  of  tills 
report,  reads  as  follows :  — 

"The  defendant  requested  the  court  to  instruct  the  jury  that  the  jury,  or  a 
majority  of  them,  who  are  appointed  to  lay  out  and  mark  the  road  are  required 
by  law  to  take,  before  entering  on  their  duties,  an  oath,  in  substance,  that  they 
and  each  of  them  will  lay  out  the  road  by  the  order  to  them  directed  from  the 
commissioners'  court,  according  to  law,  without  favor  or  affection,  malice  or 
hatred,  to  the  best  of  their  skill  and  knowledge;  and  in  this  case  if  the  jury  be- 
lieve that  such  an  oath  was  not  taken  by  said  jury  of  view,  or  a  majority  of 
them,  before  acting  in  the  performance  of  their  duties,  you  will  flnd'the  defend- 
ant not  guilty.'* 

The  motion  for  new  trial  presented  the  questions  considered  in  the  opinion. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  conviction  for  obstructing 
a  public  road.  The  mode  and  manner  by  which  roads  are  established  in  this 
State  are  prescribed  by  statute.^  One  of  the  prerequisites  is  that  the  jurors  ap- 
pointed to  lay  out  the  road  shall,  before  proceeding  to  act  as  such,  take  the 
oath  prescribed  by  the  statute.'  The  rule  is  well  established  that,  in  order  to 
condemn  private  property  to  public  uses,  the  law  authorizing  and  directing  it 
must  be  strictly  observed  and  pursued,  and  the  doing  of  what  the  law  requires 
is  a  condition  precedent  to  the  authority  to  condemn.'  A  public  road  can  not 
be  laid  out  and  established  without  the  requirements  of  the  law  in  such  cases, 
liaving  been  first  complied  with.*    In  this  case  the  jurors  appointed  to  lay  out 

1  Bev.  StatB.,  arts.  4368  to  4890  inolasive.  8  White  A  Wilson's  Oond.  Oas.,  seo.  898. 

»  Bev.  SUts.,  art.  436&  *  Floyd  v.  Turner,  28  Tex.  898. 
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the  road  did  not  take  the  statutory  oath  before  acting  in  the  premises^  nor  did 
they  ever  take  that  particular  oath.  This  oath  was  an  essential  prerequisite  to 
the  validity  of  their  action.  Where  proceedings  are  summary,  and  a  court  pro- 
poses to  exercise  an  extraordinary  power  under  a  special  statute  prescribing  its 
course,  that  course  ought  to  be  exactly  observed  .^  The  court  erred  in  refusing 
to  give  to  the  jury  the  special  requested  instruction  asked  on  this  point  by  de- 
fendant. Conceding,  however,  for  the  sake  of  argument,  that  the  oath  had 
been  properly  taken  by  said  jury,  and  we  would  still  consider  the  evidence  as 
insufficient  to  support  the  judgment.  It  is  testified  by  the  witness  Lee,  the  road 
overseer,  that  the  obstruction  complained  of  was  "  a  wire  fence  running  along 
and  in  and  with  the  road,  the  fence  being  on  the  Lawrence  survey,  about  two 
hundred  yards  in  length.**  This  Lawrence  survey  belonged  to  and  was  owned 
by  appellant.  The  report  of  the  jury  appointed  to  locate  and  lay  out  the  road 
was  as  follows,  viz. :  <<  Commencii^  at  White  Bock  crossing,  thence'north  80  de- 
grees west,  with  Lawrence  survey  to  northeast  comer  of  survey  for  S.  J.  Bol- 
lowitz,  out  of  Bierly  survey;  thence  west,"  etc. 

Now,  if  appellant's  fence  was,  as  the  witness  Lee  stated,  on  the  Lawrence  sur- 
vey, it  could  not  have  been  in  a  road  running  north  80  degrees  west  with  the 
line  of  that  survey. 

Because  of  error  in  the  charge  of  the  court,  and  because  the  evidence  is  in-- 
sufficient,  the  judgment  is  reversed  and  the  cause  remanded. 

Beoersed  and  remanded. 

§  270.  Fenoe,  Bar,  or  other  Impediment.  —  To  impede  travel  on  a  road 

by  so  cutting  a  ditch  as  to  cause  water  to  flow  on  it,'  or  by  a  milldam  which 
backs  the  water  so  as  to  drive  it  over  the  road,  is  not  obstructing  the  road  ''  by 
a  fence,  bar,  or  other  impediment,"  within  the  Alabama  statute.' 

§  271 . Nuisance  —  Obstructiner  Street  ~  Ordinance  of  Oity .  —  In  Echols 

V.  State^^  the  court  say :  '<  The  appellant  was  convicted  of  obstructing  a  street 
in  the  town  of  Belton .  The  obstruction  consisted  in  a  fruit  stand .  The  evidence 
on  the  part  of  the  State  was  to  the  effect  that  about  six  feet  of  a  certain  street 
in  the  town  of  Belton  was  obstructed  by  a  fruit  stand.  The  defendant  proposed 
to  prove  that  there  was  an  ordinance  of  said  town,  then  in  force,  allowing  six 
feet  of  the  streets  to  be  occupied  by  fruit  stands.  This  ordinance  was  offered 
after  first  proving  Its  passage  regular  by  R.  H.  Turner,  a  member  of  the  Board 
of  Aldermen.  To  the  introduction  of  the  ordinance  the  county  attorney 
objected,  but  the  grounds  of  objection  are  not  stated.  The  court  sustained  the 
objection,  to  which  the  defendant  excepted. 

<<  We  are  of  the  opinion  that  the  ordinance  was  admissible,  and  tf  there  was^ 
such  an  ordinance  that  fact  would  constitute  a  complete  defence  to  the  charge.^ 
The  jurisdictional  question  will  not  be  discussed  (though  we  are  inclined  to  the 
opinion  that  the  views  of  counsel  for  appellant  are  correct) ,  believing  that  upon 
another  trial  the  ordinance  will  settle  this  case. 

<<  The  judgment  is  reversed  and  the  cause  remanded. 

<<  Bevereed  and  remanded,** 


1  Mitchell  V.  Bnnkle,  90  Tex.  Sup.  188. 
S  Jobnson  v.  Stote,  83  Ala.  OSS  (1860). 
s  Prim  V,  State,  86  Ala.  U5  (1860) . 


4  13  Tex.  (App.)  615  (1883). 
B  State  V.  Jones,  18  Tex.  874. 
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§  272.  Iforket  Oart  Obstructinflr  Street  —  UbuaI  Paeslntf  of  Vehicles* 

etc.,  not  Interfered  with.— > In  State  v.  Edens,^  the  conrt  say:  <<  Strip  the  case 
then,  of  all  that  is  said  about  the  city  regulation,  and  the  causes  which  led  to 
it,  and  what  does  the  conduct  of  the  defendant,  as  found  by  the  jury,  amount 
to?  Nothing  more  than  on  a  day  certain  he  stood,  with  his  cart  and  mule,  near 
the  angle  made  by  two  streets,  one  of  which  was  ninety-nine,  and  the  other 
sixty-nine  feet  wide,  for  the  space  of  one  hour  and  a  half,  during  all  of  which 
time  *  there  was  the  usual  passing  of  vehicles  and  foot-passengers  every  way 
up  and  down  the  streets.'  We  can  not  think  that  conduct  such  as  this  is  deemed 
by  the  law  to  amount  to  a  nuisance  per  se. 

**  Any  permanent  obstructions  to  a  public  highway,  such  as  would  be  caused  by 
the  erection  of  a  fence  or  building  thereon,  is  of  itself  a  nuisance,  though  it 
should  not  operate  as  an  actual  obstacle  to  travel,  or  work  a  positive  inconven- 
ience to  any  one.  It  is  an  encroachment  upon  a  public  right,  and  as  such  is 
not  permitted  by  the  law  to  be  done  with  impunity.  But  the  very  object  of  a 
highway  is  that  it  may  be  used,  and  though  travel  be  its  primary  use,  it  still 
may  be  put  to  other  reasonable  uses;  and  whether  a  particular  use  of  it  which 
does  not  amount  of  itself  to  a  nuisance,  is  reasonable  or  not,  is  a  question  of 
fact  to  be  judged  of  by  the  jury  according  to  the  circumstances  of  the  case. 

**  Unlike  the  case  of  a  permanent  obstruction  just  referred  to,  it  is  not  the 
manner  of  using  the  highway  which  constitutes  the  nuisance,  but  the  inconven. 
ience  to  the  public  which  proceeds  from  it,  and  unless  such  inconvenience  really 
be  its  consequence,  there  is  no  offense  committed. 

«  We  have  made  careful  reference  to  the  leading  English  cases  on  this  subject 
(which  are  admitted  by  all  the  authors  to  be  Bex  v.  Bussell,^  Bex  v.  Jones ^^  and 
Bex  V.  Cross) ;  *  and  in  each  and  every  one  of  them,  the  use  of  the  highway 
which  was  the  subject  of  prosecution  was  shown  not  such  as  might,  but  such 
as  actually  did  obstruct  travel  therein,  and  impair  its  enjoyment  by  the  public. 
And  so  it  is  in  every  case  decided  by  the  courts  of  the  several  States,  which 
have  come  under  our  observation,  and  it  must  needs  be  so  since  the  question  as 
to  which  is  a  proper  and  reasonable  use  of  a  highway  must  depend  In  a  great 
measure  upon  its  locality,  its  accustomed  usage,  and  the  exigencies  of  the  pub- 
lic, it  being  apparent  that  what  would  obstruct  travel  and  work  Inconvenience 
to  the  public  in  the  crowded  streets  of  London,  or  on  Broadway,  in  New  Tork, 
might  be  harmless  in  the  streets  of  a  less  populous  place. 

«  Understanding  the  verdict  of  the  jury  to  be  that  the  defendant  by  occupying 
with  his  mule  and  cart  the  position  he  did,  and  for  the  space  of  time  he  did,  in- 
terposed no  obstacle  to  travel  and  caused  no  actual  inconvenience  to  the  public, 
we  are  of  the  opinion  that  it  was  error  in  the  court  below  to  give  judgment 
against  him  in  the  premises.  Let  this  be  certified  to  the  Criminal  Court  of 
New  Hanover  County,  to  the  end  that  the  defendant  may  be  discharged. 

"Error.  Beversed.^^ 

§  278.  Footwalks,  Treeeand  Hitching-Posts  on  Highways.  —  In  Common- 
wealth V.  Houck,  in  the  Cumberland  County  (Pa.)  Quarter  Sessions,  1885,  the 
ovmer  of  a  lot  fronting  on  a  street  thirty-six  feet  wide,  in  an  unincorporated 
villiage  of  five  hundred  inhabitants,  set  a  curb  seven  and  a  half  feet  within  the 
street,  parallel  to  the  boundary  of  the  lot,  laid  a  brick  pavement  between  this 

1  85  N.  G.  526  (1881).  »  3  Oamp.  230. 

S  6  East,  437.  «  i».  224. 
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curb  and  the  boundary  line,  convenient  for  pedestrians,  and  placed  shade  trees 
and  hitching-posts  at  the  onter  edge  of  the  payment.  Held,  not  a  noisance. 
The  following  opinion  was  delivered  by  Herman,  P.  J. :  On  the  trial  of  this 
indictment  the  jury  returned  the  following  verdict:  <<  Boiling  Springs  is  a  vil- 
lage unincorporated,  containing  five  hundred  inhabitants.  Third  Street,  as 
shown  by  the  plan,  was  laid  out  and  dedicated  by  Dr.  Kaufbnan  to  public  use  as 
a  street  and  public  highway  over  twenty  years  ago.  As  opened  and  dedicated, 
it  was  thirty-six  feet  wide.  The  defendant,  Houck,  owner  of  a  house  built 
^thin  six  inches  of  the  line  of  this  street,  put  in  curbstones  and  laid  a  pave- 
ment eight  feet  wide,  being  seven  and  one-half  feet  into  the  highway,  along  his 
house  and  lot,  and  planted  six  trees  and  put  in  two  hitching-posts  along  the 
outside  edge  of  the  pavement.  If  this  amounts  to  a  nuisance  in  law,  then  we 
find  the  defendant  guilty  in  manner  and  form  as  he  stands  indicted;  if  not,  then 
not  guilty,  and  the  county  to  pay  the  costs."  The  question  for  the  court  now 
is,  do  these  acts  thus  done  by  the  defendant  constitute  a  nuisance  in  law?  It  is 
clear  that  they  would  be  a  nuisance,  if  the  public  street  be  thereby  rendered  in- 
convenient or  dangerous  to  pass  upon.  This  is  not  the  case  of  a  house  erected 
or  iaclosure  made  upon  any  part  of  the  highway,  which  being  in  its  strict  legal 
sense  a  purpresture,  is  always,  from  its  very  nature,  considered  a  nuisance  per 
se.  Such  were  the  cases  of  Beapublica  v.  Caldwell,^  Commonwealth  v.  McDon- 
aldj'^  Commonwealth  v.  King,^  and  Commonwealth  v.  Wilktnsony^  cited  by  the  coun. 
sel  for  the  Commonwealth.  But  here  I  am  asked  to  say  that  a  pavement  laid  on 
the  margin  of  a  public  street,  by  an  individual  lot-owner  along  the  line  of  his 
lot,  in  a  populous  village,  and  six  trees  and  two  hitching-posts  planted  and 
placed  by  him  along  the  outside  edge  of  the  pavement,  constitute  a  public  nui- 
sance, without  it  appearing  that  the  street  has  been  thereby  rendered  incon- 
venient or  dangerous  to  pass  upon,  or  that  any  part  of  it  has  been  diverted  from 
the  ordinary  and  accustomed  use  of  a  village  street,  and  this,  too,  although  the 
street  be  thereby  rendered  more  convenient  and  safe  for  travelers.  This  I  can 
not'do.  A  pavement  or  sidewalk  in  a  village  street  is  surely  as  essential  to  the 
ease  and  safety  of  public  travel  as  is  a  carriage-way,  and  the  want  of  either 
would  be  more  likely  to  cause  that  kind  of  a  nuisance  resulting  from  the  want 
of  proper  reparations.  This  is  not  merely  a  carriage-way,  but  a  village  street 
aid  out  and  dedicated  as  such  to  the  public  use,  and  is,  therefore,  to  be  used 
and  enjoyed  as  such  public  ways  are  ordinarily  and  customarily  used  and  en- 
joyed. The  people  of  unincorporated  towns  and  villages  have,  I  think,  been 
universally  accustomed  to  construct  and  maintain  pavements  or  sidewalks  on 
the  margins  of  their  public  streets,  for  the  accommodation,  convenience  and 
safety  of  pedestrians,  and  I  can  find  no  adjudicated  case  in  which  their  right  to 
do  so  has  ever  been  questioned.  Indeed,  our  act  of  the  6th  of  April,  1868,  not 
only  recognizes  the  lawfulness  of  such  constructions,  but  provides  for  their 
protection,  for  it  provides  that  '<in  all  cases  where  sidewalks  have  been  con- 
structed in  unincorporated  towns  and  villages,  or  upon  any  public  road,  it  shall 
not  be  lawful  for  any  person  to  ride,  lead  or  drive  any  l>east  of  burden  thereon; 
and  if  any  person  (not  the  owner  of  the  property  upon  which  such  sidewalk  is 
constructed,  or  on  which  it  abuts),  shall  willfully  ride,  lead  or  drive,  or  cause 
to  be  driven  any  beast  of  burden  thereon,  such  person  shall,  for  every  such 
offense,  forfeit  and  pay  a  sum  not  less  than  $5,  nor  more  than  $10  to  be  sued 

1 1  Dall.  (U.  S.)  150.  «  18  Meto.  (Mass.)  118. 

s  leSergAB.  (Pa.)890.  <  ISFick.  (ICass.)  17S. 


ILLEGAL   ACT   OF   OFFICEHS.  773 

« 

for  and  recovered  as  fines  and  pecuniary  penalties  are  recovered  under  the  seventy 
fifth  section  of  the  act  of  Jane  18th,  1886,'*  etc.^  What  the  law  protects  can  not 
be  regarded  as  a  nnisance  in  law,  for  it  is  the  policy  of  the  law  to  abate,  not 
protect,  a  public  nuisance.  That  the  pavement  was  constructed  by  the  owner  of 
the  property  on  which  it  abuts,  and  not  by  or  under  the  direction  of  the  town 
supervisors,  does  not  make  the  act  a  nuisance.  It  has  never  been  considered 
the  business  of  the  supervisors  to  construct  pavements  or  sidewalks,  especi- 
ally is  it  not  their  business  to  do  this  upon  a  village  street,  laid  out  and  dedi- 
cated as  this  street  was.  The  right  of  the  defendant  to  construct,  and  of  the 
people  to  the  use  of  the  pavement,  in  no  way  depended  on  the  will  or  pleasure 
of  the  township  supervisors.  Nor  does  the  width  of  this  pavement,  being  seven 
and  one-half  feet  on  a  street  thirty-six  feet  wide,  furnish  a  sufficient  reason  for 
declaring  it  a  nuisance  per  se.  Assuming  that  a  pavement  of  the  same  width  be 
also  laid  on  the  opposite  margin,  ample  space  still  remains  for  a  carriage-way* 
The  six  trees  planted  by  the  defendant  along  the  outside  edge  of  the  pavement 
is  in  accordance  with  such  a  general  practice,  long  prevailing  in  tills  region  of 
the  country,  tliat  it  is  hard  to  understand  how  any  one  can  regard  them  as  a 
nuisance  in  law.  To  say  that  they  are,  seems  an  absurdity.  But  that  they  are 
not,  is  put  beyond  any  doubt  by  the  act  of  the  2d  of  May,  1879,*  which  was 
passed  to  encourage  the  planting  of  trees  along  the  roadsides  in  this  Common- 
wealth, and  provide  for  their  protection.  What  the  laws  of  the  Co Jimonwealth 
thus  encourage  and  protect  will  not  be  denounced  as  a  public  nuisance,  unless, 
in  fact,  the  highway  be  thereby  rendered  inconvenient  or  dangerous  to  public 
travel. 

Hitching-posts  placed  as  these  were  along  the  edge  of  a  pavement  in  a  village 
street,  I  do  not  consider  as  constituting  a  nuisance  per  se.  These  posts  would 
be  hiore  likely  to  cause  annoyance  to  the  defendant  himself  than  to  the  public. 

I  do  not  mean  to  say  that  a  pavement  can  not  be  constructed  in  such  a  manner 
or  that  trees  or  hitching-posts  may  not  be  so  placed  in  a  village  street  as  to 
create  and  cause  an  indictable  nuisance,  if,  in  fact,  the  public  street  were 
thereby  rendered  inconvenient  or  dangerous  to  public  travel.  What  I  decide 
is,  that  upon  the  facts  of  this  case,  the  defendant  having  laid  down  a  pavement 
seven  and  one-half  feet  in  the  width  on  the  margin  of  the  vUlage  street  abut- 
ting on  his  own  property,  and  placed  six  trees  and  two  hitching-posts  along  the 
outside  edge  of  the  pavement — the  street  being  thirty-six  feet  wide  —  it  does 
not  necessarily  follow,  as  a  legal  consequence  that  these  acts  constitute  a  pub- 
lic nuisance.  It  must,  therefore,  be  entered  as  the  verdict  of  the  jury  that  the 
defendant  is  not  guilty,  and  that  the  cocmty  pay  the  costs. 

J  274.  —  Dleeal  Act  of  Officers.  —  It  is  a  defence  to  an  indictment  for 
obstructing  a  road,  that  the  officer  had  no  authority  to  make  it  or  made  it  ille- 
gally." 

§  276. Street  not  Accepted. — It  is  not  an  indictable  nuisance  to  ob- 
struct a  street  which  has  been  dedicated  but  not  accepted  by  the  municipality,* 
or  one  not  recorded  as  required  by  law.^ 

1  Pard.  Dig.  1285,  pi.  109.  who  shall  cut  down,  kill  or  injure  any  living 

s  Pamph.  L.  47.   This  act  directs  that  any  tree  planted  aa  aforasaid. 

person  who  plants  on  his  own  premises,  at  3  Ward  v.  State,  12  La.  469  (1883). 

the  side  of  any  public  highway,  any  tree  of  *  Gedge  v.  Com.,  9  Bush,  61  (1872) ;  State  v. 

suitable  size,  shall  be  allowed  %l  for  every  Bradbury,  40  Bf e.  164  (18S6).   And  see  State 

four  trees  so  set  out,  in  abatement  of  his  road  «.  Whittaker ,  66  N.  C.  630  (1872) . 

tax.   It  imposes  a  penalty  on  any  person  *  People  v.  I#awson,  17  Johns.  877  (1820). 
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§  276.  *'  Oil  Hl8  PremiBes."  —  One  who  is  on  a  pnblic  road  laid  off  on  hU 

own  land  is  not  "  oft  bis  premises/'^ 

§  277.  Mill  Dam.  —  A  mill  dam  is  not  a  nuisance.* 

§  278. Sunken  Veesel.  —  Where  a  vessel  is  sunk  in  a  navigable  river  bj 

an  accident,  the  owner  is  not  indictable  for  not  removing  it. 

In  ^.  V.  Wells f^  an  Indictment  was  preferred  against  the  defendant  by  the 
city  of  London  for  a  nuisance  on  the  river  Thames. 

The  indictment  charged  *<that  the  defendant  being  the  owner  of  a  certain 
ship,  which  had  been  sunk  in  the  river  Thames,  suffered  and  permitted  the  said 
ship  to  remain  and  continue  there,  to  the  obstruction  of  the  navigation  of  the 
said  river,  and  of  persons  passing,  repassing,  and  navigating  on  the  said 
river,"  etc. 

The  case  as  stated  by  the  prosecutor's  counsel  was,  that  the  defendant's 
ship,  coming  up  the  Thames,  was  run  down  and  sunk  by  an  outward  bound 
Indiaman ;  that  she  became  a  complete  wreck,  in  which  state  she  was  at  the 
time  of  the  indictment,  and  had  the  effect  complained  of  in  the  indictment. 

Upon  the  opening  of  the  case  Lord  Kenyox  expressed  his  opinion  that  the 
Indictment  could  not  be  sustained.  His  Lordship  said,  that  the  grievance 
which  was  the  object  of  the  present  indictment,  had  been  occasioned,  not  by 
any  default  or  willful  misconduct  of  the  defendant,  but  by  accident  and  mis- 
fortune ;  and  that  it  would  be  adding  to  the  calamity  to  subject  the  party  to  an 
indictment  for  what  had  proceeded  from  such  causes,  against  which  he  could 
not  guard,  or  which  he  could  not  prevent. 

Shepherd  Ley^  for  the  prosecution,  contended,  that  though  the  defendant  was 
not  punishable  for  causing  the  nuisance,  it  having  arisen  from  the  accident 
stated,  it  still  was  his  duty  to  have  removed  it,  and  that  he  was  therefore  liable 
for  not  having  done  so. 

Lord  KiCNYON  said,  that  perhaps  the  expense  of  removing  the  vessel  might 
have  amounted  to  more  than  the  whole  value  of  the  property;  he  was  therefore 
of  opinion  that  the  offense  charged  was  not  of  the  description  for  which  an  in- 
dictment could  be  supported,  and  he  therefore  directed  an  acquittal. 

§  279.  ObBtructinfiT  Bailroad  Train.  —  It  is  not  within  the  statute  against 
obstructing  railroad  trains  to  stop  a  train  by  pulling  the  bell  rope.^  And  to 
convict  of  placing  an  obstruction  on  a  railroad  track,  it  must  be  shown  that  the 
obstruction  was  such  a  one  as  would  have  endangered  human  life.^ 

§  280.  Sabbath  Breaking  —  Working  on  Sunday  not  Indictable  at 

Common  Law.  — Performing  labor  on  Sunday  is  not  an  indictable  offense  at 
common  law.*  But  modern  statutes  have  made  it  so  with  the  exception  of  work 
of  **  necessity  or  charity." 

§  281.  **  Work  of  Neceeslty "  —  Neoeasity  Need  not  be  Absolute.  — It  is 
generally  held  that  the  necessity  need  not  be  absolute  —  it  is  sufficient  if  it  is 
necessary  to  accomplish  a  legal  purpose.' 

1  state  V.  Hewell,  90 N.  0.706(1884).  •  Bnllion    v.   SUte,  7  Tez.    (App.)  401 

s  Beach  V.  People,  11  Mioh.  106  (1868).    Ab  (1879). 
to  obstnioting  the  passage  of  fish  in  rivers,  •  State  v.  Williams,  4  Ired.  (L.)  409  (1844) ; 

see.  Com.  v.  Boggles,  10  Mass.  891  (1813) ;  Btate  v.  Brooksbank,  6  Ired.  (L.)  78  (1845). 
Com.  V.  Chapin,  5  Pick.  199  (18S7).  '  See  Wilkinson  v.  State,  amU^  p.  899; 

*  2  Esp .  670  (1878).  Com.  v.  Nesbet,  ante,  p.  684. 

4  Com.  V.  Killian,  109  Mass.  345  (187S). 
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§  282. Beaplzifir  Crop.  —  ThereforOi  to  pick  fmlt  and  transport  it,  to 

J[eep  It  from  spoiling  isnotpanishable.^ 

§  288. Driving  to  Ohuroh.  —  Or  to  employ  a  servant  to  drire  one  to 

chnrch.* 

§  284. Bunning  BallrocMl  Trains. — And  so  running  railroad  trains  on 

Sunday  has  been  upheld  as  a  '*  work  of  necessity."  '  And  so  laborers  have  been 
held  within  the  exceptions,  who  were  engaged  in  repairing  a  switch  on  Sunday 
which  would,  if  done  on  week  day,  have  stopped  a  lialf  dozen  trains.^ 

§  285. <*  Work  of  Neoeeslty  " — Work  Incident  to  a  Iiawfal  BnslneBB.—-  In 

Morris  v.  StcOe,^  the  defendant  was  convicted  of  gathering  and  boiling  sugar  on 

Sunday.    It  appeared  that  it  was  a  good  day  for  the  flowing  of  the  sugar;  that 

the  troughs  were  full  and  running  over,  and  that  he  had  no  way  to  save  it  ex- 

<:ept  by  gathering  and  boiling  it.    This  was  held  a  work  of  necessity  and  the 

^<x>Dvlction  was  reversed.    So  it  is  held  that  such  labor  on  Sunday  as  Is  neces- 

.sary  on  that  day  to  the  process  of  manufacturing  beer  is  within  the  exception.* 

* 

§  286.  Post'Oflloe  Carrier. — In  Commonwealth  v.  Knox,"^  it  was  held 

that  a  carrier  of  the  mall  was  not  punishable  within  a  statute  against  traveling 

on  Sunday,  except  from  necessity  or  charity. 

§  287. Selling Olgara  in  Hotel  to  Gkiest.  —This  was  held  a  **  work  of 

necessity"  in  Carver  v.  State^^  In  an  exhaustive  opinion.  "  The  evidence,"  said 
CiDDUE,  J.,  "shows  substantially  the  following  facts:  That  the  defendant  was 
a  clerk  and  book-keeper  in  the  hotel ;  that  the  hotel  kept  a  cigar  stand  within  three 
to  five  feet  from  the  desk  of  the  book-keeper;  that  another  person,  an  employe 
of  the  hotel,  usually  attended  the  cigar  stand,  which  was  kept  for  the  accommo- 
dation of  the  hotel,  and  was  a  part  of  the  establishment,  but  that  the  defendant, 
in  the  absence  of  the  person  who  usually  attended  to  the  cigar  stand,  occasion- 
ally sold  cigars  to  the  guests  and  boarders  of  the  hotel,  and  sometimes  to  the 
customers  and  visitors  of  the  hotel;  that  on  this  occasion,  in  the  absence  of  the 
person  who  attended  to  the  cigar  stand,  the  defendant  made  the  sale  on  Sunday 
charged  in  the  indictment. 

"  Do  these  facts  constitute  the  misdemeanor  charged  in  the  indictment,  within 
the  fair  meaning  of  the  law? 

"  The  condition  of  a  country,  the  form  of  its  government,  the  history  of  its 
Inhabitants,  their  pursuits,  general  intelligence,  modes  of  life,  manners,  and 
habits,  enter  into  the  construction  of  the  laws  made  to  govern  them ;  and  laws 
are  not  made  so  much  for  their  abstract  perfection  as  for  their  adaptability  to 
the  people  they  govern.  We  must  also  look  to  the  period  of  the  world  at  which 
they  were  enacted  to  get  at  their  meaning,  that  meaning  being  the  true  Intent 
and  purpose  of  the  legislative  power  that  enacted  them.  What,  then,  did  the 
Legislature  mean  by  the  use  of  the  words  <  works  *  *  *  of  necessity,'  in 
the  law  under  consideration?    The  word  *  necessity '  means,  (1)  irresistible 

2  Wilkinson  v.  State,  Id.  >  81  Ind.  188  (1809). 

s  Com.  V.  Nesbett,  Id,  «  Orocket  v.  State,  88  Ind.  il6  (1870). 

*  Com.  V.  Lonisyille.  etc.,  R.  Co.,  ante,  ^  6  Mass.  77  (1809). 

3»'  698.  «  69  Ind.  61  (1879).    So  of  liquor,  Hall  v, 

«  Gourki  «.  State,  79  Ind.  210.  State,  4  Harr.  (Del.)  187  (1844). 
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force;  (2)  inevitable  consequence.  Bat  these  are  not  its  tme  meanings  when 
nsed  in  a  law  touching  the  voluntary  conduct  of  men.  It  means  (8;  being  neces- 
sary ;  (4)  something  that  is  necessary.  <  The  necessities  of  our  nature ;  the 
necessaries  of  life.  Habit  and  desire  create  necessities;  but  nature  requires 
only  necessaries.'  Sometimes  the  word  < necessity'  means  no  more  than 
<  occasion,'  or  that  which  gives  rise  to  something  else.  —  Worcester.  We  are 
not  to  seek  the  physical,  metaphysical,  philosophical,  scientific,  moral,  or  the- 
ological meaning  of  the  word  <  necessity ; '  but  its  legal  meaning,  as  applica- 
ble to  the  rights,  duties,  and  conduct  of  men.  Sailing  ships,  running  steamboats 
and  railroad  trains,  carrying  the  mails,  operating  telegraph  lines,  keeping  up 
water  works  and  gas  works,  carrying  on  distilleries,  breweries,  and  running 
flouring  mills,  are  not  prohibited  on  Sunday,  we  believe,  anywhere  in  the  civil- 
ized world,  and  regulated  any  differently  on  Sunday  than  on  a  week  day ;  and 
large  manufactories,  blast  furnaces,  salt  works,  oU  wells,  and  other  pursuits 
wherein  heavy  machinery  is  used,  and  where  a  stoppage  is  attended  with  losa 
or  inconvenience,  are  seldom  interfered  with  in  their  operation  on  Sunday  by 
legal  restriction. 

«  The  earliest  regulation  we  find  touching  Sunday,  as  a  civil  institution,  was 
an  edict  of  Constantine,  A.  D.  821,  which  declared  that  on  the  <  venerable  day  of 
the  Sun,  let  the  magistrates  and  people  residing  in  the  cities  rest  and  let  all 
workshops  be  closed.  In  the  country,  however,  persons  engaged  in  the  work 
of  cultivation  may  freely  and  lawiuUy  continue  their  pursuits,  because  it  often 
happens  that  another  day  is  not  so  suitable  for  grain-sowing  or  for  vine-plant- 
ing, lest  by  neglecting  the  proper  moment  for  such  operation  the  bounty  of 
heaven  should  be  lost.'  This  edict  was  modified  by  various  provisions  of  the 
civil  law,  A.  D.  826,  868,  and  886.  In  the  year  469  all  legal  proceedings  were 
prohibited  on  Sunday.  These  regulations  were  adopted  by  the  several  rulers  of 
the  Heptarchy,  continued  after  their  union  under  Egbert,  and  subsequently  con- 
firmed by  William  the  Conqueror,  as  a  part  of  the  common  law.^ 

*<By  an  act  of  Parliament,  A.  D.  1552,  5  and  6  Edward  YI.,^  it  was  declared 
that  nothing  in  the  Scriptures  prescribed  any  certain  day  upon  which  Christians 
should  refrain  from  labor,  and  enacted  that  Sunday  and  certain  other  days 
should  be  observed  as  holidays,  provided  that,  when  necessity  might  require, 
it  should  be  lawful  <  to  labor,  ride,  fish,  or  work  any  kind  of  work.'  The  King 
further  ordered  *  that  the  lords  of  the  council  should  upon  Sundays  attend  to 
the  public  affairs  of  his  realm,  dispatch  answers  to  letters  for  the  good  order 
of  the  state,  and  make  full  dispatches  of  all  things  concluded  the  week  before.* 
James  I.,  in  his  Book  of  Sports,  declared  that  <  our  pleasure  is  after  the  end  of 
Divine  service ;  our  good  people  be  not  disturbed,  letted,  or  discouraged  from 
any  lawful  recreation.'  This  regulation  was  confirmed  by  Charles  I.  By  the 
statute  29  Charles  II.,'  it  was  enacted  that '  no  tradesman,  artificer,  workman, 
laborer,  or  any  other  person  whatever,  shall  do  or  exercise  any  worldly  labor,  busi- 
ness or  work  of  their  ordinary  callings  upon  the  Lord's  Day,  or  any  part  thereof, 
works  of  necessity  and  charity,'  only  excepted.  This  statute,  we  believe,  remains 
substantially  the  law  of  England  to  the  present  day,  with  a  tendency,  however, 
to  relax  the  stringency  of  former  decisions.  By  this  statute  the  sale  of  meat  la 
public  houses,  and  milk  at  certain  hours,  on  Sunday,  is  not  prohibited.^ 

1  Swann  v,  Browne,  8  Burr.  1595.  *  ch.  7. 

s  eh.  8.  «  4  Bla.  Com.  63. 
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**  In  the  United  States  where  religion  can  be  neither  opposed  nor  supported 
by  law,  and  where  Sunday,  under  the  law,  is  viewed  purely  in  a  secular  light, 
the  tendency  naturally  is  to  relax  the  restrictions  of  the  Sunday  laws  in  all 
things  which  do  not  interfere  with  the  rights  of  others,  and  do  not  annoy,  or 
discomfort  the  public  generally.  The  present  statute  of  this  State,  we  believe, 
is  substantially  in  harmony  with  the  Sunday  laws  in  the  several  States  of  the 
Union.  Throughout  the  civil  law  from  Constantine,  or  the  common  law  and 
statutes  of  England  from  William  the  Conqueror,  and  the  statutes  of  the  several 
States  of  the  Union,  we  have  found  no  case  which  holds  the  performance  of 
ordinary  domestic  services  in  a  household  on  Sunday,  or  the  performance  on 
Sunday  of  the  ordinary  services  necessary  to  carry  on,  in  the  usual  manner,  a 
hospital,  alms-house,  hotel  or  other  public  institution  of  the  kind,  to  be  within 
the  statutory  laws  prohibiting  labor  on  Sunday.  All  such  services  are  uni- 
formly held  to  be  exceptions  under  the  law.^ 

**  There  is  a  difference  between  a  work  which  may  be  done  on  one  day,  as  well 
as  another,  and  which  is  not  a  daily  need,  and  a  work  necessary  to  supply  a 
daily  want.  There  is  no  necessity  for  working  in  a  shop,  ploughing  a  field, 
selling  from  a  store,  opening  an  office,  going  to  the  exchange,  or  mart  of  com- 
merce, or  working  at  any  common  labor  or  usual  vocation,  on  Sunday;  but 
there  is  a  daily  necessity  of  putting  a  liouse  in  order,  cooking  food,  taking 
meals,  drinking  coffee  or  tea,  smoking  a  cigar  by  those  who  have  acquired  the 
habit,  or  continuing  any  other  lawful  habit  on  Sunday,  the  same  as  there  is  upon 
a  week  day ;  and  whatsoever  is  necessary  and  proper  to  do  on  Sunday  to  supply 
the  constant  daily  need,  is  a  work  of  necessity  within  the  fair  meaning  of  the 
law  under  consideration. 

'*  In  this  State  it  has  been  held  that  manufacturing  malt  beer,  gathering  and 
boiling  sugar- water,  to  prevent  its  waste,  receiving  the  verdict  of  a  jury  by  a 
court,  and  gathering  the  fruits  of  the  earth  to  prevent  their  decay,  and«taking 
them  to  the  market-place  on  Sunday,  are  works  of  necessity  within  the  meaning 
of  the  present  act.*  In  the  last  case,  the  true  rule,  we  think,  was  laid  down  by 
Howk,  J.,  namely,  that  labor  performed  on  Sunday,  which  is  necessary,  under 
any  particular  state  of  circumstances,  for  the  accomplishment  of  a  lawful  pur- 
pose, is  not  a  violation  of  the  Sunday  law.* 

*<  Keeping  a  hotel  in  this  State  on  Sunday  is  not  unlawful.  Keeping  a  hotel  on 
Sunday  in  the  same  way  that  it  is  usually  kept  on  a  week  day  is  not  unlawful.  It 
follows  then,  that  if  a  hotel  keeps  a  cigar  stand,  which  is  a  part  of  its  establish- 
ment, from  which  it  sells  cigars  to  its  guests,  boarders  and  customers  on  a  week 
day,  to  sell  cigars  from  the  same  stand  in  the  same  way  on  Sunday  is  not  unlaw- 
ful. Indeed,  we  see  no  difference,  legally,  between  the  act  of  selling  a  cigar 
under  such  circumstances,  and  the  act  of  furishing  a  cup  of  tea  or  coffee,  a 
meal  of  victuals,  or  supplying  any  other  daily  want,  to  a  customer  on  Sunday 
for  pay.  In  this  view  of  the  case,  it  is  clear  that  the  evidence  does  not  support 
the  conviction. 


1  Bex  V,  Cox,  2  Burr.  785 ;  Rex  v,  Yoanger,  118  Mass.  195;  Crisman  «.  City  of  Lynn,  121 

6  T.  R.  449 ;  Commonwealth  v,  Nesbit,  34  Pa.  Mass.  801. 

St.    898;    Flagg   v.  Inhabitants    of    Mill-  s  Orocket  v.  State,  83  Ind.  416;  Morris  «• 

berry,  4  Cash.  243;  Bennett  v.  Brooks,  9  State, 81  Ind.  189;  Jones  v.  Johnson, Blind. 

Allen,  118;  Commonwealth  v.  Knox,  6  Mass.  257;  Wilkinson  v.  Btate,  59  Ind.  416. 

76;  Commonwealth  v,  Sampson,  97  Mass.  8  See,  also,  Bdgerton  v.  State,  67  Ind.  688, 

407 ;  Doyle  v.   Lynn  and  Boston  R.    Co.,  and  Tomer  v.  State,  67  Ind.  659. 
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<<  The  jadgment  is  reyersed,  and  the  cause  remanded,  with  instmctions  to  sns- 
taln  the  motion  for  a  new  trial,  and  for  farther  proceedings  in  accordance  with 
this  opinion". 

§  287a.  Selling  Oigars  on  Sonday  —  Hvldenoe  of  Sale.  —  In  Caspary  ▼.  8taU,^ 
Hunt.,  J,  said:  <<  Caspary  and  Anderson  were  indicted  jointly  for  selling  cigars 
to  one  J.  M.  Williams,  on  Snnday.  Caspary,  being  convicted,  appeals.  It  Is 
nrged  that  the  evidence  does  not  support  the  verdict  of  the  jury,  and  that,  there- 
fore, the  judgment  should  be  reversed.  We  are  of  the  opinion  that  this  ground 
is  well  taken.  1 .  It  is  very  doubtful  whether  there  was  a  sale  to  Williams  at  all. 
2.  If  a  sale,  there  is  no  evidence  tending  to  connect  Caspary  with  the  sale,  or 
which  tends  to  hold  him  responsible  for  the  sale.  To  the  first  proposition: 
Was  there  a  sale?  WUliams,  upon  this  subject,  says :  '  On  last  May,  on  Sun- 
day, I  walked  into  Caspary' s  drug  store  to  buy  a  cigar.  When  I  stepped  into 
the  store,  I  called  for  a  cigar,  and  Mr.  Anderson,  the  clerk,  handed  me  the  cigar 
and  I  lit  it  and  walked  out.  I  don't  remember  whether  I  paid  for  it  then  or 
not.  I  intended  to  buy  it.  I  had  a  running  account  at  Mr.  Caspary's  store.  I 
remember  very  distinctly  that  when  I  settled  my  account  at  Caspary's  in  May,  I 
paid  for  cigars.  When  I  called  for  the  cigar,  Mr.  Anderson  handed  it  out  to 
me  and  said  nothing.  I  had  a  running  account  at  Caspary 's  at  the  time.  It 
may  have  been  charged  to  me.  I  remember  that  I  paid  for  cigars  when  I  set- 
tled my  account  there  for  May.  Mr.  Caspary  has  given,  me  cigars  since  that 
time,  and  maybe,  before.  When  he  gave  me  a  cigar,  he  asked  me  to  have  a 
cigar,  or  I  would  ask  him  to  set  them  up.'  Williams  may  have  entered  the 
store  with  the  intention  to  purchase  the  cigar,  —  may  have  believed  that  he  had 
bought  the  same  —  still,  if  Anderson  did  not  sell  it  to  him,  his  intention  and 
belief  would  not  constitute  a  sale.  Was  this  cigar  charged  to  him?  The  affirm- 
ative pf  this  question  does  not  appear.  It  is  true,  that  his  account  of  May 
contained  items  for  cigars.  Were  these  purchased  on  Sunday?  Did  the  cigar 
in  question  comprise  an  item  of  that  account?  If  so,  we  have  no  proof  of  it. 
But,  concede  the  sole,  where  in  the  whole  record  is  there  a  fact,  a  remote  fact, 
tending  to  connect  Caspary  with  this  transaction?  He  was  not  present;  there 
is  no  evidence  that  he  or  his  clerk  was  in  the  habit  of  violating  this  law.  No 
proof  that  he  received  the  pay,  or  was  cognizant  of  any  wrong  whatever  on  the 
part  of  his  clerk,  Anderson.  We  are  of  opinion  that  the  verdict  is  not  supported 
by  the  evidence,  and  that  the  judgment  most  be  reversed,  and  the  cause  re- 
manded, which  is  accordingly  done. 

Bwersed  and  remanded, 

§  288.  Question  of  Deseoratlon  One  of  Fact — Feeding  Hogs  on  Sun 
day.  —  In  Edgerton  v.  State,^  Bii>dle,  J.,  delivered  the  opinion  of  the  court,  as 
follows:  "The  charge  is  that  William  Edgerton,  on  the  20th  day  of  October, 
1878,  on  the  first  day  of  the  week,  commonly  called  Sunday,  was  found  unlaw- 
fully at  common  labor,  to  wit,  gathering  and  hauling  com,  said  William  being 
at  the  time  over  the  age  of  fourteen  years,  said  common  labor  not  being  then 
and  there  a  work  of  charity  or  necessity,"  etc.  The  court  instructed  the  jury  at 
the  trial,  as  follows :  <<  No.  2.  If  the  defendant  was  engaged  at  common  labor  as 
charged  in  the  affidavit,  on  Sunday,  but  such  labor  was  a  work  of  necessity,  yon 
will  acquit  the  defendant.    If,  however,  the  labor  performed  could  reasonably 

1  U  Tex.  ( App.)  567  (1888).  «  67  Ind.  588. 
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Ikare  Deen  performed  on  Satarday,  and  the  defendant,  by  his  neglect,  created  the 
necessity  for  the  work  on  Sonday,  then  he  would  not  be  excused;  for  the  law 
requires  that  men  should  make  all  reasonable  preparation  for  Sunday  so  as  to 
avoid  the  necessity  of  labor  on  that  day.  To  create  a  legal  necessity  the  work 
must  have  been  such  as  could  not  reasonably  have  been  done  on  a  previous 
week  day,  or  be  reasonably  postponed  until  a  future  day.  If  it  was  not  proper 
for  the  defendant  to  feed  his  hogs  on  Saturday  enough  to  last  them  over  Sun- 
day, and  thereby  materially  lessened  the  labor  to  be  performed  on  Sunday,  it 
was  his  duty  to  do  so;  and  if  he  neglected  such  needful  preparation  and  gath- 
ered and  hauled  the  com  on  Sunday,  the  work  of  gathering  and  hauling  the  com 
on  Sunday  would  not  be  a  work  of  necessity,  although  feeding  it  to  his  hogs 
would  be."  We  do  not  think  vMs  instruction  is  the  true  interpretation  of  the 
law.  It  directly  states  to  the  jury  what  labor  would  not  be  a  work  of  necessity. 
This  is  a  question  of  fact  for  the  jury  to  decide  and  not  a  question  of  law  for 
the  court  to  declare.  Whether  a  work  is  a  work  of  necessity  or  not  must  nec- 
•essarily  depend  upon  the  facts  in  each  case.  Sometimes  a  similar  state  of  facts 
would  be  a  work  of  necessity,  and  sometimes  not;  the  question  therefore  can 
not  be  reduced  to  a  proposition  of  law  which  is  uniform  and  applicable  to  all 
cases  alike.  The  principle  was  properly  expressed  by  Howk,  J.,  in  the  case  of 
WilkiTison  V.  State^^  namely:  ''Labor  performed  on  Sunday  which  is  necessary 
under  any  particular  state  of  circumstances  for  the  accomplishment  of  a  lawful 
purpose,  is  not  a  violation  of  the  Sunday  law,"  to  which  we  may  add  in  this 
case,  that  whenever  labor  Is  lawful  and  necessary  to  be  done,  then  the  usual 
and  proper  means  by  which  it  is  done  will  also  be  necessary  and  lawful.  It  can 
not  be  doubted  as  matter  of  fact  that  to  feed  hogs  on  Sunday  is  a  lawful  and 
necessary  work;  now,  if  according  to  the  circumstances,  the  usual  and  proper 
means  to  feed  them  according  to  the  practice  of  good  husbandry,  was  to  gather 
the  com  daily,  and  haul  it  to  the  pen  and  give  it  to  the  fiogs,  then  gathering  and 
hauling  the  com  and  feeding  the  hogs  on  Sunday  would  not  be  unlawful;  and 
whether  such  a  method  of  feeding  hogs  on  Sunday  is  a  work  of  necessity  or  not 
must,  in  each  case,  be  left  to  the  jury  to  decide  as  a  question  of  fact." 

We  can  not  see  anything  in  this  evidence  out  of  the  ordinary  way  in  feeding 
liogs,  in  the  fall  of  the  year,  before  the  com  is  ripe  enough  to  crib,  as  practiced 
generally  in  the  State  of  Indiana  by  good  husbandmen.  The  work  of  feeding 
the  hogs  on  Sunday  being  lawful  and  necessary,  the  manner  of  feeding  them  — 
taking  into  the  view  the  time  of  year,  the  condition  of  the  corn,  the  place  where 
the  com  was,  and  where  the  hogs  were — also  become  lawful  and  necessary; 
and  the  work  thus  being  lawiul  and  necessary,  it  was  lawful  and  necessary  to 
feed  them  on  Sunday  in  the  same  manner  that  would  be  necessary  and  proper, 
liccording  to  the  circumstances,  to  feed  them  on  a  week  day.  The  evidence  is 
so  clearly  insufficient  that  we  can  not  approve  the  verdict.  A  work  of  necessity 
within  the  meaning  of  the  statute,  does  not  mean  a  physical  or  absolute  neces. 
sity ;  but  a  moral  fitness  or  propriety  in  the  work  done,  under  the  circumstances 
of  each  particular  case,  may  be  deemed  a  work  of  necessity,  within  the  meaning 
of  the  law.  Nor  need  the  necessity  be  dangerous  to  life,  health  or  property, 
which  is  beyond  human  foresight  or  control.  On  the  contrary,  the  necessity 
may  grow  of,  or  be  incident  to  a  particular  trade  or  calling,  and  yet  be  a  work 
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of  necessity  within  tlie  meaning  of  the  act.  It  is  not  the  design  of  the  law  to  im- 
pose oneroas  restrictions  npon,  or  add  burdens  to  any  lawful  trade  or  business. 
It  has  been  held  that  keeping  up  a  blast  furnace,  running  a  mill,  manufacturing 
gas,  supplying  water  by  water-works,  furnishing  milk  by  dairy-men,  gathering 
and  boiling  sugar-water,  making  malt  beer,  taking  watermelons  to  market,  sc- 
cording  to  the  circumstances  of  each  case,  are  works  of  necessity  within  the 
meaning  of  the  law;  and  we  think  that  hauling  the  com  and" feeding  hogs  on 
Sunday,  under  the  circumstances  of  this  case,  fall  within  the  same  principle. 
See  the  case  above  cited ;  also  Morris  v.  State,^  and  the  cases  there  cited  and 
Crocket  v.  State.^  So  strict  a  construction  of  the  act  as  that  held  by  the  court 
below  might  authorize  the  arrest  of  superintendents,  engineers,  firemen,  con- 
ductors, and  brakemen,  while  operating  railroads,  laborers  in  depots  and  stock- 
yards, herdsmen  and  feeders  of  cattle,  *< engaged  in  their  usual  avocations"  on 
Sunday  and  thus  embarrass,  if  not  entirely  stop  the  great  commercial  Interests 
and  leading  industries  of  the  State,  a  result  certainly  not  intended  by  the  Legis- 
lature that  enacted  the  law.  The  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  sustain  the  motion  for  a  new  trial,  and  for  fiurther  proceed- 
ings, according  to  this  opinion. 

§  289.  <* Common  Labor  and  Usual  Avooation«" —These  words  refer  to 
such  acts  of  labor  or  business  as  may  be  lawfully  performed  on  week  days. 
Therefore  gaming  is  not  within  them.' 

§  290.  Keeping  "Open  Store." — A  statute  prohibiting  the  keeping  of 

open  store  on  Sunday  means  open  store  for  the  purpose  of  traffic,  and  the 
simple  fact  that  the  door  of  the  store  was  open  is  not  sufficient  on  which  to 
convict.* 

§  291.  Nuisanoe — Nuisance  must  do  Public  Injury.  —  This  is  well  settled.^ 
In  B.  V.  Lloyd,^  the  defendant  was  indicted  for  a  nuisance  by  the  society  of 
Clifford's  Inn.  The  defendant  was  a  tinman.  The  nuisance  complained  of  by 
the  indictment  was,  that  from  the  noise  made  by  him  In  the  carrying  on  his 
trade,  the  prosecutors  were  disturbed  in  ttie  occupation  of  their  chambers,  and 
prevented  from  following  their  lawful  professions.  It  was  proved  by  the  pros- 
ecutors, who  were  attorneys,  that  in  carrying  on  such  part  of  their  business  as 
required  particular  attention,  in  perusing  abstracts,  and  other  necessary  parts 
of  their  profession,  the  noise  was  so  considerable,  that  they  were  prevented 
from  attending  to  it.  It  appeared,  however,  on  the  cross-examination  of  the 
witnesses  on  the  part  of  the  prosecution,  that  the  noise  only  affected  the 
numbers,  viz. :  14, 15,  and  16  of  Clifford's  Inn,  and  that  by  shutting  the  windows 
the  noise  was  in  a  great  measure  prevented. 

Lord  Ellenborouoh  said  that  upon  this  evidence  the  indictment  could  not  be 
sustained;  and  that  it  was,  if  any  thing,  a  private  nuisance.  It  was  confined  to 
the  inhabitants  of  three  numbers  of  Clifford's  Inn  only;  it  did  not  even  extend 
to  the  rest  of  the  society,  and  could  be  avoided  by  shutting  the  windows;  it  wss 
therefore  not  of  sufficient  penal  extent  to  support  an  indictment;  and  he  thought 
this  indictment  had  been  already  carried  on  far  enough. 

The  defendant  vxia  acquitted. 
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§  292.  Mulsance — Whole  Oommunlty,  Not  Particular  PerBons.^ — So  a 
•char;;e  that  certain  persons  assembled  and  by  profane  and  loud  language  break 
up  a  singing  school  does  not  show  the  offense.'  / 

And  where  the  water  of  a  navigable  river  is  rendered  mnddy  and  impnre  and 
unfit  for  manufacturing  and  domestic  purposes,  by  Iron  works  erected  therein, 
It  is  not  indictable,  for  the  wrong  is  not  done  to  the  public,  but  only  to  the 
owners  of  the  land  below  the  works.* 

§  293.  Nulaanoe  —  Must  be  to  Injury  of  Public  —  Spring  Chnui  on  Prem- 
ises. —  In  State  v.  Moore^^  the  defendant  put  out  spring  guns  loaded  with  shot 
for  protection  against  burglars,  but  there  was  no  probability  If  the  guns  went 
off  that  they  would  injure  travelers  on  the  highway.  It  was  held  that  he  was 
not  Indictable  for  nuisance. 

§  298(1.  Nuisance  —  Barl>ersbop  Operating  on  Sunday  Not.  —  In  States. 
Lorry, ^  the  prisoner  was  Indicted  for  opening  and  carrying  on  his  barber  shop 
on  Sunday  to  the  common  nuisance  of  the  citizens,  etc.  Nicholson,  C.  J.,  in 
delivering  the  opinion  of  the  Supreme  Court  quashing  the  indictment,  said :  <<  It 
is  observed  that  the  indictment  concludes  by  charging  defendant  with  carrying 
on  his  business  of  barberlng  openly  and  publicly  to  the  common  nuisance  of  all 
^ood  citizens.  The  question  then  is  whether  the  defendant  is  indictable  for  a 
public  nuisance  is  carrying  on  his  trade  on  Sunday.  If  this  be  so,  then  every 
other  person  who  carries  on  his  ordinary  business  openly  and  publicly  on  Sun- 
day may  be  indicted  for  a  nuisance.  The  occupation  of  the  barber  stands  on  the 
same  platform  with  that  of  the  merchant,  mechanic,  farmer  or  professional 
man.  It  is  an  occupation  necessary  for  the  comfort  and  convenience  of  the 
citizens,  and  in  no  respect  a  nuisance,  unless  it  becomes  so  by  the  simple  fact 
that  it  is  carried  on  on  Sunday.  The  legal  definition  of  a  nuisance  is  '  that 
which  incommodes  or  annoys;  something  which  produces  Inconvenience  or 
damage.'  It  can  not  be  said  that  a  barber's  shop  is  something  which  incom- 
modes or  annoys,  or  which  produces  inconvenience  or  damage  to  others.  On 
the  contrary,  the  business  of  barberlng  is  so  essential  to  the  comfort  and  con- 
venience of  the  inhabitants  of  a  town  or  city,  that  it  may  be  regarded  as  a 
necessary  occupation.  To  hold  that  it  becomes  a  nuisance  when  carried  on  on 
Sunday  is  a  perversion  of  the  term  <  nuisance.'  All  that  can  be  said  of  it  is 
that  when  prosecuted  on  Sunday  it  is  a  violation  of  the  statute,  and  subject  to 
be  proceeded  against  as  prescribed  by  law,  but  not  subject  to  be  indicted  as  a 
nuisance.  It  may  shock  the  moral  sense  of  a  portion  of  the  community  to  see 
the  barber  carrying  on  his  business  with  open  doors  on  Sunday,  but  it  produces 
no  inconvenience  or  damage  to  others  and  therefore  can  not  be  regarded  in 
legal  contemplation  a  nuisance." 

§294. Noxious  Smells  —  liCanufacture  of  Oas — Done  with  Skill  and 

Care.  —  When  a  corporation  is  authorized  by  the  Legislature  to  manufacture 
gas,  the  corporation  is  not  liable  to  an  indictment  for  a  nuisance  by  noxious 
smells  and  smoke,  rendering  the  air  offensive  and  unwholesome,  where  the 
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processes  are  the  best  and  it  uses  care  in  the  mannfactnre.  "The  power  of 
the  Legislature  "  it  is  said  ^  <*  is  omnipotent  within  constitntional  limits.  It  is 
sufficient  to  authorize  railroads  to  be  run  through  crowded  thoroughfares  with 
locomotives,  causing  great  disturbance  to  the  citizens  who  reside  near  them 
and  exposing  their  residences  and  property  to  constant  danger  of  fire  from  the 
sparks  emitted  from  the  engines.  If  unauthorized  by  statute,  their  acts  would 
be  a  nuisance.  The  same  power  can  authorize  dams  to  be  constructed  and 
maintained  for  public  purposes,  although  they  may  render  the  common  air  we 
breathe  unwholesome,  producing,  thereby,  disease  and  death  in  their  vicinity. 
The  good  of  the  greatest  number  is  regarded  by  the  Legislature  as  its  justifica- 
tion for  the  extraordinary  use  of  its  power. 

"  If  the  railroad  is  carried  on  with  the  gpreatest  skill  and  care,  with  eveiy  im- 
provement and  advantage  known  to  science  and  experience,  it  is  not  a  nuisance^ 
although  many  are  injured  in  property  and  personal  security .> 

"  It  may  be  that  private  persons  can  maintain  an  action  for  damages,  as  in 
Carhart  v.  Auburn  Oas-LigfU  Co.^*  but  the  people  are  barred  by  the  act  which  the 
Legislature  have  passed,  from  making  a  public  complaint,  by  an  indictment,  for 
such  a  cause,  whUe  the  defendants  conduct  their  business  with  skill,  science 
and  care. 

"  The  judgment  should  be  reversed." 

§  295. Noxious  Smells  —  Slaughter  House  on  Public  Boad  —  Smells.  — 

So  to  constitute  a  slaughter-house  a  public  nuisance  to  travelers  on  the  public 
road  it  must  appear  that  the  road  is  materially  obstructed  and  its  free  and  safe 
use  is  impeded,  and  not  only  that  to  some  travelers  the  smells  are  offensive.* 

§  296. Proximate  Cause.  —The  nuisance  must  be  the  natural  and  direct 

and  not  the  remote  result  of  the  defendants  acts.^ 

§  297. Storinsr  Ghinpowder.  — The  storing  of  gunpowder  in  large  quanti- 
ties is  not  a  nuisance  unless  it  is  stored  negligently." 

§  298. Blasphemy  —  To  speak  contemptuous  words  of  our  Savior  is  not 

punished  as  blasphemy  where  the  words  were  uttered  in  the  course  of  an  in- 
temperate political  dispute  by  one  who  belonged  to  a  church  and  frequented  it 
and  was  of  good  character  generally.^ 

§  299.  Cremation  —  Bumlnsr  Dead  Body  Instead  of  Burying  it.  Not.  —  In 
JB.  V.  JVtc«,^  at  the  assizes  held  at  Cardiff  before  Stephbn,  J.,  in  February, 
1884,  William  Price  was  indicted  for  attempting  to  bum  the  body  of  his  child, 
instead  of  burying  it ;  and  a  second  indictment  charged  him  with  attempting 
to  bum  the  body  with  intent  to  prevent  the  holding  of  an  inquest  upon 
it.  O.  B,  HugJies,  Q.  C,  and  B.  T.  WiUiamSy  appeared  for  the  prosecu- 
tion. The  prisoner  was  undefended.  After  hearing  counsel  for  the  pro- 
secution, the  learned  judge  left  the  case  to  the  jury,  directing  them  in 
the  terms  of  his   charge   to   the   grand   jury,    which,  on   account   of   the 

1  People  V.  New  York  Gas-Light  Co.,  64  «  PhilUps  «.  State,  7  Bazt  151  (1874). 
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importance  and  novelty  of  the  subject  to  which  it  relates,  is  here  given. 
The  jury  acquitted  the  prisoner  on  both  charges.  Stephen,  J.  "  One  of  the 
cases  to  be  brought  before  you  is  so  singular  in  its  character,  and  involves  a 
legal  question  of  so  much  novelty  and  of  such  general  interest,  that  I  propose 
to  state  at  some  length  what  I  believe  to  be  the  law  upon  the  matter.  I  have 
given  it  all  the  consideration  I  could,  and  I  am  permitted  to  say  that  although  I 
alone  am  responsible  for  what  I  am  about  to  say  to  you,  Lord  Justice  Fry  takes 
the  same  view  of  the  subject  as  I  do,  and  for  the  same  reasons.  William  Price 
is  charged  with  a  misdemeanor  under  the  following  circumstances :  He  had  in 
his  house  a  chUd  five  months  old  of  which  he  is  said  to  have  been  the  father. 
The  child  died,  and  Price,  as  it  seems,  did  not  register  its  death.  The  coroner 
accordingly  gave  him  notice  on  Saturday,  the  12th  of  January,  1884,  that  unless 
he  sent  a  medical  certificate  of  the  cause  of  the  child's  death,  he  (the  coroner) 
would  hold  an  inquest  on  the  body  on  the  foUowing  Monday.  Price,  on  the 
Monday  afternoon  took  the  body  of  the  child  to  a  field  of  his  own,  some  dis- 
tance from  the  town  of  Llantrlssant,  put  it  into  a  ten-gaUon  cask  of  petroleum 
and  set  the  petroleum  on  fire.  A  crowd  collected,. the  body  of  the  child,  which 
was  burning,  was  covered  with  earth,  and  the  fiames  were  extinguished,  and 
Price  was  brought  before  the  magistrates  and  committed  for  trial.  He  will  be 
indicted  before  yon  on  a  charge  which  in  different  forms  imputes  to  him  as 
criminal  two  parts  of  what  he  is  said  to  have  done —  namely,  first,  his  having 
prevented  the  holding  of  an  inquest  on  the  body;  and  secondly,  his  having 
attempted  to  bum  the  child's  body.  With  respect  to  the  prevention  of  the 
inquest,  the  law  Is  that  it  is  a  misdemeanor  to  prevent  the  holding  of  an  inquest 
which  ought  to  be  held,  by  disposing  of  the  body.  It  is  essential  to  this  offense 
that  the  inquest  which  it  is  proposed  to  hold  is  one  which  ought  to  be  held. 
The  coroner  has  not  an  absolute  right  to  hold  inquests  in  every  case  in  which 
he  chooses  to  do  so.  It  would  be  intolerable  if  he  had  power  to  intrude  with- 
out adequate  cause  upon  the  privacy  of  a  family  in  distress  and  to  interfere 
with  their  arrangements  for  a  funeral.  Nothing  can  justify  such  interference 
except  a  reasonable  suspicion  that  there  may  have  been  something  peculiar  in 
the  death  —  that  it  may  have  been  due  to  other  causes  than  common  illness. 
In  such  cases  the  coroner  not  only  may,  but  ought,  to  hold  an  inquest,  and  to 
prevent  him  from  doing  so  by  disposing  of  the  body  in  any  way — for  an  inquest 
must  be  held  on  the  view  of  the  body  —  is  a  misdemeanor.  The  depositions 
in  the  present  case  do  not  very  clearly  show  why  the  coroner  considered  an 
inquest  necessary.  If  you  think  that  the  conduct  of  Price  was  such  as  to  give 
the  coroner  fair  grounds  for  holding  one,  you  oaght  to  find  a  true  bill,  for 
beyond  all  question  Price  did  as  much  as  in  him  lay  to  dispose  of  the  body  in 
such  a  manner  as  to  make  an  inquest  impossible. 

«  The  other  fact  charged  as  criminal  is  the  attempt  made  by  Price  to  burn  the 
child's  body,  and  this  raises,  in  a  form  which  makes  it  my  duty  to  direct  you 
upon  it,  a  question  which  has  been  several  times  discussed,  and  has  attracted 
some  public  attention,  though  so  far  as  I  know  no  legal  decision  upon  it  has 
ever  been  given,  the  qaestlon,  namely,  whether  it  is  a  misdemeanor  at  common 
law  to  bum  a  dead  body  in.stead  of  burying  it. 

<<  As  there  is  no  direct  authority  upon  this  question  I  have  found  it  necessary 
to  examine  several  branches  of  the  law  which  bear  upon  it  more  or  less 
remotely.  The  practice  of  burning  dead  bodies  prevailed  to  a  considerable 
extent  under  the  Romans  as  it  does  to  this  day  amongst  the  Hindoos,  though  it 
is  said  that  the  practice  of  burial  is  both  older  and  more  general.    Burning 
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appears  to  have  been  discontinued  in  this  country  and  in  other  parts  of  Europe 
when  Christianity  was  fully  established,  as  the  destruction  of  the  body  by  fire 
was  considered,  for  reasons  to  which  I  need  not  refer  here,  to  be  opposed  to 
Christian  sentiment,  but  this  change  took  place  so  long  ago,  and  the  substitu- 
tion of  burial  for  burning  was  so  complete,  that  the  burning  of  the  dead  has 
never  been  formally  forbidden  or  even  mentioned  or  referred  to,  so  far  as  I 
know,  in  any  part  of  our  law.  The  subject  of  burial  was  formerly,  and  for 
many  centuries  exclusively  a  branch  of  the  ecclesiastical  or  canon  law. 
Amongst  the  English  writers  on  this  subject  little  is  to  be  found  relating  to 
burial.  The  subject  was  much  more  elaborately  and  systematically  studied  in 
Boman  Catholic  countries  than  in  England,  because  the  law  itself  prevailed 
much  more  extensively.  In  the  Jus  EccUsiasticum  of  Van  Espen,^  there  is  an 
elaborate  discourse,  Ailing  twenty-two  folio  pages  in  double  columns,  on  the 
subject  of  burial,  In  which  every  branch  of  the  subject  is  systematically 
arranged  and  discussed,  with  references  to  numerous  authorities.  The  import- 
ance of  it  is^that  it  shows  the  view  taken  by  the  canonists,  and  this  view  had 
great  influence  on  our  ecclesiastical  lawyers,  though  only  a  small  part  of  the 
canon  law  itself  was  ever  introduced  into  this  country. 

**  Van  Espen  throughout  regards  the  participation  In  funeral  rites  as  a  privilege 
to  which,  subject  to  certain  conditions,  all  the  members  of  the  church  were 
entitled,  and  the  deprivation  of  which  was  a  kind  of  posthumous  punishment 
analogous  to  the  excommunication  of  the  living.  The  great  question  with 
which  he  occupies  himself  is,  in  what  cases  ought  burial  to  be  denied?  The 
general  principle  is,  that  those  who  are  not  worthy  of  church  privileges  in  life 
are  also  to  be  excluded  from  them  after  death.  *  SicuU  eiUm  nonnUos  vivos  a 
stta  communionef  prcssertim  in  sacris,  Jam  pridem  txcludendos  cenauU^  Ua  quoque 
€08dem  stta  communione  post  mortem  indignos  eredidit.'  As  for  the  manner  in 
which  the  dead  bodies  of  persons  deprived  '>f  Christian  burial  were  to  be  dis- 
posed of,  Van  Espen  says  only  that  though  in  some  instances  the  civil  power 
may  have  entirely  forbidden  burial,  whereby  bodies  may  remain  unbtuied  and 
exposed  to  the  sight  of  all,  to  be  devoured  by  beasts  or  destroyed  by  the 
weather  (he  considers  the  dissection  of  criminals  as  a  case  of  this  sort),  the 
church  has  never  made  such  a  provision,  and  has  never  prohibited  the  covering 
of  such  corpses  with  the  earth. 

<*  This  way  of  looking  at  the  subject  seems  to  explain  how  the  law  came  to  be 
silent  on  exceptional  ways  of  disposing  of  dead  bodies.  The  question  was.  In 
what  cases  burial  must  be  refused?  As  for  the  way  of  disposing  of  bodies  to 
which  it  was  refused,  the  matter  escaped  attention,  being  probably  regarded  as 
a  matter  which  interested  those  only  who  were  so  unfortunate  as  to  have  charge 
of  such  bodies. 

**  The  famous  judgment  of  Lord  Stowell,  in  the  case  of  iron  coffins*  which  con- 
stitutes an  elaborate  treatise  on  burial,  proceeds  upon  the  same  principles. 
The  law  presumes  that  every  one  will  wish  that  the  bodies  of  those  in  whom  he 
was  interested  in  their  lifetime  should  have  Christian  burial.  The  possibili^ 
of  a  man's  entertaining  and  acting  upon  a  different  view  is  not  considered. 

<<  These  considerations  explain  the  reason  why  the  law  is  silent  as  to  the  prac- 
tice of  burning  the  dead.  Before  I  come  to  consider  its  legality  directly.  It  will 
be  well  to  notice  some  analogous  topics  which  throw  light  upon  It.  There  is 
one  practice  which  has  an  analogy  to  funeral  burning.  Inasmuch  as  it  consti- 
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tates  an  exceptional  method  of  dealing  with  dead  bodies.  I  refer  to  anatomy. 
Anatomy  was  practiced  in  England  at  least  as  far  back  as  the  very  beginning  of 
the  seventeenth  century.  It  continned  to  be  practiced  without,  so  far  as  I 
know,  any  Interference  on  the  part  of  the  Legislature  down  to  the  year  1832, 
in  which  was  passed  the  act  for  regulating  schools  of  anatomy.^  This  act 
recites  the  importance  of  anatomy,  and  that  *  the  legal  supply  of  human  bodies 
for  such  anatomical  examination  is  insufficient  fully  to  provide  the  means  of 
such  knowledge.'  It  then  makes  provision  for  tha  supply  of  such  bodies  by 
enabling  *  any  executor  or  other  party  having  lawful  possession  of  the  body  of 
any  deceased  person,'  to  permit  the  body  to  be  dissected,  except  in  certain 
^cases.  The  effect  of  tills  has  been  that  the  bodies  of  persons  dying  in  various 
public  institutions,  whose  relations  are  unknown,  are  so  dissected.  The  act 
establishes  other  regulations  not  material  to  the  present  question,  and  enacts 
that  after  examination  the  body  shall  be  *  decently  interred.'  This  act  appears 
to  me  to  prove  clearly  that  Parliament  regarded  anatomy  as  a  legal  practice, 
and  further,  that  it  considered  that  there  was  such  a  thing  as  *  a  legal  supply 
of  human  bodies,'  though  that  supply  was  insufficient  for  the  purpose.  This  is 
inconsistent  with  the  opinion  that  it  Is  an  absolute  duty  on  the  part  of  persons 
in  charge  of  dead  bodies  to  bury  them,  and  this  conclusion  is  rather  strength- 
ened than  otherwise  by  the  provision  in  section  13,  that  the  *  party  removing ' 
the  body  shall  provide  for  its  decent  burial  after  examination.  This  seems  to 
Imply  that  apart  from  the  act  the  obligation  to  bury  would  not  exist,  and  it  is 
remarkable  that  the  words  are  not,  as  in  the  earlier  section,  *  executor  or  other 
party,'  but  *  party  removing,'  referring  no  doubt  to  the  master  of  the  work- 
house or  other  person  in  a  similar  position  who  hands  the  body  over  to  the 
surgeons.  Upon  him  the  statute  Imposes  the  duty  of  decently  interring  the 
bodies  with  which  he  is  allowed  to  deal.  The  executor's  rights  at  common 
law,  whatever  they  may  be,  are  not  altered. 

*^  I  come  now  to  a  series  of  cases  more  closely  connected  with  the  present 
case.  As  is  well  known,  the  great  demand  for  bodies  for  anatomical  purposes, 
not  only  led  in  some  cases  to  murders,  the  object  of  which  was  to  sell  the 
body  of  the  murdered  person,  but  also  to  robberies  of  churchyards  by  what  were 
•commonly  called  resurrection  men.  This  practice  prevailed  for  a  considerable 
length  of  time,  as  appears  from  the  case  of  BexY.  LynUy^  decided  in  1788,  forty- 
four  years  before  the  anatomy  act.  In  that  case,  it  was  held  to  be  a  misde- 
meanor to  disinter  a  body  for  the  purpose  of  dissection,  the  court  saying  that 
the  common  decency  required  that  the  practice  should  be  put  a  stop  to ;  that 
the  offense  was  cognizable  in  a  criminal  court  as  being  <  highly  indecent  and 
'Contra  bonos  mores ^  at  the  bare  idea  alone  of  which  nature  revolted.'  They  also 
said  that  <  it  had  been  the  regular  practice  of  the  Old  Bailey  in  modem  times 
to  try  charges  of  this  nature.'  It  is  to  be  observed  in  reference  to  this  case 
that  the  act  done  would  have  been  a  peculiarly  indecent  theft,  if  it  had  not  been 
for  the  technical  reason,  that  a  dead  body  Is  not  the  subject  of  property.  The 
case,  however,  has  been  carried  a  step  farther  in  modem  times.  It  was  held  in 
Begina  v.  Sharp,*  to  be  a  misdemeanor,  to  disinter  a  body  at  aU  without  law- 
ful authority,  even  when  the  motives  of  the  offender  were  pious  and  laudable, 
the  case  being  one  in  which  a  son  disinterred  his  mother  in  order  to  bury  her 
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in  his  father's  grave,  bat  he  got  access  to  the  grave  and  permission  to  open  it 
by  a  false  pretense. 

''The  law  to  be  collected  from  these  anthorities  seems  to  me  to  be  this:  The 
practice  of  anatomy  is  lawf  nl  and  nsef  nl,  though  it  may  involve  an  nnasoal 
means  of  disposing  of  dead  bodies,  and  though  it  certainly  shocks  the  feelings, 
of  many  persons,  but  to  open  a  grave  and  disinter  a  dead  body,  without  author- 
ity, is  a  misdemeanor,  even  if  it  is  done  for  a  laudable  purpose. 

«  These  cases,  for  the  reasons  I  have  given,  have  some  analogy  to  the  case  of 
burying  a  dead  body,  but  they  are  remote  from  it.  They  certainly  do  not  war- 
rant the  proposition,  that  to  bum  a  dead  body  is  in  itself  a  misdemeanor. 

«  Two  other  cases  come  rather  nearer  to  the  point.  They  are  Begina  v.  Fafui,^ 
and  Begina  v.  Stewart,*  Each  of  these  cases  lays  down  in  unqualified  terms  tha^ 
it  is  the  duty  of  certain  specified  persons  to  bury  in  particular  cases.  The  case  of 
Begina  v.  Stewart^*  lays  down  the  following  principles :  *  Every  person  dying  in 
this  country,  and  not  within  certain  exclusions  laid  down  by  the  ecdesiasUcal 
law,  has  a  right  to  Christian  burial;  and  that  implies  the  right  to  be  carried 
from  the  place  where  his  body  lies  to  the  parish  cemetery.'  It  adds:  'The 
individual  uuder  whose  roof  a  person  dies  is  bound  (i.e.,  if  no  one  else  is  so 
bound,  as  appears  from  the  rest  of  the  case),  <  to  carry  the  body  decently  cov- 
ered to  the  place  of  burial.  He  can  not  keep  him  unburied,  nor  do  anything 
which  prevents  Christial  burial.  He  can  not,  therefore,  cast  him  out  so  is 
to  expose  the  body  to  violation,  or  to  offend  the  feelings,  or  endanger  the 
health  of  the  living ;  for  the  same  reason  he  can  not  carry  him  uncovered  to  the 
grave.'  In  the  case  of  Begina  v.  Vdnnf*  the  court  held:  'That  a  man  Is  bound 
to  give  Christian  burial  to  his  deceased  child,  if  he  has  the  means  of  doing  so; 
but  he  is  not  liable  to  be  indicted  for  a  nuisance  if  he  has  not  the  means  of 
providing  burial  for  it.' 

"  These  cases  are  the  nearest  approach  which  I  have  been  able  to  find  to  an 
authority  directly  upon  the  present  point.  It  may  be  said  that  if  there  is  an 
absolute  duty  upon  a  man  having  the  means  to  bury  his  child,  and  if  it  is  a  duty 
to  give  every  corpse  Christian  burial,  the  duty  must  be  violated  by  burning  it 
I  do  not  think,  however,  that  the  cases  really  mean  to  lay  down  any  such  role. 
The  question  of  burning  was  not  before  the  court  in  either  case.  In  Begina  v. 
Stewart,^  the  question  was  whether  the  duty  of  burial  lay  upon  the  parish  offi- 
cers or  on  some  other  person.  In  Begina  v.  Vann,*  the  question  was  whether  a 
man  who  had  not  the  means  to  bury  his  child  was  bound  to  incur  a  debt  in  order 
to  do  so.  In  neither  case  can  the  court  have  intended  to  express  themselves 
with  complete  verbal  accuracy,  for  in  the  case  of  Begina  v.  Stewart,''  the  court 
speaks  of  the  '  rights '  of  a  dead  body,  which  is  obviously  a  popular  form  of 
expression  —  a  corpse  not  being  capable  of  rights,  and  in  both  cases  the  expres- 
sion 'Christian  burial'  is  used,  which  is  obviously  inapplicable  to  persons 
who  are  not  Christians,  Jews,  for  instance,  Mahommedans,  or  Hindoos.  To 
this  I  may  add  that  the  attention  of  neither  court  was  called  to  the  subject  of 
anatomy  already  referred  to.  Skeletons  and  anatomical  preparations  could  not 
be  innocently  obtained  if  the  language  of  the  cases  referred  to  were  construed 
as  if  it  were  intended  to  be  severely  and  literally  accurate. 
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«  There  is  oi^y  one  other  case  to  be  mentioned.  It  is  the  case  of  Williams  y. 
WUUams,  which  was  decided  just  two  years  ago  by  K&y,  J.,  in  the  Chancery 
Division  of  the  High  Court,  and  is  reported  in  the  Law  Reports.^  In  this  case, 
one  H.  Crookenden  directed  his  friend,  Eliza  Williams  to  bum  his  body,  and 
directed  his  executors  to  pay  her  expenses.  The  executors  buried  the  body. 
Miss  Williams  got  leave  from  the  Secretary  of  State  to  disinter  it  in  order,  as 
she  said,  to  be  buried  elsewhere.  Having  obtained  possession  of  it  by  this  mis- 
representation, she  burnt  it  and  sued  the  executors  for  her  expenses.  The 
case  leaves  the  question  now  before  me  undecided.  *  The  purpose,'  says  Kay, 
J.,  *  confessedly  was  to  have  the  body  burnt,  and  thereupon  arises  a  very  con- 
siderable question  whether  that  is  or  is  not  a  lawful  purpose  according  to  the 
law  of  this  country.  That  is  a  question  I  am  not  going  to  decide.'  He  held 
that  in  that  particular  case  the  removal  of  the  body  and  its  burning  were  both 
illegal  according  to  the  decision  of  Begina  v.  Sharpe,^  already  referred  to. 
'Giving  the  lady  credit,'  he  said,  <<for  the  best  of  motives,  there  can  be  no 
Icind  of  doubt  that  the  act  of  removing  the  body  by  that  license  and  then  burn- 
ing it,  was  as  distinct  a  fraud  on  that  license  as  anything  could  possibly  be.' 
This  was  enough  for  the  purposes  of  the  particular  case,  and  the  learned  judge 
accordingly  expressed  no  opinion  on  the  question  on  which  it  now  becomes  my 
duty  to  direct  you. 

**  The  question  arises  in  the  present  case  in  a  perfectly  clear  and  simple  form, 
unembarrassed  by  any  such  consideration  as  applied  to  the  other  cases  to  which 
I  hive  referred.  There  is  no  question  here  of  the  illegality  and  dishonesty 
which  marked  the  conduct  of  those  who  were  described  as  resurrection  men, 
nor  of  the  artifices,  not  indeed  criminal,  but  certainly  disingenuous,  by  which 
possession  of  the  body  was  obtained  in  the  cases  of  Begina  v.  Sharpe,^ 
and  WilUama  v.  Williams.^  Price  had  lawful  possession  of  the  child's  body,  and 
it  was  not  only  his  right  but  his  duty  to  dispose  of  it  by  burying,  or  in  any 
other  manner  not  in  itself  illegal.  Hence,  I  must  consider  the  question  whether 
to  burn  a  dead  body  instead  of  burying  it  is  in  itself  an  illegal  act. 

<<  After  full  consideration,  I  am  of  opinion  that  a  person  who  bums  instead  of 
burying  a  dead  body  does  not  commit  a  criminal  act,  unless  he  does  it  in  such 
a  manner  as  to  amount  to  a  public  nuisance  at  common  law.  My  reason  for 
this  opinion  is  that  upon  the  fullest  examination  of  the  authorities,  I  have,  as 
the  preceding  review  of  them  shows,  been  unable  to  discover  any  authority  for 
the  proposition  that  it  is  a  misdemeanor  to  burn  a  dead  body,  and  in  the  ab- 
sence of  such  authority  I  feel  that  I  have  no  right  to  declare  it  to  be  one. 

<<  There  are  some  instances,  no  doubt,  in  which  courts  of  justice  have  de- 
clared acts  to  be  misdemeanors  which  had  never  previously  been  decided  to  be  so, 
but  I  think  it  will  be  found  that  in  every  such  case  the  act  involved  great  public 
mischief  or  moral  scandal.  It  is  not  my  place  to  offer  any  opinion  on  the  com- 
parative merits  of  burning  and  burying  corpses,  but  before  I  could  hold  that  it 
must  be  a  misdemeanor  to  bum  a  dead  body,  I  must  be  satisfied  not  only  that 
some  people,  or  even  that  many  people,  object  to  the  practice,  but  that  it  is,  on 
plain,  undeniable  grounds,  highly  mischievous  or  grossly  scandalous.  Even 
then  I  should  pause  long  before  I  held  it  to  be  a  misdemeanor,  for  many  acts 
Involving  the  grossest  indecency  and  grave  public  mischief  —  incest,  for 
instance,  and  where  there  is  no  conspiracy,  seduction  or  adultery  —  are  not  mis- 
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demeanors,  but  I  can  not  take  even  the  first  step.  Sir  Thomas  Browne  finishes 
his  famous  essay  on  Urn  Burial  with  a  quotation  from  Lncan,  which  in  eight 
words  seems  to  sum  up  the  matter:  <  Tabesne  adavera  soJvat  an  rogus^  hand 
referW*  Whether  decay  or  fire  consumes  corpses  matters  not.  The  difference 
between  the  two  processes  is  only  that  one  Is  quick,  the  other  slow.  Each  is  so 
horrible  that  every  healthy  Imagination  would  turn  way  from  its  details ;  bat 
one  or  the  other  is  inevitable,  and  each  may  be  concealed  from  observation  by 
proper  precautions.  There  are,  no  doubt,  religious  convictions  and  feelings 
connected  with  the  subject  which  every  one  would  wish  to  treat  with  respect 
and  tenderness,  and  I  suppose  there  is  no  doubt  that  as  a  matter  of  liistorlcal 
fact  the  disuse  of  burning  bodies  was  due  to  the  force  of  those  sentiments.  I 
do  not  think,  however,  that  it  can  be  said  that  every  practice  which  startles  and 
jars  upon  the  religious  sentiments  of  the  majority  of  the  population  is  for  that 
reason  a  misdemeanor  at  common  law.  The  statement  of  such  a  proposition, 
in  plain  words,  is  a  sufficient  refutation  of  It,  but  nothing  short  of  this  will  sap- 
port  the  conclusion  that  to  burn  a  dead  body  must  be  a  misdemeanor.  As  for 
the  public  interestHn  the  matter,  burning,  on  the  one  hand,  effectually  prevents 
the  bodies  of  the  dead  from  poisoning  the  living  On  the  other  hand,  it  might, 
no  doubt,  destroy  the  evidence  of  crime.  These,  however,  are  matters  for  the 
Legislature,  and  not  for  me.  It  may  be  that  it  would  be  well  for  Parliament  to 
regulate  or  to  forbid  the  burning  of  bodies,  but  the  great  leading  rule  of  crim- 
inal law  is  that  nothing  is  a  crime  unless  it  is  plainly  forbidden  by  law.  This 
rule  isj  no  doubt,  subject  to  exceptions,  but  they  are  rare,  narrow,  and  to  be 
admitted  with  the  greatest  reluctance,  and  only  upon  the  strongest  reasons. 

"  This  brings  me  to  the  last  observation  I  have  to  make.  Though  I  think  that 
to  burn  a  dead  body  decently  and  inoffensively  is  not  criminal,  it  is  obvious 
that  if  it  is  done  in  such  a  manner  as  to  be  offensive  to  others  it  is  a  nuisance 
of  an  aggravated  kind.  A  common  nuisance  is  an  act  which  obstructs  or  causes 
inconvenience  or  damage  to  the  public  in  the  exercise  of  rights  common  to  all 
her  majesty's  subjects.  To  bum  a  dead  body  in  such  a  place  and  such  a  man- 
ner as  to  annoy  persons  passing  along  public  roads  or  other  places  where  they 
have  a  right  to  go.  Is  beyond  all  doubt  a  nuisance,  as  nothing  more  offensive^ 
both  to  sight  and  to  smell,  can  be  imagined.  The  depositions  in  this  case  do 
not  state  very  distinctly  the  nature  and  situation  of  the  place  where  this  act  was 
done,  but  if  you  think  upon  Inquiry  that  there  is  evidence  of  its  having  been 
done  In  such  a  situation  and  manner  as  to  be  offensive  to  any  considerable 
number  of  persons,  you  should  find  a  true  bill." 

§  800.  Disorderly  House  —Elements  of  the  Crime. — To  constitute  a 

disorderly  house,  it  must  be  kept  for  the  purpose  of  public  prostitution  or  as  a 
common  resort  for  prostitutes  and  vagabonds.  That  this  class  frequently  with 
other  citizens  resort  there  is  not  enough.^ 

§  801.  Keeping  Bawdy  House — Entertaining  Lewd  People — Oist  of 

Offense.  —  A  woman  is  not  indictable  for  keeping  a  bawdy  house,  who  is  merely 
unchaste,  lives  by  herself  and  habitually  admits  men  to  cohabit  with  her.  '*A 
bawdy  house,*'  it  is  said,'  *<  is  defined  to  be  a  house  of  Ill-fame,  kept  for  the 
resort  and  convenience  of  lewd  people  of  both  sexes.    The  residence  of  an  an- 

^  McElhaney  v.  State,  12  Tex.  (App.)  281.  2  State  «.  Evans,  6  Ired.  603  (1845). 
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chaste  woman — a  single  prostitute  —  does  become  a  bawdy  house,  becanse  she 
may  habitually  admit  one  or  more  men  to  illicit  cohabitation  with  her.  The 
common  law  did  not  undertake  the  correction  of  morals  in  such  cases,  but  left 
the  parties  to  spiritual  supervision  and  penances.  No  doubt,  however,  in  such 
cases  our  act  of  1805,^  would  be  applicable,  if  the  criminal  conversation  was 
such  as  to  amount  to  cohabitation.  Bat  a  bawdy  house  was  of  criminal  cogni- 
zance at  common  law  upon  different  principles,  which  were,  that  the  public 
peace  was  endangered  by  drawing  together  crowds  of  dissolute,  debauched  and 
quarrelsome  persons,  and  also,  that  the  morals  of  the  people  were  corrupted  by 
the  open  profession  of  lewdness .'  A  bawdy  house  is  not  the  habitation  of  one 
lewd  woman,  but  the  common  habitation  of  prostitutes — a  brothel.  That  such 
is  the  just  notion  of  this  offense  is  very  clear  from  Pieraon^a  Caae,'  It  vras 
there  held,  that  an  indictment  will  not  lie  for  being  a  bawd  and  unlawfully  pro- 
curing evil  disposed  men  and  women  to  meet  and  commit  whoredom  and  forni- 
cation; for  it  is  but  a  solicitation  of  chastity;  and  like  a  want  of  chastity  in  any 
individual,  was  a  spiritual  offense ;  and  the  indictment  should  have  been  for 
keeping  a  common  bawdy  house,  which  is  there  described  as  an  offense  com- 
mitted by  one  who  has  a  house  or  a  room,  and  therewith  accommodates  and 
entertains  lewd  people  to  perpetrate  acts  of  uncleanness  —  plainly  meaning, 
acts  between  the  persons  thus  entertained.  Hence,  in  the  precedent  given  by 
Mr.  Chitty,*  which  he  says  is  that  in  common  use,  the  house  is  laid  to  be  <  a 
common  bawdy  house ; '  and  it  is  averred  that  <  in  the  said  house  for  lucre  and 
gain,  divers  evil  disposed  persons,  as  well  men  as  women  and  whores,  there 
unlawfully  and  wickedly  did  receive  and  entertain,  and  in  which  said  house  the 
said  evil  disposed  persons  and  whores  by  the  consent  and  procurement  of  the 
said,  etc.,  etc.,  there  did  commit  whoredom  and  fornication,  whereby  divers 
unlawful  assemblies,  riots,  affrays,  etc.,  and  dreadful,  filthy  and  lewd  offenses 
were  committed,  to  the  common  nuisance,*  etc.  It  is  true,  that  In  the  form 
found,  for  instance  in  Archbold's  Criminal  Practice,^  the  house  is  not,  as  in 
Chitty  described  as  <  a  bawdy  house  *  eo  nomine;  yet  all  the  constituents  of  the 
offense  in  other  respects  are  specially  averred,  according  to  the  definition  of  the 
offense  already  given  and  Chitty *s  precedent.*' 

§  802.  Disorderly  House — Must  be  a  Common  Nulsanoe.  —  So  keeping 

a  disorderly  house  is  not  indictable  unless  it  is  a  common  nuisance,  "  because  a 
house  may  be  disorderly  without  being  injurious  to  any  but  the  inhabitants  and 
it  is  the  Injury  done  to  the  public  which  is  the  essence  of  the  offense."  *  In 
State  V.  WrigJUf''  the  defendant  and  five  sons  lived  in  the  country  remote  from 
the  public  road  and  made  loud  noises  and  uproar  on  the  occasion  of  their  get- 
ting drunk,  but  only  two  families  were  disturbed.  It  was  held  that  he  was  not 
indictable. 

§  803.  House  of  ni-Fame  —  One  Aot  of  miolt  Interoourse  not  Stiffl- 

(dent." — In  Commonwealth  v.  Lambert,*  the  court  say:  "  The  permission  by  the 
keeper  of  a  house  of  a  single  act  of  illicit  intercourse  within  it  does  not  of  itself 


1  Rev.  stats.,  ch.  84,  sec  46. 
s  1  Hawk.  P.  C,  ch.  74. 

•  1  SaUc.  88S;  2  L.  Raym.  U97 

*  2  Cr.  L.  40. 
»  p.  481. 


•  Hunter  v.  Oommonwealth,  2   S.  A  R. 
296  (1816). 

T6JoneB,25(18S8). 

•  Bute  V.  Garlng,  74  Me.  152  (1882). 

•  12  AUen,  177  (1866). 
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constitute  the  offense  described  in  General  Statutes. ^  To  hold  that  it  did 
would  be  to  leave  wholly  out  of  view  the  meaning  of  the  phrase  '  resorted  to '  as 
used  in  those  sections  of  the  statute.  In  the  languafi;e  of  Chief  Justice  Blgelow 
in  CommantoeaUh  v.  Stahl^^  <  the  prohibition  is  against  keeping  or  maintaining 
a  house  which  persons  are  permitted  to  frequent  for  the  purpose  of  unlawful 
sexual  indulgence.  <The  mischief  which  the  statute  seeks  to  prevent  is  the 
existence  of  such  places  of  resort,  with  the  temptations  which  they  hold  out  and 
the  vices  which  they  engender  and  encourage.'  We  do  not  mean  to  be  under- 
stood as  holding  that,  to  prove  the  offense  charged,  there  must  necessarily  be 
direct  evidence  of  numerous  acts  of  prostitution  or  lewdness  permitted  by  the 
keeper  of  the  house.  But  the  evidence  whether  direct  or  circumstantial,  must 
be  sufficient  to  satisfy  the  jury  that  it  was  kept  as  a  resort  for  such  pur- 
poses. 

"  Exceptions  stMtafned." 

§  804  HouBe  of  m-Fame —  Reputed  Oharaoter  of  TninateB  not  Suffi- 
cient. —  In  Saunders  v.  Ptoplef*  it  was  laid  down  that  testimony  which  shows  that 
the  lessee  of  a  house  and  women  who  had  been  seen  In  the  houde  were  reputed 
prostitutes  is  not,  of  itself,  sufficient  to  establish  the  fact  that  the  house  is  kept  or 
used  as  a  house  of  prostitution.  The  court  said :  "  The  testimony  tended  to  show 
nothing  more  than  the  evil  repute  of  the  lessee,  and  of  other  women  who  bad  been 
seen  in  the  house.  There  was  no  evidence  of  any  acts  of  lewdness  committed 
there,  and  no  evidence  that  men  resorted  there  at  all.  If  there  had  been  proof 
that  the  house  was  resorted  to  by  men  as  well  as  women  of  ill  fame,  the  jury 
could  draw  any  reasonable  Inference  from  such  facts.  But  the  law  does  not  pun- 
ish the  mere  letting  of  houses  to  bad  characters.  It  is  the  use  of  the  house,  and 
not  merely  the  repute  of  its  Inmates,  which  the  particular  statute  under  consid- 
eration waa  intended  to  reach.  Whatever  may  be  the  probability  that  the  house 
will  be  Improperly  used  when  in  such  hands,  yet  there  must  be  clear  proof  of 
intent,  to  satisfy  the  law,  and  the  fact  of  such  use,  from  which,  in  this  case,  the 
intent  was  sought  to  to  be  derived,  is  not  to  be  assumed  without  proof,  direct 
or  circumstantial.  If  the  inmates  commit  offenses  elsewhere,  the. landlord  is 
not  made  responsible  for  what  is  not  done  on  his  premises,  and  the  coort 
erred  in  allowing  the  case  to  be  disposed  of  without  testimony  tending  to  es- 
tablish the  misuse  of  the  house.  We  do  not  wish  to  be  understood  as  holding 
that  If  there  is  clear  proof  of  a  letting  with  the  distinct  understanding  that  the 
house  is  to  be  used  for  unlawful  purposes,  any  proof  of  actual  use  would  be 
necessary.  The  crime  may  be  complete  at  the  time  of  the  letting,  and  such  Is 
the  meaning  of  the  statute.  But  in  the  case  before  us,  there  was  no  proof  of 
of  such  design  that  could  have  sufficed  without  the  evidence  of  the  actual  use, 
and  therefore  the  evidence  became  essential." 


§805. 
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ness that  he  had  intercourse  several  times  with  prisoner's  daughter,  but  never  at 
her  house,  is  insufficient  to  convict.^ 

In  North  Carolina  it  was  held  that  permitting  one's  slaves,  with  others,  to 
meet  and  dance  on  Christmas,  was  not  keeping  a  disorderly  house.^ 


1  ch.  165,  sec.  18,  or  in  oh.  87,  sec.  6. 
i  7  Allen,  306. 
3  89  Mich.  269. 


*  Smalley  v.  State,  11  Tex.   (App.)  U7 
(1881).  Ajid  see  State  v.  Boardman,  amie, 

•  State  V,  Boyce,  10  Ired.  686  (1849).   Asd 
see  Dunnaway  v.  State,  9  Terg*  851  (1836). 
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§  806.  Drunlceiinefls  not  Indictable.  —  Drunkenness  Is  not  indictable 

unless  it  Is  public,  and  to  the  annoyance  of  the  public.^ 

§  307.  "  Common  Dronlcard." — To  convict  a  man  of  being  a  "  common 

'drunkard  "  It  must  be  shown  that  he  Is  an  "  habitual  drunkard."  A  man  who 
lias  been  drunk  three  times  In  six  months  Is  not  a  common  drunkard.' 

§  308.  '<  Ctommon  Dronlcard  " — User  of  Chloroform.  —  One  who  habit- 
ually Intoxicates  himself  with  chloroform  Is  not  a  common  drunkard.* 

§  809.  Baveadroppincr — Peepincr.  —  "  Peeping  or  looking  prlTlly  Is  not 

Indictable,  a  man  belug  allowed  to  look  wherever  he  pleases;  but  to  constitute 
eavesdropping  there  must  be  a  listening  or  hearkening  of  the  discourse."  * 

§  810. Indecent  BzpoBure.  — An  Indecent  exposure  must  take  place  Id 

the  presence  of  more  than  one  person.^ 

§811. Indeoent  Bzposure — PabUo  Flaoe  —  PabUo  Urinal  Not  —  State- 

znent  of  Offense.  —  In^.v.  Orehardy^  the  Indictment  alleged  that  O.ln  a  "cer* 
tain  and  open  and  public  place  did  lay  his  hands  on  the  person  and  private  parts 
of  T.  with  Intent  to  stir  up  in  his  own  and  T.*s  mind,  nnnatural  and  so- 
domitlcal  desires  and  Inclinations  and  to  Incite  T.  to  the  committing  and  per- 
petrating with  O.  divers  unnatural  and  sodomlsical  acts,  and  that  T.  In  the 
said  open  and  public  place  did  permit  and  suffer  the  said  O.  to  lay  hlM  hands, 
etc.,  with  the  like  Intent."  The  place  where  this  transaction  occurred  was 
proved  to  be  in  Farringdon  Market.  It  was  an  enclosure  formed  of  Portland 
stone,  with  divisions  or  boxes  like  the  urinals  at  railway  stations.  It  was 
open  to  the  public  for  certain  proper  purposes,  but  otherwise  inclosed.  There 
was  an  aperture  In  the  stone  work  to  enable  persons  to  look  through  and  watch 
the  proceedings  of  those  inside. 

Clarkson  and  Bdllentine  {tor  the  defendants)  contended,  that  the  indictment 
was  not  supported  by  the  evidence,  and  that  the  indictment  was  not  sufficient 
in  itself.  It  is  not  enough  to  say  that  the  parties  committed  the  act  In  a  public 
and  open  place,  but  it  must  be  laid  to  have  been  within  sight  of  Her  Majesty's 
subjects.^  There  an  indictment  which  charged  the  defendant  with  having  inde- 
cently exposed  himself  in  a  certain  public  and  open  place  in  the  presence  of  one 
person  only,  could  not  be  sustained.  A  place  accessible  to  the  public  was  a  very 
different  thing  from  an  open  and  public  place.  The  first  count  is  bad  for  want 
of  certainty  on  the  authority  of  B,  v.  Bowed,^  and  the  other  counts  do  not  carry 
the  case  further;  they  allege  certain  acts  done,  but  done  with  an  intent  to 
commit  no  specific  crime. 

1  State  V.  DebeiT7,5  Ired,  871  (1845) ;  State  8  Oom.  v.  Whitney,  11  Onsh.  477  (18B8). 

V.  Waller,  8  Mnrph.  229  (1819).    As  to  oon-  *  Oom.  v.  Hengelt,  cited  In  Oom  v.Lovett* 

fltnxction  of  New  Hampshire  statutes  as  to  4  Olark  (Pa.), 6  (1831). 

drunkenness,  see  State  v,  Otis,  43  K.  H.  71  »  B.  v.  BUiott,  L.  A  O.  108  (1861) ;  B.  v, 

(1860).  Watson,  2  Oox,  877  (1847);  B.  v.  Farrell,9 

s  Oom.  V.  Whitney,  5  Gray,  89  (18B6).    It  is  Oox,  446  (1862) ;  It.  v.  Webb,  2  0.  A  K.  968 

also  intimated  In  this  case  that  the  word  (1848). 

**  common  "  in  this  connection  means  "  pub-  «  3  Oox,  249  (1848). 

lie,"  and  that  to  be  within  this  phrase  a  man  ^  B.  v.  Watson,  2  Oox,  Or.  Oae.  876. 

must  be  not  only  a  habitual  drunkard,  but  so  <  8  Q.  B.  180. 
to  the  disturbance  of  the  public  peace  and 
.l(ood  order. 
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By  land  (with  him  Laurie) ,  for  the  prosecution .  If  the  place  be  so  constmcted 
that  the  passers  by  can  see  what  takes  place  within,  it  is  sniBciently  public. 

Cresswbll,  J.    Suppose  }t  to  be  an  enclosed  stall  in  a  market. 

Byland.  The  public  generally  would  not  have  a  right,  as  a  matter  of  course, 
to  go  In  there.  Here  the  place  is  entirely  open  to  such  of  the  public  as  choose 
to  enter  it.  The  market  is  public,  the  enclosure  within  it  is  so  also ;  and  it  can 
not  be  urged  by  those  who  took  the  risk  of  having  their  conduct  witnessed  by 
several  persons  that  the  place  was  not  a  public  place  for  the  purposes  of  this 
indictment.  As  to  the  case,^  there  only  one  Individual  was  alleged  to  have  seen 
the  act  none. 

Cresswell,  J.  And  here  there  is  an  exposure  of  one  of  the  parties  charged 
to  the  other. 

Byland,  But  the  indictment  goes  further:  It  alleges  that  one  laid  his  hands 
on  the  person  of  the  other,  etc.,  and  that  the  other  submitted,  etc. 

Crbswell,  J.  Here  you  say  he  did  a  certain  act  tending  to  something  else, 
which  something  else  ought  to  be  described.  In  B»  v.  Bowed  the  meeting  for 
the  purposes  there  generally  set  out  was  held  not  sufficient.  Tou  do  not  rely 
upon  the  act  itself  as  the  offense;  it  is  the  intent  with  which  it  was  done;  then 
the  intent  is  very  much  in  the  same  terms  as  that  alleged  in  jB.  v.  Bowedy  which 
was  held  defective. 

Byland.  In  that  case  no  act  was  stated  to  have  been  done.  It  was  merely 
alleged  that  the  parties  met  for  the  purpose  of  doing  certain  things,  describing 
them  generally.  Here  It  is  stated  that  certain  acts  were  done,  which  we  rely 
on  as  evidence  of  an  attempt  to  commit  a  felony. 

Cresswell,  J.  Although  the  place  in  question  is  in  Farringdon  Market,  it 
is  not  a  public  place  for  the  purpose  of  this  indictment.  Every  man  must  ex- 
pose his  person  who  goes  there  for  a  proper  purpose.  B.  v.  Watson  decides 
that  the  exposure  to  one  person  is  not  sufficient.  Then  the  acts  relied  on  here 
are  not  sufficient  of  themselves  to  constitute  an  offense,  and  that  offense,  which, 
it  is  alleged,  they  were  an  Incitement  to  commit,  is  not  described  in  sufficiently 
legal  language.  An  incitement  to  commit  a  felony  described  in  proper  terms 
would  be  a  very  different  charge  from  the  present  one. 

Erlb,  J.,  concurred. 

§  312.  InBtrumenta  to  Prevent  Conception. — ^The  common  law  does 

not  prohibit  the  sale  of  Instruments  to  prevent  conception ;  nor  does  the  stat- 
ute law  of  Pennsylvania.' 

§  813. liOWdneeB — Must  be  in  Public.  —  Lewd  conduct,  to  be  indict- 
able, must  take  place  in  a  public  place.*  On  a  public  highway  Is  not  necessarily 
in  a  "  public  place."  * 

§814.  Lewdnees  —  Uvinff  together  in  an  Open  State  of  Fornica- 
tion. —  In  order  to  constitute  this  crime  within  the  Illinois  statute,  the  parties 
must  dwell  together  openly  and  wantonly  as  if  they  were  married.  There  must 
be  habitual  illicit  Intercourse  between  them.  '<Tbe  object  of  the  statute  was 
to  prohibit  the  public  *scandal  and  disgrace  of  the  living  together  of  persons 
of  opposite  sexes,  notoriously  in  illicit  intimacy  which  outrages  public  decency, 

1  R.  V.  Watson.  S  State  r.  Eennison,  6S  N.  H.  342  (1875). 

s  Com.  V.  Leigh,  15  Phila.  873  (1881).  *  Williams  v.  State,  64  Ind.  863  (1878). 
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having  a  demoralizing  and  debasing  Influence  upon  society.  They  may  Indeed 
live  together  in  the  same  family,  but  if  apparently  chaste,  regularly  occupying 
separate  apartments,  a  single  Instance  of  Illicit  intercourse  would  not  consti- 
tute the  crime.i 

§  315. "Lewdly  and  LaoiviotuBly  Oohabitlnff." — This  also  means  open 

and  notoriously  living  together  as  husband  and  wife.  Therefore  it  is  held  that 
proof  of  two  acts  of  illicit  intercourse  between  the  parties  is  not  sufficient.* 

*'  By  cohabiting  must  be  understood  a  dwelling  or  living  together,  not  a  tran* 
Blent  or  single  indiscreet  interview."' 

§  316.  "  Open  and  Groes  Lewdness  and  Lascivious  Behavior  "  —  Acte 

must  be  Public.  —  In  Commonwealth  v.  Catling*  in  the  first  count  it  was  charged 
that  the  defendant,  being  a  married  man,  committed  the  above  offense  by  lying 
on  a  bed  with  one  A.  D.,  she,  A.  D.,  not  being  his  wife.  The  second  was  the 
same,  the  act  being  his  putting  his  arms  around  A.  D.  The  third  was  the  same 
as  the  first,  but  at  a  different  time.  The  evidence  in  support  of  the  first  charge 
arose  from  the  testimony  of  a  witness  who  said  that  on  the  day  mentioned  in  the 
indictment,  and  in  the  day-time,  he  was  at  the  dwelling-house  of  A.  D.,  and  that 
he  there  saw  the  defendant  on  a  bed  with  her,  in  a  very  familiar  situation. 
This  witness  testified  that  the  bed  was  in  a  room,  the  doors  of  which  were 
shut,  and  the  window-shutters  of  the  front  windows  closed,  but  that  he  saw  the 
defendant  and  A.  D.,  by  looking  through  the  glass,  or  a  broken  pane  of  glass, 
he  did  not  recollect  which,  of  an  end  window.  The  same  witness  testified  that 
on  the  same  day  in  the  day-time,  he  saw  the  defendant  throw  his  arms  about 
the  said  A.  D.  and  hug  her;  this,  he  said,  was  in  the  stoop  or  piazza  of  the 
dwelling-house,  the  witness  being  in  the  house,  and  seeing  the  transaction 
through  a  door-way,  the  door  being  partly  shut.  In  support  of  the  third  count, 
another  witness  testified  that  in  the  evening  of  the  day  mentioned  in  that  count, 
when  it  was  very  dark,  he  was  sitting  in  a  room  of  the  same  dwelling-house 
alone;  that  A.  D.  was  in  an  adjoining  room  (the  door  of  communication 
between  the  two  rooms  being  open)  sitting  on  a  bed ;  that  while  he  was  so 
sitting  in  the  room,  a  man,  whom  he  believed  to  be  the  defendant,  passed 
through  the  room  in  which  the  witness  then  was,  went  into  the  other  room  to 
the  said  A.  D.,  there  being  no  light  in  the  same,  except  a  dim  light  arising  from 
the  fire  in  the  chimney,  sat  down  on  the  bed  with  her,  and  that  the  defendant 
and  A.  D.  soon  after  both  got  upon  the  bed,  where  they  were  together  about 
fifteen  minutes,  >  when  the  defendant  arose  from  the  bed,  and  went  away, 
without  seeing  the  witness,  as  he  believed.  The  counsel  for  the  defendant 
offered  no  evidence,  but  contended. that  as  open  gross  lewdness  was  charged^ 
and  that  only  in  the  indictment,  the  evidence  on  the  part  of  the  government  did 
not  in  any  degree  support  the  charge ;  nothing  more  being  proved,  at  the  utmost, 
than  secret  acts.  The  court  (Strong,  Sedgwick,  Sew  all,  and  Thatcheb> 
Justices)  were  unanimously  of  opinion,  and  Strong,  J.,  who  charged  the  jury, 
stated  it  as  the  unanimous  opinion  of  the  court,  that  although  it  might  be  true 
that  the  facts  proved  amounted  to  an  offense,  yet  that  they  did  not  prove  the 

1  Searls  v.  People,  13  HI.  697  (1852).  ties  must  be  grnilty  or  neither.    Delaney  v. 

S  state  V.  Martin,  18    Iowa,  499    (1861).      PeoplB,  10  Mich.  S41  (1862). 
And  it  is  a  joint  offense,  of  which  both  par-  8  Com.  v.  Calef,  10  Mass.  153  (1818). 

*  1  Mass.  7(1804). 
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offense  charged  in  the  indictment;  that  the  offense  charged  is  open  gross  lewd- 
ness  and  lascivions  behavior,  and  nothing  more ;  admitting  everything  which 
has  been  testified  to  be  trne,  there  is  certainly  nothing  more  proved  than  secret 
or  private  lewdness  and  lascivloas  behavior,  which  can  not  In  any  degree  sup- 
port the  charge  in  the  indictment. 

§  317. "  Obsoene  and  Vulgar  Language."  —  In  Dittard  v.  iStote,^  Brown, 

C.  J.,  considered  that  to  ask  a  female  to  "  go  to  bed  with  him "  was  not 
"  obscene  and  vulgar  language  '*  within  the  penal  code. 

§  818.  Obscene  Language —  *'  In  Preaence  of  Family  or  Female."  — An 

Alabama  statute  makes  it  an  offense  to  use  abusive,  vulgar 'or  insulting  lan- 
guage in  one's  dwelling-house  or  curtilage  or  on  the  public  highway  and  In  the 
presence  of  the  ftimily  of  the  owner  or  possessor  or  any  member  thereof  or  of 
any  '<  female."  -Under  this  statute  the  presence  of  one  of  the  parties  mentioned 
is  essential  to  a  conviction.' 


§819. 


Obscene  Language — '*  Public  Highway." — A  railroad  track  is 


not  a  '^public  highway  *'  within  a  statute  as  to  using  vulgar  and  insulting  lan- 
guage.' 


§820. 


Obscene  Picture  — What  are  Not  '*  Naked  Girls."  —  In  Common- 


wealth V.  DeJardiUy^  the  court  In  reversing  a  conviction  say:  "The  indictment 
m  this  case  avers  that  the  defendant  <  unlawfully  and  scandalously  did  print  and 
publish  certain  obscene  pictures,  figures,  and  descriptions,  to  wit,  pictures, 
figures  and  descriptions  of  naked  girls,  manifestly  tending  to  the  corruption  of 
the  morals  of  youth.'  It  is  not  necessary  to  decide  whether  this  indictment 
can  be  held  to  be  sufficient  under  the  statute.  If  it  can  be,  there  was  a  fatal 
variance  between  the  allegation  and  the  proof.  The  court  admitted  evidence 
that  the  defendant  took  photographic  pictures  of  two  young  girls  naked  down 
to  the. waist;  and  Instructed  the  jury  that.  If  they  found  such  pictures  to  he 
obscene  and  indecent,  and  to  have  been  delivered  to  the  girls,  they  should  con- 
vict the  defendant.  This  was  erroneous.  The  allegation  that  the  defendant 
printed  and  published  pictures  and  figures  of  naked  girls  is  not  met  by  proof 
that  he  printed  and  published  pictures  and  figures  of  girls,  for  the  greater  part 
clothed.  The  government,  having  described  the  pictures,  is  bound  by  the 
description,  and  the  defendant  could  not  be  convicted  upon  proof  that  he  printed 
and  published  pictures  substantially  different  from  the  description,  though  the 
jury  might  find  such  pictures  to  be  obscene." 

§  821.  Profanity. — Profane  swearing  at  common  law  is  not  Indictable, 

unless  so  publicly  as  to  be  a  nuisance  to  the  public.^ 

§  821a.  -^- An  Isolated  Act  la  not  Indictable. — In  Chines  v.  8taU,^\h» 
court  said:  <<  The  uttering  in  the  case  before  us  was  in  the  public  street  of  East 
KnoxviUe  about  nine  o'clock  at  night.  Four  persons  heard  the  words,  the 
prosecutor  at  whom  the  oath  was  directed,  his  wife,  another  female  who  was 


1  41  Ga.  278  (1870). 

s  Ivey  V.  State,  61  Ala.  68  (1878). 

8  Corner  v.  State,  62  Ala.  320  (1878). 

«126Ma88.46. 


ft  Delaney,  ex  parte,  48  OaL  479  (1873} ; 
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with  the  prisoner,  and  a  citizen  living  on  the  street  who  was  indaced  to  come 
to  the  front  of  his  house  by  the  load  talking  between  the  defendant  and  the 
prosecutor.  The  prosecutor  testified  that  the  defendant  used  the  words  of  the 
Indictment,  less  one  yituperative  epithet,  twice;  once  when  the  defendant  came 
to  the  prosecutor's  house,  and  the  second  time  after  he  had  left  the  house  and 
was  in  the  middle  of  the  street.  The  proof  is  that  the  defendant,  at  the  request 
of  the  woman  who  was  with  him,  accompanied  her  to  the  prosecutor's  house, 
and  remained  outside  while  she  went  in  and  had  a  conversation  with  the  prose- 
t;utor  and  his  wife.  The  other  three  witnesses  all  concur  in  sajring  that  the 
words  used  were  uttered  only  once,  when  the  prosecutor  and  the  defendant  were 
In  the  street  after  the  interview  in  the  house.  The  two  women  concur  in  saying 
that  the  defendant  used  the  words  charged,  omitting  the  name  of  the  Deity. 
The  remaining  witness  proves  the  use  of  the  words  charged,  but  only  once. 
Neither  the  mode  of  utterance  nor  the  circumstances  were  such  as  to  require  a 
departure  from  the  general  rule.  It  is  very  certain  that  the  words  were  only 
uttered  once  in  the  hearing  of  any  other  person  than  the  prosecutor,  and  pro- 
bably only  the  one  time.  In  any  view  the  offense  is  not  made  out  and  the 
Judgment  must  be  reversed.  Judgment  reverted^ 

§  322.  Nuiaanoe — Sending  Unwholeeome  Provisiona  to  Market.  —  It  is 
necessary  that  they  should  be  intended  for  human  food.    In  B.  v.  Crawley,^  the 
prisoner  was  indicted  for  misdemeanor  in  having  unlawfully  sent  a  quantity  of 
pork  to  Newgate  Market  as  fit  for  human  food,  the  same  being  in  a  diseased 
4ind  unwholesome  state.    It  appeared  that  the  prisoner  was  a  higgler  at  Leigh- 
ton  Buzzard,  and  that  on  the  5th  of  March  he  sent  the  carcasses  of  two  pigs  to 
Mr.  Burrows,  a  meat  salesman  in  Newgate  Market.    These  carcasses  were 
49eized  by  Mr.  Fisher,  one  of  the  inspectors  of  the  market,  and  proved  to  be  in 
a  most  diseased  and  unwholesome  state,  and  totally  unfit  for  human  food,  these 
facts  being  deposed  to  by  Dr.  Letheby,  the  medical  officer  of  the  city,  as  well 
as  the  inspector.    When  the  defendant  was  questioned  upon  the  subject  he 
admitted  that  he  had  sent  the  meat  to  market,  but  said  that  he  did  not  intend 
it  to  be  sold  for  human  food,  but  to  be  boiled  for  dogs,  and  he  called  a  wit- 
ness, a  bone  boiler,  who  stated  that  the  defendant  had  spoken  to  him  upon  the 
subject  of  the  carcasses  in  question,  on  the  same  morning. 

WiLLES,  J.  (to  the  jury).    If  the  prisoner  did  not  mean  that  the  meat  should 

l^e  sold  as  and  for  human  food,  nor  send  it  for  that  purpose  you  may  acquit 

him. 

Verdicty  not  gulty. 

§823.  Nuiaanoe — Sapplylnff  Unwholeeome  and  Polaonoua  Water. — The 
supplying  a  community  with  poisonous  and  unwholesome  water  by  one  who  con 
tracts  to  supply  water  to  a  city  is  a  nuisance.  But  it  is  essential  that  the  de- 
fendant should  by  himself  or  agents  have  poisoned  the  water  or  should  know  it  to 
be  so.  In  Stein  v.  State^^  it  is  said :  <'  The  indictment  charges  that  the  poisonous 
water  was  supplied  to  all  the  citizens  of  Mobile,  and  to  those  who  might  visit 
the  city.  Such  an  act  is  sufficiently  general  and  extensive  in  its  effects  to  con- 
stitute a  nuisance ;  and  the  poisoning  of  the  water  consumed  by  an  entire  com- 
munity, and  by  all  who  might  go  that  way,  would  certainly  possess  the  quality  of 
injuriousness  to  the  conmiunity,  requisite  to  constitute  a  nuisance.'    If,  then, 

1  8F.  ft  F.  109  C1889).  8  1  Bish.  Cr.  L.  362;  2  /».  848. 

s  87  Ala.  180  (1861)  • 
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the  indictment  shows  that  the  defendant  is  criminally  guilty  of  inflicting  the 
public  injury  alleged,  it  is  a  good  accusation  of  nuisance.  The  indictment  doea 
not  charge  that  the  defendant  knowingly  or  intentionally  supplied  water  of  un- 
wholesome or  poisonous  quality;  nor  that  he  poisoned  the  water,  or  imparted 
to  it  its  unwholesome  quality ;  nor  that  the  same  was  done  by  his  agents  or 
servants.  The  defendant  may,  therefore,  have  done  all  that  is  alleged,  and  yet 
have  been  guilty  of  no  known  or  intentional  wrong.  Can  it  be  that- upon  such 
facts,  the  defendant  is  criminally  guilty. 

**  The  theory  of  the  law  is  that  a  criminal  intent  Is  a  necessary  ingredient  of 
every  indictable  offense.  The  maxim  is,  acUo  non  facU  reum,  nisi  mens  att  rea. 
It  is  not  necessary,  in  all  cases,  either  to  aver  or  prove  the  guilty  intent;  and 
the  influence  of  legal  presumptions  may,  sometimes,  be  such,  that  the  legal  im- 
putation of  a  guilty  intent  may  be  made  in  contravention  of  the  fact,  as  for  In- 
stance, the  presumption  that  every  one  knows  the  law.  Where  the  gist  of  the 
offense  is  neglect  or  carelessness,  it  would,  as  a  general  rule,  be  a  solecism  to 
speak  of  a  guilty  knowledge,  since  the  neglect  itself  usually  evidences  the  guilty 
mind;  and  the  principle  has  been  carried  in  some  cases  to  the  extent  of  making 
one  criminally  responsible  for  not  using  the  proper  precaution  to  prevent  the 
injurious  acts  of  his  servant.  On  this  principle  rest  the  decisions,  where  the 
servant  rendered  bread  unwholesome  by  the  improper  use  of  the  ingredients; 
where  the  superintendent  of  a  gas  company  corrupted  the  water  of  the  river 
Thames,  by  conveying  into  it  deleterious  gases  and  fluids;  where  the  engineer 
of  a  railroad  neglected  to  rin.s;  the  bell,  or  blow  the  whistle,  at  the  crossing  of  a 
street;  where  the  owner  of  a  river  caused  detriment  to  neighboring  lands  by 
neglecting  to  sewer  it;  were  a  corporation  neglected  to  repair  sea  walls,  in  vio- 
lation  of  its  charter ;  and  where  other  neglects  of  like  character  have  been  com- 
mitted.^ But  this  principle  does  not  apply  here,  because  the  charge  against 
the  defendant  is  really  an  act  committed,  and  not  the  omission  or  negligent  per- 
formance of  an  act.  Neglecting  to  supply  good  and  wholesome  water,  and  sap- 
plying  unwholesome  and  poisonous  water,  can  not  be  tortured  into  a  simple 
charge  of  neglect.  As  well  might  it  be  said,  that  he  who  administers  poison, 
dissolved  in  water,  is  simply  guilty  of  neglecting  to  administer  pure  water;  or 
that  he  who  sells  poisoned  bread,  is  simply  guilty  of  neglecting  to  sell  whole- 
some bread.  Such  sophistry  would  convert  every  positive  act  into  a  neglect. 
The  poisonous  quality  of  the  water  certainly  may  have  been  the  result  of  some 
negligence  or  carelessness,  in  the  choice  or  arrangement  of  the  instruments  em- 
ployed in  supplying  it;  but  such  is  not  the  charge,  and  we  can  not  aid  the 
indictment  by  an  inference  of  it. 

"  It  is  a  received  principle,  also,  that  <  where  the  statement  of  the  act  itself 
includes  a  knowledge  of  the  illegality  of  the  act,  no  averment  or  knowledge  or 
bad  intent  is  necessary.'  *  *  The  law  presumes  that  every  person  intends  to  do 
that  which  he  does.'  *  Hence,  whenever  one  does  an  act  legally  wrong  in  it- 
self, the  law  presumes  the  intent  to  do  that  act;  the  act  of  itself  evidences  the 
illegal  intent.  The  doing  of  an  act  in  its  nature  illegal — illegal  without  any 
extrinsic  qualiflcation  —  of  itself  evidences  the  criminal  intent.    But  such  is 

1  Vermont  v.  Central  Railroad,  28  Vt.  S88 ;  >  Whart.  Am.  Cr.  L.  S87 ;  Com.  v.  Stout,  7 

Bex  V.  Medley,  6  O.  A  P.  292 ;  Henry  v.  Mayor      B.  Mon.  247 ;  Com.  v.  Eiwell,  2  Melo.  19a 
of  Lime,  5  Bing.  91 ;  «.  c.  S  B.  A  Ad.  77 ;  «.  c  8  1  Bish.  Or.  L.  248. 

8  N.  R.  800;  1  Bish.  Or.L.  230,  231;  Whart. 
Am.  Or.  L.  10, 11. 
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not  the  character  of  the  act  charged  here.  The  furnishing  of  poisoned  water  is 
is  not  of  itself  a  crime.  The  criminality  of  the  act  depends  npon  the  question, 
whether  it  was  famished  with  a  knowledge  of  the  poisonous  quality;  knowledge 
Is  an  ingredient  of  the  offense,  and  must  be  averred .^  Accordingly,  where  one 
is  indicted  for  selling  an  obscene  book,  or  for  carrying  off  a  slave,  or  for  an  in- 
decent exposure  of  the  person,  or  for  keeping  and  suffering  to  go  at  large  a  dog 
of  ferocious  and  furious  nature,  or  for  bringing  into  a  public  place  an  animal  or 
person  infected  with  a  communicable  disease,  or  for  selling  unwholesome  meat, 
or  for  selling  a  diseased  cow,  or  for  uttering  a  forged  note,  or  for  any  offense 
of  like  character,  it  is  held,  that  an  averment  of  knowledge  is  necessary."  > 

§  324.  Vacrrant  —  Who  is  a  *'  Vacrrant "  —  '*  Ctommon  ProBtitute  "  and 

**  Idle  Person  "  not  such  Per  Se.  —  In  People  v.  Forhes^^  Catherine  Forbes  had 
been  committed  as  a  vagrant.  On  habeas  corpus  the  court  examined  the  case : 
<<The  question,"  said  Sutherland,  J.,  *<on  the  face  of  the  commitment  arises 
in  this  manner:  The  warrant  of  commitment,  which  is  under  the  hand  and 
seal  of  Mr.  Quackenbush,  one  of  the  police  justices  of  this  city,  not  only  in 
due  form  recites  the  conviction  of  the  prisoner,  on  competent  testimony,  of 
beiog  a  vagrant,  but  proceeds  to  state  and  specify  the  facts,  circumstances  or 
conditions  which  made  or  constituted  the  person  a  vagrant,  and  on  competent 
proof  of  which  it  must  be  assumed  that  the  committing  magistrate  determined 
that  the  prisoner  was  a  vagrant. 

"  The  words  of  the  commitment  are :  <  Whereas,  Catherine  Forbes  stands 
charged,  and  Is,  on  competent  testimony  made  before  me,  lawfully  convicted 
of  being  a  vagrant  —  In  this,  to  wit,  that  she  is  a  common  prostitute  and  idle 
person,  of  which  conviction  a  lawful  record  in  due  form  has  been  made,  and 
it  appearing  to  me,  for  the  cause  aforesaid,  that  she  is  a  vagrant  within  the 
the  meaning  of  the  statute,  etc.,  I  do  decide  and  determine  that  she  be  com- 
mitted,' etc. 

**The  commitment  then,  on  its  face,  presents  ^s  question.  Did  competent 
and  satisfactory  testimony  that  the  prisoner  was  a  common  prostitute  and  idle 
person,  authorize  her  conviction  and  commitment  as  a  vagrant?  There  was  no 
such  common-law  offense  or  crime  as  vagrancy  and  idleness.  By  certain  stat- 
utes, all  persons  coming  within  a  certain  description  declared  and  defined  by 
the  statutes,  are  declared  to  be  vagrants,  and  provision  is  made  for  their  trial, 
conviction  and  imprisonment.  We  have  two  such  statutes.  By  the  Revised 
Statutes,*  all  idle  persons,  who,  not  having  any  visible  means  to  sustain  them- 
selves, live  without  employment;  all  persons  wandering  about  andpodging  in 
taverns,  groceries,  or  beer-houses,  outhouses  or  market  places,  sheds  or  bams, 
or  in  the  open  air,  and  not  giving  a  good  account  of  themselves;  all  persons 
wandering  abroad  and  begging,  or  who  go  about  from  door  to  door,  or  place 
themselves  in  the  streets,  highways  or  other  public  places  to  beg  or  receive 
alms,  shall  be  deemed  vagrants.  Common  prostitutes,  as  such,  are  not  named 
in  this  statute,  and  although  they  may  be,  and  are,  perhaps,  most  likely  to  be, 
or  to  become  vagrants  within  the  description  of  the  statute,  yet  It  is  plain  if  a 

1  Whart.  Am.  Or.  L.  997;  State  v.  Brown,  Brig.  William  Gray,  1  Paine,  16;  Com.  v, 

^  Speers,  128.  Stout,  7  B.  Mod.  i47;  Rex  v.  Watts,  8  Esp. 

s  2  B.  A  H.  Ld.  Cr.  Caa.  6,  S51 ;  Whart.  Am.  675. 
Cr.  L.  2396 ;  Whart.  Free,  of  Indict.  716, 688,  s  4  Park.  611  (1860). 

718.  7S9.  762,  763, 768 ;  8  Arcbb.  Cr.  PI.  609-644 ;  <  2  Rev.  Stats.  879,  (5th  ed.) 

Z  Chit.  643;  Dnncan  «.  State.  7  Uomph.  169; 
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common  prostitute  is  lawfully  convicted  of  being  a  vagrant  under  this  statute^ 
she  must  be  so  convicted  not  merely  on  her  confession,  but  on  competent  tes- 
timony that  she  is  a  common  prostitute  or  an  idle  person.  This  statate  does 
not  declare  common  prostitutes  as  a  class  or  by  name  to  be  vagrants,  nor 
does  it  declare  all  idle  persons  to  be  vagrants,  but  only  such  idle  persons  as 
live  without  employment,  and  yet  have  no  means  to  maintain  themselves.  By 
an  act  passed  January  28, 1833,  which,  from  its  title  and  provision,  would  ap- 
pear to  be  confined  in  its  operations  to  the  city  of  New  York,  all  common 
prostitutes  who  have  no  lawful  employment  whereby  to  maintain  themselves,^ 
are  declared  vagrants.  It  is  presumed  that  the  prisoner,  Catherine  Forbes, 
was  arrested  and  convicted  under  this  act;  but  by  this  act  common  prostitution 
is  neither  defined  nor  declared  to  be  a  crime.  By  this  act  a  certain  class  or  de- 
scription of  common  prostitutes  are  declare  to  be  vagrants.  Every  word  which 
defines  this  class,  or  makes  a  part  of  this  description,  is  material  and  import- 
ant. 

"The  magistrate,  in  acting  under  the  act,  had  no  right  to  disregard  one  word 
of  that  description.  He  has  no  right,  I  think,  to  say  that  a  common  prostitute 
is  a  vagrant  within  this  act,  merely  because  she  is  also  idle  or  an  idle  person, 
without  proof  of  any  other  fact  or  circumstance.  To  be  a  vagrant  within  this 
act,  the  common  prostitute  must  be  without  any  lawful  employment  whereby  to 
maintain  herself.  These  words  imply,  I  think,  something  more  than  being 
idle,  or  an  idle  condition,  and  probably  something  more  even  than  habitual  idle- 
ness. They  imply,  I  think  a  want  of  any  lawful  business,  occupation  or  means 
whereby  to  sustain  herself.  It  is  plain  that,  substantially,  the  same  words  as 
used  in  the  Revised  Statutes  in  describing  the  kind  or  class  of  idle  persons  de- 
clared to  be  vagrants,  means  something  more  than  mere  idleness,  otherwise  the 
statutes  would  have  declared  all  idle  persons  to  be  vagrants.  The  object  of 
this  act  is  not  to  punish  common  prostitutes  as  a  sin  or  moral  evil,  or  to  re- 
form the  individual,  but  to  protect  the  public  against  the  crimes,  poverty,  dis- 
tress or  public  burdens,  which  experience  has  shown  common  prostitution 
causes  or  leads  to. 

«  These  statutes  declaring  a  certain  class  or  description  of  persons  vagrants, 
and  authorizing  their  conviction  and  punishment  as  such,  as  well  as  certain 
statutes  declaring  a  certain  class  or  description  of  persons  to  be  disorderly 
persons,  and  authorizing  their  arrest  as  such,  are  in  fact  rather  of  the  nature 
of  public  regulations  to  prevent  crime  and  public  charges  and  burdens,  than  of 
the  nature  of  ordinary  criminal  laws  prohibiting  and  punishing  an  act  or  acts  as 
a  crime  or  crimes. 

If  the  condition  of  a  person  brings  him  within  the  description  of  either  of 
the  statutes  declaring  what  persons  shall  be  esteemed  vagrants,  he  may  be  con- 
victed and  imprisoned,  whether  such  a  condition  is  his  misfortune  or  his 
fault.  The  individual  liberty  must  yield  to  the  public  necessity  or  the  public 
good;  but  nothing  but  public  necessity  or  the  public  good  can  jus- 
tify these  statutes,  and  the  summary  conviction  without  a  jury,^la  deroga- 
tion of  the  common  law  authorized  by  them.  They  are  constitutional,  bat 
should  be  construed  strictly  and  executed  completely  in  favor  of  the  liberty  of 
the  citizen.  Their  description  of  persons  who  shall  be  deemed  vagrants  Is 
necessarily  vague  and  uncertain,  giving  to  the  magistrate  in  their  execution  an 
almost  unchecked  opportunity  for  arbitrary  oppression  or  careless  cruelty. 
The  main  object  or  purpose  of  the  statutes  should  be  kept  constantly  in  view, 
and  the  magistrate  should  be  careful  and  see  before  convicting,  that  ttie  person 
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charged  with  being  a  vagrant  is  shown,  either  by  his  or  her  confession ,  or  bj 
competent  testimony,  to  come  exactly  within  the  description  of  one  of  the 
statutes.^ 

"  In  this  case  there  is  not  the  least  ground  for  supposing  that  the  committing 
magistrate's  proceedings  were  not  in  good  faith,  and  with  the  sole  view  of  con- 
scientiously discharging  his  duty.  But  no  record  of  the  conviction  has  been 
produced,  and  by  an  affidavit  made  in  this  matter,  it  appears  probable  that 
none  has  been  filed  in  the  clerk's  office  of  the  Court  of  Sessions,  as  required  by 
the  Act  of  1838,  and  the  act  of  April  10, 1835,  amending  it ;  and  I  can  therefore  only 
look  to  the  warrant  of  commitment  to  see  whether  the  prisoner  was  lawfully 
convicted  of  being  a  vagrant,  or  of  any  crime  or  offense.  For  the  reasons 
above  stated,  I  think  the  committment  on  its  face  does  not  show  that  the  pris- 
oner was  lawfully  convicted  of  being  a  vagrant,  or  of  any  offense  or  crime.  No 
statute  of  this  State  has  yet  declared  common  prostitution  or  idleness  to  be  a 
crime,  and  I  think,  for  the  reasons  above  stated,  that  the  determination  of  the 
magistrate,  that  proof  that  the  prisoner  was  a  common  prostitute  and  idle 
person,  authorized  her  conviction  as  a  vagrant,  was  erroneous. 

**  The  prisoner,  thertfore,  miMt  be  discharged.''^ 

§  325.  liffinor  Female  Qupported  by  Parents  not  a  Vagrant. — A  minor, 

supported  by  her  parents  who  have  an  honest  occupation,  can  not  be  convicted 
of  vagrancy,  although  she  may  be  a  lewd  woman.' 

§  826 .  Vagrancy  —  Night  WaUcer  —  Unlawful  Intent  Neoeesary  to  Orlme. — 
In  Thofnas  v.  State,*  a  charge  against  one  Celia  Thomas  that  she  was  common 
night  walker,  and  did  walk  or  ramble  in  the  streets  and  common  highways  at 
unseasonable  hours  of  the  night  without  having  any  lawful  business  or  neces- 
sity, against  good  morals  and  manners  and  to  the  common  nuisance  of  the  pub- 
lic was  held  to  charge  no  crime.  <*A  night  walker,"  said  Manning,  J.,  <<  simply 
as  such,  seems  by  the  old  English  law  to  have  been  held  to  be  a  suspected  per- 
son rather  than  a  criminal,  and  to  be  therefore  liable  to  be  arrested,  and  kept 
in  custody  until  the  next  morning,  and  then  to  be  taken  before  a  magistrate  for 
examination,  who  might  require  him  or  her  to  find  sureties  for  good  behavior, 
if  under  the  circumstances  that  were  thought  proper.* 

•<A  common  night  walker  was  sometimes  liable  to  indictment  also.^  But  this 
was  allowed,  we  presume,  upon  a  further  charge  that  he  or  she  was  a  night 
walker  with  some  criminal  or  unlawful  purpose  or  intent — as,  for  instance,  t6 
eaves-drop  men's  houses, '  to  hearken  after  discourse,  and  thereupon  to  frame 
slanderous  and  mischievous  tales;  or  to  cast  men's  gates,  or  the  like,  into 
ponds,  or  commit  other  outrages  or  misdemeanors  in  the  night.' ' 

<'In  State  v.  Dovma,"^  an  indictment  was  sustained  which  charged  that  the 
defendant,  a  woman,  <  was  a  common  night  walker,  and  from  the  said  tenth 
day  of  July  to  the  day  of  filing  the  complaint,  during  divers  nights  within  the 
time  aforesaid,  did  walk  and  ramble  in  the  streets  and  common  highways  in  the 
said  city  of  Portsmouth,  at  unseasonable  hours  of  said  nights,  without  having 
any  lawful  business,  and  without  any  necessity  therefor,  against  good  morals 

1  See  opinion  of  Edmonds,  0.  J.,  in  Peo-  Leach)  84 see.  20;  2  lb.  14,  sec.  4;  Lawrence 

pie  V.  Phillips,  1  Park.  Or.  06.  v.  Hedger,  3  Tannt.  14. 

8  Taylor  v.  Taylor,  69  Ala.  19  (1877).  ^  3  Hawk.  78,  sec.  04. 

s  56  Ala.  260.  •  1  Barn's  Justice,  vbi  aupra. 

4  1  Barn's    JnsUce,    942;    title    <*  Eaves  7  46N.  H.648. 

Droppers;"  8  Hawk.  P.    C.  (7  £ng.  ed.  by 
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and  good  manners.'  This  was  more  particular  in  charging  circnmstances 
tending  to  show  a  misdemeanor,  than  the  Indictment  before  us  Is;  and  the  of- 
fense, it  appears  from  the  opinion  of  the  court,  was  one  declared  to  be  such  by 
statutes  of  New  Hampshire.  In  this  State,  we  have  no  statute  on  this  subject; 
and  recourse  must  be  had  to  the  common  law  for  support  of  the  indictment  in 
this  cause.  We  think  that,  according  to  it,  there  Is  not  a  suiBcient  charge  of 
an  evil  or  unlawful  purpose  in  this  Indictment. 

^* Judgment  reversed  and  cause  remanded,^* 

§  327. »« Vagabond  "  —  "  Ctommon  Prostitute  "  —  "  Prostitute."— These 

terms  are  not  synonymous.  In  Springer  v.  State,^  Wilson,  J.,  says:  "  In  these 
cases  the  indictments  charge  that  the  defendant  <  did  willfully  and  unlawfully 
keep  a  disorderly  house,  to  wit,  a  house  kept  as  a  common  resort  for  prostitutes.' 
Our  code  defines  a  disorderly  house  as  <  one  kept  for  the  purpose  of  public  prosti- 
tution, or  as  a  common  resort  for  prostitutes  and  vagabonds.' '  This  definition 
is  different  from  that  contained  in  the  code  before  the  revision.  In  the  original 
code  a  disorderly  house  was  <  one  kept  for  the  purpose  of  public  prostitution, 
or  as  a  common  resort  for  prostitutes,  vagabonds,  free  negroes,  or  slaves.' ' 
Under  that  definition  of  the  offense,  these  indictments  would  unquestionably 
be  good.  It  is  contended,  however,  that,  under  the  statute  as  It  now  is,  the 
indictments  are  bad,  because  they  fall  to  allege  that  the  house  was  kept  as  a 
common  resort  for  both  prostitutes  and  vagabonds.  In  our  opinion,  this  ex- 
ception is  well  taken.  Neither  in  common  parlance  nor  in  the  definitions  given 
by  lexicographers  are  the  words  <  prostitute  '  and  <  vagabond '  synonymous. 
It  is  not  every  prostitute  that  is  a  vagabond,  and  vice  versa.  Our  code  declares 
that  a  common  prostitute  is  a  vagrant,  which  means  the  same  as  a  vagabond,* 
but  it  does  not  declare  every  prostitute  a  vagrant.  It  is  only  the  common 
prostitute  that  is  by  law  made  a  vagrant  of  vagabond. 

<<Are  all  prostitutes  common  prostitutes?  In  the  common  acceptation  of  the 
terms  they  are  not  In  the  sense  in  which  these  terms  are  used  in  the  code  we 
understand  a  prostitute  to  mean  a  woman  who  is  unchaste;  who  has  surren- 
dered herself  to  illicit  intercourse  with  men.  A  common  prostitute  is  a  public 
prostitute,  who  makes  a  business  of  selling  the  use  of  her  person  to  the  male 
sex  for  the  purpose  of  illicit  intercourse.  A  woman  may  be  a  prostitute  and 
yet  have  illicit  connections  with  one  man  only;  but  to  be  a  common  prostitute 
her  lewdness  must  be  more  general  and  indiscriminate. 

«  We  conclude  therefore  that  the  word  *  prostitutes '  as  used  in  the  definition 
of  a  disorderly  house  does  not  necessarily  mean  and  include  vagabonds  and 
that,  therefore,  a  house  kept  as  a  common  resort  for  prostitutes,  unless  they 
be  common  prostitutes,  is  not  a  disorderly  house.  It  must  also  be  kept  as  a 
common  resort  for  vagabonds.  If  the  house  was  kept  for  the  purpose  of  pub- 
lic prostitution,  then  it  is  a  disorderly  house,  without  regard  to  what  class  of 
persons  resort  to  it.  But  when  the  house  is  kept  as  a  common  resort,  to  con- 
stitute it  a  disorderly  house,  it  must  be  kept  for  the  common  resort  of  two 
certain  classes  of  persons,  to  wit,  prostitutes  and  vagabonds. 

«  This  being  our  view  of  the  statute  we  think  these  indictments  fail  to  charge 
any  offense  against  the  law  and  the  judgments  are  reversed  and  the  prosecu- 
tions dismissed.  Reversed  and  dismissed.^^ 


1  16  Tex.  (App.)  591  (1834.)  8  Pasc.  Dig.,  art.  2027. 

i  Penal  Code,  art.  339.  «  Penal  Oode,  art.  387. 
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CRIMES  AGAINST  THE  PROPERTY  OF  INDIVIDDALS. 


Part  I. 
ARSON. 


ARSON  —  UNINTENTIONALLY  COMMITTED  IN  PERPETRATING  A  LAR- 
CENY. 

R.  V.  Faulkner. 

[13  Cox,  660.] 

In  the  Court  of  Crown  Cases  Reserved  for  Ireland^  1877. 

■ 

Where  a  Sailor  on  Board  a  ship  entered  a  part  of  the  yesael  where  spirits  were  kept,  for 
the  purpose  of  stealing  mm,  and,  while  tapping  a  cask  of  rum,  a  lighted  match,  held  by 
him,  came  in  contact  with  the  spirits  which  were  flowing  from  the  cask  tapped  by  him, 
and  a  conflagration  ensued,  which  destroyed  the  vessel;  held,  per  curiam  (Kbooh,  J. 
dieeenHefUe),  that  a  conviction  for  arson  of  the  ship  could  not  be  upheld. 

Case  reserved  by  Lawson,  J.  At  the  Cork  Summer  Assizes,  1876,  the 
prisoner  was  indicted  for  setting  fire  to  the  ship  Zemindar,  on  the  high 
seas,  on  the  26th  day  of .  June,  1876;  the  indictment  was  as  follows: 
'*That  Robert  Faulkner,  on  the  26th  day  of  June,  1876,  on  board  a  cer- 
tain ship  called  the  Zemindar,  the  property  of  Sandback,  Tenne,  & 
Company,  on  a  certain  voyage  on  the  high  seas,  feloniously,  unlawfully, 
and  maliciously,  did  set  fire  to  the  said  ship  ''with  intent  thereby  to 
prejudice  the  said  '*  (these  words  were  struck  out  at  the  trial  by  the 
learned  judge,  and  the  following  words  inserted,  ''  called  the  Zemindar, 
the  property  of"),  Sandback,  Tenne  &  Company,  and  that  the  said 
Robert  Faulkner,  on  the  day  and  year  aforesaid,  on  board  a  certain 
ship  called  the  Zemindar,  being  the  property  of  Sandback,  Parker  and 
others,  on  a  certain  voyage  on  the  high  seas,  then  being  upon  the  high 
seas,  feloniously,  unlawfully,  and  maliciously,  did  set  fire  to  the  said 
ship,  with  intent  thereby  to  prejudice  the  said  Sandback,  Parker  and 
2  Dbfbncss.  61  ( 801 ) 
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others,  the  owners  of  certain  goods  and  chattels  then  laden  and  being 
on  board  said  ship."  It  was  proved  that  the  Zemindar,  was  on  her 
voyage  home  with  a  cargo  of  rum,  sugar,  and  cotton,  worth  fifty  thou- 
sand pounds.  That  the  prisoner  was  a  seaman  on  board ;  that  he  went 
into  the  forecastle  hold,  opened  the  sliding  door  in  the  bulkhead,  and  so 
got  into  the  hold  where  the  rum  was  stored ;  he  had  no  business  there, 
and  no  authority  to  go  there,  and  went  for  the  purpose  of  stealing  some 
rum ;  that  he  bored  a  hole  in  the  cask  with  a  gimlet ;  that  the  rum  ran 
out ;  that  when  trying  to  put  a  spile  in  the  hole  out  of  which  the  rum  was 
runniug  he  had  a  lighted  match  in  his  hand ;  that  the  rum  caught  fire ; 
that  the  prisoner  himself  was  burned  on  the  arms  and  neck ;  and  that 
the  ship  caught  fire  and  was  completely  destroyed.  At  the  close  of  the 
case  for  the  Crown,  counsel  for  the  prisoner  asked  for  a  direction  of  an 
acquittal  on  the  ground  that  on  the  facts  proved  the  indictment  was  not 
sustained,  nor  the  allegation  that  the  prisoner  had  unlawfully  and  mali- 
ciously set  fire  to  the  ship  proved.  The  Crown  contended  that  inas- 
much as  the  prisoner  was  at  the  time  engaged  in  the  commission  of  a 
felony,  the  indictment  was  sustained,  and  the  allegation  of  the  intent 
was  immaterial. 

At  the  second  hearing  of  the  case  before  the  Court  of  Crown  Cases 
Reserved,  the  learned  judge  made  the  addition  of  the  following  para- 
graph to  the  case  stated  by  him  for  the  court. 

'^  It  was  conceded  that  the  prisoner  had  no  actual  intention  of  burn- 
ing the  vessel,  and  I  was  not  asked  to  leave  any  question  to  the  jury  as 
to  the  prisoner's  knowing  the  probable  consequences  of  his  act,  or  as  to 
his  reckless  conduct." 

The  learned  judge  told  the  jury  that  although  the  prisoner  had  no  actual 
intention  of  burning  the  vessel,  still  if  they  found  he  was  engaged  in 
stealing  the  rum,  and  that  the  fire  took  place  in  the  manner  above  stated, 
they  ought  to  find  him  guilty.  The  jury  found  the  prisoner  guilty  on 
both  counts,  and  he  was  sentenced  to  seven  years  penal  servitnde.  The 
question  for  the  court  was  whether  the  direction  of  the  learned  judge 
was  right ;  if  not,  the  conviction  should  be  quashed. 

Dowse,  B.,  gave  judgment  to  the  effect  that  the  conviction  should  be 
quashed. 

Barrt,  J.  A  very  broad  proposition  has  been  contended  for  by  the 
Crown,  namely,  that  if,  while  a  person  is  engaged  in  committing  a 
felony,  or  having  committed  it,  is  endeavoring  to  conceal  his  act,  or 
prevent  or  spoil  waste  consequent  on  that  act,  he  accidentally  does 
some  collateral  act,  which  if  done  willfully  would  be  another  felony 
either  at  common  law  or  by  statute,  he  is  guilty  of  the  latter  felony.  I 
am  by  no  means  anxious  to  throw  any  doubt  upon,  or  limit  in  any  way, 
the  legal  responsibility  of  those  who  engage  in  the  commission  of  felony. 
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or  acts  mala  in  se;  but  I  am  not  prepared  without  more  consideration^ 
to  give  my  assent  to  so  wide  a  proposition.  No  express  authority  either 
by  way  of  decision  or  dictum  from  judge  or  text-writer  has  been  cited 
in  support  of  it.  The  authorities  mainly  relied  upon  are  those  which 
lay  down  that  if  homicide  or  the  burning  of  a  house  be  the  direct, 
though  unintended  result  of  an  act  felonious  or  malum  in  ae^  the  perpe- 
trator will  be  guilty  of  murder  or  manslaughter  or  arson,  as  the  case 
may  be.  As  regards  the  case  of  homicide  they  may  be  referred  to  prin- 
ciples applicable  to  that  class  of  offense,  the  authorities  as  to  arsons  are 
more  in  point,  but  they  all  put  the  case  of  an  act  felonious  or  malum  in 
se,  willfully  done  aud  directly  causing  the  ultimate  injury.  As  to 
whether  there  may  be  any  substantial  distinction  between  the  act  of 
lighting  the  match  in  the  present  case,  and  the  shooting  at  the  deer  with 
the  felonious  intent  in  the  authorities  cited,  or  whether  this  doctrine  of 
constructive  willfulness,  or  malice  extends  to  any  but  felonies  at  com- 
mon law,  I  shall  not  pronounce  auy  opinion,  as  I  shall  consider  myself 
bound  for  the  purpose  of  this  case  by  the  authority  of  Regina  v.  Pern- 
blitun^  That  case  must  be  taken  as  deciding  that  to  constitute  an 
offense  under  the  Malicious  Injuries  to  Property  Act,^  the  act  done 
must  be,  in  fact,  intentional  and  willful,  although  the  intention  and 
will  may  (perhaps)  be  held  to  exist  in,  or  be  proved  by,  the  fact  that 
the  accused  knew  that  the  injury  would  be  the  probable  result  of  his 
unlawful  act,  and  yet  did  the  act  reckless  of  such  consequences.  The 
present  indictment  charges  the  offense  to  be  under  the  forty-second  sec- 
tion of  the  same  act,  and  it  is  not  disputed  that  the  same  construction 
must  be  apblied  to  both  sections.  I  confess,  that  as  at  present  minded 
I  am  not  altogether  satisfied  with  that  decision,  so  far  as  it  seems  to  be 
rested  upon  the  construction  to  be  given  the  words:  '^  unlawfully  and 
maliciously '^  in  that  particular  statute.  To  constitute  the  crime  of 
arson  at  common  law,  the  setting  fire  to  the  house  must  be  unlawful 
and  malicious,  yet  it  is  not  disputed  that  a  person  firing  a  shot  with  a 
felonious  intent,  and  thereby  unintentionally  burning  a  house  is  guilty 
of  feloniously  burning  it ;  and  certcdnly,  it  seems  difficult  to  see  why 
the  words  *'  unlawful  and  malicious,"  when  used  to  describe  the 
essential  attributes  of  the  burning  of  a  house  as  an  offense  at  common 
law,  are  to  receive  a  different  interpretation  from  the  same  words  when 
used  in  the  statute,  the  object  of  which  is  simply  to  place  the  burning 
of  a  house  and  the  burning  of  a  ship  in  the  same  legal  category.  Per- 
haps the  true  solution  of  the  difficulty  is,  that  the  doctrine  of  construc- 
tive malice  or  intention,  only  applies  to  cases  where  the  mischief  with 
which  the  accused  stands  charged  would  be,  if  maliciously  committed 
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an  offense  at  common  law.  The  case  of  Begina  v.  PemblUan  has  been 
since,  in  some  degree,  confirmed  in  Reginav.  Wekh.^  I  shall,  as  I  have 
said,  nnder  the  circumstances  of  the  case  before  us,  acton  the  authority 
of  Begina  v.  Penibliton,  without  pledging  myself  to  adopt  its  reasoning  or 
conclusion  under  a  different  state  of  facts.  It  has  been,  however,  con- 
tended that  i2e^ina  v.  Pembliton  is  distinguishable  from  the  present  case. 
It  was  said,  first,  that  the  original  act  of  the  prisoner  in  that  case  was 
not  felonious,  and  secondly,  that  the  offense  charged  was  not  a  felony, 
and  that  therefore  the  old  authorities  upon  which  the  Crown  now  relies 
did  not  apply  in  that  case.  How  far  both  or  either  of  these  distinctions 
are  to  be  regarded  at  the  present  day,  I  do  not  stop  to  consider ;  it  is 
sufficient  to  say  that  the  decision  of  the  Court  of  Criminal  Appeal  in 
England  was  based  upon  no  such  distinction.  But,  it  was,  secondly, 
contended  that,  as  in  that  case  it  was  suggested  by  the  judge  that  a 
reckless  disregard  by  the  prisoner  of  the  obviously  probable  conse* 
quences  of  his  own  act  might  constitute  the  requisite  ^'malice,"  and 
justify  a  jury  in  finding  that  such  act  was  willful  and  malicious  within 
the  statute ;  so  it  was  here  shown,  and  the  wording  of  the  case  as  origin- 
ally stated  assumed  that  the  question  of  recklessness  and  so  forth  was 
left  by  the  judge  to  the  jury,  or  spontaneously  considered  by  them,  and 
decided  in  the  afiirmative  against  the  prisoner.  It  was  perhaps  possible 
that  upon  a  critical  analysis  of  the  very  words  of  the  original  case  they 
were  consistent  with  a  possibility  that  such  a  question  was  presented  to 
the  jury ;  but,  reading  the  case  I  was,  upon  its  construction,  convinced 
that  no  such  question  was  considered  by  the  jury.  It  was  not  pre- 
tended by  the  Crown  counsel  that,  as  a  matter  of  fact,  such  a  question 
was  even  suggested  at  the  trial,  and  we  have  sitting  here  with  us,  the 
judge  who  tried  the  case  to  tell  us  that  no  such  issue  was  raised.  If  such 
an  issue  had  been  raised,  it  would  have  been  according  to  Mr.  Justice 
Blackburn,  whether  the  prisoner  '^  knew  that  the  natural  consequences 
of  his  act  would  be  to  fire  the  ship ;  and  whether  although  that  was 
not  his  wish  yet  he  was  reckless  whether  he  did  it  or  not;  **  and  I  am 
of  opinion  that  the  evidence  would  probably  not  have  justified  the  jury 
in  finding  the  issue  against  the  prisoner.  I  would,  therefore,  have  de* 
dined  to  sustain  the  conviction  upon  the  assumption  (based  upon  the 
phraseology  of  the  case  originally  stated)  that  an  issue  was  considered 
by  the  jury  which  I  know,  as  a  fact,  was  not  considered  by  them,  and 
which,  if  considered  by  them,  ought  probably  to  have  been  determined 
in  favor  of  the  prisoner.  All  difficulty,  however,  on  this  branch  of  the 
argument  is  removed  by  the  amendments  made  in  the  case  by  the  learned 
judge,  who  reserved  it  for  our  consideration.    The  jury,  were,  in  fact, 
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directed  to  give  a  verdict  of  guilty  upon  the  simple  ground,  that  the 
firing  of  the  ship,  though  accidental,  was  caused  by  an  act  done  in  the 
course  of,  or  immediately  consequent  upon,  a  felonious  operation,  and 
no  question  of  the  prisoner's  malice,  constructive  or  otherwise,  was 
left  to  the  jury.  I  am  of  opinion,  that  according  to  Regina  v.  Pern- 
hliton^  that  direction  was  erroneous  and  that  the  conviction  should  be 
quashed. 

Fitzgerald,  J.  I  concur  in  opinion  with  my  brother  Barry,  and  for 
the  reasons  he  has  given,  that  the  direction  of  the  learned  judge  can 
not  be  sustained  in  law,  and  that  therefore  the  conviction  should  be 
quashed.  I  am  further  of  opinion  that  in  order  to  establish  the  charge 
of  felony  under  section  42,  the  intention  of  the  accused  forms  an 
element  in  the  crime  to  the  extent  that  it  should  appear  that  the  de- 
fendant intended  to  do  the  very  act  with  which  he  is  charged,  or  that 
it  was  the  necessary  consequence  of  some  other  felonious  or  criminal 
act  in  which  he  was  engaged,  or  that  having  a  probable  result  which  the 
defendant  foresaw,  or  ought  to  have  foreseen,  he  nevertheless,  perse- 
vered in  such  other  felonious  or  criminal  act.  The  prisoner  did  not  in- 
tend to  set  fire  to  the  ship.  The  fire  was  not  the  necessary  result  of 
the  felony  he  was  attempting ;  and  if  it  was  a  probable  result,  which 
he  ought  to  have  foreseen,  of  the  felomous  transaction  in  which  he 
was  engaged,  and  from  which  a  malicious  design  to  conmiit  the  injuri- 
ous act  with  which  he  is  charged  might  have  fairly  imputed  to  him, 
that  view  of  the  case  was  not  submitted  to  the  jury.  On  the  contrary, 
it  was  excluded  from  their  consideration  on  the  requisition  of  the 
counsel  for  the  prosecution.  Counsel  for  the  prosecution  in  effect 
insisted  that  the  defendant,  being  engaged  in  the  commission  of, 
or  in  an  attempt  to  commit  a  felony,  was  criminally  responsible 
for  every  result  that  was  occasioned  thereby,  even  though  it  was 
not  a  probable  consequence  of  his  act  or  such  as  he  could  have 
reasonably  foreseen  or  intended.  No  authority  has  been  cited  for  a 
proposition  so  extensive,  and  I  am  of  opinion  that  it  is  not  war- 
ranted by  law.  Referring  to  the  statute  on  which  the  prisoner  is 
charged,  it  is  to  be  observed,  that  in  several  instances,  the  sections 
creating  substantive  felonies  are  followed  by  others  making  an  attempt 
to  do  the  same  thing  also  a  felony.  Now,  it  is  obvious,  that  an  attempt 
to  do  a  particular  thing  necessarily  involved  the  intention  to  commit 
the  act.  If,  in  the  case  before  us,  the  burning  rum  had  been  extin- 
guished before  the  ship  took  fire,  could  it  be  contended  that  an  indict- 
ment for  a  willful  and  malicious  atttempt  to  set  fire  to  the  ship  could 
have  been  maintained? 

Fitzgerald,  B.     I  am  of  opinion  that  the  direction  of  the  learned 
jndge  at  the  trial  was  wrong,  and  that  the  conviction  can  not  be  sus« 
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tained.  There  can,  I  think,  be  no  doubt  that  malice  or  malicioos  in- 
tent (which  seem  to  me  to  mean  the  same  thing)  is  an  essential  part  of 
the  felony  charged  in  the  indictment.  In  this  case  I  am  of  opinion  that, 
while  the  question  of  the  particular  malicious  intent  of  burning  the  yes- 
sel  was  expressly  withdrawn  from  the  jury,  the  question  of  malice  or 
malicious  intention  was  not  left  to  the  jury  at  all.  Upon  the  matters 
in  fact,  stated  in  the  case  to  have  been  proved,  I  am  of  opinion  that 
the  jury  might,  though  the  quesUon  of  such  particular  malicious  intent 
was  withdrawn  from  it,  most  reasonably  have  found  the  malice  or 
malicioas  intent  necessary  as  an  element  of  the  crime  chai^d,  but  I  do 
not  think  that  the  judge  was  warranted  in  aflOrming  it  as  an  inference  of 
law.  This,  it  appears  to  me,  the  judge  has  done  in  directing  the  jury, 
that,  ^^  if  the  fire  took  place  in  the  manner  above  stated,"  which  I  un- 
derstand to  mean  if  over  and  above  believing  that  the  prisoner  ^'  was 
engaged  in  stealing  the  rum,''  the  jury  also  believed  to  be  true  the  mat- 
ters of  fact  stated  in  the  case  to  have  been  proved,  the  jury  ought  to 
find  him  guilty.  The  utmost  which  I  can  conceive  the  jury  to  have 
found  over  and  above  the  facts  stated  is,  that  at  the  time  when  the  pris- 
oner set  fire  to  the  ship  he  was  actuated  by  a  felonious  intent,  which  no 
doubt  is  malice ;  but  I  must  take  this  not  to  have  been  the  particular 
malicious  intent  of  burning  the  vessel,  but  the  particular  felonious  in- 
tent, which  is  an  element  of  larceny.  Its  whole  force,  therefore,  in  the 
present  case  (if  any),  is  as  evidence  of  malice  in  general — that  is  to 
say,  as  showing  the  mens  mala  or  fdlea,  any  particular  malicious  intent  is 
evidence  conclusive  of  the  mens  mala  or  malice,  though  the  meTta  mala 
may  exist  in  the  absence  of  innumerable  particular  malicious  intent. 
In  my  opinion,  this  general  malice  might  have  been  sufficiently  con- 
nected with  the  overt  act  in  this  case,  from  which  the  injury  resulted, 
if  the  jury  had  found  that  the  injury  was  a  reasonable  consequence— 
that  is  to  say,  a  consequence  which  any  man  of  reason  might  have  an- 
ticipated as  probable  of  an  act  or  acts,  or  some  or  one  of  them,  which 
formed  the  res  gestos  of  the  felony  which  the  prisoner  is  found  to  have 
been  committing,  since  the  consequence  is  not  to  be  remote.  The  very 
object  of  the  amendment  which  has  been  made  in  this  case,  as  I  under* 
stand  it,  is  to  show  that  this  question  was  not  left  to  the  jury.  Now, 
however  clearly  I  may  be  satisfied  that  the  jury  ought,  as  a  matter  of 
fact,  if  the  question  had  been  left  to  it,  to  have  found  that  the  injury 
was  the  reasonable  consequence  of  an  act  or  acts  done  with  a  felonious 
intent,  I  can  not  draw  the  conclusion  as  a  matter  of  law.  I  am  only 
anxious  that  it  should  be  understood  that  this  case  can  not  be  understood 
as  deciding  that  general  malice,  if  conclusively  proved  and  found  by  the 
jury  to  apply  to  the  overt  act,  which  is  the  corpus  delicti,  will  not  give  it  the 
form  of  crime  which  is  the  subject  of  indictment  in  a  case  like  the  present, 
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even  though  the  particular  malicious  intent  of  effecting  the  injury  alleged 
is  not  proved.  I  believe  that  no  such  position  was  established,  or,  so  far 
as  I  can  see,  intended  to  be  established  by  the  case  of  Begina  v.  Pembli" 
ton;  and  for  myself  I  am  quite  satisfied  that  in  cases  like  the  present,  if 
the  overt  act  from  which  injury  resulted  be  actuated  by  any  mah'ce,  and 
the  injury  is  the  reasonable  consequence  of  such  overt  act  so  actuated, 
malice  would  be  sufficiently  established.  As  for  Mr.  O'Brien's  argument 
that  an  act  done  by  the  thief,  while  a  larceny  is  being  effected,  for  the  pur* 
pose  of  economizing  its  effect,  so  that  the  amount  of  property  being 
abstracted  shall  be  no  more  than  exactly  what  the  thief  wants,  is  not  an 
act  effected  by  the  felonious  intent,  which  makes  the  whole  thing  done 
a  felony,  I  think  it  must  be  left  for  the  jury,  to  whom  it  may  be  ad- 
dressed. It  is  sufficient  for  me  to  say  that  a  jury  might  reasonably 
take  a  different  view.  On  the  whole,  though  I  am  clearly  of  opinion 
that  there  was  evidence  on  which  the  jury  might  have  found  the  malice 
necessary  to  sustain  the  indictment,  and,  that,  notwithstanding  the 
question  expressly  withdrawn  from  it,  yet  I  think  the  question  of  malice 
was  not  left  to  the  jury  at  all  — the  conviction  can  not  be  sustained. 

O'Brien,  J.  I  am  also  of  opinion  that  the  conviction  should  be 
quashed,  and  I  was  of  that  opinion  before  the  case  for  our  consideration 
was  amended  by  my  brother  Lawson.  I  had  inferred  from  the  original 
case  that  his  direction  to  the  jury  was  to  the  effect  now  expressly  stated 
by  amendment,  and  that,  at  the  trial,  the  crown's  counsel  conceded  that 
the  prisoner  had  no  intention  of  burning  the  vessel,  or  of  igniting  rum ; 
and  raised  no  questions  as  to  prisoner's  imagining  or  having  any  ground 
for  supposing  that  the  fire  wouM  be  the  result  or  consequence  of  his 
act  in  stealing  the  rum.  With  respect  to  Regin%  v.  Pembliton^^  it  ap- 
pears to  me  there  were  much  stronger  grounds  in  that  case  for  upholding 
the  conviction  than  exist  in  the  case  before  us.  In  that  case  the  break- 
ing of  the  window  was  the  act  of  the  prisoner.  He  threw  the  stone  that 
broke  it ;  he  threw  it  with  the  unlawful  intent  of  striking^  some  one  of 
the  crowd  about,  and  the  breaking  of  the  window  was  the  direct  and 
immediate  result  of  his  act.  And  yet  the  court  unanimously  quashed 
the  conviction  upon  the  ground  that,  although  the  prisoner  threw  the 
stone  intending  to  strike  some  one  or  more  persons,  he  did  not  intend 
to  break  the  window.  The  courts  above  have  intimated  their  opinion 
that  if  the  jury  (upon  a  question  to  that  effect  being  left  to  them)  had 
found  that  the  prisoner,  knowing  the  window  was  there,  might  have  reason- 
ably expected  that  the  result  of  his  act  would  be  the  breaking  of  the  win- 
dow, that  then  the  conviction  should  be  upheld.  During  the  argument 
of  this  case  the  crown  counsel  required  us  to  assume  that  the  jury  found 
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their  verdict  upon  the  groaod  that  in  their  opinion  the  prisoner  may 
have  expected  that  the  fire  would  be  the  consequence  of  his  act  in 
stealing  the  rum,  but  nevertheless  did  the  act  recklessly,  not  caring 
whether  the  fire  took  place  or  not.  But  at  the  trial  there  was  not  even 
a  suggestion  of  any  such  ground,  and  we  can  not  assume  that  the  jury 
formed  an  opinion  which  there  was  no  evidence  to  sustain,  and  which 
would  be  altogether  inconsistent  with  the  circumstanses  under  which  the 
fire  took  place.  The  reasonable  inference  from  the  evidence  is  that  the 
prisoner  lighted  the  match  for  the  purpose  of  putting  the  spile  in  the 
hole  to  stop  the  further  running  of  the  rum,  and  that  while  he  was  at- 
tempting to  do  so  the  rum  came  in  contact  with  a  lighted  match  and 
took  fire.  The  lecent  case  of  Begina  v.  Welchj^  has  been  also  referred 
to,  and  has  been  relied  on  by  the  Crown  counsel  on  the  ground  that, 
though  the  jury  found  that  the  prisoner  did  not,  in  fact,  intend  to  kill, 
maim,  or  wound  the  mare  that  had  died  from  the  injury  inflicted  by  the 
prisoner,  the  prisoner  was,  nevertheless,  convicted  on  an  indictment 
charging  him  with  having  unlawfully  and  maliciously  killed,  maimed,  or 
wounded  the  mare,  and  such  conviction  was  upheld  by  the  court.  But 
on  referring  to  the  circumstances  of  that  case  it  will  be  seen  that  the 
decision  in  it  does  not  in  any  way  conflict  with  that  in  the  previous  case 
of  Begina  v.  PemblUon,  and  furnishes  no  ground  for  sustaining  the 
present  conviction.  Mr.  Justice  Lindley  who  tried  that  subsequent 
case,  appears  to  have  acted  in  accordance  with  the  opinion  expressed 
by  the  judges  in  Begina  v.  PemblUon.  Besides  leaving  to  the  jury  the 
question  of  prisoner's  intent,  he  also  left  them  a  second  question, 
namely,  whether  the  prisoner,  when  he'  did  the  act  complained  of,  knew 
that  what  he  was  doing  would  or  might  kill,  maim,  or  wound  the  mare, 
and  nevertheless  did  the  act  recklessly,  and  not  caring  whether  the  mare 
was  injured  or  not.  The  jury  answered  that  second  question  in  the 
affirmative.  Their  finding  was  clearly  warranted  by  the  evidence,  and 
the  conviction  was  properly  affirmed.  By  those  two  questions  a  distinc- 
tion was  taken  between  the  case  of  an  act  done  by  a  party  with  the 
actual  intent  to  cause  the  injury  inflicted,  and  the  case  of  an  act  done 
by  a  party  knowing  or  believing  that  it  would  or  might  cause  such  in- 
jury, but  reckless  of  the  result  whether  it  did  or  did  not.  In  the  case 
now  before  us  there  was  no  ground  whatever  for  submitting  to  the  jury 
any  question  as  to  the  prisoner  believing  or  supposing  that  the  stealing 
of  the  rum  would  be  attended  with  a  result  so  accidental  and  so  dan- 
gerous to  himself.  During  the  argument  doubts  were  suggested  as  to 
the  soundness  of  the  decision  of  Begina  v.  Pembliton ;  but  in  my  opin- 
ion that  case  was  rightly  decided,  and  should  be  followed.     Its  authority 
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was  not  qnestioned  in  Begina  v.  Welch,  in  which  the  judges  who  con- 
stituted the  court  were  different  from  those  who  had  decided  Regii%a  v. 
PemblUon,  with  the  exception  of  Lord  Coleridge,  who  delivered  the 
judgments  of  the  court  on  both  occasions. 

Keogh,  J.  I  have  the  misfortune  to  differ  from  the  other  members 
of  the  court.  I  think  it  very  fortunate  for  the  prisoner  that  this  case 
has  lasted  so  long,  and  has  received  such  elaborate  consideration,  for  I 
can  not  be  considered  as  violating  judicial  confidence  when  I  state  that 
if  the  case  were  decided  when  the  arguments  closed  the  conviction  would 
stand.  With  regard  to  the  alteration  made  by  the  learned  judge  who 
tried  the  case,  I  have  read  it,  and  I  do  not  understand  it  to  make  a  par- 
ticle of  difference,  from  what  we  had  so  clearly  and  distinctly  stated 
during  the  progress  of  the  argument.  With  regard  to  the  decision  of 
the  English  Court  of  Criminal  Appeal  in  the  case  of  Eegina  v.  PemhlUon, 
so  much  relied  on  for  the  prisoner,  there  appeared  to  be  considerable 
hesitation  among  the  members  of  the  bench  whether  they  would  venture 
to  overrule  that  decision.  Baron  Deasy,  indeed,  mentioned  that  he 
would  not  hesitate  to  do  so,  and  in  doing  so,  he  would  be  only  following 
suit  to  the  Court  of  Criminal  Apx)eal  in  England,  for  that  court  overruled 
the  decision  of  this  court  in  Regina  v.  Fanning.  Probably,  I  would  not 
have  the  same  cause  for  not  hesitating  to  overrule  them,  for  in  that  case 
I  was  in  the  minority  whose  opinion  they  affirmed ;  but  in  this  particu- 
lar case,  I  see  no  reason  why,  having  a  very  clear  and  distinct  opinion 
in  favor  of  a  conviction,  I  should  not  express  it,  notwithstanding,  that 
I  have  the  misfortune  to  differ  from  my  learned  brethren,  and  also  have 
in  some  way  to  run  at  cross  pui'poses  with  the  decision  in  Begina  v. 
Pembliton,  I  am,  therefore,  of  opinion  the  conviction  should  stand,  as 
I  consider  all  questions  of  intention  and  malice  are  closed  by  the  find- 
ing of  the  jury,  that  the  prisoner  committed  the  act  with  which  he  was 
charged  whilst  engaged  in  the  commission  of  a  substantive  felony.  On 
this  broad  ground,  irrespective  of  all  refinements  as  to  '^  recklessness'' 
and  '^willfulness,"  I  think  the  ^conviction  is  sustained;  and  although, 
if  necessary,  prepared  to  decide  this  case  irrespective  of  Begina  v. 
Pemblitonj  I  think  I  could  distinguish  this  case  from  Begina  v.  PemblUon, 
in  which  the  judges  appear  to  have  been  carried  away  by  the  very 
specific  and  negative  findings  of  the  jury  as  to  the  intention  of  the 
defendant. 

Palles,  C.  B.  I  concur  in  the  opinion  of  the  majority  of  the  court, 
and  I  do  so  for  the  reasons  already  stated  by  my  brother  Fitzgerald.  I 
agree  with  my  brother  Eeogh  that  from  the  facts  proved  the  inference 
might  have  been  legitimately  drawn  that  the  setting  fire  to  the  ship  was 
malicious  within  the  meaning  of  the  24  and  25  Victoria.^    I  am  of 

1  ch.  97. 
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opinion  that  that  inference  was  one  of  fact  for  the  jury,  and  not  a  con- 
clusion of  law  at  which  we  can  arrive  upon  the  case  before  us.  There 
is  one  fact,  from  which,  if  found,  that  inference  would,  in  my  opinion, 
have  arisen  as  matter  of  law,  as  that  the  setting  fire  to  the  ship  was  the 
probable  result  of  the  prisoner's  act  in  having  a  lighted  match  in  the 
place  in  question ;  and  if  that  had  been  found  I  should  have  concurred 
in  the  conclusion  at  which  Mr.  Justice  Keogh  has  arrived.  In  my 
Judgment  the  law  imputes  to  a  person  who  willfully  commits  a  criminal 
act  an  intention  to  do  everything  which  is  the  probable  consequence  of 
the  act  constituting  the  corpus  delicti  which  actually  ensues.  In  my 
opinion  this  inference  arises  irrespective  of  the  particular  consequence 
which  ensued  being  or  not  being  foreseen  by  the  criminal,  and  whether 
his  conduct  is  reckless  or  the  reverse.  This  much  I  have  deemed  it 
right  to  say  to  prevent  misconception  as  to  the  grounds  upon  which  my 
conviction  is  based.  I  wish  to  add  one  word  as  to  Regina  v.  PemJbliton^ 
In  my  opinion  the  learned  judges  who  were  parties  to  that  decision 
never  intended  to  decide,  and  did  not  decide,  anything  contrary  to  the 
views  I  have  expressed.  That  they  did  not  deem  actual  intention,  as 
distinguished  from  implied  intention,  essential,  is  shown  by  the  subse- 
quent case  of  Eeginay.  Wdch^  in  which  an  indictment  under  the  foiti^Ji 
section  of  the  same  act  was  upheld,  although  actual  intention  was  neg- 
atived by  the  jury.  The  facts  found  in  answer  to  the  second  question 
in  that  case  can  not  be  relied  upon  as  evidence  of  actual  intention.  As 
evidence  they  would  have  been  valueless  in  face  of  the  finding,  negativ- 
ing the  fact  which  in  this  view  they  would  have  but  tended  to  prove. 
Their  value  was  to  indicate  a  state  of  facts  in  which  intention  was  im- 
puted by  an  irrefutable  inference  of  law.  It  was  not  germane  to  the 
actual  decisions  in  Regina  v.  PembLiton^  and  Regina,  v.  Welch^  to  de- 
termine whether  the  state  of  facts  from  which  this  inference  of  law 
arises  is  that  suggested  in  the  first  case  and  acted  upon  by  the  second, 
or  the  circumstance  of  one  act  being  the  natural  consequence  of  the 
other.  Some  of  the  learned  judges,  no  doubt,  during  the  arguments, 
and  in  their  judgments  in  the  first  case  indicate  a  state  of  facts  from 
which  this  inference  would  arise.  They  do  not  decide  that  the  same 
inference  might  not  arise  in  the  other  state  of  facts  to  which  I  have 
alluded.  If,  contrary  to  my  own  view  of  that  case,  it  shall  be  held  to 
involve  that  intention  to  do  that  which  is  a  necessary  consequence  of  a 
wrongful  act  willfully  committed,  is  not  an  inference  irrefutable  as 
matter  of  law,  I  must  say,  with  unfeigned  deference,  that  I  shall  hold 
myself  free  hereafter  to  decline  to  follow  it.  The  Lord  Chief  Justice 
of  the  Common  Pleas,  who,  in  consequence  of  illness,  has  been  unable  to 

1 12  Cox.,  C.  C.  607. 
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preside  to-day,  has  authorized  to  state  that  he  considers  that  the  ease 

before  us  is  concluded  by  BeginaY,  PemblUon. 

DsAST,  B.,  and  Lawson,  J.,  concurred. 

Conviction  quashed. 


ABSON— BUBNING  JAIL  TO  ESCAPE. 

Delanet  t;.  State. 

[41  Tex.  601.] 
In  the  Supreme  Court  of  Texas. 

▲  Priaonar  who  Bums  a  Hole  in  the  floor  of  a  prison  tor  the  purpose  of  making  hie 
escape  though  the  hole  so  made  is  not  guilty  of  arson. 

Mike  Delaney  was  tried  with  John  Whaley  for  burning  a  calaboose 
for  confining  prisoners,  in  the  city  of  Bonham.  They  had  been  ar- 
rested for  drunkenness  late  at  night  and  put  in  the  calaboose.  Soon 
after  being  imprisoned,  Delaney,  still  drunk,  swore  that  he  would  bum 
up  the  town  of  Bonham  before  the  next  Tuesday  night.  Late  in  the 
night  of  17th  March  the  cries  of  defendant  were  heard  calling  for  water 
to  extinguish  fire.  A  fire  had  been  kindled  on  the  floor  with  the  staves 
of  a  bucket,  and  the  floor  burned  through.  Water  was  handed  to  de- 
fendant through  the  grates  of  the  prison,  with  which  he  extinguished 
the  fire. 

No  witnesses  were  introduced  for  the  defence.  The  Judge,  after 
copying  in  his  charge  the  statutory  definition  of  arson,  and  informing 
the  jury  that  a  calaboose  was  a  public  building,  instructed  it  further,  as 
follows:  ^^On  the  trial  of  a  criminal  action,  when  the  facts  have  been 
proved  that  constitute  the  offense,  it  devolves  on  the  accused  to  establish 
the  facts  or  circumstances  on  which  he  relies  to  excuse  or  justify  the  pro- 
hibited act  or  omission.  Drunkenness  is  no  excuse  for  crime.  A  man  is 
always  presumed  to  intend  the  natural  consequences  of  his  own  act,  and 
if  you  have  a  reasonable  doubt  arising  from  the  evidence  that  this  de- 
fendant did  not  willfully  set  fire  to  the  calaboose,  or  if  he  did  not  aid  in 
doing  so,  you  will  find  him  not  guilty ;  but  if  you  believe  that  he  did 
willfully  set  fire  to  it,  or  aid  in  doing  so,  you  will  find  him  guilty  as  be- 
fore charged." 

Verdict  of  guilty,  and  punishment  assessed  at  five  years  in  the  peni- 
tentiary.  ' 

There  was  a  motion  for  new  trial,  supported  by  the  aflidavit  of  the 
co-defendant  Whaley,  to  the  effect  that  the  fire  was  accidentally  com- 
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municated  to  th'e  fioor  from  a  pipe  which  one  of  the  prisoners  had  been 
smoking.     Motion  overruled,  and  defendant  appealed. 

No  briefs  for  appellant  have  reached  reporters. 

Oeorge  Clark ,  Attorney-General,  for  the  State. 

Roberts,  C.  J.  We  do  not  think  that  the  court  erred  in  admitting 
the  threats  of  defendant,  ^*  that  he  would  burn  up  the  calaboose  and 
town  of  Bonham  before  the  next  Tuesday  night,"  while  he  was  im- 
prisoned. It  does  not  stand  on  the  same  ground  of  confession  of  hav- 
ing previously  committed  an  offense  made  after  and  during  his 
imprisonment.  Nor  do  we  think  the  affidavit  of  his  co-defendant,  that 
the  burning  was  accidental,  was  a  good  ground  for  a  new  trial,  as  pre^ 
sented  in  defendant's  motion,  because  the  facts  developed  on  the  trii^ 
did  not  show  that  there  was  no  evidence  against  his  co-defendant 
Whaley.  It  was  nearly  as  strong  against  one  of  them  as  against  the 
other,  the  threat  made  by  the  defendant  on  the  previous  evening  being 
the  only  dijfference.  The  only  other  ground  in  the  motion  for  a  new 
trial  was  that  the  verdict  was  contrary  to  the  law  and  evidence.  Arson 
is  the  willful  burning  of  a  house.  The  house  need  not  be  consumed 
with  fire  to  constitute  the  offense.  It  will  be  sufficient  to  show  that  a 
person  set  fire  to  the  house,  to  the  extent  that  some  pai-t  of  the  house 
was  on  fire,  unless  it  is  made  clearly  to  appear  that  it  was  accidental,  or 
was  for  some  other  object  wholly  different  from  the  intention  to  bum  up 
or  consume  the  house.  If,  for  instance,  it  appears  from  the  evidence 
that  a  person  confined  in  prison  set  fire  to  the  door  to  bum  off  the  lock 
so  as  to  make  his  escape,  or  that  he  burned  a  hole  in  the  floor  or  in  the 
wall  for  the  same  purpose,  it  would  not  be  arson.  So  it  has  been  held 
by  the  courts  of  other  States.^ 

If,  however,  a  prisoner,  or  a  number  of  prisoners  in  concert,  should 
set  fire  to  a  jail  without  such  definite  purpose,  but  for  the  purpose  of 
burning  the  jail  sufficiently  to  produce  the  alarm  of  fire,  and  in  the  con- 
sequent confusion  make  an  escape,  being  at  the  same  time  indifferent  as 
to  whether  the  jail  was  consumed  or  not,  that  would  be  arson. 

In  this  case  the  evidence  is  circumstantial.  There  is  no  direct  evi- 
dence that  both  or  either  of  the  two  prisoners  set  fire  to  the  calaboose, 
and  the  circumstances  tended  very  strongly  to  show  that  they  were  en- 
deavoring to  burn  a  hole  in  the  floor,  so  as  to  make  their  escape  through 
it.  The  fire  must  have  been  burning  for  some  time,  x>erhaps  several 
hours  before  daylight.  It  is  not  reasonable  to  suppose,  considering  the 
trivial  importance  of  their  offense,  as  indicated  by  their  fines  next 
day,  after  they  were  put  in  drunk,  that  they  were  desperate  enough  to 
intend  to  burn  up  the  calaboose  during  the  night,  with  themselves  in  it. 

1  People  V.  Cotteral  18  Johne.  115;  State  v.  HitoheU,  6  IrecL  8Ba 


DELANEY  V.  STATE.  813 

When  they  gave  the  alarm  of  fire,  about  daylight,  they  did  not  act  like 
persons  who  had  set  fire  to  the  house  to  produce  general  alarm  and 
escape  in  the  confusion.  Had  that  been  their  design,  we  should  have 
reasonably  expected  that  they  would  have  waited  until  the  fire  had  taken 
greater  effect,  and  then,  upon  giving  alarm,  have  let  others  rush  into 
the  calaboose  to  extinguish  the  fire,  with  the  hope  of  there  having  been 
a  chance  to  rush  out.  Instead  of  that,  defendant  called  for  water  the 
first  thing,  and  it  being  handed  to  him  through  the  grated  window,  he 
put  out  the  fire  himself  on  the  inside,  and  another  person,  crawling 
under  the  calaboose,  put  it  out  on  the  under  side  of  the  fioor ;  so  that 
the  Are  wa8  entirely  extinguished,  and  the  prisoners  were  stUl  in  prison, 
when  the  marshal  of  the  town  came  with  the  key,  unlocked  the  door, 
went  in  and  examined  the  premises  in  reference  to  the  burning.  There 
is  not  the  least  intimation  on  the  part  of  any  of  the  witnesses  that  they 
made  any  effort  to  escape.  The  marshal  does  not  even  state  that  he 
summoned  a  guard  when  he  took  them  before  the  mayor,  where  they 
were  each  fined  two  dollars  and  fifty  cents  and  discharged.  The  whole 
trial  of  the  case  seems  to  have  proceeded  upon  a  view  of  the  law,  that 
if  the  defendant  did  willfully  set  fire  to  the  calaboose,  he  was  guilty  of 
arson,  whatever  might  have  been  his  intention  in  doing  it.  The  jury 
was  instructed  that:  ''  On  the  trial  of  a  criminal  action,  when  the  facts 
have  been  proved  which  constitute  the  offense,  it  devolves  on  the  ac- 
cused to  establish  the  facts  or  circumstances  on  which  he  relies  to 
excuse  or  justify  the  prohibited  act  or  omission."  This  charge  in  this 
shape,  though  its  meaning  may  be  well  understood  by  a  lawyer,  may 
sometimes  be  well  calculated  to  mislead  a  jury.  The  facts  or  circum- 
stances of  excuse  may  have  been  already  shown  by  the  evidence  for  the 
prosecution,  and  then  it  would  not  devolve  on  the  defendant  to  show 
them.  So  in  this  case,  all  the  witnesses  that  knew  anything  about  the 
transaction  had  been  examined  by  the  State.  The  defendant  had  no 
means  of  showing  anything  more,  as  he  could  not  put  his  co-defendant 
on  the  stand  as  a  witness.  The  jury  might  have  been  correctly  told 
that  it  devolved  on  defendant  to  show  such  facts,  unless  they  appeared 
in  the  evidence  of  the  prosecution,  and  then  their  minds  would  have 
been  directed  to  the  facts  in  proof,  and  not  have  been  left  to  the  possi- 
ble conclusion  that,  as  the  defendant  had  introduced  no  evidence  on  his 
part,  there  was  none  favorable  to  him  before  them  already  for  their  con- 
sideration. 

Another  objection  to  this  charge  in  reference  to  this  case  is,  that  it 
did  not  indicate  to  the  jury  what  facts  would  be  an  excuse  for  willfully 
setting  fire  to  the  calaboose,  or,  indeed,  that  there  could  possibly  beany 
such  facts.  It  is  true  that  it  was  not  incumbent  on  the  court  to  indi- 
cate any  such  facts,  if  the  evidence  did  not  point  to  them.    For  in- 
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stance,  it  was  not  required  that  the  court  should  have  told  the  jury  that 
if  they  believed  the  defendant,  upon  recovering  from  his  drunken  spell, 
was  about  to  freeze,  and  built  a  little  fire  with  the  staves  and  hoops  of 
the  bucket  on  the  floor  to  avoid  that  calamity,  and  did  not  design  to 
bum  the  building  to  any  dangerous  extent,  under  the  reasonable  ex- 
ception of  being  able  to  control  the  fire,  that  would  excuse  him  from 
the  criminality  of  arson  because  there  was  no  evidence  that  it  was  then 
cold,  and  no  other  evidence,  tending  to  establish  such  a  conclusion. 
But  there  was  evidence  tending  to  show  that  if  the  defendant  willfnlly 
set  fire  to  the  floor  at  all,  it  was  done  to  bum  a  hole  through  it  to  make 
his  escape.  And  the  chaise  should,  therefore,  have  indicated  that  as  a 
fact,  which,  if  they  believed  it  to  be  true  from  the  evidence,  would  be 
an  excuse  suflftcient  to  relieve  him  from  the  charge  of  arson. 

In  reference  to  the  facts  in  the  evidence,  all  being  circumstantial,  the 
matters  to  be  considered  in  coming  to  a  conclusion  were,  that  the  floor 
of  the  calaboose  was  certainly  on  flre,  and  a  small  hole  had  been  burned 
through  it.  The  staves  of  the  bucket  were  found  partially  burned,  with 
the  burnt  ends  towards  and  near  the  fire.  Some  coals  were  found  under 
the  fioor,  with  some  chips  and  shavings  near  them.  There  was  no 
water  left  in  the  calaboose.  The  two  prisoners  had  been  put  in  while 
dmnk  on  the  evening  previous,  most  probably  only  because  they  were 
drunk,  and  one  of  them  noisy. 

Under  a  view  of  all  these  circumstances,  the  questions  presenting 
themselves  were  (as  no  one  saw  the  thing  done  who  can  give  evidence, 
if  any  one  did  see  it),  Was  the  fire  accidental,  or  was  it  set  on  purpose? 
If  on  purpose,  was  it  done  by  defendant,  or  his  co-defendant,  in  the 
building  or  by  some  one  under  it?  If  done  by  some  one  in  the  build- 
ing, was  it  done  by  both  or  by  one,  and  which  one?  If  defendant  was 
implicated  in  purposely  doing  it,  was  it  done  to  consume  the  building 
with  fire,  or  to,  make  a  hole  to  get  put,  or  was  it  done  with  a  reckless 
disregard  as  to  whether  the  building  was  consumed  with  fire  or  not, 
and  for  the  purpose  of  producing  alarm  and  confusion  to  facilitate  their 
escape  ? 

That  the  burning  was  done  by  the  defendant,  was  a  material  fact  to 
to  be  found  by  the  jury,  and  which  was  not  to  be  taken  for  granted 
simply  from  the  fact  that  he  could  have  done  it.  If  they  had  been  sat- 
isfied of  that  fact,  beyond  a  reasonable  doubt,  from  a  consideration  of 
all  the  evidence,  then  they  might  have  presumed  that  it  was  a  willful 
burning,  if  there  was  not  enough  evidence  to  satisfy  them  that  it  was 
not  willful,  but  was  only  accidental,  or  done  for  the  purpose  only  of 
making  a  hole  in  the  fioor  through  which  to  escape.^ 

1  Ab  to  aoeideiital  or  negligent  burning,  see  Rom.  on  Or,  649;  Wliart.  Or.  L.,  aee.  1681. 
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In  New  York,  the  statute  makes  arson  the  ^'  willful  burning,"  etc., 
as  in  this  State. 

In  North  Carolina,  the  statute  makes  arson  the  '*  willful  and  malicious 
burning,"  etc.,  as  at  common  law. 

In  both  of  those  States  it  has  been  held,  in  well  considered  cases,  that 
where  it  appeared  reasonably  certain,  from  all  the  facts  and  circum- 
stances in  evidence,  that  the  purpose  of  the  prisoner  in  Jail  in  setting 
fire  to  it  was  only  and  solely  to  bum  the  lock  off  the  door  (in  one 
case),  or  to  burn  a  small  hole  (in  the  other  case)  to  enable  him  to  make 
his  escape,  it  would  not  be  the  willful  burning  of  the  house  as  contem- 
plated by  the  law  of  arson.  They  both  also  held  that  if  defendant  set 
fire  to  the  house,  he  would  be  guilty  of  arson,  unless  it  did  clearly  ap- 
pear that  his  intention  in  doing  it  was  only  to  so  bum  it  (as  above 
stated)  as  to  make  his  escape.^ 

Concurring  in  this  view  of  the  law,  we  are  of  the  opinion  that  the 

court  failed  to  charge  the  law  of  the  case  as  it  was  required  to  be  done 

by  facts  in  evidence,  for  which  error  the  Judgment  is  reversed  and 

cause  remanded. 

Reversed  and  remanded. 


ABSON  —  BUILDINQ  —  BUILDING     BUINED     BY     FIBE     Ain>     BEING 

BEPAIBED. 

B.  V.  Labadib. 

[83  U.  C.  Q.  B.  429.] 

In  the  Upper  Canada  Court  of  Queen' 8  Beneh^  1872. 

The  Bemalna  of  a  Wooden  Dwelling  hooee  after  a  prevloas  Are  whioh  left  only  a  few 
raften  of  the  roof,  and  Injared  the  sides  and  floors  so  as  to  render  it  uninhabitable  is  not 
a  **  building  "  within  the  statute. 

Morrison,  J.  Much  difficulty  has  arisen  in  criminal  cases  of  this  nature 
as  well  as  that  of  burglary ,  as  to  what  constitutes  buildings,  houses,  etc., 
specificaUy  named  in  the  various  statutes.  Our  own  act  82  and  83 
Victoria^  uses  almost  every  name,  term,  and  description  by  which  particu- 
lar buildings  are  called  or  generally  known,  and  the  Legislature  has 
deemed  it  expedient,  in  the  seventh  section,  to  further  use  the  compre- 
hensive term  * '  building  "  so  as  to  include  every  possible  fabric  or  erection 

1  People  V.  Ootteral  18  Johns.  115 ;  >  ch.  59,  in  the  id,  8d,  4th,  5th,  and  8th  seo- 
Btate  V.  Mitchell,  5  Ired.  850.  tions. 
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coming  withia  that  term.  That  section  enacts :  '^Whoever  unlswf ally 
and  maliciously  sets  fire  to  any  building,  other  than  such  as  are  in  this 
act  before  mentioned,  is  guilty  of  felony."  The  prisoner  is  indicted 
for  setting  fire  to  ''a  certain  building,"  and  the  question  is,  does  the 
evidence,  as  reported  by  the  learned  judge,  show  setting  fire  to  a  build- 
ing of  any  kind.  From  the  report  of  the  case,  the  learned  judge  must 
be  taken  to  have  told  the  jury,  for  the  purposes  of  the  trial,  that  what 
was  alleged  as  set  fire  to,  was  a  building  within  the  meaning  of  the  act. 
Now  the  case  shows  it  to  be  the  remains  of  a  wooden  dwelling-house, 
that  had  been  so  much  injured  by  a  previous  fire  that  the  roof  was 
almost  entirely  gone ;  that  only  a  few  of  the  rafters  were  left ;  that  the 
sides  were  greatly  damaged,  and  that  it  was  untenantable.  It  was 
described  by  the  witness  as  the  relics  of  the  building.  I  can  find  no 
case,  and  none  was  cited,  giving  a  judicial  meaning  of  the  word  build- 
ing. The  absence  of  authority  is  accounted  for  by  the  statutes  de- 
scribing almost  every  structure  by  its  distinguishing  and  well  known 
appellation,  coming  within  the  generic  term  of  building.  Webster 
defines  it  to  be  ''a  fabric  or  edifice  constructed  for  use  or  convenience, 
as  a  house,  church,  a  shop,"  etc.  The  Imperial  Dictionary  gives  the 
same  definition.  In  the  case  of  Elsmore  v.  The  Inliahitants  of  St. 
BriaveVs^  ^  the  question  was  whether  the  buUding  which  was  set  fire  to, 
came  within  the  description  of  a  house,  outhouse,  or  barn.  It  ap- 
peared to  have  been  built  for  the  purpose  of  being  used  as  a  dwelling- 
house  ;  but  it  was  in  an  unfinished  state,  and  had  never  been  inhabited. 
Bayley,  J.,  in  giving  judgment,  said:  ^^  There  can  not  be  any  doubt 
that  the  building  in  this  case  was  not  a  house  in  respect  of  which  bur- 
lary  or  arson  could  be  committed.  It  was  a  bouse  intended  for  resi- 
dence, but  it  was  not  inhabited.  It  was  not,  therefore,  a  dwelling- 
house,  though  it  was  intended  to  be  one.  It  was  not  an  outhouse, 
because  it  was  not  parcel  of  a  dwelling-house.  But  it  was  contended  it 
was  a  barn,  because  it  had  been  used  for  those  purposes  for  which  a 
bam  is  used.  The  building  had  three  stories,  chimneys,  a  staircase, 
and  windows.  The  plaintiff  had  deposited  in  it  a  quantity  of  straw  and 
agi*icultural  implements.  On  consideration,  we  are  of  opinion  that 
this  building  was  not  a  barn,  within  the  meaning  of  that  word  as  it  is 
used  in  this  statute.  It  was  a  house  applied  to  those  purposes  to  which 
a  barn  might  be  applied."  After  referring  to  the  statute,  providing 
that  a  capital  offense  should  be  committed  against  that  statute  by  such 
burning,  Bayley,  J.,  says:  "  The  statute,  therefore,  with  reference  to 
a  case  like  the  present,  must  be  construed  strictly ;  and,  so  construing 
it,  we  are  of  the  opinion  that  the  building  consumed  by  fire  in  this  case 

1  SB.fto.m. 
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was  not  a  house,"  etc.,  ^'  within  the  meaning  of  this  act  of  Parliament; 
and  in  this  opinion  Lord  Tenterden  with  whom  we  have  conferred  upon 
this  case,  concurs."  In  this  case  it  was  contended  that  a  house  in- 
tended for  a  dwelling  house,  but  which  had  not  been  completed  and 
had  never  been  inhabited,  was  not  a  house  within  the  meaning  of  the 
Legislature. 

In  Queen  y.  CoUey^^  an  indictment  for  setting  fire  to  a  stable,  the 
evidence  was,  that  the  building  was  built  for,  and  had  been  used  as 
a  stable,  but  for  eight  or  ten  years  had  been  allowed  to  fall  into  decay ; 
the  manger  and  racks  had  been  removed,  the  roof  partly  fallen  in,  and 
the  building  was  used  as  a  shed  only.  Cbesswell,  J.,  interposed,  and 
said  that  the  building,  in  its  present  state,  could  not  be  considered  a 
stable ;  the  description  in  the  indictment  must  be  made  out  by  evidence 
of  its  present  state,  whereas  now  it  was  merely  a  shed.  This  was 
before  the  seventh  and  eighth  Victoria,  which  includes  a  shed,  and  an 
acquittal  was  directed. 

If  we  apply  the  reasoning  adopted  in  this  latter  case,  what  was  set 
on  Are  by  this  prisoner,  in  its  then  present  state,  was  the  remains,  or, 
to  use  the  expression  of  the  witnesses,  the  relics,  of  a  house,  which 
remains  were  being  used  for,  or  in  the  construction  of  a  building  in- 
tended on  completion  to  be  used  as  a  house. 

Can  those  remains,  in  their  then  state,  be  called  a  building?  I  think 
not,  any  more  than  the  framework  of  a  frame  building  partly  up,  say 
without  the  roof,  can  be  called  a  building.  It  is  only  a  state  of  pro- 
gress towards  a  building.  At  what  state  of  progress  could  it  be  called 
a  building  —  when  the  sills  are  put  in  their  place,  or  when  the  plates 
are  placed  to  receive  the  roof? 

Applying  the  principle  laid  down  in  the  case  in  8  Barnewall  and 
CressweU,  that  decision  shows  that  if  the  indictment  sets  out  any  of 
the  buildings  mentioned  in  the  sections  preceding  the  seventh  section, 
the  evidence  required  to  support  the  indictment,  must  show  the  build- 
ing or  erection  to  be  one  of  the  kind  specifically  mentioned,  not  one  in 
an  unfinished  state  and  that  could  not  be  used. 

Now,  the  seventh  section  of  our  act  was  intended  to  cover  and  include 
every  other  kind  of  building,  not  otherwise  mentioned  in  the  act,  and 
there  are  many  to  which  it  would  refer,  and  the  same  principles  must 
apply  to  every  other  such  building  included  within  its«provisions. 

These  statutes  must  be  construed  with  strictness.  If  the  Legislature 
intended  that  any  person  who  should  set  fire  to  a  building  while  in 
progress  of  construction  should  be  guilty  of  felony,  or  that  partially 
destroyed  structures,  such  as  the  one  in  question,  should  be  subjects  of 
arson,  it  should  have  said  so  in  clear  terms. 

1  )  Moo.  &  Bob.  475. 
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On  consideration  I  do  not  think  there  was  any  evidence  to  support 
the  indictment  in  this  case.  What  was  set  fire  to  was  not,  in  my  opinion, 
a  building,  within  the  terms  used  in  the  statute,  and  the  prisoner  ought 
not  to  have  been  convicted. 

No  objection  was  taken  to  the  form  of  the  indictment.  It  seems  to 
me,  although  I  give  no  considered  opinion  on  the  point,  that  the  indict- 
ment should  set  out  the  nature  of  the  building  according  to  the  form  given 
by  the  Procedure  Act,^  for  malicious  injuries  to  property.  If  that 
form  had  been  followed  here,  it  would  have  suggest^  great  difficul- 
ties in  the  way  of  a  conviction. 

Wilson,  J.,  concurred. 

Conviction  set  <uide. 


NOTES. 

§  828.  Arson  Defined.  —  Arson  is  the  wiUf al  and  malicloas  burning  of  the 
house  or  oathouse  of  another  with  intent  to  injure  another. 

§  829. Intent  must  be  to  Destroy  Property  or  Injure  Owner.  —  There- 
fore baming  a  hole  in  a  guard-house  for  the  purpose  of  escaping  and  not 
to  consume  or  injure  the  buUdlng  is  not  arson,'  and  so  as  to  setting  fire  to  a 
gaol  for  the  same  purpose.*  Willfully  throwing  a  light  into  a  post-office  letter- 
box in  a  house  with  the  intention  of  burning  the  letters,  but  not  the  house  is 
not  arson.*  Under  the  English  statute  a  person  who  set  fire  to  goods  in  a  house 
intending  to  injure  the  owner  of  the  goods,  but  not  to  bum  the  house  or  injure 
its  owner,  is  not  guilty  of  arson.^  8o  where  a  person  intending  to  steal  aod- 
dentaUy  set  fire  to  a  ship,  this  was  held  not  arson.* 

§  830. Burning  Bteentlal. — To  scorch  wood  without  consuming  any  of 

it  is  not  sufficient  burning  to  constitute  arson  .^ 

§  381. Must  be  '*  House  of  Another." — If  the  occupant  is  in  possession 

rightfully  and  bams  the  house,  he  can  not,  in  a  legal  sense,  be  guUty  of  burning 
the  dwelling-house  of  '*  another.'*  *  As  when  he  is  in  possession  of  the  property 
under  a  contract  to  purchase.*  A  tenant  in  possession  of  a  copyhold  messuage 
is  not  guUty  of  arson  in  burning  it,  although  it  has  been  surrendered  to  the  use 
of  the  mortgagee;  for  it  is  not  the  house  of  another  whUe  the  tenant  continues 
in  possession. 1*    So  a  tenant  from  year  to  year  is  not  guilty. " 

1  88, S8 Vict, oh. 29.  V  B.  v.Bii88eU,0.  &  M.54S(18IS).    At  to 

s  Jonklns  v.  State,  88  6a.  38  (1874).  the  meaning  of  '*  born,"  see  Graham  «.  SUte, 

8  Delaney  v.  State, 41  Tex.  601 ;  People  v,  40  Ala.  650  (1807). 

Cotteral,18Johns.  116(1820);  State  v.Mitoh-  •  State    v.  Hannett,  54    Vt.   88  (1881): 

eU,  6  Ired.  (L.)  850  (1816) .  Boberte  v.  State,  7  Cold.  360  (1870). 

«  R.  V.  Batetone,  10  Oox,  81  (1864).  •  State  v.  FUh,  87  N.  0. 828  (1850). 

•  R.  9.  ChUd,  12  Oox,  64  (1871).  lo  B.  v.  Spalding,  1  Leaoh,  288  (1780) ;  B.  v. 

*  B.  V.  Faulkner,  13  Oox,  650  (1877) .  Breeme,  1  Leach,  861  (1780). 

u  B.  9.  Pedley,  1  Leaoh,  277  (17B8). 
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In  Sullivan  y.  StaUf^  the  prisoner  being  in  possession  of  a  house  on  public 
land  nnder  a  lease  from  B.,  who  preylously,  by  a  verbal  contract,  had  sold  the 
possessory  right  to  G.  without  the  prisoner's  knowledge,  and  the  latter  ejected 
C,  who  had  entered,  and  burned  the  house,  the  prisoner  was  held  not  guilty  of 
arson. 

}  332. Mu0t  be  a  DwelUnff-HouBe.  —  The  house  burned  must  be  a 

dwelling  house,  i.e.,  a  house  in  which  one  lives ;  it  must  be  occupied.*  A  house 
built  for  a  dwelling-house,  but  unoccupied  for  ten  months  previous,  is  not  a 
**  dwelling-house."  *    A  gaol  is  not  a  "  dwelling-house."  * 

§333.  Uncompleted   House   not  a  "DwelUng-Houae."— The  house 

must  be  complete.'. 

In  State  v.  MeOowan,*  the  court  say:  <<  The  information  charges  the  accused 
with  burning  a  dwelling-house,  and  the  question  in  the  case  is  whether  the 
building,  which  was  In  fact  burned  by  him,  was  a  dwelling-house  within  the 
meaning  of  the  common  law  on  this  subject.  That  it  was  a  dwelling-house,  as 
distinguished  from  a  building  of  any  other  kind,  is  certain.  The  building  is 
described  to  be  one  buUt  and  designed  for  a  dwelling-house,  constructed  in  the 
usual  manner.  It  was  designed  to  be  painted,  but  was  not  yet  finished  in  that 
respect,  and  not  quite  all  the  glass  was  set  in  one  of  the  outer  doors.  The 
building  had  never  been  occupied,  and  it  was  not  parcel  nor  appurtenant  of  any 
other.  We  think  this  was  not  a  dwelling-house  in  such  a  sense  as  that  to  bum 
it  constituted  the  crime  of  arson.  In  shape  and  purpose  it  was  a  dwelling 
house,  but  not  in  fact,  because  it  had  never  been  dwelt  in  —  it  had  never  been 
used,  and  was  not  contemplated  as  then  ready  for  the  habitation  of  man. 

<'  Arson,  as  understood  at  the  common  law,  was  a  most  aggravated  felony,  and 
of  greater  enormity  than  any  other  unlawful  burning,  because  it  manifested  in 
the  perpetrator  a  greater  recklessness  and  contempt  of  human  life  than  the 
burning  of  any  other  building  in  which  no  human  being  was  presumed  to  be. 
Such  seems  to  be  the  spirit  of  the  English  cases  on  this  subject,  and  especially 
the  late  case  of  EUmore  v.  The  Hundred  of  St,  Briavells.''  In  that  case  Bayley, 
J.,  in  speaking  of  the  building  therein  described,  says:  *It  appeared  to  have 
been  built  for  the  purpose  of  being  used  as  a  dwelling-house,  but  it  was  in  an 
'  unfinished  state  and  never  was  inhabited.  There  can  not  be  a  doubt  that  the 
building  in  this  case  was  not  a  house  in  respect  of  which  burglary  or  arson  could 
be  committed.  It  was  a  house  intended  for  residence,  though  it  was  not  inhab- 
ited. It  was  not,  therefore,  a  dwelling-house,  though  it  was  intended  to  be 
one.' 

«  A  dwelling-house  once  inhabited  as  such,  and  from  which  the  occupant  is  but 
temporarily  absent,  would  not  fall  within  the  foregoing  principle.  It  may  not 
be  necessary  to  determine  another  question  made  In  this  case  whether  it  apper- 
tained to  the  court  or  the  jury  to  determine  the  character  of  the  building. 

1  5  St.  &  P.  175  (1S84).  <  Hooker  v.  Com.  18  Gratt.  768  (1866). 

S  Com.  V.  Barney,  10  Cnah.  478  (18S9) ;  State  *ILv.  Connor,  9  Cox,  85  (1846) . 

V,  WolfenbeiKer,  20  Ind.  243  (1863) ;  Anony-  •  K.  o.  Edgell,  11  Cox,  188  (1867). 

mous,  1  Lewin,  8  (1828) ;  State  v.  Warren,  83  •  20  Conn.  245  (1850). 

Me.  80  (1851);  Com.  o.  Buzzeil,  16  Pick.  158  ^  8  Barn.  A  Cress.  461;  15  Eng.  Com.L. 
(1854).    *'Any  house"  doos  not  include  a      266;  2 Buss,  on  Cr.  556. 
"  gin  house.*'   State  «.  Thomas,  81  K.  C.  555 
(1879). 
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But  we  think  it  was  the  duty  of  the  court  to  have  instructed  the  jury  as  to  the 
law  of  the  matter,  and  leave  it  to  them  to  say  from  the  proof  whether  the  boild- 
ing  was  a  house,  within  the  meaning  of  the  law  thus  explained.  The  considera- 
tions we  have  now  expressed  induce  us  to  grant  a  new  trial  of  this  cause.    In 

this  opinion  the  other  judges  concurred. 

New  trial  to  ht  ffranted.^^ 

§334. "House"  Oonstrued. — A  building  erected  not  for  habitation 

but  for  workmen  to  take  their  meals  in,  which  has  four  walls,  a  roof  but  not 
windows,  and  in  which  a  person  slept  with  the  knowledge,  but  without  the  per- 
mission of  the  owner  is  not  a  <'  house.''  ^ 

§  385. Adjoining. — To  constitute  arson  in  the  second  degree  under  tbe 

New  York  statute,  the  buildlDg  set  fire  to,  to  be  '<  adjoining  "  a  dwelUng*hoase 
must  actually  touch  it  or  be  within  the  curtilage  thereof.^ 

§  386.  "  Building  Breoted."  —As  to  the  construction  of  this  phrase,  s^ 

McQary  v.  Peopled 

§  837. '*  Building  or  Boom." — As  to  the  construction  of  this  phrase,  see 

States,  0* Connelly 

m 

§  838. "Building Other  Than  a  DweUinguHouae/'  —  A  saw  mill  is  not 

within  this  phrase.' 

§  889. *'  Building  Used  in  Oarrylng  on  the  Trade  of  a  OarpecLter."— A 

building  used  by  a  carpenter  who  was  putting  up  a  house  near  it,  as  a  place  of 
deposit  for  his  tools  and  window  frames  which  he  had  made,  but  in  which  no 
work  was  carried  on  by  him  is  not  a  "  building  used  in  carrying  on  the  trade  of 
a  carpenter."* 

§  340.  Arson —  "Outhouse." — An  open  building  in  a  field  at  a  distance 
from  and  out  of  sight  of  the  owner's  house,  is  not  an  <<  outhouse ;  "  ^  nor  is  a 
drying  loft  belonging  to  a  paper  mill;  *  nor  is  a  cart  house  consisting  of  a  stub- 
ble roof  supported  by  uprights  in  a  field  at  a  distance  from  other  buildings.' 
In  B,  y.  Haughton^^  the  prisoner  was  indicted  under  a  statute  for  burning  an 
«  outhouse  "  and  a  <<  stable."  The  building  burned  had  been  built  for  an  oren 
to  bake  bricks,  but  afterwards  was  roofed  and  a  door  put  to  it.  Here  the 
owner  kept  a  cow ;  but  there  was  no  house  or  farm-yard  near,  the  nearest  dwell- 
ing being  one  hundred  yards  off  and  belonging  to  another  person.  It  was  held 
that  this  building  did  not  come  within  either  word.  <*  I  am  clearly  of  opinion," 
said  Mr.  Justice  Taunton,  <<  that  this  is  not  a  case  within  the  act  of  Parliament. 
It  is  true  that  the  word  <  outhouse '  occurs  in  the  act  of  Parliament,  but  I  ap- 
prehend that  it  has  been  settled  from  ancient  times  that  an  outhouse  must  be 
that  which  belongs  to  a  dwelling-house,  and  is  in  some  respects  parcel  of  such 

1  B.  V.  England.  1  O.  A  K.  534  (1844).    And  •  R.  v.  Smith,  14  U.  0.  Q.  B.  546. 

as  to  the  construction  of  "  hoase,"  see  B.  v.  •  B.  v.  ElUson,  1  Moody,838  (18S2}. 

Klmbrey,  6  Cox,  464  (1854).  «  B.  v.  Taylor,  1  Leach,  68  (1759). 

s  Peverelly  t>.  People,  3  Park.  0.  0.  59  •  R.  v.  Parrott,  6  G.  A  P.  482  (18S4).  And 

(1856).  as  to  the  oonstraotion  of  *' oathouse,"  see 

8  45  N.  Y.  153  (1871).  State  v.  Roper,  88 1^.  C.  656  (1883) ;  B.  v.Mun- 

«  26  Ind.  967  (1866) .  son,  %  Oox,  186  (1847). 

ft  State  V.  Livermore,  44  N.  H.  886  (1862).  lo  5  0.  A  P.  655  (1883). 
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dwelling-hoQse.  This  building  is  not  parcel  of  any  dwelling-house,  and  does 
not  appear  to  be  connected  in  any  way  with  the  premises  (of  the  prosecu- 
tor). *  *  *  There  Is  no  such  word  as  *  cowhouse  ^  in  the  statute.  The  only 
word  likely  to  be  applicable  in  this  case  is  the  word  *  outhouse,'  and  this  build- 
ing being  wholly  unconnected  with  the  dwelling-house,  It  is  not  Included  in  the 
legal  deflnition  of  *  outhouse.'  It  Is  also  not  a  stable;  indeed,  I  do  not  see  that 
it  could  much  more  properly  be  called  a  stable  than  it  could  be  called  a  coach 
house."    The  prisoner  was  acquitted. 

§  841. Person  Lawfully  Within  the    Dwelling-Houfle.  —  A  stranger 

who  when  a  dwelling-house  is  set  on  fire  by  a  mob  goes  into  it  to  protect  the  in- 
mates Is  not  a  person  lawfully  within  it  under  the  statute.^ 

§  842. Part  of  a  Wood.  — Setting  fire  to  a  single  detached  tree  is  not 

setting  fire  to  <<  any  part  of  a  wood."^ 

§  848. "Person  Being  Therein."  —  Setting  fire  to  a  stable,  the  flame 

communicating  with  a  house  and  burning  it,  the  inmates  having  been  alarmed, 
having  left  the  house,  is  not  setting  fire  to  a  dwelling-house  <<  any  person  being 
therein.* 

§  844. 8ta6k.  —  A  «  small  parcel "  of  com  is  not  a  «  stack."  « 

§  845. Staok  of  Straw. — Wheat  threshed  from  the  straw  is  not  a 

"  stack  of  straw;"  ^  nor  is  a  stack  of  which  the  lower  part  consists  of  cole-seed 
straw  and  the  upper  part  of  wheat  stubble ;  *  nor  is  a  stack  of  stubble.^  One 
who  has  set  fire  to  straw  placed  in  a  lorry  and  left  for  the  night  in  the  yard  of  an 
Inn  on  the  way  to  market  can  not  be  convicted  of  firing  a  "  stack  of  straw'* 
under  the  English  statute,*  and  a  stack  of  helm  is  not  a  «  stack  of  straw."  * 


§  846. 


Btatik.  ot  Wheat.  — Shocks  of  wheat  are  not  <<  stacks  of  wheat."  ^ 


§  847.  — r  Stack  of  Wood.  ^  Setting  fire  to  a  score  of  faggots  which  were 
piled  one  upon  another  in  a  loft  which  was  made  by  means  of  a  temporary  floor 
put  over  an  archway,  roofed  in  between  two  houses,  and  under  which  carts 
could  go  Is  not  setting  fire  to  a  <<  stack  of  wood  "  within  the  English  statute .^ 

I  848. Veasel.— AsmaU  unfinished  boat  in  the  hands  of  the  builder, 

and  unfit  for  use  is  not  a  **  vessel "  within  the  Massachusetts  statute.^ 


§  849. 


Buminff  Insured  Property  —  Dietinotion  between   Bumlnsr 


and  Proouring  to  be  Burned.  -^  In  Mei»ter  v.  People,^  it  was  held  that  under  a 


1  Com.  V.  BuimU,  16  Piek.  168  (1884). 

S  B.  9.  Dftvy,  1  OCX,  60  (1844). 

«  B.  9.  Warren,  1  Oox,  68  (1844). 

«  B.  9.  Jndd,  9  Leach,  547  (1788).  And  as 
to  the  oonatmotion  of  **  stack,"  see  Com.  v, 
Brsklne,  8  Gratt.  684  (18S1) ;  and  as  to  **  stack 
of  hay,"  see  B. «.  McKenzle,  6  Ir.  Bep.  86 
(1871).  Bumlng  stacks  of  hay  and  com  not 
*'  anon  '*  with  South  Oarolina  statute.  State 
V.  Pope,  9  8.  O.  S78  (1877). 

ft  Com.  V,  Srskine,  8  Qratt.  6M  (1861). 


«  B.  V.  Tottenham,  7  0.  A  P.  287  (188S). 
r  B.  9.  Beader,  4  O.  A  P.  S4S  (1880). 

•  B.  9.  SatohweU,  12  Oox,  449;  L.  B.  S  0. 
0.  21  (1S78). 

•  B.  9.  Turner,  1  Lewin,  9  (18S0).  Sedge 
and  rushes  are  not "  straw."  B.  9.  Baldock, 
2  Cox,  66  (1846). 

10  Denbow  v.  State,  18  Ohio,  11  (1849). 
U  B.9.AYl8,60.  &P.348(1884). 
U  Oom.  9.  FranoU  Thatch.  0. 0. 240  (1880). 
a  81  liich.  99. 
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statute  punlshiDg  those  burning  insured  property  and  those  who  cause  or  pro- 
cure it  to  be  burned,  one  who  is  charged  with  burning  the  property  can  not  be 
convicted  on  proof  that  he  procured  the  building  to  be  burned  while  he  was 
absent.  ''A  serious  question,'*  said  the  court,  <<is  presented  whether  the  men 
were  properly  convicted  under  the  information.  They  are  charged  with  the 
burning  directly,  and  not  as  having  procured  the  property  to  be  burned ;  while 
the  evidence  was  clear  that  if  they  were  guilty  at  all,  it  was  by  way  of  pro- 
curement, and  that  what  they  did  was  before  the  fire,  both  being  absent  when 
it  happened.  Our  statutes  having  made  all  persons  principals  who  would  at 
common  law  have  been  accessories,  the  question  arises  whether  this  is  such  a 
case.  The  position  of  these  defendants  would  have  been  at  common  law  that 
of  accessories  before  the  fact,  if  this  burning  were  a  conmion-law  felony  on  the 
part  of  the  women.  No  one  could  be  a  principal  without  actual  presence,  near 
enough  to  aid  if  needed,  in  furthering  the  crime.  The  crime  of  such  an  acces- 
sory differs  in  time  and  may  differ  in  venue,  from  that  of  the  principal;  it  is 
not  the  same  act  but  is  in  the  nature  of  a  previous  conspiracy  to  procure  its 
commission. 

<<  Where  a  felony  is  created  by  statute,  it  depends  somewhat  on  the  terms  of 
the  statute,  whether  it  reaches  accessories  or  not.  It  is  necessary,  in  all  cases, 
that  the  accessory  have  the  same  intent  with  the  principal ;  ^  and  unless  by  vir- 
tue of  some  statutory  provision,  no  one  who  is  indicted  as  principal  can  be  con- 
victed as  accessory,  or  vice  versa.  When  a  statute  in  general  terms  declares  a 
certain  act  to  be  a  felony,  it  will  involve  the  consequent  liability  of  accessories 
before  or  after  the  fact,  where  there  is  nothing  inconsistent  with  that  conse- 
quence,' and  when  a  statute  in  terms  punishes  not  only  the  principal  offender, 
but  those  who  would  by  the  terms  of  the  statute  be  described  precisely  as  ac- 
cessories would  be  at  common  law,  the  persons  so  described  will  be  treated  as 
accessories.' 

**  But  a  statute  will  nevertheless  be  construed  by  its  language,  and  will  not 
be  extended  beyond  it,  and  it  may  be  so  drawn,  and  often  is,  as  to  be  con- 
fined in  its  operation  to  certain  persons,  or  persons  having  a  certain  intent  or 
quality,  and  where  it  does  this,  it  is  enforced  according  to  its  terms. 

"The  section  of  the  statute  under  which  this  prosecution  is  brought  includes 
t\^o  distinct  offenses.  The  first  is,  where  any  person  shall  *  willfully  bum  in- 
sured property,  with  intent  to  defraud  the  insurer.'  The  second  is,  where  any 
one  <  shall  willfully  cause  or  procure  the  same  to  be  burned,  with  intent  to 
injure  the  insurer.'  * 

<'  If  the  second  offense  were  only  that  of  an  accessory,  the  whole  section 
might  be  regarded  as  merely  reaching  the  different  actors  in  the  same  offense, 
and  there  could  be  no  great  dlfi9culty  in  determining  their  position.  But  the 
second  clause  goes  further,  and  punishes  all  persons  who  procure  the  fraudu- 
lent burning  of  Insured  property,  whether  the  person  doing  the  burning  had  or 
had  not  the  design  to  defraud  insurers,  whatever  else  may  have  been  his  guilty 
purpose.  This  clause  is  equally  applicable  to  all  guilty  procurement,  whether 
through  guilty  principals  or  through  agents  who  would   not  be   principal 

11  Hale,   617,   618;    Archb.  Or.  PI.   7;  S  1  Buss.  81, 8S. 

Bnss.  Or.  36,  86 ;  1  Bish.  Or.  L.,  sec  666.  *  Oomp.  L.,  sec  7560. 

s  Bishop  St.  Or.,  seo.  189, 142;  1  Buss.  Or. 
L.84. 
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offenders.  It  was  eyidently  designed  to  prevent  the  danger  of  an  acquittal  of 
the  guiltiest  parties  by  reason  of  a  failure  to  convict  those  who  are  merely  their 
tools.  Where  the  statute  has  so  definitely  specified  all  the  persons  who  could, 
under  any  circumstances,  be  guilty,  and  has  divided  them  into  two  distinct 
classes,  it  seems  to  be  no  more  than  reasonable  to  deduce  an  intention  to  re- 
quire each  to  be  charged  with  his  own  statutory  offense,  in  the  language  or 
substance  of  the  statute,  and  not  to  leave  it  optional  with  the  prosecutor  to 
charge  the  defendants  according  to  the  facts,  or  against  the  facts  by  legal  fic- 
tion. The  danger  of  it  appears  on  the  present  record,  where  it  became  a  seri- 
ous question  whether  the  plaintiffs  in  error  might  not  be  entitled  to  an 
acquittal  on  account  of  the  want  of  guilty  knowledge  of  their  co-defendants, 
who  in  turn  may  have  been  exposed  to  prejudice  by  being  joined  with  them. 
If  separately  informed  against  according  to  the  parts  they  are  severally  charged 
with  having  taken  in  the  transaction,  the  issues  will  be  more  fairly  presented 
and  the  results  more  satisfactory.  The  judgment  must  be  reversed,  and  the 
verdict  set  aside,  and  it  must  be  certified  to  the  court  below  that  there  should 
be  a  new  trial,  but  that  the  plaintiffs  in  error  can  not  be  convicted  under  the 
Information,  unless  they  were  present  at  the  burning.  The  other  justices  con- 
curred." 
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Part    II. 
BLACKMAILING  AND  THREATENING. 


'  BLACKMAIL— THREATS  OP  INJURY. 

Brabham  v.  State. 

[18  Ohio  St.  485.] 

In  the  Supreme  Court  of  OhiOj  1869. 

In  the  OouTse  of  Business  H.  made  and  delivered  to  B.  a  promiasory  note,  witliont  tfae 
stamp  required  by  law.  Shortly  afterward  B.  sent  to  H.  a  letter  as  follows:  "Washiho- 
TOM  OouiVTT,  Dec.  2, 186S.  —MR.  W.  D.  Hall. —Dear  Sir:  Upon  OTamlnlng  the  excise 
law,  I  And  that  note  you  made  me  require  stamp,  and  that  yoa  are  liable  to  line  of  two 
hundred  dollars  for  not  stamptog  it.  You  will  please  call  immediately  and  make  satis- 
faction, and  save  yourself  trouble.  Yours  with  respect  W.  A.  Brabham."  Seid:  That 
this  was  not  the  sending  of  a  letter  containing  threats  of  injury,  **  or  with  the  intent  of 
for  the  purpose  of  extorting  money  or  other  Talnable  things"  within  the  statute;  and 
the  fact  that  at  a  subsequent  interview  between  the  parties  threats  were  orally  made 
which  did  result,  wrongfully  or  rightfully,  in  extorting  a  valuable  thing,  does  not  alter 
the  case. 

• 

Error  to  the  Court  of  Common  Pleas  of  Washington  County. 

At  the  March  term,  1866-,  of  the  Common  Pleas  of  Washington  County^ 
Brabham  was  indicted  for  that,  on  December  2,  1865,  he  sent  a  letter, 
signed  by  himself,  to  one  Willard  D.  Hall,  containing  willful  and  mali- 
cious threats  of  injury  to  Hall,  to  wit,  threats  of  accusing  him  of  the 
crime  of  making  and  issuing  and  delivering  to  Brabham  a  promissory 
note  for  the  payment  of  money  to  him,  without  duly  stamping  the  note, 
with  intent  to  evade  the  provisions  of  the  revenue  laws  of  the  United 
States ;  and  that  the  intent  of  the  letter  was  to  extort  money  fromHalL 
The  letter,  as  set  out  in  the  indictment,  read  as  follows :  — 

"  Washington  Countt,  Dec.  2,  1865. 
''Mr.  W.D.  HaU:  — 

Dear  Sir  :     Upon  examining  the  excise  law,  I  find  that  note  you 

made  me  require  stamp,  and  that  you  are  liable  to  fine  of  two  hundred 

dollars  for  not  stamping  it.     You  will  please  call  immediately  and  make 

satisfaction  and  save  yourself  trouble. 

"  Yours  with  respect, 

"W.  A.  Brabhak." 

The  defendant  demurred  to  the  indictment,  for  that  it  does  not  con* 
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tain  any  charge  of  a  crime  known  to  our  law.  The  demurrer  was  over- 
ruled, and  a  plea  of  not  guilty  entered,  and  the  parties  went  to  trial. 

It  appears  from  the  bill  of  exceptions  that  Brabham,  as  attorney  for  a 
Mrs.  Chandler,  whose  boy  had  lived  with  Hall,  called  upon  Hall  on 
the  22d  of  November,  1865,  and  collected  of  him  two  hundred  and 
eighteen  dollars,  for  money  the  boy,  when  he  went  into  the  army, 
had  left  with  Hall.  At  the  same  time,  Brabham  wanted  Hall  to  pay 
fifty  dollars  more  for  the  wages  of  the  boy  while  he  lived  with  him. 
Hall  replied  that  the  boy  had  been  going  to  school,  and  offered  ten 
dollars  for  his  services.  Brabham  refused  to  take  that  sum,  but  they 
finiJly  agreed  upon  fifteen  dollars,  for  which  Hall  gave  the  note  that 
was  not  stamped. 

Hall  received  the  letter  by  mail,  and  on  the  7th  of  December,  1865, 
called  at  Brabham's  residence  to  see  him  about  it,  bringing  a  stamp  to 
put  upon  the  note,  and  told  him  that  he  was  ready  to  stamp  and  pay  it. 
Brabham  replied  that  that  was  all  right.  The  State  offered  to  prove 
that  Brabham  then  said  that  there  was  another  matter  that  must  be 
settled ;  that  Hall  had  not  told  him  the  truth,  on  the  settlement,  about 
the  time  the  boy  had  attended  school,  and  that  might  either  give  him  a 
note  for  one  hundred  dollars,  or  he  would  prosecute  him  for  a  violation 
of  the  revenue  laws,  and  that  he  would^have  to  pay  a  fine  of  two  hun- 
dred dollars ;  and  that  Brabham  read  a  circular  from  the  treasury  de- 
partment to  that  effect.  Brabham  objected  to  the  admission  of  this 
evidence,  but  the  objection  was  overruled,  and  exception  taken. 

There  was  some  conflict  of  testimony  as  to  what  was  said  and  done 
when  Hall  went  to  Brabham  with  the  letter.  The  result  of  the  interview 
was,  that  Hall  gave  Brabham  his  note  at  six  months  for  one  hundred 
dollars ;  and  it  would  seem  from  the  testimony,  that  it  purported  to  be 
for  the  services  of  the  Chandler  boy. 

No  further  statement  of  the  testimony  is  material  to  an  understanding 
of  the  opinion  of  the  court. 

The  jury  found  the  defendant  guilty  as  charged  in  the  indictment. 

Thereupon,  he  moved  for  a  new  trial  for  the  following  reasons :  — 

1.  The  court  erred  in  a&nitting  the  testimony  objected  to  by  de- 
fendant. 

2.  The  verdict  is  against  the  weight  of  the  evidence. 

3.  The  evidence  does  not  show  the  commission  of  the  crime  charged 
in  the  indictment. 

This  motion  was  overruled,  and  exception  taken. 
The  judgment  on  the  verdict  was,  that  the  defendant  pay  a  fine  of  one 
hundred  dollars  and  the  costs. 
To  reverse  this  judgment  this  writ  of  error  is  prosecuted. 
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Simeon  Nash,  for  the  plaintiff  in  error. 

The  letter  contained  in  the  indictment  does  not  come  within  the  stat- 
ute.^   The  letter  recites,  in  the  first  place,  a  fact  admitted  to  be  true, 
that  Hall  had  failed  to  stamp  the  note,  and  was  liable  to  a  fine  for  so 
doing,  and  then  says :  '^  You  will  please  call  immediately  and  make'sat- 
isf action,  and  save  yourself  trouble."    There  is  here  no  malicious  or 
willful  threat  of  any  thing,  not  even  of  a  complaint  for  not  stamping  the 
note.     To  refer  to  the  penalty  affixed  is  not  a  threat,  certainly  not  a 
direct  threat.    The  statute  says  the  letter  must  contain  willful  and  mali- 
cious threats  of  injury.     What  more  is  there  in  this  letter  than  any  one 
would  wish  who  had  taken  a  note,  by  mistake,  without  a  stamp,  and 
wanted  the  maker  to  make  it  valid,  by  attaching  a  stamp  to  it.    Is  it 
possible  that  to  threaten  a  party  with  a  complaint,  under  the  statute,  in 
such  a  case,  if  he  does  not  stamp  the  note,  comes  within  the  statute?    I 
can  not  believe  in  any  such  construction.    The  question  was  decided  in 
the  negative  in  the  case  of  Bex  v.  Southerton.^ 
W.  H,  West,  Attorney-Greneral,  for  the  State. 

After  carefuUy  reading  the  record  in  this  case  and  the  evidence  it 
embodies,  I  think  the  conviction  wrong. 

The  law  certainly  contemplates  that  the  threats  shall  be  of  some  un- 
lawful act  or  mischief.  The  threat,  to  institute  a  well  grounded  prose- 
cution certainly  does  not  come  within  either  of  these  classes.  The 
extorting  of  money  under  such  threats  may  be  punishable  ^'  as  com- 
pounding a  felony,"  but  not  under  the  charge  in  this  indictment 

Besides  it  does  not  appear  from  the  letter  or  from  the  evidence,  that, 
at  the  time  the  letter  was  written  or  sent,  the  defendant  intended  to  ex- 
tort money  for  the  boy  Chandler,  or  that  he  had  at  that  time  learned 
that  the  boy  had  not  been  sent  to  school.  For  all  that  appears  in  the 
letter  or  the  evidence,  the  whole  matter  touching  the  $100  note,  etc., 
arose  out  of  information  received  after  writing  the  letter. 

The  letter  Itself  certainly  does  not  import  any  threat  to  do  any  un- 
lawful act  or  mischief.  I  am,  therefore,  so  clearly  of  the  opinion  that 
the  conviction  is  against  both  law  and  evidence,  that  I  can  not  ask  its 
affirmance. 

Brinkebhoff,  J.  Section  23,  of  the  act  of  March  8,  1831,  '^fortiie 
punishment  of  certain  offenses  therein  named,"  ^  under  which  the  in- 
dictment in  this  case  was  found,  reads  as  follows :  — 

''That  if  any  person  shall,  knowingly,  send  or  deliver  any  letter  or 

1  S.  A0.4SO.  Lewin,  906 ;  2  East,  126, 140  ;1  Bout.  Law  Die. 

s  6  East,  126,  188.    See  Taclcer's  Oaae,  1  636 ;  15  Piok.  27S;  2  Mass.  168;  Arohb.  Or  PL 

Moo.  G.  0.  184;  2  Buss.  707,  700, 716,  718;  2  68, 17. 
Bast  P.  0.U16;  40.  A  P.  602;  GUI's  Case,  2  8S.AO.480. 


BRABHAM  V,  STATE.  827 

writing,  with  or  without  a  name  subacribed  thereto,  or  signed  with  a  fic- 
titious name,  containing  willful  and  malicious  threats  of  injury  of  any 
kind  whatever,  or  with  intent  or  for  the  purpose  of  extorting  money  or 
other  valuable  things  from  any  person;  every  person  so  offending 
shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  less  than  fifty  nor 
more  than  five  hundred  dollars,  or  be  imprisoned  in  the  cell  or  dungeon 
of  the  jail  of  the  county,  and  be  fed  on  bread  and  water  only,  not  ex- 
ceeding ten  days,  or  both,  at  the  discretion  of  the  court." 

We  are  of  opinion  that  in  order  to  bring  a  letter,  sent  or  delivered, 
within  the  terms  or  meaning  of  this  act,  it  must,  on  its  face  contain  a 
threat  of  injury  of  some  kind,  or  the  communication  must  be  of  such  a 
nature  as  is  calculated  to  extort  money  or  other  valuable  things.  But 
the  evidence  in  this  case,  all  of  which  is  set  out  in  the  bill  of  exceptions 
taken  at  the  trial,  shows  that  the  matter  of  fact  and  the  matter  of  law 
stated  in  the  letter  were  true.  Hall  had  given  the  note  referred  to  in 
the  letter ;  it  was  without  a  stamp ;  and  a  liability  to  the  penalty  pre- 
scribed by  the  act  of  Congress  had  been  incurred.  *^Tou  will  please 
call  Immediately  and  make  satisfaction."  This,  it  seems  to  us,  ought 
not,  under  the  circumstances,  to  be  construed  to  be  any  thing  more  than 
a  request  to  come  and  correct  a  mistake,  or  supply  an  oversight,  by  fur- 
nishing and  affixing  the  stamp  necessary  to  give  validity  to  the  note. 
^^And  save  yourself  trouble."  This  is  the  presentation  of  a  motive, 
and  a  legitimate  one,  for  a  compliance  with  the  request.  The  letter  it- 
self, taken  as  a  whole,  and  read  in  the  light  of  the  evidence,  amounts 
but  to  this ;  it  states  truly  a  matter  of  fact  and  a  matter  of  law ;  re- 
quests the  doing  of  what  ought  to  be  done,  and  presents  a  legitimate 
motive  for  doing  it.    This  is  all  there  is  of  the  letter. 

What  may  have  orally  passed  between  Brabham  and  Hall  at  the  inter- 
view which  followed  the  sending  and  receipt  of  the  letter,  what  threats 
were  then  verbally  made,  and  obligations  extorted  rightfully  or  wrong- 
fully, are  outside  of  the  case.  They  do  not  come  within  the  purview  of 
the  statute. 

We  think  the  court  below  erred  in  overruling  the  motion  for  a  new 

trial. 

Judgment  reversed. 

Dat,  C.  J.,  and  Scott,  Welch,  and  Whtte,  JJ.,  concurred. 
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BLACKMAILING  —  THREAT  TO  ACCUSE   OF  CRIME  TO  COMPEL  PAY- 
MENT OF  DEBT. 

State  v.  Hammond. 

[80  Ind.  80.] 
In  the  Suprerne  Court  of  Indiana,  1881. 

A  Threat  %o  Aoonse  Another  of  crime  if  made  for  the  purpose  of  indaoiiic  i»a;ymeiit  of 
a  debt,  is  not  within  the  statute  of  blackmailing. 

Information  of  blackmailing.  The  opinicNi  states  the  case.  The  in- 
fonnation  was  quashed  below. 

D.  P.  Baldfjoiny  Attorney-General,  O.  W.  TTotWtw,  Prosecuting  At- 
torney, for  State. 

«7.  B.  Kenner  and  J.  L  Diile^  for  appellee. 

WoKDEN,  J.  Information  against  the  appellee,  based  npon  affidavit, 
charging  that  *'  one  Nathan  Hammond  on  the  8d  day  of  November, 
1881,  at  the  county  of  Huntington,  and  State  of  Indiana,  did  then  and 
there  unlawfully,  feloniously  and  knowingly  send  a  certain  written  com- 
munication with  the  name  of  the  said  Nathan  Hammond  subscribed 
thereto,  to  one  Alfred  H.  Wintrode  and  did  then  and  there  thereby 
accuse  and  threaten  him,  the  said  Alfred  H.  Wintrode,  to  accuse  him, 
the  said  Alfred  H.  Wintrode,  of  the  crime  of  having  obtained  money 
from  him,  the  said  Nathan  Hammond,  through  false  pretenses,  -v^oh 
said  written  communication  was  in  these  words,  that  is  to  say :  — 

''  ^DoBA,  Ind.,  November  8,  1881* 

'"'JUr.  Alfred  Wintrode  — 

*' '  Sib  :  I  want  you  to  pay  me  that  money  that  you  got  to  go  to  Cali- 
fornia on  in  ten  days  from  this  date,  as  I  am  prepared  to  prove  that  yon 
got  it  under  false  pretenses,  for  I  can  prove  by  a  man  that  saw  yon 
have  the  money,  that  you  had  other  money  before  you  left  here  that  you 
could  have  used  to  go  on ;  also  the  $70  that  you  got  in  California.  I 
can  prove  a  pine  blank  that  you  had  the  money  or  a  check  for  money  at 
the  very  time  you  got  it,  and  Mr.  Bryant  says  he  had  no  arrangement 
to  send  you  any  money,  and  that  you  got  that  under  false  pretense. 
Now,  if  you  do  not  make  arrangements  to  settle  in  ten  days  I  propose  to 
prosecute  you  to  the  full  extent  of  the  law  for  obtaining  money  under 
false  pretenses  to  defraud  me.  You  can  settle  it  by  giving  your  note  with 
good  security,  payable  in  ninety  days,  with  interest  from  Hie  date  of  the 
receipt  of  the  money ;  if  you  do  not  you  will  find  yourself  in  a  very 
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close  place  as  it  is  a  penitentiary  crime.     I  have  three  of  the  best  coun- 
sel that  can  be  got  in  Wabash  and  Huntington. 

«**  Yours, 

*^«Nathak  Hammond.' 

'^  Such  written  communication  was  inclosed  in  an  envelope  and  ad- 
dressed thus: —  * 

"*Mr.  A.  H.  Wintroad, 

*'  'Huntington, 

"  'Indiana.' 
'^  And  was  mailed  at  and  in  the  post-office  Dora,  at  and  in  Dora,  Wa- 
bash County,  Indiana,  and  was  received  by  the  said  Alfred  H.  Wintrode 
in  the  ordinary  course  of  mail  at  the  post-office  Huntington,  Hunting- 
ton County,  Indiana ;  and  which  charge  and  charges  and  accusations  so 
made  in  such  written  communication,  which  if  true,  would  constitute  a 
crime  punishable  by  law,  which  crime  so  charged  and  accusation  so 
made  was  to  and  of  the  said  Alfred  H.  Wintrode,  and  the  Alfred  Win- 
troad so  accused  in  said  written  communication  is  the  same  as  Alfred 
H.  Wintrode,  and  the  said  Nathan  Hammond  intended  and  meant  to 
accuse,  and  did  accuse  Alfred  H.  Wintrode  in  his  communication  ad- 
dressed to  Alfred  Wintroad,  with  intent  then  and  thereby  feloniously, 
unlawfully  and  knowingly  to  extort  and  gain  from  him,  the  said  Alfred 
H.  Wintrode,  the  sum  of  one  hundred  dollars  in  lawful  current  money 
of  the  United  States."  There  were  further  allegations  intended  to 
show  the  right  to  put  the  defendant  on  trial  upon  affidavit  and  informa- 
tion which  need  not  be  noticed. 

On  motion  of  the  defendant  the  information  was  quashed  and  he  was 
discharged,  The  State  excepted.  Error  is  assigned  here  upon  the 
ruling  below. 

The  proceedings  were  founded  upon  section  1926,^  which  provides  as 
follows:  "  Whoever  either  verbally  or  by  any  letter  or  writing,  or  any 
written  or  printed  communication  demands  of  any  person,  with  menaces 
of  personal  injury,  any  chattel,  money,  or  other  valuable  security;  or 
whoever  accuses  or  threatens  to  accuse,  or  knowingly  sends  or  deliver<9 
any  letter  or  writing,  or  any  written  or  printed  communication,  with  or 
without  a  name  subscribed  thereto,  or  signed  with  a  fictitious  name ;  or 
with  any  letter,  mark  or  designation,  accusing  or  threatening  to  accuse 
any  person  of  any  crime  punishable  by  law  or  of  any  immoral  conduct 
which,  if  true,  would  tend  to  degrade  and  disgrace  such  person,  or  in 
any  way  to  subject  him  to  the  ridicule  or  contempt  of  society ;  or  to  do 
any  injury  to  the  person  or  property  of  any  one,  with  intent  to  extort  or 
gain  from  such  person  any  chattel,  money  or  valuable  security,  or  any 

1  Bey.  Stots.  1881. 
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pecuniary  advantage  whatsoever ;  or  with  any  intent  to  compel  the  po^ 
son  threatened  to  do  any  act  against  his  will,  with  the  intent  aforesaid — 
is  guilty  of  blackmailing  and  shall  on  conviction  thereof  be  imprisoned 
in  the  State  prison  for  not  more  than  five  years  nor  less  than  one  year, 
to  which  may  be  added  a  fine  not  exceeding  one  thousand  dollars." 

It  may  be  fairly  inferred  from  the  ^tter  sent  by  the  defendant  to 
Wintrode  that  the  latter  was  indebted  to  him  for  the  money  mentioned, 
and  that  the  object  of  the  defendant  was  merely  to  obtain  or  secure  the 
repayment  of  it.  The  existence  of  such  indebtedness  is  not  negatived 
in  the  information. 

The  question  arises  then  whether  the  statute  applies  to  such  case. 

We  are  of  opinion  that  a  threat  to  prosecute  for  an  alleged  or  8ap> 
posed  offense  connected  with  the  creation  of  a  debt  where  the  object  of 
the  threat  is  merely  to  secure  the  payment  of  the  debt  due  from  the 
person  threatened  to  the  person  making  the  threat,  does  not  come 
within  the  spirit  or  purpose  of  the  statute. 

The  authorities  upon  the  point  are  not  abundant,  but  the  view  we 
have  taken  is  sustained  by  the  case  of  People  v.  Ghriffln.^    See,  also, 
bearing  remotely  upon  the  question,  the  case  of  Brabham  v.  State.^ 

No  error  was  conmiitted  in  quashing  the  information. 

The  judgment  below  is  affirmed. 


BLACKMAIL— PRISONER'S  OWN  GUILT  OF  CRIME  CHARGED  IRBELE- 

VANT. 

EisTLER  V,  State. 

[64  Ind.  871.] 
In  the  Superior  Court  of  Indiana. 

S.  was  Tried  and  Oonvioted  of  blaokmailiog  one  H.  by  threatening  to  aoeose  him  of 
eedQOiog  a  woman  whom  ttie  evidence  tended  to  show  that  K.  himself  had  eednoed.  The 
trial  Judge  charged  that  the  Jury  might  consider  the  facts  as  to  the  seduction,  as  bearing 
upon  the  question  of  punishment,  if  they  should  iind  Mm  guilty.   JSTsM,  error. 

Febkiks,  J.  In  1874,  John  Eistler  was  indicted  and  convicted  of 
blackmailing  Adam  Hueth,  and  was  sent  to  the  State  prison. 

At  the  May  term  of  this  court,  in  the  year  1875,  the  judgment 
of  conviction  in  that  case  was  reversed  on  account  of  the  insuffi- 
ciency of  the  indictment.  3    At  the  November  term  of  the  Marion 

1  a  Barb.  427.  9  Kessler  [KisUer]  v.  SUte,  00  Ind.  m 

S  18  Ohio.  St.  486. 
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Criminal  Circuit  Court,  a  new  indictment  was  returned  charging  the 
same  offense,  and  as  having  been  committed  upon  the  same  person. 
Trial  thereon,  conviction,  and  sentence  of  imprisonment  in  the  State 
prison.  This  judgment  of  conviction  was  reversed  at  the  November 
term,  1876,  of  this  court,  for  errors  occurring  at  the  trial  of  the  cause.^ 
At  the  June  term,  1877,  of  the  Marion  Criminal  Circuit  Court,  a  nolle 
prosequi  of  the  indictment  in  the  case  was  entered  by  the  court,  with 
the  consent  of  the  prosecuting  attorney.  Afterward,  at  the  same  term, 
the  noUe  was  set  aside.  On  the  29th  day  of  December,  1877,  the  cause 
was  stricken  from  the  docket,  with  the  cdnsent  of  the  court  and  the 
prosecuting  attorney.  On  the  14th  day  of  May,  1878,  a  motion  was 
made  to  reinstitte  said  cause  on  the  docket,  and  set  it  down  for  trial ; 
and  on  the  17th  of  May  aforesaid  the  court  sustained  said  motion  ^^  to 
reinstate  this  said  cause  upon  the  trial  docket,"  etc.  Afterward,  on  the 
10th  day  of  August,  1878,  the  cause  came  on  for  trial,  before  a  jury 
duly  impaneled  to  try  the  same,  who  found  a  verdict  of  guilty,  etc., 
''and  that  he"  (the  defendant)  '' be  fined  in  the  sum  of  one  dollar, 
and  be  imprisoned  in  the  State  prison  for  a  period  of  one  year."  A 
motion  for  a  new  trial  was  overruled,  and  judgment  and  sentence 
entered  upon  the  verdict. 

On  the  trial,  the  court  instructed  the  jury  that:  ^'  The  guilt  or  inno- 
cence of  the  defendant,  upon  the  charge  for  which  he  is  now  being  tried, 
does  not  depend  on  the  question  whether  he  seduced  said  Nellie  Deloss, 
or  was  guilty  of  adultery  with  her  or  not ;  but  you  may  consider  the 
facts  as  to  this,  like  all  other  facts  in  evidence,  as  bearing  on  the  ques- 
tion of  punishment,  if  you  find  him  guilty." 

Adultery,  fornication,  and  seduction  may  each  be  crimes  in  this 
State,^  and  punished  as  such.  Our  constitution  forbids  that  a  man 
shall  be  punished  twice  for  the  same  offense.  But  if,  on  an  indictment 
for  the  offense  of  blackmailing,  you  may  inflict  punishment  for  the 
crime  of  seduction,  as  well  as  for  that  of  blackmailing,  you  may  put  the 
defendant  in  jeopardy  twice  for  the  same  offense ;  that  is,  you  may 
punish  twice  for  one  and  the  same  offense. 

Counsel  for  the  appellee,  without  conceding  anything  on  the  point, 
say:  ''If  there  was  error  in  instruction  number  seven  and  one-half" 
(the  one  we  have  quoted),  "the  defendant  can  not  complain.  That 
part  of  it,  which  says  that  the  question  as  to  whether  he  seduced  Nellie 
Deloss  or  not,  can  be  taken  into  consideration  in  fixing  the  punishment, 
if  they  should  find  him  guilty,  did  him  no  harm,  as  they  gave  him  the 
lowest  penalty  provided  by  law." 

1  KiBtler  V.  state,  04  Ind.  400.  2  2  Rev.  Stats.  1876,  p.  431,  sec.  15.  and  p. 

446,  sec.  21. 
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We  can  not  consent  to  this  position.  The  instruction  told  the  jmy, 
in  effect,  that  if  they  should  find  the  defendant  guilty  of  the  crime  of 
blackmailing,  the  one  for  wliich  he  was  being  tried,  then  they  might 
inflict  punishment  for  other  crimes,  for  which  he  was  not  being  tried, 
without  informing  them  even,  in  said  instruction,  that  such  other  crimes 
must  be  proved  beyond  a  reasonable  doubt.  This  instruction  gave  to 
the  jury  an  erroneous  statement  as  to  the  law,  viz.,  that  a  man  might 
be  punished  in  a  prosecution  for  one  crime  for  another  for  which  he 
was  not  prosecuted.  This  would  license  the  jury  wrongfully  to  turn 
their  attention  and  thoughts  to  the  facts  as  to  those  other  crimes,  by 
which  feelings  and  prejudices  might  be  aroused  against  the  defendant, 
and  might  naturally  lead  the  jury,  certainly  in  a  doubtful  case,  to  argue 
thus:  *^  The  court  has  told  us  that  we  have  a  right  to  piftiish  the  de- 
fendant for  the  crime  of  seduction  on  this  trial  for  blackmailing,  if  we 
find  him  guilty  of  the  blackmailing.  It  may  be  doubtful  whether  he  is 
guilty  of  blackmailing,  but  it  is  clear  that  he  is  guilty  of  the  seduction, 
and  ought  to  be  punished  therefor ;  and,  as  he  may  be  so  punished  in 
this  case,  if  we  find  him  guilty  of  blackmailing,  it  will  not  make  much 
difference  to  him  how  the  punishment  comes,  and  we  may  as  well 
waive  doubts,  find  him  guilty,  and  put  on  the  punishment  for  seduc- 
tion.'' 

There  are,  probably,  other  errors  in  the  record,  but  it  is  not  necessary 
that  we  should  note  them. 

The  judgment  is  reversed,  and  cause  remanded,  etc. 

The  clerk  will  give  proper  notice  for  the  return  of  prisoner,  etc* 


THREATENING  TO  TAKE  LIFE— EVIDENCE. 

Mabgh  V.  State. 

[8  Tex.  (AppO  107.] 
In  the  Court  of  Appeals  of  Texas  j  1877. 

IL  was  Oonvioted  of  Seriously  Threatening  to  UU  one  T.  in  an  altercation  between 
them.  The  witnesses  ooncnrred  in  testi^ng  that  the  threat  was  uttered  while  the 
aocused  was  punching  T.  with  his  gnn,  and  that  nothing  prevented  him  from  then  shooting 
T.  if  he  had  wished  to  do  so ;  that  he  made  no  attempt  to  shoot,  and  had  been  since  llTing 
in  the  same  neighborhood  with  T.,  and  without  molesting  him.  Bddt  that  the  eridenoo 
does  not  sustain  the  conviction. 

Appeal  from  the  District  Court  of  Busk.     Tried  below  before  the 
Hon.  A.  J.  Booty. 
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The  appellant  and  Tarleton  had  met  to  go  hunting,  each  having  his 
gun.  Appellant  asked  Tarleton  why  he  had  been  talking  about  him ; 
to  which  the  latter  replied  that  he  had  done  him  no  injustice.  Appel- 
lant then  gave  Tarleton  the  d — d  lie,  and,  upon  the  latter  returning 
that  compliment  punched  him  with  the  muzzle  of  his  gun,  and  said  he 
would  ^^  shoot  his  d^-d  brains  out  and  pay  the  lawyer.''  This  was  all 
that  transpired.  Appellant  made  no  attempt  to  shoot,  and  no  one 
interfered.  Tarleton's  gun  was  not  in  his  hands  or  reach  at  the  moment 
of  the  collision. 

James  H.  Jones y  for  the  appellant. 

Oeorge  McOormick,  Assistant  Attorney-General,  for  the  State. 

WiiTKLER,  J.  The  appellant  was  indicted  for  seriously  threatening  to 
take  the  life  of  one  Ogins  Tarleton,  in  Rusk  County,  on  May  7,  1877. 
On  August  9,  1877,  a  trial  was  had,  which  resulted  in  a  verdict  of 
guilty,  the  jury  assessing  the  punishment  of  the  accused  at  confinement 
ill  the  penitentiary  for  a  period  of  one  year ;  and  judgment  was  entered 
agreeably  to  the  verdict;. 

A  motion  for  a  new  trial  was  made,  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence  and  not  supported  by  the  evidence,  which 
was  overruled,  and  the  ruling  of  the  court  on  the  motion  is  assigned  as 
error. 

From  a  careful  examination  of  the  evidence  as  set  out  in  the  tran- 
script, we  are  of  opinion  the  jury  were  not  warranted  in  finding  that 
the  alleged  threat  was  seriously  made.  It  clearly  appears  that,  at  the 
time  the  threat  was  made,  the  accused  was  in  a  condition  to  have  put 
his  threat  into  execution  if  he  had  so  desired,  and  that  it  was  not  then 
attempted,  nor  did  any  one  interfere  to  prevent  it ;  and,  further,  that, 
from  the  time  the  threat  is  alleged  to  have  been  made  until  the  time  of 
the  trial,  the  parties  had  lived  in  the  same  neighborhood,  and  the 
accused  had  made  no  attempt  to  injure  the  threatened  party. 

From  all  the  evidence  before  us  we  are  forced  to  the  conclusion  that 
the  threat  made,  as  set  out  in  the  indictment,  was  but  a  rash  and  incon- 
siderate expression,  provoked  by  an  angry  altercation  in  which  the 
parties  were  at  the  time  engaged.^ 

Because  of  error  in  the  court  below,  in  overruling  the  motion  for  a 
new  trial,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

1  Haynie  v.  State,  2  Tex.  (App.)  168. 
2  Defences.  58 
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NOTES. 

§  850  BlaokmalllTig  ~  "  Threatening  liettera."  —  In  B.  ▼.  Pickfard,^  an 
anonymous  letter  stated  that  the  writer  had  overheard  certain  persons  agree 
together  to  do  an  Injury  to  the  person  or  property  of  the  prosecutor  to  whom 
the  letter  was  sent,  and  that  If  thirty  sovereigns  were  laid  In  a  particular  place, 
the  writer  would  give  such  Information  as  would  frustrate  the  attempt.  The 
letter  was  a  mere  device  to  defraud  the  prosecutor  of  thirty  sovereigns.  It 
was  held  by  all  the  judges  that  this  was  not  a  threatening  letter  within  the 
English  statute. 

§  S50a.  Blaclcmail  —  Letter  Sent  in  Sport.  —  The  gist  of  the  crime  of 
sending  threatening  letters  Is  the  Intent  to  extort  money  or  property  from  the 
receiver.  Therefore,  <*  If  the  letter  was  sent  merely  in  sport  to  give  annoyance, 
but  with  no  intent  to  extort  money,  however  reprehensible  the  act  may  have 
been,  it  would  not  constitute  the  offense  of  blackmailing."  ' 

§  851 .  Threatening  —  Purpose  of  Obtaining  Debt  Justly  Due. — In  Peo- 
ple V.  Griffin,*  the  defendant  wrote  letters  to  one  Heath  threatening  to  bum  and 
destroy  his  property  unless  he  sent  him  9 16  which  he  owed  him.    It  was  held 
that  this  was  not  within  the  statute.    <*  The  question  to  be  considered,*'  said 
the  court,  <*  is  upon  that  part  of  the  charge  in  which  the  jury  were  instructed 
that  it  was  entirely  immaterial  whether  Heath,  the  individual  to  whom  the  al- 
leged threatening  letters  were  written,  owed  the  defendant  the  9 16,  claimed  or 
not.    It  is  a  question,  I  believe,  of  entirely  new  impression,  and  is  not  without 
its  difficulties.    The  section  of  the  statute  under  which  the  defendant  was  in- 
dicted and  convicted,^  is  in  the  following  words:    <  Every  person  who  shall 
knowingly  send  or  deliver,  or  shall  make,  and  for  the  purpose  of  being  delivered 
or  sent,  shall  part  with  the  possession  of,  any  letter  or  writing,  with  or  with- 
out a  name  subscribed  thereto,  or  signed  with  a  fictitious  name,  or  with  any 
letter,  mark  or  other  designation,  threatening  therein  to  accuse  any  person  of 
any  crime,  or  to  do  any  injury  to  the  person  or  property  of  anyone,  with  a  view 
or  intent  to  extort  or  gain  any  money  or  property  of  any  description,  belonging 
to  another,  shall  upon  conviction,  be  adjudged  guilty  of  an  attempt  to  rob,  and 
shall  be  punished  by  imprisonment  in  a  State's  prison  not  exceeding  five 
years.'    In  order  to  constitute  the  offense  created  by  this  statute,  the  letters 
must  be  sent,  etc.,  with  a  view  or  intent  to  extort  or  gain  money  or  property, 
etc.,  belonging  to  another.    The  intent  must  be  to  extort  or  gain.    Can  it  be 
truly  said  that  a  person  extorts  money  which  is  justly  his  due?    The  word 
gain,  in  the  connection  here  used,  I  regard  as  synonymous  with  extort;  at  least 
I  think  it  must  mean  something  more  than  merely  to  obtain,  or  get  possession 
of.    If  that  was  all  the  Legislature  intended  by  it,  it  seems  to  me  they  would 
have  employed  different  language.    In  view  of  the  well  established  rule,  that 
penal  statutes  are  to  receive  a  strict  construction,  I  must  Interpret  this  as  in- 
tending to  embrace  only  cases  where  the  is  to  obtain  that  which  In  justice  and 
equity  the  party  is  not  entitled  to  receive.    The  end,  as  well  as  the  means  em- 
ployed to  obtain  it  must  be  wrongful  and  unlawful.    The  act  forbidden  and 

1  4  0.  ft  P.  227  aSSO).  •  2  Barb.  487  C1848). 

S  MorrlB  V,  State,  95  Ind.  78  (1888).  «  9  Bev.  Stats.  678,  seo.  08. 
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• 
made  thus  highly  penal,  is  declared  by  the  statute,  an  attempt  to  rob ;  and  the 
statute  itself  Is  found  in  the  article  entitled  '  of  robbery,  embezzlement  and 
larceny.*  If  A.  met  B.  on  the  highway,  and  by  threatening  his  life  induces  B., 
through  fear,  to  surrender  his  watch  or  horse  to  A.  this  is  robbery.  If  in 
the  case  supposed,  B.  defends  himself  or  escapes  and  retains  his  property, 
A.  is  guilty  of  an  attempt  to  rob.  If,  howeyer,  in  either  case,  A.  is  able  to 
satisfy  the  jury  that  he  believed  the  property  to  be  his,  and  that  he  was 
obtaining,  or  attempting  to  obtain,'  what  he  honestly  supposed  belonged  to  him, 
although  in  fact  his  claim  was  not  legal,  and  the  property  really  belonged  to  B. 
he  should  be  acquitted.  So  in  the  case  of  larceny,  if  the  defendant  can  show 
he  took  the  goods  alleged  to  be  stolen,  under  a  bonaflde  claim  of  right,  the  case 
becomes  a  mere  trespass.  In  all  these  cases  the  fraudulent  intent  is  the  essence 
of  the  offense. 

**  I  think  it  is  of  some  consequence  in  this  view  of  the  subject,  that  the  Legis- 
lature have  designated  the  name  of  the  offense.  It  is  declared  an  attempt  to 
rob.  Before  the  statute,  the  act  of  obtaining  money  or  property  without  a 
color  or  claim  of  right,  through  the  means  of  threatening  letters,  was  not  a  sub- 
ject of  criminal  cognizance;  and  yet  it  is  apparent  that  such  acts  were  as  danger- 
ous, and  accompanied  with  as  much  moral  turpitude,  as  the  crime  of  robbery. 
In  declaring  the  act  a  crime,  and  providing  for  its  punishment,  the  Legislature 
have,  with  great  propriety,  placed  the  offense  in  the  same  class  with  that  of 
robbery;  and  in  giving  the  statute  an  interpretation,  I  think  we  should  apply 
the  same  rule  in  respect  to  the  intent  with  which  the  act  is  committed,  as  we 
would  in  case  of  the  common-law  offense  of  an  intention  to  rob;  in  which 
the  lucri  causa  must  always  characterize  the  act.  A  distinction  has  been  at- 
tempted to  be  drawn  between  an  intention  to  obtain  the  possession  of  a  specific 
article  of  property  and  an  intention  to  cover  the  payment  of  a  debt.  And  it  is 
said  that  the  laws  have  provided  ample  means  for  the  collection  of  debts ;  that 
it  would  be  dangerous  to  disregard  the  distinction,  and  would  raise  incon- 
venient and  troublesome  issues  upon  the  trial.  All  this  may  be  true,  and  yet 
I  am  unable  to  perceive  why  the  argument  would  not  apply  with  all  its  force,  as 
well  to  one  case  as  the  other.  The  law  has  provided  as  ample  civil  remedies 
for  recovering  the  possession  of  a  specific  chattel  wropgf uUy  taken  or  withheld 
from  the  party  to  whom  it  belongs,  as  it  has  for  the  recovery  of  damages  in  the 
case  of  a  charge  in  action.  But  if  It  were  otherwise,  and  we  were  at  liberty  to 
speculate  upon  the  subject  I  should  incline  to  regard  the  distinction  as  too 
theoretical  and  fanciful  to  be  entitled  to  much  weight,  in  a  case  so  grave  in  its 
consequences  as  this. 

"  In  the  case  of  People  v.  Thomas ^^  is  was  held  that  a  false  represensation, 
tending  merely  to  induce  one  to  pay  a  debt  previously  due  from  him,  is  not 
within  the  statute  against  obtaining  property  by  false  pretenses,  though  pa}-- 
ment  be  thereby  obtained.*  These  cases  are  cited  to  show  that  the  ultimate 
object  or  intent  of  the  party  accused  must  be  unlawful  in  order  to  constitute 
the  offense  under  a  statute,  the  object  of  which  was  Jp  prevent  and  punish  acts, 
somewhat  in  character  with,  and  certainly  not  more  criminal  in  their  nature, 
than  those  punishable  by  the  statute  under  consideration. 

'<  Conviction  reversed  and  new  trial  granted.*' 


1  8  Hill,  160.  s  See,  also,  Rex  v.  Williams,  7  0.  ft  P.  754; 

32  Eng.  Com.  L.  560. 
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DemandlDg  with  menaces  money  actually  due  is  not  a  demand  with  Intent  to 
steal  within  the  Canadian  statute.^ 

§352.  Acouaation  Muat  Oome   From  Person   Makinfir  Tbreat. — In 

People  T.  Bruman,^  two  of  the  court  held  tUat  to  come  within  the  statute,  the 
accusation  must  be  threatened  as  one  to  come  from  the  author  of  the  threat 
and  not  from  bome  third  person. 

§  353.  Threat  Must  be  as  to  Proseoiitor's  Property.  —  Sending  a  letter 

to  A.  threatening  that  he  would  burn  B.'s  house  is  not  wiihin  the  statutes.* 

§  854.  Threatening  to  Take  Life.  —  To  establish  the  crime  of  threaten- 
ing to  take  life  where  it  appears  that  the  object  of  the  threat  was  to  extort  money, 
it  must  appear  that  the  prisoner  intended  to  execute  his  threat  if  the  money 
was  not  paid. 

In  Haynie  y.  State,*  the  threatening  letter  was  as  follows :  — 

<<  Hallville,  Texas,  March  24,  1876. 

"  Mr.  Foster:  We  want  $300  out  of  you,  and  we  write  for  this  purpose.  We 
haye  been  in  Marshall  watching  for  you  for  two  weekjj,  and  are  posted  in  regard 
to  you  and  yours.  If  you  do  not  put  us  the  above  amount  at  the  foot  of  the 
third  telegraph  post  from  the  railroad  track  at  Hallville  (count  the  posts 
towards  Marshall)  by  Tuesday  night  next,  we  will  burn  the  Droyers'  Home, 
kill  you,  and  take  3'our  prostitute  daughter  away.  We  know  you  are  close- 
fisted,  and  all  this,  but  you  swindled  the  wrong  emigrants  when  you  swindled 
us.  Take  warning  now.  We  want  no  talk  about  this,  for  we  have  men  watch- 
ing that  will  put  your  light  out  if  you  go  to  talking.  You  come  to  Hallyllle  on 
Monday,  wrap  this  money  up  carefully,  and  put  it  where  we  tell  you  Monday 
night;  then  go  home  and  keep  your  mouth  shut,  and  you  are  all  right.  Bury 
the  money  at  the  foot  of  the  pole.  If  we  told  you  what  you  done  to  us,  you 
would  know  us;  so  nix  is  the  word.  We  mean  what  we  say,  and  if  you  ante, 
all  right ;  if  not,  look  out  for  yourself,  for  we  will  do  what  we  say,  if  it  takes 
us  ten  years.  A  tight  mouth,  Foster,  for  if  you  speak  of  •  this  letter  we  will 
know  very  soon  after,  and  then  good-bye  to  you.    We  sign  no  name." 

A  postal  card  was  in  these  words :  — 

'<  Mr.  Foster,  Railroad  House  and  Droyers'  Home,  Marshall,  Texas.'^ 

"  Millwood,  March  27,  1876. 

"  Will  you  come  or  not?  If  not,  you  can  look  for  us  up  Wednesday  morn- 
ing." 

No  witness  saw  defendrint  write  this  letter  and  postal  card ;  and,  to  establish 
and  fix  the  authorship  upon  him,  resort  was  had  to  circumstantial  eyidence, 
and  especially  to  proof  of  his  handwriting.    The  court  said :  — 

"  Our  statute  with  regard  to  *  threats  to  take  human  life  *  is  sui  generUfi  It 
is  expressly  provided  in  PaschaPs  Digest,*  that,  *  in  order  to  render  a  person 
guilty  of  the  offense  provided  for  In  this  chapter,  it  is  necessary  that  the  threat 
be  seriously  made.'  And  article  6587  declares  that '  it  is  for  the  jury  to  deter- 
mine, in  every  case  of  prosecution  under  this  chapter,  whether  the  threat  was 


1  R.  V.  Johnson,  14  U.  0.  Q.  B.  589.  «  2  Tex.  ( App.)  168  (1877) . 

S  30  Hloh.  460  (1874).  »  Paso.  J>W  *  ^rt.  6586. 

8  B. «.  Jones,  2  O.  &  K.  338  ( 1847) .  •  art.  6586. 
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seriously  made,  or  was  merely  idle  and  with  no  intention  of  ezecntlns;  the 
same.' 

'<  Now,  under  the  indictment  in  this  case,  the  defendant  was  being  tried  for 
seriously  threatening  to  take  the  life  of  R.  L.  Foster.  Defendant's  counsel 
asked  the  court  to  instruct  the  jury  that,  '  while  you  may,  if  yon  do,  believe 
that  the  defendant  was  serious  in  his  purpose  to  get  money  by  threatening  and 
frightening,  you  can  not  convict  the  defendant  unless  you  believe  that  it  was 
his  purpose  to  kill  the  said  R.  L.  Foster  if  the  said  Foster  failed  to  deposit  the 
money  as  demanded.'  This  instruction  the  court  refused  to  give.  In  this 
there  was  error  also.  Upon  the  question  of  conditional  threats,  the  court  had 
charged  the  jury  correctly,  and  substantially  in  the  language  of  the  Supreme 
Court  in  the  case  of  McFain  v.  State^  wherein  It  was  held  that,  <  if  the  con- 
dition In  the  threat  requires  something  to  be  done,  or  to  be  left  undone,  that 
the  party  threatening  has  no  right  to  require,  it  must  generally  be  held  to  be 
tantamount,  in  legal  effect,  to  an  unqualified  threat.'  ^  This  very  charge  — 
making  the  threat,  as  It  necessarily  did  under  the  circumstances  of  the  case,  an 
unconditional  one  —  it  seems  to  us  rendered  the  instruction  asked  for  peculiarly 
appropriate. 

<<  A  party  can  not,  it  is  conceived,  seriously  threaten  to  take  the  life  of  another 
unless  be  has  made  uj)  his  mind  to  kill  him,  and  has  the  will  and  the  intention 
to  kill  him,  both  concurring  and  formed  In  the  mind  at  the  time  the  threat  is 
made.  It  is  unreasonable  and  utterly  inconsistent  to  hold  that  a  party  can  be 
serious  in  saying  he  intended  to  do  a  thing,  and  yet,  at  the  same  time,  that  that 
was  not  the  thing  he  intended  to  do. 

"  The  defendant  was  either  serious  or  he  was  not  serious  in  threatening  to  take 
the  life  of  Foster  if  he  did  not  comply  with  his  demands.  If  he  was  not  serious, 
then,  under  the  law,  he  was  guilty  of  no  offense,  and  the  jury  should  have  so 
found.  If  he  was  serious,  then  his  intention  was  to  kill  him  upon  his  failure 
to  comply  with  his  demand;  and  the  jury  should  have  been  instructed  that, 
unless  they  believed  it  was  his  intention  to  kill  him  in  case  he  failed  to  deposit 
the  money  as  demanded,  they  should  acquit  the  defendant.  This  was  the  true 
criterion  of  the  seriousness  of  the  threats  made  by  defendant  as  charged  in  the 
indictment  In  this  case. 

<<  The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

'*  Revised  and  remanded  J* 

1  41  Tex.  388. 
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Part  HI. 
BURGLARY. 


BUBGLARY  — WHAT  NOT  A  "BREAKING." 

Clarke  v.  Comhon wealth. 

[26  Gratt.  908.] 
In  the  Court  of  Appeals  of  Virginia^  1874. 

L  B.  and  H.  Bent  a  Boom  Jointly  of  S.,  of  which  H.  has  a  key.  C.  rents  an  a4Jolniiig 
room,  the  doors  of  the  two  rooms  enterinf^  upon  the  same  porch  near  each  other.  They 
frequently  interchange  yisits.  On  the  night  of  March  11, 1874,  D.  locks  his  door,  takes  oat 
the  key,  and  starts  to  church,  on  the  way  he  meets  H.  who  says  he  is  going  to  his  room,  and 
will  follow  him  to  the  church  soon.  H.  and  0.  conspire  to  steal  D.'s  goods  in  the  absence 
of  D.  on  this  night,  and  H.  opens  the  door  with  his  key,  and  they  enter  the  room,  and  take 
and  carry  away  the  trunk  of  D.  with  its  contents.  This  is  not  such  a  breaking  as  wHl 
constitute  burglary  in  C. 

S.  The  BreakinflT  which  will  Oonatitate  Burfflary  may  be  actual  or  constmctlTe.  For 
what  will  be  a  constructive  breaking,  see  the  opinion  of  Mokcurs,  F. 

8.  The  Indictment  Oharffinff  not  only  the  breaking  and  entering,  but  the  stealing  of  the 
trunk  and  its  contents,  of  a  stated  value,  O.  though  acquitted  of  the  burglary,  may  be 
found  guilty  of  the  larceny. 

The  case  is  stated  by  Judge  Moncure  ia  his  opinion. 

H.  A.  and  J.  S.  Wise,  for  the  prisoner. 

The  Attomey-Oeneraly  for  the  Commonwealth. 

MoNCURE,  P.  This  is  a  writ  of  error  to  a  judgment  of  the  Court  of 
Hustings  of  the  City  of  Richmond,  convicting  the  plaintiff  in  error, 
Philip  Clarke,  of  burglary,  and  sentencing  him  therefor  to  confinement 
in  the  penitentiary  for  the  term  of  five  years.  There  were  two  counts 
in  the  indictment,  in  one  of  which  the  dwelling-house  is  described  as 
that  of  Joseph  Dabney,  and  in  the  other  as  that  of  Fanny  StriAis ;  and 
in  each  of  them  the  accused  was  charged  with  having  broken  and  en- 
tered the  said  house,  not  only  with  intent  to  commit  a  larceny  therein, 
but  also  with  having  actually  committed  such  larceny,  to  wit:  of  one 
trunk  and  its  contents  of  certain  specific  values  respectively  as  set  out, 
and  all  of  the  aggregate  value  of  eighty-five  dollars  and  eighty-five  cents, 
of  the  goods  and  chattels  of  the  said  Joseph  Dabney,  in  the  said  dwell- 
ing-house then  and  there  being  found.  The  accused,  upon  his  arraign- 
ment plead  not  guilty  to  the  indictment ;  and  being  put  upon  his  trial, 
the  jury  found  him  guilty,  and  ascertained  his  term  of  confinement  in 
the  penitentiary  at  five  years.  Thereupon  the  accused  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a  new  trial ;  which  motion  was 
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overraled  by  the  court,  and  jadgment  was  pronounced  against  him  ac- 
cording to  the  verdict.  During  the  progress  of  the  trial,  the  prisoner 
excepted  to  two  decisions  of  the  court  given  against  him,  and  tendered 
two  bills  of  exceptions,  which  were  accordingly  signed  and  sealed  by 
the  court,  and  made  a  part  of  the  record. 

The  first  bill  of  exceptions  states,  that  on  the  trial  of  the  cause  it  was 
proved,  on  the  part  of  the  Commonwealth,  that  Joseph  Dabney  and 
Edward  Henderson  jointly  rented  and  occupied  a  room  in  the  house  of 
one  Fannie  Straus,  in  the  City  of  Richmond ;  that  each  of  them  had 
and  kept  a  key  to  the  door  of  the  said  room ;  that  the  prisoner,  Clarke, 
at  the  same  time  rented  and  occupied  an  adjoining  room  upstairs  in  the 
same  house,  the  doors  of  the  two  rooms  opening  near  each  other  on  the 
same  porch,  and  Dabney,  Henderson  and  Clarke  frequently  interchanged 
visits  from  one  room  to  the  other ;  that  on  the  night  of  the  11th  day  of 
March,  1874,  Dabney  locked  his  door  and  took  his  key  with  him,  and 
in  going  to  church  met  Henderson,  who  said  he  was  going  back  to  their 
room,  and  would  join  him  (Dabney)  at  church  soon ;  that  the  windows 
were  nailed,  and  Dabney  left  in  the  room  a  trunk,  which  contained 
nearly  all  his  clothes,  and  several  other  articles  enumerated  in  the  in- 
dictment and  exhibited  in  court ;  that  when  he  returned  to  his  room  he 
found  the  door  locked  and  the  windows  nailed  as  he  had  left  them,  and 
there  was  no  appearance  of  breaking  of  the  premises  in  doors,  windows 
or  elsewhere,  but  his  trunk  and  its  contents  were  missing,  and  after 
search  for  it  the  next  day,  in  the  evening,  he  found  it  at  a  room  (in  an- 
other house)  which  was  rented  by  Clarke  that  day ;  that  Clarke  disap- 
peared from  the  City  of  Richmond,  and  when  he  was  afterwards 
arrested,  he  confessed,  freely  and  voluntarily,  after  but  little  hesitation 
that  Henderson  led  him  into  the  act ;  agreed  with  him  to  take  Dabney' s 
trunk ;  tliat  they  went  to  the  room  together  and  unlocked  the  door,  and 
they  entered  and  took  the  trunk  with  intent  to  take  it  away  and  steal  it, 
and  it  was  removed  to  a  place  whence  it  was  taken  to  Clarke's  room, 
the  place  where  it  was  found,  the  said  Henderson  having  assisted  him 
in  the  removal  of  the  trunk  from  the  room  into  the  yard,  and  put  it 
upon  the  prisoner's  shoulder,  who  carried  it  oft.     On  the  part  of  the 
defence  it  was  proved  that  the  trunk  and  all  its  contents  would  not 
bring  twenty-five  dollars  at  auction.     This  was*all  the  material  evidence 
in  the  case.     Whereupon  the  prisoner  moved  the  court  to  instruct  the 
jury  as  follows,  to  wit :  — 

^'  If  the  jury  believe  Yrom  the  evidence  that  Edward  Henderson  was 
a  renter  in  part,  of  the  room  charged  to  have  been  broken  and  entered, 
occupied  by  him  and  Joseph  Dabney  in  common,  and  that  the  said 
Henderson  as  one  of  the  legal  tenants  of  that  room,  had  one  key,  and 
Dabney  another  key  to  the  same  door  thereof,  and  that  he,  Henderson, 
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voluntarily  opened  the  door  of  the  room,  in  the  exercise  of  his  right  as 
tenant  to  open  the  door,  then  there  was  no  brealang  of  the  same ; 
and  to  constitate  burglary  there  must  be  a  breaking  as  well  as  an  enter- 
ing with  the  intent  charged  in  the  indictment/' 

Which  instruction  the  court  refused  to  give  as  offered,  but  gave  with 
an  addition  in  these  words:  ''  But  if  the  jury  believe  that  the  prisoner 
and  Henderson  agreed  together  that  Henderson  should  open  the  door 
with  his  key,  for  the  purpose  and  with  the  intent  of  stealing  the  prop- 
erty alleged  to  be  stolen  in  the  indictment ;  and  that  Henderson,  the 
prisoner,  being  present  and  consenting,  did  so  open  the  door  in  the 
night  time ;  and  that  in  pursuance  of  said  agreement  they  entered  the 
room  and  stole  the  said  property,  then  the  peraon  is  guilty  of  burglary." 
To  which  ruling  of  the  court  the  prisoner  excepted. 

The  second  bill  of  exceptions  was  to  the  decision  of  the  court  over- 
ruling  the  motion  of  the  prisoner  to  set  aside  the  verdict  of  the  jury  as 
contrary  to  the  law  and  evidence,  and  giant  him  a  new  trial. 

To  the  judgment  pronounced  against  the  prisoner  as  aforesaid,  he 
applied  to  a  judge  of  this  court  for  a  writ  of  error ;  which  was  acconl- 
ingly  awarded. 

Burglary  is  defined  to  be,  a  breaking  and  entering  of  the  mansion- 
house  of  another  in  the  night  with  intent  to  commit  some  felony  within 
the  same,  whether  such  felonious  intent  be  executed  or  not.^ 

Each  of  the  facts  constituting  this  definition  must  be  proved  by  the 
prosecutor,  in  order  to  sustain  the  charge  of  burglary. 

In  this  case  there  was  no  doubt  or  difficulty  in  regard  to  any  of 
these  facts  save  one,  and  that  was  in  regard  to  the  breaking ;  whether 
there  was  a  sufficient  breaking  to  constitute  burglary  within  the  mean- 
ing or  definition  of  that  offense.  That  is  the  only  question  arising  in 
this  case,  and  that  question  is  presented  by  each  of  the  two  bills  of 
exceptions  taken  in  the  case.  , 

There  are  two  kinds  of  breaking  within  the  meaning  of  the  said  defini* 
tion :  one  an  actual  breaking,  and  the  other  a  breaking  by  constructicn 
of  law. 

It  is  not  pretended  that  there  was  an  actual  breaking  in  jthis  case ; 
and  therefore  it  is  needless  to  inquire  what  will  and  what  will  not  con- 
stitute on  actual  breaking  in  the  meanini^  of  the  law.  If  there  was  any 
breaking  within  such  meaning  in  this  case,  it  was  only  a  breaking  by 
construction  of  law. 

Was  there  a  breaking  in  this  case  by  construction  of  law? 

Such  a  breaking  is  not  by  violence,  which,  more  or  less,  is  supposed 
to  be  embraced  in  every  actual  breaking;  but  when  an  entrance  ia 
obtained  by  threats,  fraud  and  conspiracy."  * 

1  1  Buss,  on  Cr.  785.  *  1  Boss,  on  Cr.  792. 
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That  writer  gives  instances  of  a  constructive  breaking  by  each  of 
these  three  modes :  as, 

1.  By  threats.  Wbere  in  conseqaence  of  violence  commenced  or 
threatened  in  order  to  obtain  entrance  to  a  house,  the  owner,  either 
from  apprehension  of  the  violeno3,  or  in  order  to  repel  it,  opens  the 
door  and  the  thief  enters,  such  entry  will  amount  to  breaking  in  law ; 
for  which  some  have  given  as  a  reason,  that  the  opening  of  the  door  by 
the  owner  being  occasioned  by  the  felonious  attempt  of  the  thief,  is  as 
much  imputable  to  him  as  if  it  had  been  actually  done  by  his  own 
hands.  And  in  a  late  case,  where  the  evidence  was  that  the  family 
within  the  house  were  forced  by  threats  and  intimidation  to  let  in  the 
offenders,  Thompson,  B.,  told  the  jury  that  although  the  door  was 
literally  opened  by  one  of  the  family,  yet  if  such  opening  proceed  from 
the  intimidations  of  those  who  were  without,  and  from  the  force  that 
had  been  used,  knocking  at  and  breaking  the  windows,  calling  out  and 
insisting  on  the  doors  being  opened,  and  firing  of  guns ;  if  under  these 
circumstances,  the  persons  within  were  induced  to  open  the  door,  it  was 
as  much  a  breaking  by  those  who  made  use  of  sue  i  intimidations  to 
prevail  upon  them  so  to  open  it,  as  if  they  had  actually  burst  open  the 
door.^ 

2.  By  fraud.  Where  an  act  is  done  in  fraud  in  legis^  the  law 
gives  no  benefit  thereof  to  the  party.  Thus,  if  thieves  having  an  intent 
to  rob,  raise  hue  and  cry  and  bring  the  constable,  to  whom  the  owner 
opens  the  door,  and  they,  when  they  come  in,  bind  the  constable  and 
rob  the  owner,  it  is  burglary.  And  upon  the  same  principle,  the  getting 
possession  of  a  dwelling-house  by  a  judgment  against  the  casual  ejector, 
obtained  by  false  affidavits,  without  any  color  of  title,  and  then  rifiing 
the  house,  was  ruled  to  be  within  the  statute  against  breaking  the  house 
and  stealing  the  goods  therein.  So,  if  a  man  go  to  a  house  under  pre- 
tense of  having  a  search  warrant,  or  of  being  authorized  to  make  a 
distress,  and  by  these  means  obtain  admittance,  it  is,  if  done  in  the 
night  time,  a  sufficient  breaking  and  entry  to  constitute  burglary.  If 
admission  to  a  house  be  gained  by  fraud,  not  carried  on  under  the 
cloak  'of  legal  process,  as  if  by  a  pretense  of  business,  it  will  also 
amount  to  a  breaking  by  the  construction  of  law.  As  where  thieves 
came  to  a  house  in  the  night  time  with  intent  to  commit  a  larceny,  and 
knocked  at  the  door,  pretending  to  have  business  with  the  owner,  and 
being  by  such  means  let  in,  robbed  him;  they  were  held  guilty  of 
burglary.  And  so,  when  some  persons  took  l(5dgings  in  a  house,  and 
afterwards,  at  night,  while  the  people  were  at  prayers,  robbed 
them ;  and  it  was  considered  that  the  entrance  into  the  house,  being 

1  /d.  792,788. 
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gained  by  fraud,  with  an  intent  to  rob,  the  offense  was  burglary. 
For  the  la^  will  not  endure  to  have  its  justice  defrauded  by  such 
evasions.  A  case  is  also  reported  where  the  entrance  to  the  house  was 
gained  by  deluding  a  boy  who  had  the  care  of  it.  It  appeared  upon 
the  evidence  that  the  prisoner  was  acquainted  with  the  house,  and  knew 
that  the  family  were  in  the  country ;  and  that  upon  meeting  with  the 
boy  who  kept  the  key,  she  desired  him  to  go  with  her  to  the  house ;  and 
by  way  of  inducement,  promised  him  a  pot  of  ale.  The  boy  accord- 
ingly went  with  her,  opened  the  door  and  let  her  in,  upon  which  she 
sent  him  for  the  pot  of  ale,  and  when  he  was  gone  robbed  the  house 
and  went  away.  And  this  being  in  the  night  time,  it  was  adjudged  that 
the  prisoner  was  clearly  guilty  of  burglary.  ^ 

3.  By  conspiracy.  "  Thus,  where  a  servant  conspired  with  a  thief  to 
let  him  into  his  master's  house  to  commit  a  robbery,  and  in  consequence 
of  such  agreement,  opened  the  door  or  window  in  the  night  time  and 
let  him  in ;  this,  according  to  the  better  opinion,  was  considered  to  be 
burglary  in  both  the  thief  and  the  servant ;  and  this  doctrine  is  con- 
firmed by  a  subsequent  decision.  Two  men  were  indicted  for  burglary, 
and  upon  the  evidence  it  appeared  that  one  of  them  was  a  servant  in  the 
house  where  the  offense  was  committed;  that  in  the  night  time  he 
opened  the  street  door,  let  in  the  other  prisoner,  and  showed  him  the 
sideboard,  from  whence  the  other  prisoner  took  the  plate ;  that  he  then 
opened  the  door  and  let  the  other  prisoner  out ;  did  not  go  out  with  him, 
but  went  to  bed.  And  upon  these  facts  being  found  specially,  all  the 
judges  were  of  opinion  that  both  the  prisoners  were  guilty  of  burglary, 
and  they  were  accordingly  executed."^ 

If  the  case  now  under  consideration  be  a  case  of  constructive  break- 
ing, it  must  come  under  one  of  the  three  heads  into  which  that  subject 
is  divided  by  Russell  as  above  set  forth.  It  can  not  come  under  the 
first  or  the  second,  as  the  entrance  was  certainly  not  obtained  by  threats 
or  fraud.  If  it  comes  under  any  of  them  it  can  only  be  the  third,  and 
on  the  ground  that  the  entrance  was  obtained  by  conspiracy.  Was  it 
obtained  by  a  conspiracy  so  as  to  be  a  constructive  breaking  within  the 
meaning  of  the  law  in  regard  to  burglary  ? 

The  conspiracy,  if  any,  was  between  the  prisoner,  Clarke,  and  Hen- 
derson, who,  with  Dabney,  jointly  rented  and  occupied  a  room  in  the 
house  of  Fannie  Straus,  in  which  room  was  the  trunk  of  Dabney, 
which,  with  its  contents,  was  charged  to  have  been  stolen.  If  there 
were  any  such  conspiracy,  what  was  its  object?  Could  it  have  been  to 
break  and  enter  the  room  of  which  Henderson  and  Dabney  were  joint 
tenants  and  occupants,  of  which  each  kept  a  key,  and  which,  of  course, 

1  Id,  793,  794.  «  lb.  794. 
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each  had,  at  all  times,  either  by  day  or  night,  a  right  to  enter  at  pleas- 
ure? Or  must  it  not  have  been  only  to  steal  the  trunk  of  Dabney  and 
its  contents,  which  were  in  the  room,  and  which  were  actually  stolen, 
as  charged  in  the  indictment?  They  had  no  occasion  to  form  a  con- 
spiracy to  break  and  enter  the  room.  They  had  a  ready  and  lawful 
mode  of  entering,  that  through  the  door,  which  Henderson  could  at  any 
time  unlock.  Dabney  and  Henderson  and  Clarke  had  rooms  in  the 
same  house,  the  doors  of  the  two  rooms  opening  near  each  other  on  the 
same  porch,  and  they  frequently  interchanged  yisits  from  one  room  to 
the  other.  Suppose  Clarke  had  visited  Henderson  and  Dabney' s  room 
in  the  latter* s  absence,  and  in  the  nighttime,  and  Clarke  and  Henderson 
had  then  agreed  to  steal  Dabney's  trunk,  and  had  stolen  it  accordingly. 
Of  course  there  would  have  been  no  burglary  in  that  case.  Could  it 
make  any  difference  that  the  agreement  to  steal  was  made  before  they 
unlocked  the  door  and  entered  the  room?  Suppose  it  had  been,  as  it 
may  have  been,  made  in  Clarke's  room,  and  the  parties  had  then,  im- 
mediately, stepped  from  Clarke's  room  into  Henderson  and  Dabney's 
room  and  stolen  the  trunk  of  Dabney.  Would  the  unlocking  of  the 
door  of  the  latter  room  by  Henderson,  in  that  case,  be  a  breaking  of 
the  room  within  the  meaning  of  the  law  in  regard  to  burglary,  either  as 
to  Clarke  or  as  to  Henderson?^  The  case  stands  upon  the  same  ground 
on  which  it  would  have  stood,  in  this  respect,  if  Henderson  had  been 
the  sole  renter  and  occupier  of  the  room  jointiy  rented  and  occupied  by 
himself  and  Dabney.  Each  joint  tenant  had  the  same  rights  of  entry, 
at  pleasure,  into  the  joint  room,  as  he  would  have  had  into-  his  several 
room. 

Then,  can  a  man  commit  burglary  by  breaking  his  own  house,  even 
by  actually  breaking  it  by  violence,  much  less  by  unlocking  the  door, 
and  entering  in  the  usual  way?  Can  he  break  it  by  mere  construction 
of  law? 

We  see  nothing  in  any  of  the  books  to  warrant  the  opinion  that  he 
can ;  and  it  would  be  contrary  to  principle  and  the  very  definition  of  the 
offense  to  say  that  he  can.  That  definition  is  *^  a  breaking  and  entering 
the  mansion  house  of  another,"  etc.,  not  of  one's  own  house.  The 
offense  is  aimed  at  the  dwelling-house  of  another,  which  is  his  castle, 
and  which  the  law  protects  both  against  civil  and  criminal  injuries. 
Here  the  offense  was  aimed,  not  at  the  dwelling-house  "of  Henderson, 
that  was  thrown  open  to  Clarke  by  the  owner,  or  the  occupant,  but  at 
the  trunk  of  Dabney.  It  may  be  said  that  the  joint  room  was  the 
dwelling-house  of  Dabney  as  well  as  of  Henderson,  and  so  it  was,  but 
that,  as  before  said,  can  make  no  difference.  Dabney  consented  to  rent  a 
room  jointly  with  Henderson,  and  thus  consented  that  it  should  be  the 
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dwelling-house  of  Henderson,  with  all  the  right  of  entry  possessed  by  a 
sole  occupant. 

The  cases  of  constructive  breaking  by  conspiracy  are  cases  in  which 
one  of  the  conspirators  is  not  the  owner  of  the  house,  but  a  servant  of 
the  owner,  or  one  having  a  bare  charge  and  not  actual  possession 
thereof ;  where  there  is  a  bare  charge,  the  person  having  such  charge 
may  open  the  door  and  enter  at  pleasure,  so  long  as  he  is  acting  in  pur- 
suance of  such  charge,  and  of  the  powers  and  duties  which  it  confers 
or  imposes.  But  whenever  he  conspires  with  another  wrong-doer  to 
open  the  door  and  let  him  in  to  commit  a  felony,  and  the  opening  and 
entering  are  accordingly  done,  both  parties  are  guilty  of  burglary. 
There  has  been  in  that  case  a  breaking  and  entering  of  the  mansion- 
house  of  another,  in  strict  pursuance  of  the  definition  of  the  offense. 
The  house  is  in  no  sense  the  house  of  the  servant,  who  had  only  a  bare 
charge  in  regard  to  it,  and  power  conferred  by  that  charge  ceased  to 
exist  when  the  servant  sought  to  pervert  it  to  the  injury  of  his  employer 
by  opening  an  entrance  into  his  dwelling-house  to  a  felon  by  night. 
Henderson  stood  in  no  relation  of  a  servant  to  Dabney  in  regard  to  the 
room  which  they  jointly  occupied,  but  had  the  actual  possession  and 
legal  right  of  possession  of  that  room  jointly  with  Dabney. 

There  is  a  case  referred  to  in  1  Russell  on  Crimes,^  in  which  a  guest 
at  an  inn  broke  open  and  robbed  the  room  of  another  guest  at  the  same 
inn,  being  aided  in  such  breaking  by  the  landlord,  to  whom  he  pre- 
tended that  the  other  guest  had  stolen  his  goods.  Mr.  Baron  Adams, 
who  tried  the  prisoner,  doubting  whether  the  bed-chamber  could  prop- 
erly be  called  the  dwelling-house  of  the  prosecutor,  as  stated  in  the 
indictment,  the  case  was  submitted  to  the  consideration  of  the  judges. 
They  all  thought  that  though  the  prosecutor  had  for  the  night  a  special 
interest  in  the  bed-chamber,  yet  that  it  was  merely  for  a  particular 
purpose,  viz. :  to  sleep  there  that  night  as  a  traveling  guest,  and  not  as 
a  regular  lodger ;  that  he  has  no  certain  and  permanent  interest  in  the 
room  itself,  but  that  both  the  property  and  possession  of  the  room 
remained  in  the  landlord,  who  would  be  answerable  civUiter  for  any 
goods  of  his  guest  that  were  stolen  in  that  room,  even  for  the  goods 
then  in  question,  which  he  could  not  be  unless  the  room  were  deemed 
to  be  in  his  possession.  They  thought  also  that  the  landlord  might 
have  gone  into  the  room  when  he  pleased,  and  would  not  have  been  at 
trespasser  to  the  guest,  the  landlord  in  this  case,  says  Russell,  does  not 
appear  to  have  been  privy  to  the  felonious  intent  of  the  pnsoner,  but 
even  if  the  landlord  had  been  an  accomplice  in  the  act  of  the  prisoner, 
it  seems  that  his  offense  would  not  have  been  burglary ;  for  though  it 
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has  been  said  that  if  the  host  of  an  inn  break  the  chambers  of  his  gaest 
in  the  night  to  rob  him,  it  is  burglary,  that  doctrine  is  questioned ;  and 
it  was  well  observed  that  there  seems  to  be  no  distinction  between  that 
case  and  the  case  of  owner  residing  in  the  same  house,  breaking  the 
chamber  of  an  inmate,  having  the  same  outer  door  as  himself,  which 
would  not  be  burglary ;  and  for  this  doctrine  is  cited  2  East's  Pleas 
of  the  Crown.^ 

That  authority  cited  from  Russell  and  from  East,  shows  that  if  the 
landlord  or  owner  residing  in  the  same  house,  breaking  open  the  room 
of  a  guest  or  an  inmate  of  the  house,  would  not  be  guilty  of  burglary, 
a  fortiori  a  joint  tenant  would  not  be  guilty  of  that  offense  in  unlock- 
ing the  door  of  the  joint  tenement  and  taking  therefrom  the  goods  of 
his  room-mate.  In  the  former  case  the  guest  or  inmate  may  be  said  to 
have  in  some  sense  a  separate  possession  of  his  chamber  during  his  oc- 
cupancy of  it,  so  as  to  make  it,  by  construction  of  law,  his  dwelling- 
house  and  not  that  of  his  host;  but  in  the  latter  case,  beyond  all 
question,  the  joint  tenement  is  as  much  the  dwelling  of  one  of  the  joint 
tenants  as  the  other ;  and  that  is  precisely  this  case. 

There  can  be  no  doubt  but  that  Clarke  and  Henderson  stand  upon 
the  same  footing  in  regard  to  the  offense  committed  by  them ;  and  if 
it  was  not  burglary  in  Henderson,  it  was  not  burglary  in  Clarke.  If 
Henderson  had  a  right  to  unlock  the  door  and  enter,  he  certainly  had  a 
right  to  permit  Clarke  to  enter. 

The  cases  before  stated  from  1  Russell,  of  constructive  breaking  by 
threats  and  fraud,  are  cases  in  which,  though  the  entry  by  the  felon  may 
have  been  by  the  act  of  the  owner,  yet  such  act  was  not  freely  and  vol- 
untarily done,  but  was  induced  by  force  or  the  apprehension  thereof, 
or  fraud;  and  so  was  not,  in  contemplation  of  law,  the  act  of  the 
owner.     It  was  done  invito  domino. 

We  have  seen  no  case,  and  we  think  there  has  been  none,  in  which 
the  entry  was  by  the  voluntary  act  and  consent  of  the  owner  or  occu- 
pier of  the  house  which  has  been  held  to  be  burglary,  and  were  we  to 
a£Qrm  the  judgment  in  this  case,  we  would  establish  a  doctrine  of  con- 
structive burglary  which  would  not  only  be  new,  but  contrary  to  the 
well  known  definition  of  that  offense.  While  the  Legislature  might 
make  such  a  change,  we  think  it  would  be  judicial  legislation  in  us  to 
do  so.  If  the  question,  upon  principle,  were  more  doubtful  than  it  is, 
we  would  be  inclined  infavorem  vitoBj  not  to  apply  the  doctrine  of  con- 
structive burglary  to  this  new  case.  The  offense  of  burglary  may  be 
punished  with  death. 

We  are  therefore  of  opinion  that  the  Hustings  Court  erred,  both  in 

>  oh.  6  seo.  16,  p.  502. 
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refusing  to  give  the  instruction  asked  for  by  the  prisoner,  and  in  giving, 
in  lieu  thereof  the  instruction  which  was  given,  and  also  in  overruling 
the  motion  of  the  prisoner  to  set  aside  the  verdict  and  grant  him  a  new 
trial.  The  judgment  must  therefore  be  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  to  the  Hustings  Court,  for  a  new  trial  to  be 
had  thereon  in  conformity  with  the  foregoing  opinion.  On  which  new 
trial  the  prisoner  may  be  acquitted  of  the  felonious  and  burglarious 
breaking  and  entering  into  the  dwelling-house,  but  convicted  of  the  lar- 
ceny as  charged  in  the  indictment.^ 
Anderson,  Staples  and  Bouldin,  JJ.,  concurred  in  the  opinion  of 

MONCURE,  P. 

Christian,  J.,  dissented. 

Judgment  reversed. 


BUBGLABY— GUEST  IN  INN  — TRESPASS  AB  INITIO. 

State  v.  Moore. 

[12  N.  H.  42.J 

In  the  Supreme  Court  of  New  Hampshire^  1841. 

Tlie  Prisoner  was  a  Guest  at  an  inn  and  in  the  night  he  left  his  own  room  and  entered 
the  bar' room  and  stole  Bome  money  therefrom.   Meld,  not  guilty  of  burglary. 

The  prisoner  was  convicted  of  burglary  under  the  above  circumstances. 
He  appealed. 

Gilchrist,  J.  (after  disposing  of  another  point). 

A  question  of  mdk'e  difficulty  is  presented  by  the  second  objection. 
It  is  said,  that  as  the  prisoner  was  lawfully  in  the  house,  he  can  not  be 
convicted  of  the  offense  of  entering  in  the  night  time  with  intent  to  steal. 

It  is  clear  that  the  prisoner  had  a  legal  authority  to  enter  the  house, 
without  any  special  permission  for  that  purpose  from  the  owner  or  land- 
lord. If  an  inn-keeper,  or  other  victualler,  hangs  out  a  sign,  and  opens 
his  house  for  travelers,  it  is  an  implied  engagement  to  entertain  all  per- 
sons who  travel  that  way,  and  upon  this  universal  CLsaumpsit^  an  action 
on  the  case  will  lie  against  him  for  damages,  if  he,  without  good  reason, 
refuses  to  admit  a  traveler.^  And  an  indictment  at  common  law  lies 
against  an  inn-keeper  if  he  refuses  to  receive  a  guest,  he  having  at  that 
time  room  in  his  house.  If  the  traveler  conducts  himself  properly  he  is 
bound  to  receive  him,  at  whatever  hour  of  the  night  he  may  arrive.^ 

1  See  Code,  ch.  203,  tecs.  27, 80,  pp.  1248,  s  8  Bla.  Com.  106. 
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An  inn-keeper,  holding  out  bis  inn  ''  as  a  place  of  accommodation  for 
travelers,  can  not  prohibit  persons  who  come  under  that  character,  in  a 
proper  manner,  and  at  suitable  times,  from  entering,  so  long  as  he  has 
the  means  of  accommodation  for  them."  ^ 

As  he  has  authority  to  enter  the  house,  so  he  may  enter  any  of  the 
common  public  rooms.'  The  bar-room  of  an  inn,  is,  from  universal 
custom,  the  most  public  room  in  the  house ;  and  whether  a  traveler  may, 
without  permission,  enter  any  of  the  private  rooms  or  not,  he  has  clearly 
a  right  to  enter  the  bar-room. 

If,  after  having  made  an  entry  into  the  house  by  authority  of  law,  he 
commits  a  trespass,  he  may  be  held  civilly  responsible  as  a  trespasser 
ab  initio.  This  principle  has  always  been  recognized  since  the  decision 
of  The  Six  Carpenters*  Case.^ 

The  prisoner,  therefore,  had  a  right  to  enter  the  inn,  and  the  bar- 
room ;  and  the  question  arises,  whether  the  larceny  committed  in  the 
bar-room  can  relate  back,  and  give  a  character  to  the  entry  into  the 
house,  so  as  to  make  it  criminal,  and  the  prisoner  punishable  for  it, 
upon  reasoning  similar  to  that  which,  in  a  civil  action,  would  render  him 
liable  as  a  trespasser  ab  initio  f  Except  the  inference,  that  may  lawfully 
be  made  from  the  act  of  larceny,  there  is  no  evidence  that  he  entered 
with  any  illegal  purpose,  or  a  felonious  intent.. 

The  existence  of  a  distinction  between  the  consequences  of  an  abuse 
of  an  authority  in  law,  and  the  abuse  of  an  authority,  in  fact,  is  well 
settled.  In  the  former  case  the  party  is  a  trespasser  ab  initio^  in  the 
latter,  he  is  liable  only  for  the  actual  tortious  act.  Different  reasons 
have  been  given  for  the  distinction,  and  it  is  important  to  determine 
what  the  reason  actually  is,  in  order  to  ascertain  whether  the  principle 
of  holding  one  a  trespasser  ab  initio,  be  applicable  in  criminal  cases. 

In  the  Six  Carpenters*  Case,  the  reason  is  said  to  be,  ^^  that  in  the 
case  of  a  general  authority  or  license  of  law,  the  law  adjudges  by  the 
subsequent  act,  quo  animo,  or  to  what  intent  he  entered,  for,  acta  ex* 
teriora  indicant  interiora  secreta.  But  when  the  party  gives  an  author- 
ity or  license  himself,  he  can  not,  for  any  subseuqent  cause,  punish  that 
which  is  done  by  his  own  authority  or  license." 

What  is  offered  here  as  a  reason  for  the  distinction,  is  hardly  more 
than  a  statement  that  such  a  distinction  exists.  And  in  the  case  of 
AUen  V.  Crofoot,^  Savage,  C.  J.,  intimates  that  it  is  a  distinction  with- 
out a  difference  of  principle.  He  proceeds  to  say  that  a  better  reason 
is  given  for  it  in  Bacon's  Abridgment:  ^  '^  Where  the  law  has  given  an 
authority,  it  is  reasonable  that  it  should  make  void  everything  done  by 

1  Markham  v.  Brown,  8  N.  H.  528.  «  6  Wend.  606. 

s  Markham  v.  Brown.  ^  Trespass,  B. 

8  8  Coke,  290. 
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an  abuse  of  that  authority,  and  leave  the  abuser  as  if  he  had  done  every- 
thing  without  authority.  But  where  a  man  who  was  under  no  necessity 
to  give  an  authority,  does  so,  and  the  person  receiving  the  authority 
abuses  it,  there  is  no  reason  why  the  law  should  interpose  to  make  Yoid 
everything  done  by  such  abuse,  because  it  was  the  man's  folly  to  trust 
another  with  an  authority  who  was  not  fit  to  be  trusted  therewith." 

Even  here,  however,  it  is  not  stated  why  it  is  reasonable  that  the  law 
should  make  void  everything  done  by  an  abuse  of  an  authority. 

A  much  more  sensible  reason  for  the  distinction  is  given  in  Ham- 
mond's Nisi  Prius.^  He  observes  that  the  reason  given  by  Coke  ^^  can 
not  be  the  true  reason  or  the  rule,  because  if  the  nature  of  the  subse- 
quent act  of  trespass  was  indicative  of  a  previous  evil  intent,  it  most  be 
so,  not  only  in  the  instance  where  it  has  been  perpetrated  in  exe- 
cuting an  authority  in  law,  but  likewise  where  it  has  been  committed  in 
fulfilling  an  authority,  in  fact.  The  ground,  therefore,  upon  which 
one  who  has  been  guilty  of  an  abuse  is  made  a  trespasser  ab  initio^  is, 
(for  there  is  no  other)  that  of  policy,  and  the  rule  was  instituted  to  pre- 
vent an  authority  in  law  being  turned  into  an  instrument  of  injustice 
and  oppression."  And  Richardson,  C.  J.,  says,  in  the  case  of  Barrett 
V.  White  &  Co.j'^  that  it  would  be  contrary  to  sound  public  policy  to  per- 
mit a  man  to  justify  himself  at  all  under  a  license  or  authority  allowed 
him  by  law,  after  he  had  abused  it,  and  used  it  for  improper  purposes. 
The  presumption  of  law  is,  that  he  who  thus  abuses  such  an  authority, 
assumed  the  exercise  of  it  in  the  first  place  for  the  purpose  of  abusing 
it.  The  abuse  is,  therefore,  held  to  be  a  forfeiture  of  all  the  protection 
which  the  law  would  otherwise  give. 

But  where  the  authority  is  derived  from  an  individual,  and  the 
authority  is  abused,  the  party  becomes  a  trespasser  for  the  excess  only; 
'^  for  the  necessity  and  policy  which,  in  the  instance  where  an  authority 
in  law  has  been  abused,  operate  to  invalidate  the  proceedings  from  the 
commencement  no  longer  exist."  ^ 

These  remarks  seem  to  us  a  sensible  exposition  of  the  reason  of  the 
distinction,  Where  the  law  invests  a  person  with  authority  to  do  an 
act,  the  consequences  of  an  abuse  of  that  authority  by  the  party,  should 
be  severe  enough  to  deter  all  persons  from  such  an  abuse. 

But  has  this  ^'  policy  of  the  law  "  ever  been  extended  to  criminal 
cases  ?  We  are  not  aware  that  it  has.  It  is  true  that,  in  order  to  as- 
certain the  intent  of  the  accused,  the  law  often  regards  the  nature  of  the 
act  committed.  But  this  is  generally  such  an  act  as  could  not  have 
been  committed  with  any  other  than  a  criminal  purpose.  Thus  the  act 
of  secretly  taking  the  property  of  another,  necessarily  raises  the  pre- 

1  p.  09.  *  Hammond's  NisiPriiiB,66. 

s  8  N.  n.  227. 
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sumption  that  the  party  intended  to  steal,  and  this  presumption 
stands  until  explained  by  other  evidence.  In  an  indictment  for 
breaking,  etc.,  with  intent  to  commit  a  felony,  the  actual  commis- 
sion is  so  strong  a  presumptive  evidence,  that  the  law  has  adopted  it, 
and  admits  it  to  be  equivalent  to  a  charge  of  the  intent  in  the  indict- 
ment. But  where  one  lawfully  enters  a  house,  it  by  no  means  follows, 
that  because  he  steals,  while  there,  he  entered  with  that  purpose.  The 
act  of  stealing  is  evidence  of  the  intent  to  steal ;  but  it  is  hardly  suffi- 
cient to  rebut  the  presumption  that  when  he  lawfully  entered,  be  en- 
tered for  a  lawful  purpose.  To  hold  that,  for  a  lawful  entry,  a  party 
could  be  punished,  because,  after  such  entry,  he  does  an  unlawful  act, 
would  be  to  find  him  guilty  of  a  crime  by  construction ;  a  result  which 
the  law,  in  its  endeavors  to  ascertain  the  real  intention  of  the  accused, 
invariably,  in  theory,  avoids,  and  which  has  seldom,  in  modem  times, 
happened  in  practice. 

A  case  is  put  by  Lord  Hale,  the  reasoning  of  which  is  analogous  to 
that  we  have  used  in  this  case.  '^  It  is  not  a  burglarious  breaking  and 
entry,  if  a  guest  at  an  inn  open  his  own  chamber  door,  and  takes  and 
carries  away  his  host's  goods,  for  he  has  a  right  to  open  his  own  door, 
and  80  not  a  burglarious  breaking."  ^ 

If  a  burglary  could  not  be  committed  because  the  party  had  a  right 
to  open  his  own  door,  notwithstanding  the  subsequent  larceny,  the  same 
principle  would  seem  to  be  applicable  here,  where  the  prisoner  had 
a  right  to  enter  the  house,  and  where,  by  parity  of  reasoning,  his  subse- 
quent larceny  would  not  make  his  original  entry  unlawful. 

For  these  reasons,  the  judgment  of  the  court  is,  that  the  verdict  be 

set  aside  and  a 

New  trial  granted. 


BUBGLABY— BREAKING  OUT. 

Adkinson  V.  State. 

[5  Baxt.  568;  80  Am.  Bep.  69.] 
In  the  Supreme  Court  of  Tennessee^  1875. 

One  who  Beoretes  Himself  In  a  DwelUnff -hoiise  at  night  with  intent  to  commit  a  felony 
therein  and  being  dlBcovered,  escapes  by  nniocking  or  opening  a  door,  is  not  guilty  of 
bnrglary. 

Conviction  of  burglary.     The  opinion  states  the  facts. 
Attomey-Greneral  EeiskeU,  for  the  State. 

1  1  Hale  P.  G.  663,  fiSi. 
2  DBrENCBS.  54 
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No  counsel  named  for  defendant. 

Fbeehan,  J.  This  is  an  indictment,  charging  that  defendant  unlaw- 
fully, feloniously  and  burglariously  did  break  and  enter  the  mansion 
house  of  Margaret  Mallon,  in  the  night-time  with  the  unlawful  and 
felonious  intent,  then  and  therein,  her,  the  said  Margaret  Mallon,  un- 
lawfully, forcibly,  feloniously  and  against  her  will,  to  have  carnal  knowl- 
edge of,  against  the  peace  and  dignity  of  the  State,  etc.  The  jury 
found  the  defendant  guilty  as  charged  and  affixed  punishment  in  the 
penitentiary  for  twelve  years  and  six  months.  The  facts  shown  are 
substantially  as  follows :  — 

Mrs.  Mallon,  a  widow  lady  kept  a  grocery  store  in  Nashville  in  the 
front  part  of  her  house ;  her  bed-room  and  kitchen  were  in  the  rear 
part  of  the  building.  On  the  day  of  the  alleged  offense  the  back  doors 
of  the  house  were  open,  as  well  as  the  windows,  and  remaining  so  until 
about  ten  o'clock  at  night.  About  this  time  she  closed  the  front  doors, 
went  into  the  back  part  of  the  house,  let  down  the  windows,  shut  the 
doors  and  locked  them  on  the  inside,  leaving  the  keys  in  the  locks. 
She  then  went  to  her  bed  and  moved  it  from  the  wall,  in  order  to  ad- 
just the  mosquito  bar,  when  she  felt  the  bed  strike  against  something 
under  it,  which  she  then  supposed  to  be  a  dog.  She  went  into  the  front 
room,  got  a  candle  and  returned.  On  looking  under  the  bed  she  saw 
the  defendant  lying[  on  his  side  with  a  large  pocket  knife  open  in  his 
hand.  She  ran  to  the  front  door  crying  robber,  asking  for  help,  and 
giving  a  general  alarm.  Parties  near  by  ran  into  the  house  when  defend- 
ant went  out  at  the  back  door,  unlocking  it,  and  fled.  He  was  pursued 
and  soon  after  captured.  She  had  known  defendant  some  years.  He 
had  been  in  front  of  the  house  eating  watermelons  in  the  evening  with 
some  other  negroes  and  had  been  ordered  away  by  her  because  of  tiie 
dirt  made  by  the  party.  He  had  been  refused  credit  by  her  as  she  says, 
some  three  years  before,  when  he  replied,  "  he  would  get  even  with  her 
yet."  The  house  of  Mrs.  Mallon  was  situated  in  a  thickly  settled  part 
of  the  city —  other  houses  close  to  it. 

It  is  clear  from  the  testimony  that  defendant  went  into  the  house  at 
an  open  door,  and  secreted  himself  under  the  bed,  with  the  purpose  we 
have  no  doubt,  of  committing  some  felony,  but  what  that  was  to  be  we 
have  no  means  of  determining  except  such  as  are  furnished  by  the  above 
fa^ts.' 

Burglary  is  deflned  by  the  Code^  to  be  breaking  and  entering  into 
a  mansion  house  by  night  with  intent  to  commit  a  felony.  This  is 
substantially  the  common-law  definition.  By  section  4674  it  is  pro- 
vided that  if  any  person  who  after  having  entered  any  of  the  nrem- 

I  sec.  4672. 
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ises  mentioned  in  the  first  section  of  the  article  with  intent  to  commit  a 
felony,  break  any  such  premises,  he  shall  be  punished. in  the  same  way 
as  if  he  had  broken  into  the  premises  in  the  first  instance.  This  last 
section  can  only  refer  to  a  case  where  the  party  has  entered  without 
breaking  actually  or  technically,  and  then  in  furtherance  of  his  felonious 
design,  does  break  after  entrance ;  as  when  a  party  enters  a  house  with- 
out breaking  and  then  in  pursuance  of  his  felonious  design,  breaks  open 
a  wardrobe,  show  tase  or  an  inner  door  in  order  to  effectuate  his  pur- 
pose. We  do  not  think  it  can  apply  to  the  case  of  a  party  who,  to  en- 
able himself  to  escape  by  flight  from  the  house,  opens  a  door,  as  in  this 
case. 

The  question  then  recurs,  was  there  such  a  breaking  in  this  case  as 
makes  the  offense  of  burglary.  According  to  Blackstone,  as  well  as 
other  authorities,  there  must  be  a  breaking  as  well  as  an  entry  in  order 
to  make  the  offense.  This  may  either  be  by  force  or  by  opehing  a  door, 
raising  the  latch  for  the  purpose,  picking  a  lock  or  opening  it  with  a 
key,  or  unloosening  any  fastening  which  the  owner  has  provided,  or 
even  coming  down  a  chimney,  it  being,  as  is  said,  as  much  closed  as  the 
nature  of  things  will  permit.  Such  breach  may  also  be  made  by  fraud 
as  by  knocking  at  the  door  and  procuring  it  to  be  opened,  and  then 
rushing  in  with  felonious  intent.  The  same  author,  however,  lays  it 
down  as  law,  *^  but  if  a  person  leaves  his  doors  or  windows  open,  it  is 
his  own  folly  and  negligence,  and  if  a  man  enters  therein  it  is  no  bur- 
glary ;  yet  if  he  afterwards  unlock  an  inner  chamber  door  it  is  so."^ 

This  authority,  with  authorities  cited  in  notes  to  the  above,  seems  to 
be  conclusive.  We  have  seen  nothing  contrary  to  this  and  think  the 
principles  cited  are  sound  law.  It  is  insisted,  however,  by  the  attorney- 
general  that  unlocking  the  door  for  flight  makes  the  breaking  required 
in  this  offense,  under  section  4674  of  the  code,  which  is:  '*Any 
person  who  after  having  entered  any  of  the  premises  mentioned  in  the 
first  section  of  this  article  with  intent  to  commit  a  felony,  break 
such  premises  he  shall  be  punished  in  the  same  way  as  if  he  had 
broken  into  the  premises  in  the  first  instance."  This,  however,  is 
nothing  more  than  the  principle  of  the  common  law,  that  breaking  in 
furtherance  of  the  design  that  is  felonious  purpose,  after  entry,  makes 
out  the  offense.  It  can  not  mean  that  breaking  after  abandonment  of 
the  pui'pose  and  for  a  different  purpose  than  the  commission  of  a 
felony,  shall  be  referred  arbitrarily  to  the  felonious  design.  If  this 
should  be  held  a  party,  who  by  trespass,  enters  a  house  with  a  design 
to  steal,  who  changes  his  mind  and  abandons  that  purpose,  but  in  going 
out  of  the  house  unlocks  a  door  for  egress,  would  be  guilty  of  burglary. 

1  See  Cooley's  Black.»  bk  4, 226»  227. 
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We  can  not  assent  to  this  view  of  the  question.  The  door  in  this  case 
^was  unlocked  for«  escape  from  the  house,  not  for  entrance  or  in  forward- 
ing a  felonious  design.  There  was  no  felonious  brealdng  in  this  view. 
We  have  been  referred  to  Jebb's  Criminal  Cases,^  as  sustaining  his 
views.  That  case,  however,  was  where  the  indictment  had  a  count  for 
breaking  out  of  the  house  which  was  expressly  made  burglary  by  stat- 
ute.* ^ 

Jiuigment  wiU  be  reversed  and  the  cause  remanded. 


BUBGLABT  —  ^  BREAKING  OUT." 

Brown  v.  State. 

[66  Ala.  128;  28  Am.  Rep.  692.] 
In  the  Supreme  Court  of  Alabama^  1876. 

One  who  Bnters  a  Store  Thronffh  an  Open  door,  secretes  himself  within  untU  the  door 
is  locked,  then  commits  a  larceny,  and  escapes  by  opening  or  breaking  out  of  a  window, 
does  not "  break  into  and  enter"  a  store  and  can  not  be  convicted  of  burglary  under  the 
statute. 

Conviction  of  burglary.     The  opinion  states  the  facts. 

S,  J,  Cumming^  for  the  defendant. 

Jno,  W.  A,  Sanfordj  Attorney-General,  for  the  State,  cited  Dano-' 
hoo  V.  State^^  Walker  v.  State,*  2  Bishop's  Criminal  Law,*  1  Russell  on 
Climes,^  1  Leading  Criminal  Cases. "^ 

Stone,  J.  The  Revised  Code  ®  declares  that  "  any  person  who  either 
in  the  night  or  day  time,  with  intent  to  steal  or  to  commit  a  felony, 
breaks  into  and  enters  a  dwelling-house,  or  any  building  within  the 
curtilage  of  a  dwelling-house,  though  not  forming  a  part  thereof ;  or 
into  any  shop,  store  or  warehouse  or  other  building  in  which  any  goods, 
merchandise  or  other  valuable  thing  is  kept  for  use,  sale  or  deposit,  is 
guilty  of  burglary,"  etc.  It  will  be  observed  that  this  offense  naturally 
divides  itself  into  three  constituent  elements:  the  character  of  the 
house,  the  breaking  into  it,  and  the  intent  with  which  he  entered  the 
house.  On  the  first  and  third  of  these  constituents  there  seems  to  have 
been  no  dispute  in  this  case.  The  contest  was  over  the  second.  The 
undisputed  evidence  is  that  the  front  door  of  the  store,  in  which  the 

1  Bex  V.  McEeamey.  &  sec.  92. 

2  12  Anne,  ch.  1,  sec.  7.    See  Whart.  Or.  •p.  791. 

L.  1874,  sub-sees.  1636, 1646.  7  pp.  540,  641. 

S  86  Ala.  281.  •  sec  3096. 

*  62  Id.  876. 
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offense  was  alleged  to  have  been  committed,  was  open ;  that  the  defend- 
ant entered  the  house  through  the  said  open  door,  secreted  himself  in 
the  store,  and  when  the  store  was  closed  and  locked  the  defendant  was 
locked  in.  Afterward  the  defendant  being  in  the  store,  committed  the 
larceny  spoken  of,  and  opening  or  breaking  a  window,  escaped  with  the 
money  stolen.  The  question  for  our  decision  is,  does  this  amount  to  a 
breaking  into  the  store  within  the  statute  ? 

The  cases  of  Donohoo  v.  State^^  and  Walker  v.  State^^  are  relied  on  in 
support  of  the  charge  in  this  case.  In  the  case  of  Walker,  as  in  this 
case,  there  was  a  breaking  out,  but  the  prisoner  was  not  adjudged 
guilty  on  that  account.  In  each  of  those  cases  the  entry  was  by  way 
of  the  chimney,  which  is  uniformly  held  to  be  a  sufficient  breaking  and 
entering  to  constitute  that  element  of  the  crime  of  burglary.  On  that 
principle  were  the  defendants  adjudged  guilty  in  the  two  cases  cited. 
There  must  be  an  actual  breaking  or  a  constructive  breaking,  by  fraud, 
threats  or  conspiracy.^  In  England  they  have  a  statute  which  makes 
the  escaping  from  a  house,  by  breaking,  etc.,  after  committing  a  felony 
in  the  house,  burglary  in  the  offender.  We  have  no  such  statute 
here.* 

Under  the  rules  above  declared  the  Circuit  Court  erred  in  the  ex- 
planatory charge  given. 

Reversed  and  remanded.     Let  the  prisoner  remain  in  custody  until 

discharged  by  due  course  of  law. 

Reversed  and  remanded. 


bubglaby  —  entebing  necessaby. 
State  v.  McCall. 

[4  Ala.  648 ;  89  Am.  Dec.  814.] 
In  the  Supreme  Court  of  Alabama^  January/,  1843. 

L  Bnrfflary  Oonslste  in  BzeakixMr  Into  and  entering  a  dweUing-houBe  In  the  night  time 

with  intent  to  oommit  a  felony. 
2.  Any  Sntry  by  yim**^  of  the  Hand,  or  foot,  or  even  by  an  instmment  with  which  It  is 

intended  to  oommit  a  felony,  is  sufficient  to  constitute  burglary;  but  simply  breaking 

the  blinds,  and  making  no  entry  beyond  the  sash  windows,  is  not. 

Defendant  was  indicted  for  burglary  and  found  guilty.     After  the 
close  of  the  examination  of  the  witnesses  and  the  arguments  of  counsel, 

1  se  Ala.  881.  *  S®«  Com.  r.  Strupney,  106  Mass.  588;  «. 

S  53  Id,  878.  «•  7  Am.  Bep.  566 ;  Bos.  Or.  Ev.  847. 

8  8  Greenl.  Ey.,  sec.  76. 
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defendant's  counsel  asked  the  court  to  permit  the  prisoner  to  make  a 
statement  to  the  jury,  which  was  refused.  The  further  facts  appear  in 
the  opinion. 

M.  W,  Lindsay^  Attorney-General,  for  the  State. 

Rollston,  for  the  defendant. 

By  court,  Collier,  C.  J.  The  crime  of  burglary  may  be  defined  to 
be,  the  breaking  and  entering  a  dwelling-house  in  the  night  time  with 
intent  to  commit  a  felony.  For  the  purposes  of  this  offense,  it  is  said 
the  term  dwelling-house  comprehends  all  buildings  within  the  curtilage  or 
inclosure,  etc.^  The  offense  consists  then  in  violating  the  common  se- 
curity of  the  dwelling-house  in  the  night  time,  for  the  purpose  of  com- 
mitting a  felony.^  But  what  is  a  violation  is  not  in  all  cases  entirely 
clear ;  the  authorities  discovering  a  great  want  of  harmony.  It  is  not 
our  purpose  now  to  notice  the  many  adjudications  with  which  the  books 
abound ;  but  only  to  consider  a  few  of  those  most  pertinent  to  the  case 
in  hand,  and  then  state  the  principle  which  must  control  our  decision. 

In  Bex  V.  Bailey,^  it  appeared  that  a  sash  window  belonging  to  a 
dwelling-house  was  fastened  in  the  usual  way,  by  a  latch,  from  the  bot- 
tom of  the  upper  sasli  to  the  top  of  the  lower  one ;  and  that  there  were 
inside  shutters  which  were  fastened.  One  of  the  prisoners  broke  a 
pane  of  glass  in  the  upper  sash  of  the  window  and  introduced  his  hand 
within,  with  the  intention  to  undo  the  latch  by  which  the  window  was 
fastened.  While  he  was  cutting  a  hole  in  the  shutter  with  a  center  bit 
and  before  he  had  undone  the  latch  of  the  window,  he  was  seized.  All 
the  judges  were  of  opinion  that  the  introduction  of  the  hand  between  the 
window  and  the  shutter  to  undo  the  window  latch,  was  a  sufficient  entry 
to  constitute  a  burglary. 

In  Rex  V.  Rust  and  Ford,*  the  facts  were  these :  The  glass  sash  win- 
dow was  left  closed  down,  but  was  thrown  up  by  the  prisoners;  the 
inside  shutters  were  fastened,  and  there  was  a  space  of  about  three 
inches  between  the  sash  and  the  shutters,  and  the  shutters  themselves 
were  about  an  inch  thick.  It  appeared  that  after  the  sash  was  thrown 
up  a  crowbar  had  been  introduced  to  force  the  shutters  and  had  been 
not  only  within  the  sash,  but  had  reached  to  the  inside  of  the  shutters. 
The  judges  were  of  opinion  that  this  was  not  a  case  of  burglary,  as  it 
did  not  appear  whether  any  part  of  the  hand  was  within  the  window, 
although  the  aperture  was  large  enough  to  admit  it. 

Any,  the  least  entry,  is  sufficient  by  means  of  the  hand  or  foot,  or 
even  by  an  instrument  with  which  it  is  intended  to  conmiit  a  felony.^ 

I  1  Hale's  p.  C.SSd,  559;  Hawk.  P.   C.»  8  Rubs,  ft  R.  841. 

ch.  88,  sec.  12;  East   P.  C.  496;  Jd.  493,  501,  *  1  Moodj,  18S. 

506.  »  East's  P.  0.  490;  Fost  107;  1  Hawk. 

s  Com.  r.  Stephenson,  8  Pick.  854.  C,  ch.  88,  sec.  7 ;  1  Hale's  P.  0. 655. 
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Bat  the  entry  it  is  said  must  appear  to  have  been  made  with  the  imme- 
diate intent  to  commit  a  felony,  as  distinguished  from  the  previous 
intent  to  procure  admission  to  tCe  dwelling-house.  Where  it  appeared 
that  a  center-bit  had  penetrated  through  the  door,  from  chips  found  in 
the  inside  of  the  house,  yet  as  the  instrument  had  been  introduced  for 
the  purpose  of  breaking,  and  not  for  the  purpose  of  taking  the  property 
or  committing  any  other  felony,  it  was  held  the  entry  was  incomplete.i 

The  citations  from  the  Crown  Cases,  it  must  be  admitted,  lend  their 
support  to  the  charge  of  the  circuit  judge  to  the  jury.  The  only  dif- 
ference being  that  there  was  a  breach  and  entry  of  the  sash,  while  here 
the  breach  and  entry  was  of  the  blinds,  which  were  the  outer  protection. 
This  it  is  conceived,  can  not  require  the  application  of  a  different  princi- 
ple. It  can  not  be  that  the  common  security  of  the  dwelling-house  is 
violated  by  breaking  one  of  the  shutters  of  a  door  or  window  which  has 
several.  True,  it  weakens  the  security  which  the  mansion  is  supposed 
to  afford  and  renders  the  breach  more  easy ;  but  as  additional  force 
will  be  necessary  before  an  entry  can  be  effected,  there  can  under  such 
circumstances,  be  no  burglary  committed. 

Suppose  the  shutter  of  a  door  made  by  placing  planks  upon  each 
other  until  it  is  two  or  three  double,  if  the  thickness  of  one  of  the  plank 
be  removed  by  one  intending  to  commit  a  burglary,  and  an  entry  thus 
far  made,  can  it  be  said  that  the  offense  was  completed?  What,  in 
point  of  principle  is  the  difference  between  such  a  case  and  one  where 
there  are  several  shutters,  an  inch  or  two  apart  from  each  other.  In 
neither  case  can  such  an  entiy  be  made  as  will  enable  the  aggressor  to 
commit  a  felony.  In  such  cases  the  entry  may  be  said  to  be  made  with 
the  intent  rather  to  procure  admission  into  the  dwelling-house  than  to 
commit  a  felony ;  which  we  have  seen  is  an  indispensable  constituent 
to  the  crime  of  burglary. 

To  constitute  the  burglary  an  entry  must  be  made  into  the  house  with 
the  hand,  foot  or  an  instrument  with  which  it  is  intended  to  commit  a 
felony.  In  the  present  case  there  was  nothing  but  a  breach  of  the 
blinds,  and  no  entry  beyond  tlie  sash  window.  The  threshold  of  the 
window  had  not  been  passed  so  as  to  have  enabled  the  defendant  to  con- 
summate a  felonious  intention ;  and  according  to  the  principle  we  have 
laid  down,  the  charge  to  the  jury  was  erroneous. 

The  constitution  guarantees  to  every  one  charged  with  the  commis- 
sion of  a  crime  the  right  to  be  heard  by  himself  and  counsel,  but  it 
does  not  permit  the  accused  to  make  a  statement  of  facts  to  the  jury 
unless  it  be  authorized  by  the  evidence  adduced.  Here  the  reason- 
able inference  perhaps   is  that  the  statement  proposed  to  be  made 

1  1  Leach.  458;  King  v.  Steel,  East's  P.  0. 491. 
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was  not  in  the  course  of  a  legal  defence ;  at  any  rate  the  leave  of  the 
court  was  not  asked  for  that  purpose  until  according  to  the  r^nlar 
course  of  procedure  the  arguments  for  the  State  and  the  prisoner  had 
been  concluded.  .  Taking  this  to  be  true  the  court  might  very  well  have 
refused  to  allow  the  defendant  to  make  the  statement  he  desired. 

For  the  error  in  the  first  question  considered,  the  judgment  is  reversed 
and  the  defendant  is  directed  to  remain  in  custody  to  await  a  trial,  de 
novOi  unless  in  the  interim  he  be  discharged  by-  due  course  of  law. 


BUBGLABT— SERVANT. 

LowDEB  V.  State. 

[68  Ala.  143;  86  Am.  Bep.  9.] 
In  the  Supreme  Court  of  Alabama^  1879. 

JL  Bervmat  and  OAoe  Boy  of  an  attorney  at  law  intnisted  with  the  key  of  the  froiU  door 
of  the  office  and  entering  at  night  by  OBing  the  key»  with  intent  to  steal,  the  attorn^ 
Bleeping  aceording  to  cnstom  in  an  inner  room»  is  gailty  of  burglary;  but  not  so  if  tba 
boy  is  in  the  habit  of  sleeping  in  the  office,  to  the  knowledge  of  his  employer  and  en« 
ters  to  go  to  bed,  and  after  entering  forms  the  design  to  steal. 

Conyiction  of  burglaiy.    The  opinion  states  the  facts. 

J.  Orindrat  Winter^  for  defendant. 

H,  0.  Tompkins^  Attorney-General,  for  the  State. 

Manning,  J.  Appellant  was  indicted  for  burglary,  in  entering  at 
night  through  the  outer  front  door  the  office  of  Sayre  &  Graves,  attor- 
neys at  law,  from  which  an  open  door  let  into  an  adjoinging  bed-room, 
where  Mr.  Sajrre  lay,  having  gone  to  bed.  The  evidence  tended  to 
show  that  defendant  went  from  the  office  after  entering  it  into  the  bed 
room,  to  steal  money  from  the  pocket-book  of  Mr.  Sayre,  which  he  had 
placed  between  the  mattresses  of  the  bed  on  which  he  was  lying.  And 
the  defence  is  that  he  being  a  servant  of  Sajrre  &  Graves  and  intrusted 
as  such  by  them  with  the  key  of  their  office,  defendant  was  not  guilty 
of  burglary. 

According  to  Mr.  Sayre's  testimony,  defendant  was  then  and  pre- 
viously in  the  employment,  of  Sayre  &  Graves  **as  a  servant  in 
witness'  bed-room,  and  as  an  office  boy  to  their  law  office,  the  same 
mentioned  in  the  indictment  **  and  had  received  from  them,  to  be  used 
^*  for  the  purpose  of  his  employment "  a  key  to  the  office  front  door, 
and  that  he  entered  through  said  front  door,  and  by  use  and  means  of 
said  key  defendant  could  have  ingress  into  said  office  at  will ;  but  (his) 
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duties  *  *  *  did  not  call  him  there  at  night,  nothing  being  said  to 
him  as  to  that."  Whether  or  not  he  was  in  the  habit  sleeping  there  at 
night  is  left  in  doubt  by  the  evidence. 

In  2  Russell  on  Crimes,^  it  is  said :  *'  It  will  also  amount  to  a  bur- 
glary if  a  servant  in  the  night  time  open  the  chamber  door  of  his  mas- 
ter or  mistress,  whether  latched  or  otherwise  fastened,  and  enter  for 
the  purpose  of  committing  murder  or  rape,  or  with  any  other  felonious 
design.''  In  Edmonds'  Case  in  the  time  of  James  I,^  the  jury  returned 
this  special  verdict:  '*  We  find  that  Richard  Heydon,  and  Christian 
his  wife,  were  both  in  bed  and  at  rest  in  an  upper  chamber  of  the 
mansion  house  of  the  said  Sir  Richard  Heydon ;  and  that  the  said  Will- 
iam Edmonds  then  was  and  yet  is  the  servant  and  apprentice  of  the 
said  Richard,  and  that  he  then  lay  in  another  chamber  of  the  said  house 
remote  from  the  bed-chamber  of  his  said  master  and  dame,  and  that 
there  was  a  door  with  a  latch  at  the  stairs'  foot  of  the  said  bed-cham- 
ber of  the  said  Heydon,  but  none  at  the  stairs'  head,  being  the  entrance 
into  the  said  bed-chamber  of  the  said  Heydon.  We  find  that  the  said 
William  at  the  said  time  in  the  indictment,  drew  the  latch  of  the  stair 
foot  door  and  opened  ths  said  door,  being  then  latched,  and  went  up 
the  stairs  and  entered  the  bed-chamber  of  his  said  master,  with  an  in- 
tent to  murder  the  said  Heydon  and  that  he  did  then  and  there  "  wound, 
etc.  Of  the  ten  judges  to  whom  the  case  was  submitted  nine  '^  agreed 
that  it  was  burglary"  and  the  other  doubted.  Similar  to  this  are  the 
the  cases  of  Oray^  and  Bowen^m  which  the  judgments  are  the  same. 

In  ComwaWs  Caae,^  '^  defendant  was  a  servant  in  the  house  where 
the  robbery  was  committed,  and  in  the  night  time  opened  the  street 
door  and  let  in  the  other  prisoner  and  showed  him  the  sideboard, 
from  whence  the  other  prisoner  took  the  plate ;  then  the  defendant 
opened  the  door  and  let  him  out,  but  did  not  go  out  with  him  but  went 
to  bed."  Whether  this  was  burglary  in  the  servant  was  doubted  at  the 
trial,  but  at  a  meeting  of  all  the  judges  they  unanimously  held  '*  that 
it  was  burglary  in  both  and  not  to  be  distinguished  from  the  case 
that  had  been  often  ruled  *  *  *  that  if  one  watches  at  the  street 
end  while  the  other  goes  in  it  is  burglary  in  all." 

In  this  latter  case  the  servant  did  not  break  into  and  enter  the  house ; 
he  was  already  in  and  did  not  go  out,  and  the  other  did  not  himself  do 
any  house-breaking  to  get  in ;  he  only  entered  through  a  door  which  the 
servant  of  the  house  intruded  with  the  key  opened  for  him.  But  the 
idea,  though  not  expressed,  upon  which  this  opinion  was  based  seems  to 
have  been  that  the  outsider  was  guilty  of  burglary  in  obtaining  entrance 

1  Sharwood'B  ed.  of  1877»  p.  7.  3  i  str.  481. 

S  Reports   of  Sir    Rlohard    Hutton    in  *  i  CraDCfa»  O.  C.  60A. 

black  letter,  p.  20.  *  2  Str.  881. 
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by  the  aid  of  the  unfaithful  servant  as  truly  as  if  it  had  been  effected 
by  an  inanimate  instrument,  and  it  followed  that  the  servant  was  guilty 
of  the  same  offense,  because  he  was  present  aiding  and  abetting. 
Would  there  have  been  any  question  made  whether  the  servant  was 
guilty  or  not,  if  instead  of  being  and  staying  within  the  house  he  had 
come  with  his  confederate  to  the  door  on  the  outside,  and  had  opened 
it  with  the  key  intrusted  to  him,  and  both  had  gone  in  and  stolen  the 
plate?  If  not  why  should  not  the  servant  in  view  of  the  other  cases, 
above  cited,  be  held  guilty  of  burglary  if  without  a  confederate  he  had 
opened  and  gone  into  the  house  alone,  and  immediately  stolen  the  plate 
himself?  An  opening  for  this  purpose  was  no  less  unlawful,  and  it 
would  appear  as  much  a  burglary  as  an  opening  to  let  in  another  thief. 
By  the  common  law  a  servant  would  be  guilty  of  larceny  —  of  the  felo- 
nious taking  and  carrying  away — of  the  money  or  goods  of  his  master, 
even  if  they  had  been  handed  and  intrusted  to  him  to  be  carried  to  an- 
other person,  by  appropriating  them  to  his  own  use.  And  so  though  he 
might  have  the  privilege  of  opening  and  entering  his  master's  man- 
sion house  to  go  to  bed  therein,  he  would,  it  seems  to  me,  be  guilty  of 
burglary  if  he  unlocked  and  entered  it  in  the  night  time  with  the  in- 
tent to  rob,  and  did  then  commit  robbery  therein ;  only,  to  justify  a 
conviction  in  such  a  case  the  jury  ought  to  be  satisfied  by  the  evidence 
beyond  a  reasonable  doubt,  that  the  intent  to  rob  existed  when  the 
house  was  entered,  not  formed  afterwards. 

Doubt  is  c^t  upon  this  view  by  a  passage  of  Sir  Mathew  Hale's,  in 
commenting  on  some  statutes  of  Elizabeth's  reign,  in  which  he  says: 
^'If  the  servant  unlatch  a  door,  or  turn  a  key  in  a  door  in  the  house, 
and  steal  goods  out  of  that  room,  *  *  *  yet  it  seems  to  me  the 
servant  shall  not  thereupon  be  ousted  of  his  clergy,  for  the  opening  of 
the  door  in  this  manner  is  within  his  trust,  and  so  no  breaking  of  the 
house  or  robbery  within  this  act.  *  *  *  But  if  a  servant  break 
open  a  door  whether  outward  or  inward,  *  *  *  and  steal  goods, 
this  is  a  robbery  and  breaking  the  house  within  the  statute,  *  *  • 
for  such  a  breaking,  though  by  a  servant  in  the  night,  would  make  bur- 
glary, for  such  an  opening  is  not  within  his  trust."  ^  Of  these  passages 
it  is  remarked  in  Russell  on  Crimes:^  ''  It  seems  to  have  been  consid- 
ered that  the  question  whether  such  act  would  amount  to  a  breaking, 
must  depend  upon  the  point  whether  the  door  might  have  been  opened 
by  the  servant  in  the  course  of  his  trust  ai^d  employment."  But  doubt 
of  this  is  intimated  in  a  note  added  with  a  aed  quosre  and  reference  to 
Edmonds'  Caae.^  We  have,  therefore,  supposed  we  might  consider  the 
question  as  not  settled  by  the  passage  in  the  Pleas  of  the  Crown. 

1  2  Hale'8  P.  0.  354, 855.  8  nipra. 

*  Sharwood'8  ed.  of  1877,  vol.  2,  p.  IL 
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We  are  of  the  opinion  that  the  charge  given  by  the.  judge  of  the 
City  Court  to  the  jury  was  upon  this  point  as  favorable  to  the  appellant 
as  the  law  would  allow.  Of  course,  if  he  went  in  only  to  go  to  bed, 
and  had  the  right  to  do  so  from  his  employers,  or  was  accustomed  to 
sleep  there  at  night  with  their  knowledge  and  without  objection,  he 
would  not  be  guilty  ^f  burglary,  though  after  entering  the  office  for 
that  purpose  only  he  formed  the  desire  to  steal. 

The  chaige  was  asked  for  appellant  and  refused,  that  upon  the  evi- 
dence they  must  find  the  defendant  not  guilty.  And  we  think  it  ought 
to  have  been  given.  There  was  no  evidence  that  the  defendant  had 
opened  the  door  of  the  office  at  all,  for  there  was  none  that  it  was  shut 
before  he  entered. 

For  the  error  of  refusing  this  charge  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  be  remanded.  Let  the  defend- 
ant remain  in  custody  until  discharged  by  due  course  of  law. 

Reversed  and  remanded. 


BUBGLAKT— ENTBEINQ  NECESSABY— INSUmCOENT  EVTOENCE. 

EosB  V.  State. 

[16  Tex.  (App.)  664.] 

In  the  Court  of  Appeals  of  Texas^  1884, 

"L  Beflnltlon  of  "  Entry.*'  —In  a  trial  for  burglary  the  trial  ooart  ohai^ged  the  jury  on  the 
subject  of  "entry"  as  follows:  **It  Is  not  necessary  that  there  should  be  any  actual 
breaking  to  constitute  the  offense  of  burglary,  when  the  entry  is  in  the  night  time.  An 
entry  into  a  house  In  the  night  time,  without  the  consent  of  the  owner,  or  some  other 
person  authorized  to  gi^e  consent,  with  intent  to  commit  a  theft,  is  an  entry  by  force,  as 
meant  in  the  law.'*  ffeld,  error;  that  to  constitute  burglary  the  entry  must  be  by 
*'  force,"  "  threats  '*  or  **  fraud,"  whether  committed  in  the  day  time  or  night.  The  defini- 
tion of  entry  in  article  706  of  the  Tenal  Code,  which  makes  It  to  include,  within  the 
meaning  of  article  704,  every  kind  of  entry  but  one  made  with  the  free  consent  of  the 
occupant  or  of  one  authorized  to  give  such  consent,  does  not  eliminate  from  the  offense 
the  element  of  force,  nor  dispense  with  the  necessity  of  alleging  and  proving  an  entry 
by  force.   But  if  the  entry  is  at  night,  the  slightest  force  suffices. 

^  Possession  of  Sooontly  Stolen  Property— Burden  of  Proof.— The  explanation  of 
a  defendant  when  first  found  in  possession  of  stolen  property,  if  reasonable.  Imposes 
upon  the  State  the  burden  of  proving  its  falsity. 

3.  Same— Evidence  Insnfl&cient.  —  See  the  statement  of  the  case  for  evidence  htUd 
insufficient  to  sustain  a  conviction  for  burglary. 

Appeal  from  the  District  Court  of  Walker.     Tried  below  before  the 
Hon.  J.  R.  Kennard. 

The  conviction  in  this  case  was  for  the  burglary  of  the  house  of  J.  L. 
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Smith,  with  the  intent  to  commit  theft.     A  term  of  two  years  in  the 
penitentiary  was  the  penalty  imposed. 

J.  L.  Smith  was  the  first  witness  for  the  State.  He  identified  the  de- 
fendant on  trial  as  Edgar  Ross,  the  party  charged  in  the  indictment. 
About  two  years  prior  to  this  trial,  the  witness  was  operating  a  steam 
grist  mill  at  his  mill  property  in  the  town  of  HuntsviUe,  and  at  the  same 
time  a  kind  of  junk  business,  buying  old  scraps  of  brass,  iron,  rags  and 
bones.  His  mill  was  near  the  railroad  depot,  fronting  on  a  public 
street  in  the  town  of  Huntsville,  and  on  the  railroad's  right  of  way. 
On  one  occasion  the  witness  missed  a  brass  kettle,  a  brass  '^bearing," 
and  other  articles  including  a  brass  pump,  from  his  mill.  These  articles 
belonged  to  the  witness,  and  were  taken  without  his  consent. 

J.  D.  Clarke  had  a  steam  mill  about  three  or  four  hundred  yards  dis- 
tant from  the  witness'  mill,  and  on  the  opposite  side  of  the  depot.  He 
likewise  was  engaged  in  buying  scrap  iron  and  brass.  A  short  time 
after  the  witness  missed  the  articles  named,  he  went  to  Mr.  Clarke's 
mill  and  made  inquiries  about  them.  Mr.  Clarke  readily  permitted  witr 
ness  to  examine  his  scraps.  Among  them  witness  found,  in  ten  or  a 
dozen  pieces,  about  fifty  pounds  of  brass  scraps  belonging  to  him.  Two 
or  three  weeks  prior  to  this,  the  witness  lost  the  key  to  his  mill,  and  had 
another  key  made,  and  locked  his  door  every  night.  When  witness  be- 
gan to  miss  articles,  he  became  satisfied  that  some  person  was  in  the 
habit  of  entering  his  mill  at  night  and  removing  articles.  To  ascertain 
whether  or  not  this  was  true,  he  arranged  a  trap  one  night,  by  attaching 
a  string  to  a  tin  can,  and  so  placing  the  can  that  any  one  entering  the 
mill  by  opening  the  door  would  throw  the  can  down.  The  witness  then 
had  a  new  lock  put  on  the  door,  after  which  he  missed  no  more  articles. 
Witness  had  a  part  of  the  brasses  back  under  a  bench  on  the  sill  of  the 
house.  The  defendant  was  very  frequently  about  the  witness'  mill. 
Some  time  before  the  can  experiment,  and  very,  early  in  the  morning, 
the  witness  saw  the  defendant  running  from  the  direction  of  his  mill. 
The  trap  experiment  described  was  on  or  about  May  10,  1882. 
Meal  and  corn,  as  well  as  brass,  was  taken  from  witness'  mill  before 
the  new  lock  was  put  on.  On  the  morning  after  the  new  lock  was  put 
on,  the  witness  discovered  footprints  about  the  door,  and  a  place  where 
some  party  or  parties  had  urinated  against  the  mill. 

Cross-examined,  the  witness  said  that,  at  the  time  of  the  burglary, 
his  mill  was  a  public  place.  It  was  a  common  corn  mill,  operated  by 
steam,  in  which  the  witness  did  grinding  for  the  public.  Witness  had 
no  hands  to  assist  him,  but  did  all  the  work  himself.  He  was  his  own 
fireman,  engineer  and  miller.  He  opened  his  mill  at  daylight,  and 
closed  and  locked  it  about  dark.  Except  at  meal  times  and  when  called 
off  by  business  matters,  the  witness  was  always  at  his  mill  during  the 
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day.  The  witness  did  not  think  that  the  articles  missed  could  have  been 
taken  in  the  day  time.  He  did  not  know  that  the  defendant  entered 
his  mill,  nor  did  he  know  when  the  missed  articles  were  taken.  They 
may  have  been  taken  three  or  four  days  before  they  were  missed. 
When  witness  went  to  Clarke's  mill,  he  found  no  one  present  but  Mr. 
Clarke  and  his  son  William.  Mr.  Clarke  delivered  to  the  witness  such 
articles  as  he  could  identify,  and  witness  paid  him  the  price  that  he  had 
paid  for  them.  Witness  did  not  remember  that,  at  the  time  he  recov- 
ered the  stolen  goods  from  Mr.  Clarke,  he  told  Clarke  he  did  not  know 
when  they  were  taken,  and  they  might  have  been  taken  at  night  or  dur- 
ing the  day  while  witness  was  engaged.  At  that  time,  a  great  many 
persons  came  about  the  witness'  mill  during  the  day.  The  witness  did 
not  think  that  the  articles  he  recovered  from  Clarke  could  have  been 
taken  out  during  the  day,  inasmuch  as  the  witness  was  satisfied  that  he 
would  have  detected  any  attempt  in  the  day  time,  and,  beside,  they 
were  deposited  in  a  place  inconvenient  to  be  reached. 

William  Clarke  was  the  next  witness  for  the  State.  He  testified  that 
he  remembered  the  occasion  when  J.  L.  Smith  came  to  his  father's  mill, 
about  two  years  before  this  trial,  and  claimed  some  articles  of  brass 
which  witness  and  his  father  had  previously  purchased.  He,  Smith, 
recovered  a  brass  kettle,  a  brass  '^  bearing,"  and  some  other  articles. 
This  brass  ^'  bearing  "  the  witness  purchased  a  few  days  befdre  from 
the  defendant.  This  was  the  only  article  identified  by  the  witness  Smith 
which  the  witness  could  remember  having  purchased  from  the  defend- 
ant. Witness  bought  the  ^'  bearing  "  from  the  defendant  two  or  three 
days  before,  about  eight  o'clock  in  the  morning,  together  with  about 
twenty  pounds  more  of  old  iron  and  brass. 

Cross-examined,  the  witness  said  that  when  he  made  the  purchase  he 
asked  the  defendant  where  he  got  the  bearing.  The  defendant  said 
that  he  found  it  near  the  penitentiary.  Quite  a  number  of  persons  be- 
sides the  defendant  were  engaged  in  the  sale  of  scrap  iron  and  brass  at 
the  time,  and  the  witness  and  his  father  often  purchased  from  them. 
Witness'  father's  mill  was  one  of  the  most  public  places  in  the  town  of 
Huntsville. 

The  defendant's  father  was  his  first  witness.  He  testified  that  the 
defendant  was  bom  on  the  sixteenth  day  of  October,  1869. 

J.  D.  Clarke  was  the  second  and  the  last  witness  for  the  defendant. 
He  testified  that  he  was  the  proprietor  of  Clarke's  mill,  near  the  depot, 
in  the  town  of  Huntsville,  Walker  County,  Texas.  He  was  acquainted 
with  J.  L.  Smith,  and  remembered  the  occasion  of  Smith's  visit  to  his, 
witness',  mill,  about  two  years  before  this  trial,  in  search  of  scrap 
brass,  which  he  claimed  to  have  missed  from  his  mill.  Among  the  arti- 
cles Smith  identified  and  claimed  was  a  brass  ^'  bearing."     Smith  said 
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to  the  witness  that  he  believed  that  the  party  who  took  the  ^'bearing" 
either  had  a  key  to  his  mill,  and  entered  and  took  it  at  night,  or  else  he 
took  it  in  the  day  time,  while  he,  Smith,  was  at  work.  Witness'  son 
bought  quite  a  quantity  of  brass  about  that  time  from  various  parties. 
Smith  at  the  same  time  was  engaged  in  the  business  of  buying  scrap 
iron  and  brass. 

S.  P.  Montgomery  was  next  introduced  by  the  State,  in  rebuttal.  He 
testified  that  George  Ross,  the  father  of  the  defendant,  lived  on  his 
place  during  the  years  1867  and  1868,  and  that  the  defendant  was  bom 
while  George  Ross  lived  on  that  place. 

Incorrectness  of  the  charge  of  the  court  in  various  particulars,  in- 
cluding that  considered  in  the  opinion,  and  the  sufl9ciency  of  the  evi- 
dence to  support  the  conviction,  were  the  grounds  assigned  for  new 
trial. 

McKinney  &  Leigh,  for  the  appellant. 
«7.  H,  Burts,  Assistant  Attorney-General,  for  the  State. 
White,  P.  J.  This  appeal  is  from  a  conviction  for  burglary.  Two 
grounds  were  submitted  in  the  motion  to  quash  the  indictment:  1.  Be- 
cause the  iifdictment  does  not  allege  that  the  house  charged  to  have 
been  entered  was  in  the  county  of  Walker.  2.  It  does  not  allege  that 
^he  goods  and  chattels  intended  to  be  stolen  (after  entry)  were  in  the 
house  alleged  to  have  been  entered,  nor  to  whom  said  goods  and  chattels 
belonged. 

The  indictment  filed  in  said  cause  is  as  follows:  *'  In  the  name,  and 
by  the  authority  of  the  State  of  Texas,  the  grand  jurors  in  and  for 
Walker  County,  State  of  Texas,  legally  selected,  drawn,  tried,  impan- 
eled, sworn  and  charged  at  the  May  term,  A.  D.  1882,  of  the  District 
Court  of  Walker  County,  State  of  Texas,  upon  their  oaths,  in  said 
court  do  present  that  Edgar  Ross,  in  Walker  County,  State  of  Texas,  on 
the  tenth  day  of  May,  A.  D.  1882,  that  is  to  say  in  the  night  time  of 
said  tenth  of  May,  A.  D.  1882,  did  by  force  break  and  enter  the  house 
of  J.  L.  Smith,  without  the  consent  of  said  J.  L.  Smith,  and  with  the 
intent  to  fraudulently  take,  steal,  and  carry  away  from  the  possession 
of  J.  L.  Smith  and  out  of  said  house,  goods  and  chattels  of  the  value 
of  $5,  corporeal  personal  property  belonging  to  J.  L.  Smith,  without 
the  consent  of  J.  L.  Smith,  and  with  the  intent  to  deprive  said  J.  L. 
Smith,  the  owner  of  said  goodsi and  chattels,  of  the  value  of  the  same, 
and  to  appropriate  it  to  the  use  and  benefit  of  him,  said  Edgar  Ross ; 
against  the  peace  and  dignity  of  the  State." 

We  think  it  is  apparent  that  the  objections  are  not  well  taken.  If  in 
Walker  County  defendant  broke  and  entered  the  house  of  J.  L.  Smith, 
as  is  charged,  we  can  not  well  see  how  it  was  possible  for  him  to  do  so 
if  the  house  was  not  in  Walker  County.     And  the  same  may  be  said 
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with  regard  to  the  allegation  respecting  the  goods  and  chattels.  It 
might,  perhaps,  have  been  better  and  more  specific  to  have  charged 
that  the  goods  and  chattels  were  in  the  hoase,  bat  we  are  of  opinion  that 
the  allegations  ai*e  substantially  sufficient  as  made,  and  that  the  court 
did  not  eiT  in  overruling  the  motion  to  quash. 

One  of  the  paragraphs  of  the  charge  of  the  court  to  the  jury  which 
is  excepted  to  is  as  follows:  '^  It  is  not  necessary  that  there  should  be 
any  actual^  breaking  to  constitute  the  offense  of  burglary,  when  the 
entry  is  in  the  night  time.  An  entry  into  a  house  in  the  night  time, 
without  the  consent  of  the  owner,  or  some  other  person  authoiized  to 
give  consent,  with  intent  to  commit  a  theft,  is  an  entry  by  force,  as 
meant  in  the  law." 

This  charge  is  erroneous.  To  constitute  burglary,  the  entry  must  be 
by  "  force,"  **  threats,"  or  "  fraud,"  whether  committed  in  the  day  time 
or  at  night. ^  This  identical  question  is  discussed  in  Hamilton  v. 
StcUe,^  and  it  was  held  that  the  definition  of '  '•  entry ' '  in  article  706,  make- 
ing  it  include  in  its  meaning  '*  every  kind  of  entry  but  one  made  by  the 
free  consent  of  the  occupant  or  of  one  authorized  to  give  such  consent," 
did  not  eliminate  from  the  offense  the  element  of  ^^  force,"  nor  dispense 
with  the  necessity  of  alleging  and  proving  an  entry  by  *'  force."  If 
the  entry  is  at  night,  the  slightest  force  to  effect  it  will  suffice. 

We  are  of  opinion  that  the  evidence  is  not  sufficient  to  support  the 
verdict  and  judgment.  Clarke,  the  party  from  whom  Smith  got  the 
articles  alleged  to  have  been  stolen  from  his  mill,  was  only  able  to 
identify  one  of  the  articles,  viz,  '^  a  brass  bearing,"  as  an  article  which 
he  had  purchased  from  the  defendant.  He  states  that  when  he  pur- 
chased that  '* brass  bearing"  from  the  accused,  he,  Clarke,  a,9ked 
defendant  where  he  had  got  it,  and  that  defendant  stated  that  he  had 
found  it  up  near  the  penitentiary.  This  statement  of  the  defendant, 
made  at  the  time  he  was  first  found  in  possession  of  the  stolen  property, 
was  altogether  natural  and  reasonable,  when  considered  in  connection 
with  the  other  evidence  in  this  case,  and  it  devolved  upon  the  State  to 
show  that  it  was  false.  ^  This  the  evidence  adduced  by  the  State  wholly 
fails  to  do. 

For  the  errors  indicated,  the  judgment  is  reversed    and  cause  is 

remanded. 

Reversed  and  remanded. 

1  Penal  Code,  art.  704.  8  Garcia  v.  State,  26  Tex.  809;  Galloway 

s  11  Tex.  (App.)  116.  V.  State,  41  Tex.  889;  Johnaon  v.  State,  12 

Tex.  (App.)  885. 
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BURGLASY  — ENTRY  AT  NIGHT  MUST  BE  CLEARLY  PROVED. 

Waters  v.  State. 

[63  Qa.  667.] 
Li  the  Supreme  Court  of  Georgia, 

The  Evidence  in  Borfflary  mnst  exclude  all  reasonable  donbt  that  it  was  committed  in 
the  niffht  time.   Where  the  eyldence  is  eyenly  balanced  there  mast  be  an  acquittal. 

Tripp,  J.  The  proposition  is  unquestioned,  that  in  all  criminal  pros, 
ecutions,  it  is  incumbent  on  the  State,  on  the  traverse  trial,  to  show 
affirmatively,  either  by  positive  testimony  or  other  satisfactory  evi- 
dence, that  the  defendant  is  guilty  of  the  offense  charged  against  him 
or  of  some  less  crime  which  the  law  permits  him  to  be  found 
guilty  of  under  the  indictmept.  This  rule  applies  to  an  indictment 
for  burglary  in  the  night.  It  was  but  a  few  years  ago  that  this 
offense  was  punishable  with  death,  or,  by  special  recommendation  of  the 
jury,  by  imprisonment  for  life,  whilst  the  penalty  for  burglary  in  the 
day  was  imprisonment  for  three  to  five  years.^  Now,  the  penalty  for  the 
former  is  imprisonment  from  five  to  twenty  years ;  for  the  latter  it  is  un- 
changed. Would  it  be  going  too  far  to  say  that  when  one  is  prosecuted 
for  burglary  in  the  night,  the  testimony  should  be  such  as  to  the  time 
when  it  was  committed  as  to  exclude*  all  reasonable  doubt  upon  that 
point,  before  a  verdict  of  guilty  could  be  authorized?  If  there  had 
been  no  change  in  the  penalty,  and  that  was  yet  a  capital  one,  the  rule 
would  scarcely  be  doubted.  As  it  is,  the  ma^mum  for  one  grade  is 
twenty  years  in  the  penitentiary ;  for  the  other,  five  years. 

Where  the  evidence  leaves  the  time  in  which  the  offense  was  com- 
mitted exactly  balanced  between  day  and  night,  that  is,  that  it  was  com- 
mitted within  the  period  of  about  foily  or  forty-five  minutes,  one-half 
of  which  was  day  and  one-half  was  night,  the  defendant  should  have  the 
benefit  of  the  doubt  necessarily  arising,  and  the  conviction  should  not 
be  for  the  highest  grade.  If  a  jury  reasonably  doubt  whether  a  defend- 
ant be  guilty  of  murder  or  manslaughter,  that  doubt  is  resolved  in  favor 
of  life.  So,  if  the  doubt  be  as  to  different  grades  of  manslaughter,  tbe 
defendant  should  have  the  benefit  of  it,  and  the  lowest  grade  covered 
by  that  doubt  is  to  be  found.  It  would  be  difficult  to  limit  the  apphca- 
tion  of  this  principle,  and  we  think  it  should  control  this  case.  Tbe 
chief  evidence  agaln9t  this  defendant  was  the  fact  that  he  was  in  posess- 
sion  of  the  watch,  which  was  taken  from  the  house  several  days  after 

1  Rev.  Code,  sees.  4321,4332. 
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the  burglary  was  committed.  I  will  not  remark  upon  the  character  of 
sach  testimony,  whether  it  is  always  sufficient  to  convict,  for  the  au- 
thorities are  somewhat  in  conflict ;  but  we  say,  that,  under  the  proof  in 
this  case,  we  think  the  defendant  should  have  the  full  benefit  of  the 

first  rule  we  announce  in  this  decision. 

Judgment  reversed. 


BURGLARY— DWELLING-HOUSE. 

State  v.  Pottb. 

[75  N.  C.  129.] 

In  the  Supreme  Court  of  North  Carolina. 

If  ft  Peraon  who  Bleeps  in  a  part  of  a  storehonse  oommniiicatlng  with  the  part  need  as  a 
store  is  not  the  owner,  or  one  of  his  family  or  servants,  but  is  employed  to  sleep  there 
solely  for  the  purpose  of  protecting  the  premises,  he  is  only  a  watchman,  and  the  store 
is  not  a  dwelling- hoose. 

BoDHAN,  J.  There  is  no  statute  in  North  Carolina  changing  the  com" 
mon-law  definition  of  burglary,  which  is :  The  breaking  and  entering 
of  the  dwelling-house  of  another  in  the  night  time,  with  intent  to  com- 
mit a  felony  therein.  The  question  in  this  case  is :  Was  the  house  into 
which  the  prisoner  broke  and  entered,  the  dwelling-house  of  the  prose- 
cutor, Davis  ?  The  house  belonged  to  Davis,  and  was  used  as  a  store ; 
a  small  space  was  partitioned  off  from  the  store-room  for  a  bed-room, 
and  it  had  been  occupied  as  such  regularly  for  about  four  years,  either 
by  Davis  or  by  some  clerk,  or  other  person  by  his  license.  It  was  slept 
in  on  the  night  of  the  breaking,  and  had  been,  on  every  night  for  a 
month  before  that  night,  by  one  Lamb,  who  was  employed  by  Davis  to 
sleep  there  for  the  purpose  of  protecting  the  premises.  Lamb  was  not 
a  member  of  the  family  of  Davis,  nor  employed  by  him  otherwise  than 
as  stated. 

The  Attorney-General  relied  on  the  State  v.  Outlaw.^  That  case  can 
only  be  distinguished  from  the  present  by  the  fact  that  Harris  (the 
person  who  slept  in  Cunningham's  store)  was  a  clerk  of  Cunningham 
and  boarded  in  his  family.  It  was  evident  that  he  slept  in  the  store 
for  the  protection  of  the  premises.  We  do  not  doubt  the  decision  in 
that  case.  The  differences  between  that  case  and  the  present  may  seem 
very  slight,  yet  if  they  be  such  as  are  recognized  by  the  authorities  from 
which  we  derive  the  law  on  this  subject,  we  are  bound  to  recognize 
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them  as  distinguishing  the  two  cases.  Considering  the  varioas  ways  in 
which  houses  may  be  occupied,  it  is  not  the  fault  of  the  law  if  the  line 
of  separation  is  thin,  or  even  artificial.  The  following  quotations  are 
all  from  2  East's  Pleas  of  the  Crown. ^  It  is  clear  that  if  no  person 
sleeps  in  a  house  it  is  not  burglary  to  break  in  it.^  In  Brovm's  Case^  all 
the  judges  agreed  that  the  fact  of  a  servant  having  slept  in  a  bam  the 
night  it  was  broken  open,  and  for  several  nights  before,  being  put  there 
for  the  purpose  of  watching  against  thieves,  made  no  sort  of  difference 
in  the  question  whether  burglary  or  not.  So  a  porter  lying  in  a  ware- 
house to  watch  goods,  which  is  only  for  a  particular  purpose,  does  not 
make  it  a  dwelling-house. 

In  Fuller's  Case,  the  house,  which  was  a  new  one,  was  finished  except 
the  painting  and  glazing,  and  a  workman  employed  by  the  owner,  slept 
in  it  for  the  purpose  of  protection ;  but  no  part  of  the  owner's  family 
had  taken  possession  of  it.    Held,  not  a  dwelling-house.    . 

In  Harriss*  Case,  it  appeared  that  the  prosecutor  had  lately  taken 
the  house,  and  on  the  night  of  the  offense,  and  for  six  nights  before, 
had  procured  two  hairdresses,  none  of  his  own  family,  to  sleep  there 
for  the  purpose  of  taking  care  of  his  goods  and  merchandise  therein 
deposited ;  but  he,  himself,  had  never  slept  there  nor  any  of  his  family. 
Held,  not  a  dwelling-house. 

In  Davis'  Case,  one  Pearce  owned  the  house,  but  resided  at  a  distant 
place.  It  was  not  inhabited  in  the  daytime,  but  a  servant  of  the  owner 
slept  there  constantly  for  about  three  weeks,  solely  for  the  purpose  of 
protecting  the  furniture  till  a  tenant  could  be  procured.  Held,  not  a 
dwelling-house. 

It  seems  from  these  cases,  that  if  a  part  of  a  storehouse,  communi- 
cating with  the  part  used  as  a  store,  be  slept  in  habitually  by  the  owner, 
or  by  one  of  his  family,  although  he  sleeps  there  to  protect  the  premises, 
it  is  his  dwelling-house.  If  the  person  who  sleeps  there  is  not  the  owner 
or  one  of  his  family  or  servants,  but  is  employed  to  sleep  there  solely 
for  the  purpose  of  protecting  the  premises,  he  is  only  a  watchman,  and 
the  store  is  not  a  dwelling-house. 

The  distinction  is  not  altogether  arbitrary,  or  without  reason.  To 
break  into  a  house,  where  the  proprietor  or  any  of  his  family  sleep  is 
apparently  a  more  heinous  offense,  and  calculated  to  produce  greater 
apprehension  and  alarm,  than  to  break  into  a  house  occupied  primarily 
for  business,  although  a  watchman  is  employed  to  sleep  there.  It  is 
competent  for  the  Legislature  to  punish  the  latter  offense  in  any  man- 
ner otherwise  than  capital  that  it  may  think  proper.  I  have  not  seen 
that  by  the  legislation  of  any  State,  such  an  offense  is  capital,  as  it 

1  pp.  497,  496.  s  HaUard'a  Case. 
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would  be  in  this  State,  if  held  to  be  burglary.  In  New  York  it  is  bur- 
glary by  statute,  but  it  is  punishable  only  by  imprisonment  in  the  peni^ 
tentiary. 

As  our  opinion  on  this  question  entitles  the  prisoner  to  a  new  trial, 
it  is  unnecessary  to  consider  the  other  questions  raised  on  the  record. 

There  is  error  in  the  judgment  below,  which  is  reversed.  Let  this 
opinion  be  certified  to  the  end,  etc. 

Feb  Cubiam.  Judgment  reversed. 


BUBGLABY  —  MILL  — "  OUTHOUSES.*' 

State  v.  Sampson. 

[12  S.  C.  567;  32  Am.  Bep.  513.] 

In  the  Supreme  Court  of  South  Carolina^  1879, 

At  Oomxnon  Lawi  a  miU  in  which  no  one  sleeps,  seventj-flTe  yards  from  the  owner's 
dwelling-honse,  separated  therefrom  by  a  pablio  road  and  not  proved  to  be  appurte- 
nant to  the  dwelling- hoase,  was  not  the  snbjeot  of  burglary,  and  is  not  under  a  statute 
covering  houses,  outhouses,  buildings,  sheds  and  erections,  within  two  hundred  yards  of 
and  appurtenant  to  such  dwelling*  house. 

Conviction  of  burglary.     The  opinion  states  the  case. 

E.  G.  Oraydon,  for  appellants. 

Mr.  Cothram,  contra. 

McIvEB,  A.  J.  This  was  an  indictment  for  burglary  in  breaking  and 
entering  in  the  night  time  into  a  mill-house,  and  stealiog  therefrom  flour 
and  com.  The  mill-house  was  situated  about  seventy-five  yards  from 
the  dwelling-house  of  the  prosecutor  on  the  opposite  side  of  a  public 
road  and  was  not  inclosed.  No  one  slept  in  it.  The  circuit  judge 
charged  the  jury  ''that  the  mill  was  the  subject  of  burglary,  and  in- 
structed tbem  that  if  they  believed  that  the  defendants  broke  into  it  in 
the  night  time  and  carried  away  the  flour  and  corn  as  alleged  in  the  in- 
dictment, they  must  flnd  them  guilty."  To  this  charge  and  instruction 
exception  was  duly  taken  upon  the  ground  that  the  mill-house  was  not 
the  subject  of  burglary.  The  defendants  have  been  found  guilty,  were 
sentenced  ''  to  be  imprisoned,  at  hard  labor  in  the  State  penitentiary  for 
three  years,  and  to  pay  a  flne  of  one  dollar."  Exception  was  also  taken 
to  so  much  of  the  sentence  as  imposed  a  flne. 

At  common  law  the  offense  cf  burglary  consisted  in  breaking  and  en- 
tering the  dwelling-house  of  another  with  intent  to  commit  a  felony 
therein;  and  the  term  "dwelling-house,"  was  held  to  include  all  the 
outhouses  contiguous  to  the  dwelling  and  parcel  thereof,  if  within  the 
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curtilage.^  These  authorities  show  that  to  bring  an  outhouse  within  tiie 
curtilage  of  a  dwelling-house,  it  must  be  parcel  of  or  appurtenant 
thereto,  and  be  connected  therewith  by  being  under  the  same  roof  or 
within  the  same  inclosure.  For  as  is  said  by  Blackstone :  '^  If  the  bam, 
stable,  or  warehouse  be  parcel  of  the  mansion-house,  and  within  the 
same  common  fence,  though  not  under  the  same  roof  or  contiguous,  a 
burglary  may  be  committed  therein,  for  the  capital  house  protects  and 
privileges  all  its  branches  or  appurtenants,  if  within  the  curtilage  or 
homestall."  So  in  Russell  it  is  said  ^*-  any  outhouse  within  the  curtilage 
or  same  common  fence  as  the  mansion  itself,  was  considered  to  be  par- 
cel of  the  mansion."  And  in  Bishop's  work:  ''The  term  '  dwelling- 
house  '  also  includes  the  entire  cluster  of  buildings  not  separated  by  a 
public  way,  which  are  used  for  purposes  connected  with  the  habitation." 
And  in  1  Bouvier's  Law  Dictionary,*  the  term  "  curtilage  "  is  defined 
to  be  the  open*  space  situated  within  a  common  inclosure  belonging  to 
a  dwelling-house.  It  is  very  manifest  therefore  that  this  conviction 
could  not  be  sustained  at  common  law,  for  the  mill-house  was  not  within 
the  common  inclosure  of  the  dwelling-house,  but  was  separated  there- 
from by  a  public  highway,  and  there  is  no  evidence  that  it  was  parcel  of 
or  appurtenant  to  the  dwelling-house.  For  all  that  appears  in  the 
case  submitted  here,  it  might  have  been  as  distinct  from  and  independ- 
ent of  the  dwelling-house  as  if  it  had  belonged  to  another  person.  In- 
deed the  case  as  originally  submitted,  did  not  even  show  that  the  mill- 
house  belonged  to  the  owner  of  the  dwelling-house,  though  on  the 
argument  here  it  was  agreed  that  the  case  should  be  amended  by  insert- 
ing that  fact.  But  that  fact  alone  is  not  sufficient  to  bring  the  mill- 
house  within  the  class  of  houses  which  were  the  subject  of  burglary  at 
common  law. 

The  next  question  is  whether  the  mill-house  in  question  can  be  brought 
within  the  class  of  houses  which  by  the  act  of  1866, ^  have  been  declared 
to  be  the  subjects  of  burglary.  The  language  of  that  statute  is  as  fol- 
lows: ''  With  respect  to  the  crimes  of  burglary  and  arson  and  to  all 
criminal  offenses  which  are  constituted  or  aggravated  by  being  com- 
mitted in  a  dwelling-house,  any  house,  outhouse,  apartment,  building 
erection,  shed  or  box  in  which  there  sleeps  a  proprietor,  tenant,  watch- 
man, clerk,  laborer,  or  person  who  watches  there  with  a  view  to  the 
protection  of  property,  shall  be  deemed  a  dwelling-house ;  and  of  such 
a  dwelling-house,  or  of  any  other  dwelling-house,  all  houses,  outhouses, 
buildings,  sheds  and  erections  which  are  within  two  hundred  yards  of 
it,  and  are  appurtenant  to  it,  or  to  the  same  establishment  of  which  it  is 
an  appurtenance,  shall  be  deemed  parcels." 

s 

1  4  Bla.  Com.  224;  3  Bass,  on  Or.  14;  2  s  p.  891. 

Biah.  on  Or.  L.,  aec  104.  8  Gen.  Stats.,  oh.  CYXTX.,  eeo.  8S. 
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Now,  in  order  to  bring  this  mill-house  within  the  terms  of  this  stat- 
ute, it  is  not  sufficient  to  show  that  it  is  situated  within  two  hundred 
yards  of  the  dwelling-house,  but  it  must  also  appear  that  it  is  an  appur- 
tenance of  the  dwelling-house  or  of  the  establishment  of  which  the 
dwelling-house  is  itself  an  appurtenance.  Of  this  there  is  no  evidence 
whatever.  It  does  not  appear  that  the  dwelling-house  of  the  prosecu- 
tor was  the  appurtenance  of  a  farm  or  plantation  of  which  the  mill  was 
a  part  and  parcel,  nor  does  it  appear  what  the  character  of  the  mill  was, 
whether  a  merchant  mill  or  an  ordinary  mill  attached  to  and  forming  a 
parcel  of  a  farm  or  plantation. 

The  question  raised  by  the  second  exception  can  not  arise  under  this 
view  of  the  case,  inasmuch  as  the  judgment  below  must  be  set  aside, 
and  of  course,  the  sentence  based  upon  such  judgment  must  go  with  it. 

The  judgment  of  the  Circuit  Court  is  set  aside  and  a  new  trial  or- 
dered. 

New  trial  granted, 

WiLLABD,  C.  J.,  concurred. 


BUBGLARY  — RAPE  — INTENT  MUST  BE  TO  COMMIT  FELONY. 

Wyatt  V.  State. 

[2  Swan,  894.] 
In  the  Supreme  Court  of  Tennessee^  December  Term,  1852. 

L  Bape  can  only  be  Comltted  by  the  use  of  Force  in  overcoming  the  female.  If  the 
carnal  knowledge  of  her,  be  the  result  of  a  fraudulent  stratagem  whereby  she  is 
induced  to  yield  her  consent,  the  act  is  not  rape. 

2.  Oaee  In  Judgment— Burfirlary— Attempt  to  Commit  Kapo.  — W.  was  indicted  for 
burglary  for  breaking  and  entering  a  dwelling-house  at  night  with  intent  to  commit  a 
felony  therein.  It  appeared  that  he  had  forcibly  entered  the  house  of  K.  and  had  attempted 
to  get  into  bed  with  E.'s  wife  when  she  awoke,  and  he  fled.  The  court  charged  the  Jury 
that  W.  was  guilty,  if  he  attempted  by  force  or  by  fraud  to  have  carnal  knowledge  with 
Mrs.  E.    ffeldf  error. 

The  prisoner  was  convicted  at  the  February  term,  1852,  of  the  Cir- 
cuit Court  of  Dickson  County,  Pepper,  J.,  presiding,  and  sentence  o^^f 
death  pronounced  upon  him,  whereupun  he  appealed  in  error. 

N.  H.  Allen  and  Houston^  for  the  prisoner. 

Attorney- General,  for  the  State,  said:  Although  I  have  been  unable 
to  find,  in  any  of  the  books,  the  reason  of  the  distinction  wliich  is  made 
between  the  perpetration  of  rape,  when  committed  by  force,  and  the 
same  moral  offense,  when  committed  by  fraudulent  deception  of  the 
female,  yet  the  cases  in  which  the  question  has  been  made,  are  all 


870  CEIMES   AGAINST  THE   PROPERTY  OP  INDIVIDUAM. 

against  the  statement  of  the  circuit  judge  in  this  instance.^  In  Ros- 
coe's  Evidence,^  it  is  said :  ^'  It  seems  that  it  is  as  much  a  rape  when  ef- 
fected thus  by  stratagem,  as  by  force."  To  support  this,  reference  is 
made  to  1  Wheeler's  Criminal  Cases,^  and  also  to  Field's  Case*  (above 
cited).    The  latter  case  is  at  variance  with  the  note  in  Roscoe. 

Caruthers,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  burglary,  in  the  Circuit  Court  of  Dickson 
County.  The  first  count  charges  an  intent  to  commit  larceny ;  the  sec- 
ond, to  commit  a  rape  upon  the  body  of  Mrs.  Catherine  Frances  Evans, 
a  free  white  woman ;  and  the  third,  an  assault  with  intent  to  commit  a 
rape  upon  Mrs.  Evans. 

It  was  proved  that  the  prisoner  forced  the  door  of  the  dwelling-honse 
of  the  prosecutor,  in  which  he  and  his  wife  were  sleeping,  about  eleven 
or  twelve  o'clock  at  night;  that  he  approached  the  bed  in  which  they 
were  sleeping,  and  put  his  hand  upon  her,  which  aroused  her  from  her 
sleep,  and  she  gave  the  alarm,  when  the  prisoner  fled,  the  prosecutor 
pursuing  him  with  his  dogs  and  gun,  until  he  overtook,  shot  and  disabled 
him. 

The  error  alleged,  and  relied  upon  for  a  new  trial,  is  in  that  part  of 
the  judge's  charge  to  the  jury,  which  is  in  these  words:  "If  the  jury 
believe  that  the  defendant  attempted  either  by  force,  or  by  fraudulently 
inducing  the  prosecutor's  wife  to  believe  that  it  was  her  husband,  and 
thereby  to  have  carnal  knowledge  of  her,  that  then  they  ought  to  find 
him  guilty." 

The  jury  found  a  general  verdict  of  guilty.  They  make  no  reference 
in  their  verdict  to  the  separate  counts,  nor  are  they  informed  in  the 
charge  that  they  would  have  a  right  to  find  separately  and  differently  on 
the  several  counts.  We  can  not  know,  therefore,  whether  they  would 
have  found  a  verdict  of  guilty  or  not  guilty  on  the  first  count.  If  that 
had  been  the  verdict,  it  would  not  have  been  material  whether  the  above 
charge  on  the  other  counts  was  correct  or  not.  We  can  not,  therefore, 
know,  but  that  the  general  conviction  was  based  upon  the  second  or 
third  counts.  If  that  were  so,  it  becomes  vitally  material  to  decide 
whether  the  law  is  correctly  laid  down  in  the  part  of  the  charge  above 
extracted.  We  agree  with  the  Attorney-Greneral  that  the  moral  turpi- 
tude of  the  crime  would  be  as  great,  when  perpetrated  by  fraud  and 
deception  as  by  force.  If  we  had  the  power  to  make  the  law  on  that 
subject,  we  would  not  hesitate  to  have  it  as  charged  by  his  honor,  the 
circuit  judge,  and  we  doubt  not  but  that  the  Legislature  will  so  enact 

1 1  Raas.  Cr.  677;  Rob.  Or.  Ev.  798;  Jack-  «  p.  798,  n.  1. 

son's  Case,  Russ.  ft  Ry.  487 ;  Field's  Case,  4  s  pp.  878,  881,  n. 

Leigh,  048;  Saunder's  Case,  84  £ng.  Com.  *  4  Leigh. 
L.  Rep.  383.    And  Williams'  Case,  lb.  89S. 
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whenever  the  case  is  brought  to  their  attention.  In  the  black  catalogue 
of  crimes  there  is  none  which  so  shocks  all  men  as  the  one  under  con- 
sideration ;  none  should  be  more  severely  punished.  But  we  can  not  per- 
mit even  a  slave  to  be  punished  without  the  full  benefit  of  the  law  as 
it  is,  either  under  the  influence  of  popular  feeling,  or  our  own  abhor- 
rence at  his  acts.  The  question  with  us  should  ever  be,  not  what  the 
offense  deserves,  nor  what  our  feelings  and  individual  feelings  would 
dictate,  but  "  what  sayeth  the  law?  " 

We  need  not  now  go  back  into  the  books  of  the  common  law  for  a 
definition  of  felonies;  they  are  given  in  our  Penitentiary  Code.^  It 
declares,^  that  '^  burglary  is  the  breaking  and  entering  into  a  mansion- 
house  by  night,  with  intent  to  commit  a  felony."  ^  «*  Rape  is  the  un- 
lawful carnal  knowledge  of  a  woman,  forcibly  and  against  her  will."  ^ 
*' Any  assault  and  battery  upon  any  female,  with  intent  forcibly  and 
against  her  will,  to  have  unlawful  carnal  knowledge  of  such  female,"  is 
a  felony.  By  the  act  of  1819:  *  '*  Murder,  arson,  burglary,  rape  and 
robbery,  shall,  when  committed  by  a  slave,  be  deemed  capital  offenses* 
and  punished  with  death;  provided,  that  the  punishment  in  no  case 
shall  extend  to  life  or  limb,  except  in  the  cases  above  enumerated."  ^ 
By  the  act  of  1885, "^  it  is  enacted,  ^^  that  any  slave  who  shall  commit  an 
assault  or  battery  upon  any  free  white  person,  with  intent  to  commit 
murder  in  the  first  degree,  or  a  rape  upon  a  free  white  woman,  shall, 
on  conviction,  be  punished  with  death  by  hanging."^  The  act  of 
1838,^  is  to  the  same  effect,  except  that  it  applies  to  free  negroes,  as 
well  as  slaves,  but  seems  to  require,  in  addition  to  the  assault,  that 
some  violence  to  the  person  must  be  conmiitted  to  constitute  the  offense. 

An  assault  then,  with  intent  to  commit  a  rape,  is  a  capital  felony  in 
a  slave.  But  what  is  the*  offense  that  he  must  intend  to  commit?  It 
is  rape ;  and  the  law  defines  that  crime  to  be  the  forcible  carnal  knowl- 
edge of  a  female.  To  break  into  and  enter  a  mansion-house  by  night, 
*'with  intent  to  commit  a  felony,"  is  burglary,  which  is  a  capital 
offense  in  a  slave.  The  intent  to  commit  a  rape,  or  to  make  an  assault 
with  that  intent,  is  a  capital  felony  in  a  slave.  But  the  intent  is  as 
essential  as  the  act,  to  constitute  that  felony ;  and  to  make  out  that 
felony,  the  intent  must  be  to  have  the  unlawful  carnal  knowledge  of  the 
woman  **  forcibly  and  against  her  will."  But  the  law  is  laid  down  dif- 
ferently in  the  charge,  in  this  case.  Actual  force  is  excluded,  as  an 
essential  element  of  the  crime.  His  honor  declares  the  law  to  be,  that 
if  his  intent  was,  to  accomplish  his  object  by  fraudulently  inducing  the 

1  ActlS29»  ch.  23.  •  Oar.  A  Nloh.  679. 

s  sec.  19.  '  ch.  19,  sec.  10. 

8  sec.  IS.  •  Car.  A  Xlch.  683. 

*  sec  63.  •  ohi  7ft. 

*  ch.  86,  860. 1. 
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lady  to  believe  he  was  her  husband,  and  in  that  way  attempted  to  have 
carnal  knowledge  of  her,  the  offense  would  be  complete. 

The  idea  of  force  as  one  ingredient  of  the  offense,  according  to  all 
the  definitions  in  our  acts,  and  in  all  the  criminal  authorities,  is  entirely 
discarded  in  the  Instructions  to  the  jury,  and  was  well  calculated  to 
mislead  them.  We  do  not  pretend  to  give  or  enunciate  any  opinion  on 
the  sufficiency  or  insufficiency  of  the  proof  in  this  case,  to  produce  a 
conviction  upon  a  correct  charge  of  the  law,  upon  all  or  any  one  of  the 
counts  in  this  indictment.  That  will  be  determined  by  aaother  jury 
under  a  charge  of  the  law  as  here  expounded  and  settled.  If  he  has 
forfeited  his  life  let  it  be  legally  taken,  and  the  law  will  be  thereby 
honored,  and  public  justice  sustained. 

To  these  conclusions  we  are  brought  by  an  exposition  of  our  own  acts 
of  Assembly.  But  we  find  the  same  principles  laid  down  in  the  decided 
cases,  and  the  works  on  criminal  law  to  which  we  will  only  refer.^ 

In  most  of  these  cases,  the  precise  point  of  this  came  up,  and  was  de- 
cided as  we  now  decide  the  question.  The  current  of  authority  is  almost, 
if  not  entirely,  unbroken,  on  the  subject.  There  is  no  respectable  con- 
flicting authority  known  to  us.  Fraud  and  stratagem,  then,  can  not  be 
substituted  for  force,  as  an  element  of  this  offense,  according  to  the 
existing  law. 

We  are,  then,  constrained,  for  this  error  in  the  charge,  to  reverse  the 
judgment,  and  remand  the  defendant  for  a  new  trial. 


BUEGLARY  — NO  LARCENOUS  INTENT  — USING  GOODS. 

State  v.  Ryan. 

[12  Nev.  401.] 
In  the  Supreme  Court  of  Nevada,  1877. 

The  Defendants  were  Indicted  for  breaking  and  entering  a  tool^honse  with  intent  to 
commit  larceny.  The  testimony  showed  that  they  broke  into  a  tool  house  of  a  railroad 
company,  took  from  it  a  hand-car,  put  it  on  the  track  and  rode  in  it  twelve  miles  and 
then  remoTcd  It  and  left  it  at  the  side  of  the  track.  Held,  that  this  did  not  sstabllah  the 
larcenous  intent  essential  to  constitute  burglary. 

Conviction  of  burglary.     The  opinion  states  the  facts. 
A.  W.  Fiske  and  O,  G.  Berry y  for  appellants. 
John  B,  Kittrellj  Attorney-General,  for  respondent. 

1  IBuss.  on  Cr.  677;  Ros.  Or.  Et.  796;       and  William's  Case,  Id.  882;  Field's  OaM, 
Saunder's  Case,  Eng.  Com.  L.  Rep.,  388;      i  Leigh,  648;  8  Chitty  Cr.  L.  810. 
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B&ATTT,  J.  The  defendants  in  this  action  were  convicted  of 
burglary.  They  moved  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence ;  and  they  now  appeal  from  the  judgment 
and  the  order  overruling  their  motion  for  a  new  trial.  The  charge  in 
the  indictment  is  that  the  defendants  broke  into  a  tool-house  of  the 
Central  Pacific  Railroad  with  intent  to  commit  larceny.  The  bill  of 
exceptions  contains  all  the  testimony  which  in  any  wise  tended  to  estab- 
lish the  guilt  of  the  defendants  and  it  amounts  simply  to  this :  the 
three  defendants  and  one  other  person  (who  gave  evidence  for  the 
State)  were  traveling  along  the  line  of  the  railroad  from  California 
toward  the  Eastern  States.  They  broke  into  a  tool-house  of  the  railroad 
company  one  night,  took  therefrom  a  hand-car,  placed  it  on  the  track, 
propelled  themselves  a  distance  of  twelve  miles,  removed  the  hand-car 
from  the  rails  to  the  side  of  the  track  and  then  left  it.  This  is  the 
whole  case.  There  was  not  a  particle  of  proof,  and  there  can  be  no 
presumption,  that  the  defendants  broke  into  the  tool-house  with  any 
other  intent  or  purpose  than  that  of  taking  the  hand-car  and  using  it  as 
they  did  use  it.  If  such  taking  and  use  was  not  larceny,  there  was  no 
proof  that  the  breaking  into  the  tool-house  was  with  the  intent  to  com- 
mit larceny  and  that  essential  element  of  the  crime  of  which  they  were 
found  guilty  was  not  proved. 

We  have  no  doubt  that  the  taking  and  use  of  the  hand-car  was  not 
larceny.  The  attorney-general  does  not  contend  that  it  was,  and  the 
only  case  to  which  we  have  been  referred  as  sustaining  the  ruling  of  the 
District  Court  is  that  of  People  v.  Juarez,^  but  that  case  does  not  sustain 
the  action  of  the  District  Court.  It  merely  follows  the  case  of  Rex  v. 
Cabbage,^  which  established  the  principle  that  where  there  is  an  intent  to 
deprive  the  owner  of  his  property,  it  is  not  essential  that  the  taking 
should  be  with  a  view  to  pecuniary  profit  lucri  causa.  We  acknowledge 
the  correctness  of  this  principle.  A  man  may  be  guilty  of  larceny  if 
he  takes  another  man's  whisky,  intending  to  drink  it,  though  it  is  cer- 
tain he  will  not  be  a  gainer,  pecuniarily  or  otherwise  by  the  transaction. 
But  although  there  may  be  larceny  without  any  intent  on  the  part  of 
the  thief  to  profit  himself,  we  do  not  know  of  a  case  where  it  has  been 
held  that  there  can  be  larceny  without  any  intent  to  deprive  the  owner 
of  his  property.  And  that  is  the  case  here.  There  is  not  the  slightest 
ground  for  supposing  that  those  defendants  intended  to  deprive  the 
railroad  company  of  its  property  in  this  hand-car.  They  committed  a 
trespass  but  they  are  not  guilty  of  burglary. 

The  judgment  and  order  of  the  District  Court  are  reversed  and  the 
cause  remanded.  BemittUur  forthwith, 

1  S8  Oal.  880.  S  B.  &  R.  C.  0.  292. 
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BUBGLABY  — FELONIOUS  INTENT  NECESSABY. 

McCouBT  V.  People. 

[64  N.  Y.  688.] 

In  the  New  TorJc  Court  of  Appeals^  1876, 

IL  with  two  Oompaniona  stopped  at  O.'s  hoase  and  asked  C.'s  danghter,  who  was  alone 
at  home,  for  a  drink  of  cider,  offering  to  pay  for  it.  She  refused,  and  K.  therenpoa 
opened  the  cellar  door,  though  forbidden  to  do  so  by  her,  went  in  and  drew  aome  eider. 
He  had  procured  cider  there  before,  and  on  this  occasion  was  partly  intoxicated.  BmU, 
that  he  could  not  be  convicted  of  burglary  and  larceny. 

Error  to  the  Greneral  Term  of  the  Supreme  Court,  iu  the  Third  Ju- 
dicial Department,  to  review  a  judgment  of  the  Court  of  Sessions  in  and 
for  the  county  of  Essex,  entered  upon  a  verdict  convicting  plaintiff  in 
error  of  the  crime  of  burglary  and  larceny. 

The  indictment  contained  three  counts :  First.  Burglary  in  the  sec- 
ond degree.  Second.  Burglary  in  the  third  degree.  Third.  Larceny. 
The  intended  crime  charged  in  each  count  was  to  steal  cider. 

On  the  30th  of  September,  1871,  between  eight  and  eleven  a.  m., 
plaintiff  in  error  with  his  brother  and  another  companion  stopped  at  the 
house  of  the  prosecutor,  Hinckley  Cole,  who  was  then  absent  from 
home.  The  prisoner  was  partially  intoxicated ;  he  had  before  stopped 
at  the  house  and  procured  cider.  The  daughter  of  Cole  came  to  the 
door,  and  he  asked  her  for  some  cider,  offering  to  pay  for  it.  She  re- 
fused to  let  him  have  any.  There  were  two  doors  to  the  cellar,  one 
opening  out,  the  other  about  eighteen  inches  distant  opening  into  the 
cellar.  The  evidence  on  the  part  of  the  prosecution  tended  to  show 
that  the  latter  was  shut  and  latched.  The  prisoner  said  he  would  have 
some  cider  any  way,  and  started  to  go  down  cellar.  Ikliss  Cole  forbade 
him,  and  ordered  him  to  leave  the  premises,  but  he  went  on  into  the  cel- 
lar and  drew  some  cider  in  a  pail.  His  brother  followed  him  into  the 
cellar,  took  the  cider  away,  and  succeeded  in  getting  him  away  from 
the  premises. 

At  the  close  of  the  evidence  the  prisoner's  counsel  requested  the 
court  to  direct  an  acquittal.  This  the  court  refused  and  said  counsel 
duly  excepted.     The  jury  rendered  a  general  verdict  of  guilty. 

Samuel  Handy  for  the  plaintiff  in  error. 

Nathaniel  C.  Moak^  for  the  defendants  in  error. 

Andrews,  J.  There  was  evidence  authorizing  the  submission  to  the 
jury  of  the  question  whether  the  prisoner  gained  admission  to  the  cellar 
by  opening  the  door  from  the  cellar  way.  This  door  was  an  outer  door 
of  the  house.  The  fact  that  there  was  another  door  opening  outwardly 
before  reaching  it  did  not  make  it  an  inner  door  of  Mie  house.     Like  a 
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storm  door,  the  outer  door  was  a  barrier  to  the  approach  to  the  outer 
door  of  the  house,  and  access  to  the  house  could  not  be  obtained  until 
the  second  door  was  opened.  If,  therefore,  the  prisoner  in  entering 
the  cellar  unlatched  the  door  immediately  communicating  with  it,  there 
was  a  breaking  and  entry  which  would  constitute  burglary,  provided 
the  other  constituent  of  the  offense  was  made  out,  viz.,  that  the  pris- 
oner entered  with  intent  to  commit  a  crime.^ 

The  material  question  in  the  case  is,  whether  the  evidence  justified 
the  finding  of  the  jury  that  the  prisoner  broke  and  entered  the  cellar 
with  intent  to  steal  cider  therein,  which  is  the  intent  charged  in  the  in- 
dictment. The  breaking  and  entry  was  not  a  substantive  offense ;  and 
if  the  evidence  was  insufficient  to  show  that  it  was  done  with  intent  to 
conunit  a  larceny,  the  judge  should  have  directed  an  acquittal.  Every 
taking  by  one  person  of  the  personal  property  of  another  without  his 
consent  is  not  larceny;  and  this,  although  it  was  taken  without  right, 
or  claim  of  right,  and  for  the  purpose  of  appropriating  it  to  the  use  of 
the  taker.  Superadded  to  this,  there  must  have  been  a  felonious  intent, 
for  without  it  there  was  no  crime.  It  would  in  the  absence  of  such  an 
intent  be  a  bare  trespass,  which  however  aggravated,  would  not  be 
crime.  It  is  the  criminal  mind  and  purpose  going  with  the  act  which 
distinguishes  a  criminal  trespass  from  a  mere  civil  injury.^ 

Whether  the  criminal  intent  existed  in  the  mind  of  a  person  accused 
of  crime  at  the  time  of  the  commission  of  the  alleged  criminal  act,  must 
of  necessity  be  inferred  and  found  from  other  facts  which  in  their  na- 
ture are  the  subject  of  specific  proof ;  and  for  this  reason  it  is  that  the 
other  constituents  of  the  crime  being  proved  it  must  ordinarily  be  left 
to  the  jury  to  determine,  from  all  the  circumstances,  whether  the  crim« 
inal  intent  existed. 

In  some  cases  the  inference  is  irresistible,  and  in  others  it  may  be 
and  often  is  a  matter  of  great  difficulty  to  determine  whether  the  accused 
committed  the  act  charged  with  a  criminal  purpose.  But  there  are 
usually  found  in  connection  with  an  act  done  which  is  charged  to  be 
criminal,  attending  circumstances  which  characterize  it,  and  if  these 
are  absent,  or  the  circumstances  proved  are  consistent  with  innocence, 
a  conviction  can  not  be  safely  allowed. 

In  this  case  the  accused  entered  the  cellar  without  right  and  against 
the  protest  of  the  prosecutor's  daughter,  with  intent  to  obtain  a  drink 
of  cider,  and  in  that  way  to  appropriate  it  to  his  own  use  and  de- 
prive the  prosecutor  of  his  property.  So  if  in  passing  through 
the  prosecutor's  orchard  he  had,  without  the  consent  and  against 
the  will  of  the  owner,  picked  from  the  ground  an  apple  and  eaten 
it,  the  act  would  meet  the  general  definition  of  larceny,  to  wit,  a 

1  S  Bev.  Stots.  668,  s«os.  18, 18.  <  1  Hale's  P.  0.  609. 
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taking  of  the  personal  property  of  another,  without  his  consent,  and 
appropriating  it  to  his  own  use  with  design  to  deprive  the  owner  of  it. 
Larceny  might  be  predicated  of  such  a  transaction,  but  if  it  appeared 
the  act  was  done  openly,  in  the  day  time,  in  the  sight  of  the  owner,  a 
jury  would  not  be  called  upon  to  convict ;  and  the  court  might  prop- 
erly so  advise  them  and  direct  an  acquittal.  In  the  case  supposed  the 
act  would  be  a  plain  trespass,  and  the  circumstances  proved  would  be 
consistent  with  a  design  on  the  part  of  the  accused  to  commit  a  tres- 
pass, and  there  would  be  an  absence  of  circumstances  usually  accom- 
panying a  felonious  taking. 

In  the  case  before  us  the  accused  was  guilty  of  a  rude  and  a^ravated 
trespass.     He  persisted  in  entering  the  cellar  to  draw  cider  although 
forbidden  to  do  so  by  the  prosecutor's  daughter.     He  offered  to  pay 
for  it  if  she  would  furnish  it.     He  had  procured  cider  at  this  house  be- 
fore and  he  was  partially  intoxicated.     But  these  circumstances  were  no 
justification  of  his  act ;  the  daughter  had  a  right  to  refuse  to  give  him 
cider  and  his  offer  to  pay  for  it  gave  him  no  right  to  take  it  by  force ; 
and  his  intoxication,  while  it  may  to  some  extent  account  for  his  con- 
duct, did  not  mitigate  his  offense  or  excuse  his  crime,  if   one  was 
committed.     But  there  was  an  absence  of  the  circumstances  which 
ordinarily  attend  the  commission  of  larceny  and  which  distinguish  it 
from  a  mere  trespass.     There  was  neither  fraud,  stratagem  or  stealth. 
The  value  of  the  cider  which  he  intended  to  take  was  trivial  and  the 
whole  transaction  was  open,  in  the  day  time,  and  in  the  presence  or  within 
the  observation  and  knowledge  of  the  prosecutor's  daughter.     The  Peo- 
ple gave  in  evidence  the  declaration  of  the  accused  made  a  short  time 
after  the  transaction,  on  the  occasion  of  the  settlement  of  the  civil  dam- 
ages, in  answer  to  an  inquiry,  what  his  object  was  in  so  conducting  him- 
self al  the  house,  that  he  was  ^'  rum  crazy ; "  and  this  was  very  likely 
the  truth.     There  was  not  only  an  absence  of  the  usual  indicia  of  a  felo- 
nious taking,  but  all  the  circumstances  proved  are  consistent  with  the 
view  that  the  transaction  was  a  trespass  merely.     To  find  this  transac- 
tion a  larceny  it  is  necessary  to  override  the  ordinary  presumption  of 
innocence  and  to  reject  a  construction  of  the  prisoner's  conduct,  which 
accounts  for  all  the  circumstances  proved  without  imputing  crime,  and 
to  impute  a  criminal  intention,  in  the  absence  of  the  ear-marks  which 
ordinarily  attend  and  characterize  it.     The  accused  was  convicted  of 
burglary  and  larceny  and  was  sentenced  to  two  years  in  the  State  prison. 
There  was  not  we  think  sufficient  evidence  to  warrant  the  conviction,  in 
that  it  did  not  justify  an  inference  that  the  accused  acted  with  a  felo- 
nious intent. 

We  can  not  sustain  the  conviction  without  confounding  the  distinction 
between  criminal  acts  and  such  as,  however  reprehensible,  involve  only 
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a  violation  of  private  right,  and  injuries  for  which  there  is  a  remedy 

only  by  civil  action. 

The  refusal  of  the  court  to  direct  an  acquittal  was  error  for  which  the 

conviction  should  be  reversed.  ^ 

All  concur. 

Judgment  reversed. 


BUBOLARY— POSSESSION  OF  STOLEN  GOODS  — INSUFFICIENT  EVI- 
DENCE. 

People  v.  GtObdon. 
In  the  Svpreme  Court  of  Michigan. 

1.  Evidence  Held  Tnimfllolent  to  oonTict  of  bmiglary. 

2.  Possession  of  a  Satchel  OontalnJng  Stolen  Property!  Actd,  to  have  no  tendency.  In 

Itaeli,  to  show  one  gailtj  of  burglary. 

Exceptions  certified  before  sentence  from  the  Recorder's  Court  of  the 
city  of  Detroit. 

Attorney-General  Otto  Kirchnerj  for  the  People. 

Hawley  Jb  Fimane,  for  the  respondent. 

Campbell,  C.  J.  Defendant  was  convicted  of  burglary  in  the  alleged 
nocturnal  breaking  and  entering  of  the  house  of  one  Charles  L.  Stev- 
ens, in  Detroit,  and  stealing  a  quantity  of  silver  and  other  small  articles 
therefrom.  The  only  evidence  connectiug  defendant  with  the  offense 
was  his  arrest  with  a  satchel  containing  the  articles.  The  only  evidence 
of  the  burglary  was  that  the  house,  which  was  temporarily  unoccupied, 
except  by  a  brother  of  the  owner  sleeping  in  it,  was  entered  through  a 
window  in  the  front ;  that  a  lamp  which  belonged  in  the  kitchen  was 
found  unlighted  in  the  front  hall,  and  that  a  clock  had  stopped  at  five 
minutes  passed  eight  and  that  its  door  had  been  opened  and  it  was  not 
run  down. 

This  case  was  before  us  at  the  last  October  term,  and  some  of  the 
questions  now  before  us  were  somewhat  considered.  It  seems  to  us 
that  some  things  which  were  then  passed  upon  do  not  appear  to  have 
received  full  consideration  on  the  second  trial. 

It  appears  from  the  evidence  for  the  prosecution,  that  on  the  evening 
of  the  arrest,  at  a  late  hour,  one  O'Neil  saw  prisoner  and  two  men 
named  White  and  Hardy  walking  up  Jefferson  Avenue,  and  prisoner  was 
carrying  a  satchel.  This  was  near  Third  Street.  He  at  once  walked  up 
Jefferson  Avenue  to  Cass  Street,  three  blocks,  to  notify  a  policeman, 
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and  there  found  Policemen  John  Dacey  and  Michael  Fitzpatrick,  and 
told  them,  and  they  answered,  '^  That  is  the  party  we  are  waiting  for,'* 
Dacey  stopped  them,  and  Fitzpatrick  asked  them  if  they  were  the  three 
men  who  had  been  in  Whitson's  saloon.  They  answered,  "No." 
Dacey  asked  where  they  came  from,  and  Gordon  answered,  "  From  the 
Central  Depot,"  and  struck  Dacey,  dropped  the  satchel  and  ran.  Fitz- 
patrick struck  White  and  arrested  him.  No  attempt  was  made  to  arrest 
Hardy.  Dacey.  and  Fitzpatrick  swore  to  seeing  Gordon,  White  and 
Hardy  in  Whitson*s  saloon  between  eleven  and  twelve.  There  was  no 
evidence  in  the  record  showing  any  acts  or  savings  of  any  of  these  par- 
ties in  the  saloon  throwing  any  light  on  the  case.  Dacey  swore  that  he 
saw  Hardy  afterwards,  and  did  not  arrest  him,  and  was  told  by  Bounds- 
man  Somerville  that  he  was  not  wanted.  He  also  swore  that  he  heard 
Detective  Sullivan  say  in  the  station-house,  at  the  same  time,  that  they 
were  looking  for  Gordon,  who  was  afterwards  taken.  Dacey  was  asked, 
but  the  court  refused  to  allow  the  question  to  be  answered,  whether  on  the 
evening  of  the  arrest,,  or  the  day  following  he  saw  Detective  Sullivan  and 
heard  him  claim  that  he  knew  all  about  the  affair,  and  that  if  Dacey 
and  Fitzpatrick  had  not  bungled  the  matter,  Gordon,  as  well  as  White, 
would  have  been  arrested ;  and  further,  whether  Sullivan  did  not  give 
him  to  understand  that  Hardy  had  given  him  notice  or  warning,  and 
that  Hardy  was  taking  them  where  they  would  be  easy  to  arrest. 

We  can  not  see  on  what  principle  this  was  ruled  out,  and  we  think  it 
within  our  previous  decision. 

It  was  certainly  a  very  singular  circumstance  that  tliree  men  who 
were  shown  by  the  prosecution  to  have  been  together  an  hour  or  two 
before  the  arrest,  were  waited  for  and  expected  by  police  officers  and 
by  O'Neil,  without  any  attempt  to  arrest  them  earlier.  It  is  also  very 
strange  that  Hardy,  who  was  with  the  others  at  the  place  referred  to  by 
the  arresting  party,  was  not  seized  at  all.  It  is  impossible  to  account 
for  the  conduct  of  these  persons,  except  on  the  manifest  ground  that 
some  one  knew  of  the  burglary,  if  there  was  a  burglary,  and  that  whether 
honestly  or  dishonestly,  it  had  been  determined  to  take  White  and 
Gordon  and  leave  Hardy  out.  There  could  have  been  no  cause  for 
arresting  any  of  them  unless  information  had  been  received  from  some 
one  having  knowledge  of  the  facts,  or  unless  the  whole  affair  was  a 
fraudulent  device  of  somebody  to  injure  one  or  more  of  the  two  per- 
sons arrested. 

There  is  no  right  to  arrest  persons  not  taken  in  the  act  of  felony 
without  sufficient  reasons  of  belief,  and  if  there  were  any  in  this  case, 
the  conduct  of  O'Neil  and  the  officers  show  conclusively  that  the  knowl- 
edge or  suspicion  had  been  received  earlier  from  some  peculiar  source, 
and  that  there  must  have  been  some  unexplained  reason  for  the  delay. 
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The  questions  put  to  Dacy  related  directly  to  the  subject-matter  of 
the  arrest  to  which  he  had  testified,  and  to  the  reasons  for  the  arrest. 
If  the  arrest  was  dishonestly  planned,  it  would  certainly  have  some 
bearing  to  show  what  the  plot  was ;  and  this  could  hardly  fail,  if  dis- 
closed, to  furnish  means  of  clearing  up  the  circumstances  which  were 
ambiguous. 

If  honestly  made,  it  would  be  equally  pertinent.  The  idea  that  it  is 
either  commendable  or  justifiable,  in  the  administration  of  criminal  law, 
to  attempt  to  suppress  facts  which  bear  favorably  on  the  accused,  is  a 
dangerous  one.  Any  prisoner  on  trial  ought  to  have  a  full  opportunity 
to  bring  out  all  the  surroundings  of  the  transaction  with  which  he  is 
claimed  to  be  involved.  It  seems  to  us  that  it  was  extremely  impor- 
tant, in  this  case,  to  know  how  and  why  this  arrest  was  brought  about. 

The  subsequent  course  of  proof  made  this  appear  more  evidently, 
because  there  was  much  reason  to  claim  some  sort  of  complicity  between 
Hardy  and  some  of  the  police  force,  and  whatever  it  may  have  meant, 
the  prisoner  had  a  right  to  show  it.  But  in  Dacy's  case  the  questions 
put  were  in  the  direct  line  of  proper  cross-examination  upon  the  mat- 
ters to  which  he  had  testified  in  chief,  and  we  can  see  no  reason  for 
their  exclusion  on  any  ground. 

We  have  referred  to  this  point  because  it  had  a  decided  bearing  on 
other  things  arising  in  the  cause,  and  the  ruling  probably  influenced  the 
result. 

We  think,  as  the  case  stood,  the  jury  should  have  been  directed  to 
acquit  the  prisoner.  As  already  suggested,  the  only  evidence  of  bur- 
glary by  any  one  was  in  the  fact  that  a  window  was  opened  at  some 
time  unknown ;  that  a  clock  was  found  stopped  at  a  few  minutes  past 
eight,  and  an  unlighted  lamp  in  a  place  where  it  was  said  not  to  belong. 
It  would  require  a  lively  imagination  to  discover  what  object  burglars 
could  have  in  stopping  a  clock,  although  such  devices  may  sometimes 
be  resorted  to  for  creating  false  appearances  by  those  whose  ingenuity 
is  directed  towards  throwing  suspicion  on  others.  Actual  criminals 
seldom  resort  to  such  foolish  expedients  on  their  own  account.  The 
other  facts  were  so  ambiguous  that  the  prisoner  was  entitled  to  the  bene- 
fit of  all  ambiguities.  His  possession  of  the  satchel  alone,  even  if  a 
guilty  one,  had  no  tendency  of  itself  to  show  him  guilty  of  burglary. 

The  prosecution  had  in  court  a  witness  named  on  the  information, 
convicted  of  the  charge,  who  was  in  the  custody  of  the  law,  and  who 
must  necessarily  have  known  the  facts.  Their  suppression  of  this  pos- 
itive testimony,  which  they  were  on  every  consideration  of  justice  bound 
to  produce,  entitled  the  prisoner  to  every  inference  that  could  be  drawn 
from  it.  There  was  no  evidence  that  the  prisoner  had  been  seen  near 
the  house,  and  no  other  proof  to  connect  him  with  any  offense  in  it,  and, 
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under  all  these  circumstances,  a  conviction  would  be  so  purely  guesa 
work  as  not  to  be  maintainable. 

The  prisoner's  statement,  if  believed,  would  have  shown  him  to  have 
been  the  victim  of  a  scheme  of  Hardy  and  some  police  agent,  and  the 
testimony  to  show  such  a  scheme  was  practically  shut  out.  It  would 
be  unjust  to  these  parties  to  hold  that  their  guilt  appeared  from  this 
record.  But  there  was  quite  as  strong  circumstantial  evidence  that 
some  one  had  conspired  against  Gordon,  as  of  his  own  guilt,  and  we  do 
not  think  him  lawfully  convicted. 

It  must  be  certified  that  the  conviction  was  erroneous,  and  that  the 
respondent  should  be  discharged  and  the  prosecution  discontinued. 

The  other  justices  concurred. 


NOTES. 

§  855.  Bursrlary — BreaUnff  Neceasary. — To  constitnte  burglary,  break- 
ing is  necessary  .1 

§  856.  Entry  Throutfli  Open  Window. — An  entry  through  an  open  win- 
dow is  not  burglary.* 

§  857.  Bursrlary — Brealdnff — Raialnsr  Window  Partly  Open.  —  Lifting  an 
open  window  is  not  "breaking."  —  Id  Commonwealth  y.  Strupney,^  a  window 
was  left  open  not  qaite  an  inch,  and  a  person  with  intent  to  steal  got  into  the 
house  by  raising  the  sash  higher.  This  was  held  not  a  "  breaking."  In 
Begina  v.  Smith,*  the  breaking  was  by  pushing  up,  or  raising  the  lower  sash  of 
the  window,  which  was  proved  to  have  been  at  about  eight  or  nine  o'clock  in 
the  morning,  In  a  close  state  and  shut  quite  down,  but  to  have  been  also  seen 
about  twelve  o'clock  at  noon  of  the  same  day  in  an  open  state,  or  raised  about 
a  couple  of  inches,  with  the  prisoner  very  near  it;  but  yet  only  so  open  and 
raised  as  that  there  was  not  room  enough  for  a  person  to  enter  the  house 
through  that  opening,  and  commit  the  larceny.  On  the  evidence  it  was  clear, 
that  the  prisoner  immediately  afterwards  threw  the  sash  quite  up,  and  then 
having  thus  removed  the  obstruction  to  his  entrance,  entered  through  the 
enlarged  aperture  thus  made,  and  committed  the  felony;  but  the  jury  de- 
clared their  opinion  to  be,  that  the  prisoner  did  not  open  the  window  aU  the 
way,  but  only  raised  the  sash  the  second  time. 

The  question  for  the  opinion  of  the  judges  was,  whether  the  prisoner  was 
properly  convicted  of  the  house- breaking,  or  whether  he  should*  have  been  con- 
victed of  larceny  only? 

1  stone  V,  State.  63  Ala.  115  (1879) ;  Clark  Ala.  281  (1880) ;  Wmiams  v.  State.  63  Oa.  580 

V.  Com.,  26  Gratt.  906  (1874).  (1874). 

9  Green  v.  State,  68  Ala.  689  (1881) ;  Pines  «  105  Mass.  688  (1870). 

V.  State.  60  Ala.  128  (1873) ;  Bay  v.  State.  66  *  1  Moody,  178  (1827). 
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In  Hilary  term,  1828,  the  judges  met,  and  all  thought  there  was  no  decision 
xmder  which  this  could  be  held  to  be  a  breaking,  and  that  they  ought  not  to  go 
beyond  what  had  been  decided,  unless  the  case  was  within  some  settled  princi- 
ple, which  this  was  not;  and  that  the  conyictlon  for  house-breaking  was,  there- 
fore, wrong. 

§  858.  Burglary — Breaking — Uftlncr  Trap  Door.  — Lifting  up  a  trap  door 
covering  a  cellar,  merely  kept  in  its  place  by  its  own  weight,  and  which  had  no 
fastenings  because  being  a  new  trap  door  they  had  not  yet  been  put  on,  is  not  a 
breaking.! 

§  859. Removing  Loose  Flank.  —  Removing  a  loose  plank  not  fixed  to 

the  freehold  is  not  a  breaking.^ 

§  860.  BreaklnfiT —  Must  be  of  Outer  Door.  —  In  People  v.  Fralick,*  the 

prisoner  entered  a  flour  mill  through  an  open  meadow,  crossed  the  floor,  went 
up  a  ladder  and  raised  a  trap  door  and  stole  some  flour.  This  was  held  not 
burglary. 

§861.  Guest  In   Hotel.  —  Therefore  one  lawfully  inside  a    house  — 

as  a  guest — who  enters  and  steals  from  another  room  in  the  house,  is  not 
guilty  of  burglary.^ 

§  862.  Construotive  Breakincr  —  Entidnflr  Owner  Out  of  House.  —  In  order 
to  amount  to  a  constructive  breaking,  the  entry  must  be  immediate,  or  so 
shortly  after  that  the  owner  or  family  have  not  time  to  refasten  the  door. 
Thus,  in  State  v.  Henry,^  the  owner,  by  stratagem,  was  decoyed  to  a  distance 
from  his  house,  leaving  the  door  unfastened,  and  his  family  neglected  to  fasten 
It,  and  the  prisoner,  about  fifteen  minutes  afterwards,  entered  through  the  un- 
fastened door  with  intent  to  steal.  It  was  held  that  this  was  not  a  constructive 
breaking,  and  he  was  not  guilty  of  burglary. 

§  863.  Breaking  Out.  —  Where  a  person  is  charged  with  having  broke 

and  entered  a  house,  he  can  not  be  convicted  on  proof  that  he  broke  out,  having 
got  in  without  breaking.^  Breaking  out  is  not  burglary  at  common  law ;  ^  it  was 
made  so  by  an  English  statute  (that  of  Anne)  which  it  has  been  held  is  not  In 
force  in  Pennsylvania.  > 

§  864.  Breaking  Mvust  Admit  of  Entering.  —  In  B,  v.  Hughes,^  it  ap- 
peared that  the  prisoner  had  bored  a  hole  with  an  instrument  called  a  center 
bit,  through  the  panel  of  the  house  door,  near  to  one  of  the  bolts  by  which  it 
was  fastened,  and  that  some  pieces  of  the  broken  panel  were  found  inside  the 
door,  but  nothing  except  the  center  bit  had  penetrated  within  the  house,  and 
the  aperture  made  was  not  large  enough  to  admit  a  man's  hand.  It  was  held 
that  this  was  not  an  entering. 

1  R.  V.  Lawrence,  4  C.  A  P.  231  CI830).  •  State  v,  McPheraon,  70  N.  C.  289  (1874). 

S  Cora.  V.  Trimmer,  1  Mass.  476  (1805).  ^  Adkinson  v.  State,  6  Baxt.  668  (1875); 

8  Lalor,  63  ( 1843) .  Brown  v.  State,  55  Ala.  128  (1876) . 
4  State  V.  Moore,  12  N.  H.  42  (1841).  «  Kolland  v.  Com.,  82  Pa.  St.  806  (1876). 

•  9  Ired.  463  (1849).  •  1  Leach,  458  (1785). 
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§  865.  Breaking  Must  Preoede  Sntertn^.  —  Under  the  Ohio  statute  tbe 

breaking  must  precede  the  entering.^ 

§866. Bnterlnflr  Neoeesary. — To  constitute  burglary  an  entering  Is 

also  necessary.'  It  is  not  enough  that  there  was  an  entry  without  a  breaking  of 
the  outer  door,  and  a  breaking  without  an  entry  of  an  inner  one.*  If  no  part 
of  the  prisoner's  body  is  inside  the  premises,  but  he  introduces  an  instrument 
within  it  for  the  mere  purpose  of  effecting  an  entry,  this  Is  not  a  sufficient  **  en- 
tering." *  • 

In  i?.  V.  Rust,^  the  glass  sash  window  was  left  closed  down,  but  was  thrown 
up  by  the  prisoners ;  the  inside  shutters  were  fastened,  and  there  was  a  space 
of  about  three  inches  between  the  sash  and  the  shutters,  and  the  shutters 
themselves  were  about  an  inch  thick.  It  appeared  that  after  the  sash  was 
thrown  up  a  crowbar  had  been  Introduced  to  force  the  shutters,  and  had  been 
not  only  within  the  sash,  but  had  reached  to  the  inside  of  the  shutters,  as  the 
mark  of  it  was  found  on  the  inside  of  the  shutters.  The  inclination  of  the 
learned  judge's  opinion  at  the  trial,  as  well  as  that  of  Mr.  Baron  Garrow, 
was  that  this  was  no  burglary,  as  it  did  not  nor  could  it  appear  that  any  part 
of  the  hand  was  within  the  window,  although  the  aperture  was  large  enough  to 
admit  the  hand. 

This  seemed  to  the  learned  judge  to  be  the  general  result  to  be  collected 
from  the  cases  alluded  to  In  2  Russell  ^  and  in  2  East's  Pleas  of  the  Crown  .^ 

But  as  the  case  approached  so  near  to  that  of  the  King  v.  Bailey  j*  Spencety* 
and  of  the  King  v.  Davis ,*  the  learned  judge  thought  it  right  with  the  concur- 
rence of  Mr.  Baron  Gabrow,  to  save  the  point  for  the  opinion  of  the  learned 
judges. 

In  Easter  term,  1828,  the  learned  judges  determined  that  this  conviction  was 
wrong,  there  being  no  proof  that  any  part  of  the  prisoner's  hand  was  within 
the  window. 

§  867.  Entry  Through  Open  Door.  —  *<  If  all  the  doors  be  open  and  the 

thief  enter  through  an  open  door,  and  after  getting  into  the  house  should 
break  open  a  chest  or  a  cupboard,  even  fixed  in  the  wall,  this  is  not  such  a 
breaking  as  the  law  requires  as  one  of  the  ingredients  of  burglary.^ 

§  868.  Burfflary— Entering  Through  Opening  in  House.  —  In  S.  v. 
LewiSf^  the  house  had  been  secured  on  the  night  before,  and  the  prisoners  en- 
tered the  cellar  window.  This  window,  which  was  boarded  up,  had  in  it  a 
round  aperture  of  considerable  size  to  adroit  li»ht  into  the  cellar,  and  through 
this  aperture  one  of  the  prisoners  thrust  his  head,  and  by  the  assistance  of  the 
other  he  then  entered  the  house.  Vaughan,  B.,  in  directing  an  acquittal,  said : 
«  Do  you  think  that  if  a  person  leaves  a  hole  in  tbe  side  of  his  house  big 
enough  for  a  man  to  walk  in,  a  person  entering  it  with  intent  to  steal  goods 

1  Wine  V.  State.  26  Ohio  St.  69  (1874).  t  p.  490. 

iR.  V.  Meal,  8  Cox,  70  (1848) ;  State  v.  «  Bass.  A  Ry.  841. 

MoCall,  4  Ala.  643  (1848).  «  Rnss.  A  Rj.  499. 

•  R.  V.  Davis,  6  Coz,  869  (1854) .  lo  State  v.  Wilaon,  Oeze  (N.  J.)  438 ;  1  Am. 
«  R.  V.  O'Brien,  4  Oox,  398  (1850).  I>ec  816  (1798). 

•  1  Moody,  188  (1888) .  U  3  0.  A  P.  628  (1827). 

•  p.  918. 
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wonld  be  gnllty  of  a  barglary?  I  think  not,  and  I  am  of  opinion  tliat  this  is 
not  a  barglary. 

§  869.  IBntry  Most  be  at  Niffht.  —  And  the  entering  must  be  at  night.^ 

Entering  a  dwelling-house  in  the  day  time  through  an  open  window  with  intent 
to  commit  a  crime  is  not  burglary  in  the  second  degree  under  the  New  York 
statute. > 

In  People  v.  Ghiffln,*  the  breaking  and  entering  took  place  between  six  and 
seven  in  the  evening  of  August  81  st,  at  which  time  it  was  light  enough  to  dis- 
cern a  man's  features  across  the  street.  T'^i^  ^^^  ^^^^  ^^^  burglary.  Said  the 
court:  <<  As  the  sun  at  that  date  did  not  set  till  about  half -past  six  o'clock,  it 
does  not  appear  that  it  was  proved  by  the  prosecution  that  the  offense  was  com- 
mitted at  the  night  time.  Besides  the  presence  of  sufficient  daylight  to  distin- 
guish a  man's  features  has  long  been  adopted  as  a  criterion  to  determine  whether 
or  not  the  act  was  done  in  the  night  time  within  the  meaning  of  the  law  appli- 
cable to  the  crime  of  burglary." 

§  870.  Houfie  Mvust  be  a  Dwelllxiflr-HoTise.  —  And  the  house  must  be  a 

"dwelling-house."*  Therefore  some  one  must  reside  there.*  A  house  which 
the  owner  has  not  taken  possession  of  except  by  depositing  some  of  his  goods 
there  is  not  a  "  dwelling-house."  *  Breaking  and  entering  a  shutter  house  pro- 
jecting from  the  house  into  the  street  is  not  a  burglary.^  A  pantry  not  within 
the  same  roof  is  not  a  "  dwelling-house."  ^  Nor  is  a  house  under  repair  but  not 
inhabited.*  Nor  a  house  which  has  not  been  slept  in  for  three  months.^^ 
Therefore  to  enter  a  yard  with  intent  to  steal  is  not  burglary.'^  Nor  to  break 
and  enter  a  store  house  ^  not  parcel  of  the  dwelling. i' 

In  B.  V.  HiggSf^^  adjoining  the  prosecutor's  house  was  a  kiln,  one  end  of 
which  was  supported  by  the  end  wall  of  the  dwelling-house,  and  a(!  joining  the 
kiln  was  a  dairy,  one  end  of  which  was  supported  by  the  end  wall  of  the  Ivlln. 
There  was  no  internal  communication  between  the  dwelling-house  or  the  dairy 
and  the  roofs  were  of  different  length.  It  was  held  that  the  dairy  was  not  a 
part  of  the  dwelling-house. 

In  B.  V.  Wilson,^  the  prisoner  was  tried  on  an  indictment  for  a  burglary  in 
the  dwelling-house  of  George  Hinchcliffe,  at  Birmingham.  The  prisoner  was 
convicted:  but  the  case  was  reserved  for  the  opinion  of  the  twelve  judges,  upon 
the  question  whether  the  place  broken  into  could  be  considered  as  the  dwell- 
ing-house of  George  Hinchcliffe.  George  Hinchcliffe  was  the  Governor  of  the 
work-house  at  Birmingham,  appointed  by  the  guardians  and  overseers  of  the 


1  Davis  V.  State,  3  Cold.  78  (1866) ;  Waters 
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poor  of  one  of  the  parishes,  In  whom  certain  funds  are  vested  by  act  of  Parlia- 
ment for  the  benefit  of  the  poor.  The  work-hoase  consists  of  a  large  building,  in 
a  court  yard,  surrounded  with  a  wall;  the  entrance  to  the  court  is  by  a 
porter's  gate;  the  building  is  divided  into  two  wings  or  departments,  the  one 
being  occupied  by  the  poor  people,  the  other  by  the  governor  and  his  family; 
and  the  part  which  the  governor  occupies  is  entirely  detached  from  that  which 
is  occupied  by  the  poor,  except  that  their  victualB  are  dressed  In  the  same 
kitchen  which  he  uses  for  his  family;  and  he  has  a  separate  door  to  that  part  of 
the  building  which  he  occupies.  The  whole  of  the  building,  which  is  called 
the  governor's  house,  consists  of  two  parlors  and  a  sitting-room  below,  three 
bed  chambers  and  three  large  store-rooms  above,  and  four  attics.  One  of  the 
parlors  below,  which  is  betwixt  the  two  other  rooms  on  the  same  floor,  is  ap- 
propriated to  the  business  of  the  trust,  and  is  called  the  office  or  clerk's  room, 
of  which  the  clerk  keeps  one  key,  the  governor  keeping  another,  to  secure  the 
effects  in  case  of  fire,  and  his  servant  cleans  and  takes  care  of  this  room;  and 
those  on  each  side  are  entirely  in  his  occupation.  The  prisoner,  probably  with 
others  had  gotten  over  the  outward  wall,  and  thrown  up  the  sash  of  this  parlor 
or  office  window,  and  with  a  center  bit  had  cut  two  round  holes  in  the  Window 
shutter,  through,  which,  by  putting  in  his  band  and  arm,  he  had  unclasped  and 
let  down  the  cross-bar  on  the  inside ;  then  entering  the  room,  he  had  broken 
open  the  chest  in  which  the  trust  property  was  kept,  and  stolen  notes  and 
money  to  the  amount  of  between  two  and  three  hundred  pounds.  The  goT- 
ernor  held  his  appointment  under  a  contract  with  the  guardians  and  overseers 
of  the  poor,  for  seven  years,  and  was  paid  by  a  salary,  and  by  the  occupation  of 
the  house,  by  himself  and  family  during  that  term ;  the  guardians  and  over- 
seers reserving  to  themselves  the  use  of  this  room  as  an  office,  and  the  use  of 
the  three  store-rooms  as  a  deposit  for  the  clothes  and  other  effects  of  the  poor 
of  the  work-house.  The  governor  is  assessed  for  this  house  with  the  exception 
of  the  office,  store-rooms  and  kitchen. 

At  a  meeting  of  all  the  judges,  on  the  first  day  of  Trinity  term,  1806,  the  ma- 
jority of  them  (Mansfield,  C.  J.,  and  Heath  and  Grobk,  JJ.,  seeming  to  dis- 
sent) were  of  opinion  that  this  was  not  the  dwelling-house  of  the  governor;  and 
therefore  that  the  prisoner  was  improperly  convicted  of  the  burglary,  but 
was  subject  to  be  convicted  of  the  larceny.  The  prisoner  was,  therefore,  to  be 
recommended  to  the  Qrown  for  a  pardon,  on  condition  of  being  transported  for 
seven  years. 

In  B.  V.  Martin  and  Taylor,^  the  prisoners  were  Indicted  for  burglary.  It 
appeared  from  the  evidence  that  the  prisoners  and  others  connected  with 
them,  had  broken  open  the  house  in  the  night  and  stolen  drapery  and  hosiery 
goods  to  the  amount  of  considerably  more  than  two  hundred  pounds:  But  an 
objection  was  taken  that  the  shop  from  whence  the  goods  were  taken,  was  not 
the  dwelling-house  of  the  prosecutor;  and  though  the  objection  appeared  to 
the  learned  judge  to  have  weight,  he  thought  it  proper  in  a  case  attended  with 
circumstances  of  considerable  ag^avation  to  overrule  it.  The  case  being  left 
to  the  jury,  they  found  the  prisoners  guilty,  and  the  sentence  of  death  was 
passed  upon  them ;  but  the  point  was  saved  for  the  consideration  of  the  judges. 
The  house  was  to  all  intents  and  purposes  a  complete  dwelling-house,  if  it  could 
under  the  circumstances  be  considered  as  inhabited,  upon  which  question  the 
poiut  arose.    The  house  stood  in  a  street  in  Wellingborough,  in  the  range  of 

1  R.  A  R.  106  (1806). 
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houses,  the  entry  from  the  street  being  by  the  common  doorway.  The  inside 
of  the  hoose  consisted  of  a  shop  and  parlor,  from  whence  the  goods  were  taken, 
and  a  staircase  leading  to  a  room  over  the  shop  in  which  there  was  bedding, 
but  it  was  not  fitted  up.  The  prosecutor  took  it  about  two  years  before  the 
ofiEense  was  committed,  and  made  several  alterations  in  it,  intending  to  have 
married  and  lived  in  it;  but  continued  unmarried,  and  his  mother  living  in  a 
house  next  door  but  one,  he  slept  every  night  at  her  house.  Every  morning  he 
went  to  his  house,  transacted  h!s  business  in  the  shop  or  parlor,  and  dined  and 
entertained  his  friends  and  passed  the  whole  day  there,  considering  it  as  his 
only  home.  When  he  first  bought  the  house  he  had  a  tenant,  who  quitted  it 
soon  afterwards,  and  since  that  time  no  person  had  slept  in  it. 

The  question  reserved  for  the  opinion  of  the  judges  was,  whether  this  sort  of 
inhabiting  was  8ufi9cient  to  make  the  house  the  prosecutor^s  dwelling-bouse. 
In  Easter  term,  April  28th,  1806,  at  a  meeting  of  all  the  judzes  (except  Lord 
Ellenborouoh)  the  conviction  was  held  wrong,  the  house  not  being  a  dwelling- 
house. 

§  S71. "Building,  Ship  or  VesBel."  —  A  com  crib  is  not  within  these 

words.  1 

§  872.  Outhouse.  — A  district  school-house  is  not  an  <*  outhouse."  ' 

§  373.  Outbuildings  must  be  NeceBsary  to  Dwelling-HoTise.  —Thus  it 

is  npt  burglary  to  break  the  door  of  a  store,  situate  within  three  feet  of  a 
dwelling,  and  enclosed  In  the  same  yard.'  <*  Burglary,"  said  the  court  in  this 
case,  "  is  a  breaking  and  entering  the  mansion  house  of  another  in  the  night 
time,  with  an  intent  to  commit  some  felony  within  the  same,  whether  such  in- 
tent be  executed  or  not.  It  is  almost  the  only  case  where  crime  in  the  highest 
degree  is  not  dependent  on  the  consummation  of  the  intent,  in  almost  all  other 
offenses  there  is  a  locva  peneteatidR.  But  the  law  throws  her  mantle  around  the 
dwelling  of  a  man,  because  it  is  the  place  of  his  repose,  and  protects  not  only 
the  house  in  which  he  sleeps,  but  also  all  others  appurtenant  thereto,  as  parcel  or 
parts  thereof,  from  meditated  harm ;  thus  the  kitchen,  the  laundry,  the  meat  or 
smoke-house  and  dairy  are  within  its  protection;  for  they  are  all  used  as  parts 
of  one  whole,  each  contributing  In  its  way,  to  the  comfort  and  convenience  of 
the  place  as  a  mansion  or  dwelling.  They  are  used  with  that  view,  and  that 
alone;  and  it  may  be  admitted  that  all  houses  contiguous  to  the  dwelling  nre 
prima  facie  of  that  description.  But  when  it  is  proved  that  they  are  used  for 
other  purposes,  for  labor,  as  a  workshop,  for  vending  goods,  as  a  store-house, 
this  destroys  the  presumption.  It  then  appears  that  they  are  there  for  pur- 
poses unconnected  with  the  actual  dwelling-house,  and  do  not  render  it  more 
comfortable  or  convenient  as  a  d  welliiug,  —  in  short,  that  they  are  not  a  parcel  or 
part  thereof,  but  are  used  for  other  and  distinct  purposes,  —  the  house,  as  a 
dwelling  is  equally  comfortable  and  convenient  without  them  as  with  them, 
their  contiguity  to  the  dwelling  may  afford  convenience  or  comfort  to  the  oc- 
cupant, as  a  mechanic,  a  laborer,  or  a  shop-keeper,  but  none  to  him  as  an  house- 
keeper.   These  principles,  I  think,  are  fully  recognized  in  the  case  of  the  King 

1  Wood  V.  State.  18  Fla.  967  (1882).  construed  in  ThalU  v.  State,  21  Ohio  St.  233 

8  State  V.  Bailey,  10  Conn.  144  (1884).    A  (1871). 
store -room  is  not  a  "  store -hoase."    Hagar  8  state  v.  Langford,  1  Dev.  253  (1827) . 

V.  State, 85  Ohio  8t  268  (1879).    "  Stillhoase  '* 
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▼.  EggingtOHy^  and  spoken  of  in  East,  Starkie  and  Bassell  with  approbation . 
In  fact,  withoat  some  such  rule,  we  should  be  at  sea  without  a  rudder,  for  sliall 
we  take  distance  as  our  guide?  Must  the  off-house  be  within  one  foot,  ten,  or 
a  hundred  feet?  Or,  as  some  say,  a  bow's  shot?  Those  who  speak  of  distance 
ascertain  It  only  by  its  being  reasonable ;  and  what  may  be  reasonable  to  the 
mind  of  one  man,  may  not  be  to  that  of  another.  Shall  we  take  the  curtilage 
as  a  guide?  It  may  be  asked  to  what  extent?  A  small  yard  or  a  large  one,  in- 
closed or  unlnclosed?  for  writers  do  not  precisely  agree  as  to  what  constitates 
the  curtilage.  I  think,  therefore,  that  It  is  unsafe  to  extend  the  signification 
of  the  word  dwelling-house,  further  than  to  embrace  the  dwelling  itself,  and 
such  houses  as  are  used  as  part  or  parcel  thereof  —  such  as  are  used  with  the 
dwelling,  considered  as  a  dwelling-house,  and  tending  to  render  It  convenient 
and  comfortable  to  the  dweller  as  an  house-keeper.  If  It  be  asked  on  the  other 
side  what  is  to  be  done  when  the  kitchen  or  pantry  Is  placed  at  a  great  distance 
from  the  dwelling,  whether  it  is  to  be  protected  as  part  thereof?  it  is  an- 
swered that  it  must  then  lose  its  protection — not  because  it  Is  no  longer  part 
of  the  dwelling,  but  on  the  score  of  carelessness  or  indifference ;  as  the  dwell- 
ing-house of  a  man  Is  not  protected  who  leaves  his  doors  and  windows  open  — 
or  who  places  his  property  in  a  situation  where  he  knows  it  will  be  stolen.  For 
the  criminal  law  protects  men  against  those  acts  only  from  which  they  can 
not  protect  themselves,  and  leaves  the  careless  and  negligent  to  their  civil 
remedy." 

A  smoke  house  thirty-five  steps  from  the  house  Is  not  appurtenant  to  it.* 
< 'Adjoining  to  or  occupied  with  a  dwelling-house,"  is  construed  in  People  ▼. 
Nolan,* 

§  874. Burglary —  "  Shop."  — A  shop  in  the  English  statute  must  have 

been  a  shop  for  the  sale  of  goods  and  not  a  workshop  such  as  a  carpenter's 
shop  or  a  blacksmith's  shop.^ 

§  875.  Intent  Must  be  to  Commit  a  Felony.  —  The  Intent  mast  be  to  com- 
mit a  felony.^  Breaking  and  entering  a  dwelling-house  with  Intent  to  cut  off  the 
ear  of  an  inhabitant  is  not  burglary  .>  Adultery  not  being  a  felony,  to  break 
into  a  house  with  intent  to  commit  adultery  there  is  not  burglary;^  nor  if  the 
intent  be  to  have  connection  with  a  woman  there  by  fraud  and  not  by  force  ^  — 
that  as  we  have  seen  not  being  rape.* 

Therefore  a  servant  entrusted  with  the  key  of  a  man's  front  door  who  enters 
the  house  with  the  key  in  the  night  with  intent  to  steal  is  guilty  of  burglary  — 
but  he  Is  not  if  he  enters  to  go  to  sleep  there,  but  afterwards  forms  the  design 
of  steallng.i<> 

§  876.  Proof  Insufficient.  —  The  proof  to  convict  of  burglary  was  held 

in  the  Supreme  Court  insufficient  in  several  cases.^ 

1  2  Bo8.  A  Pul.  606.  «  Com.  v.  Newell,  7  Mass.  245  (1810). 

«  State  V.  Jake, «  Wlnst  80  (1864).  t  sute  ».  Cooper,  16  Vt.  650  (1844). 

8  22  Mich.  229  (1871).  8  Wyatt  v.  State,  2  Swan,  394  (1892). 

4  R.  V.  Sanders,  9  C.  A  P.  79  (1839).    And  «  ^nte,  vol.  lU,  p.  881. 

see  Crawfordv.  State,  44  Ala.  882  (1870).    As  lo  Lowderv.  State,63  Ala.143  (1879). 

to  whatnot  a  "  store."    See  Moore  v.  People,  u  ZoUicoffer  v.  State,  16  Tex.  (App.)  S12 

47  Mich.  639  (1882) ;  People  v,  Fairchild,  48  (1884) ;  Ross  v.  State,  16  Tex.  (App.)  554 

Mich.  81  (1882).  (1884) ;  People  v.  Gordon,  ante,  p.  877. 

•  Stote  v.  Ryan,  12Nev.  401  (1877). 
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Part    IV. 
EMBEZZLEMENT. 


SMBEZZLBMBNT  —  DISTINCTION    BETWEEN     EMBEZZLEMENT    AND 

LARCENY. 

Eeibs  t;.  People. 

[81  m.  599.] 

In  the  Supreme  Court  of  Illinois. 

X  Under  a  Statute  Agalnat  BmbeBBlement.  whioh  provides  that  "  whoeyer  embes* 
lies,  etc.,  •  •  •  shall  be  deemed  gallty  of  larcenj/'  an  indictment oharging  simply  an 
ordinary  larceny  is  insnffioient,  and  no  conyiction  of  an  offense  nnder  the  statute  can 
lawfully  be  had. 

%  An  Indictment,  Under  eaoh  a  Statute*  most  set  out  the  facts  constitnting  the  embet- 
zlement,  and  then  aver  that  in  th^t  manner  the  defendant  committed  the  larceny. 

9.  liaroeny  at  common  law  is  not  included  within  the  statutes  against  embesxlement. 

Mr.  Justice  Soholfield,  delivered  the  opinion  of  the  court. 

It  is  not  claimed  by  the  State,  that  the  defendant  is  otherwise  guilty 
than  under  the  seventy-fourth  section  of  the  Criminal  Code,  entitled 
**  Embezzlement,"  which  is  as  follows:  ''Whoever  embezzles,  or  fraud- 
ulently converts  to  his  own  use,  or  secretes  with  intent  to  embezzle,  or 
fraudulently  converts  to  his  own  use,  money,  goods,  or  property  deliv- 
ered to  him,  which  may  be  the  subject  of  larceny,  or  any  part  thereof, 
shall  be  deemed  guilty  of  larceny." 

The  indictment  is  for  larceny,  simply,  as  at  common  law. 

The  uniform  construction  of  similar  acts,  both  in  this  country  and  in 
England  is,  "that  the  indictment  must  set  out  the  acts  of  embezzlement 
and  then  aver  that  so  the  defendant  committed  the  larceny."  ^ 

The  defendant's  fiduciary  character,  which  is  the  distinguishing  fea- 
ture between  embezzlement  and  larceny,  must  be  specially  averred.^ 
And  this  rule,  instead  of  being  changed,  is  expressly  recognized  by 
section  eighty-two  of  the  Criminal  Code,^  which  provides,  that  in  indict- 

1  S  BlBh.  Or.  Fr.,  sec.  281;  2  Whart.  Or.  Wyman,   8  Mete  247;  Oommonwealth  v. 

li.  (ed.  of  18il),281,  282,288;  8  Waterman's  Merryfleld,  4  Jtf.  468;  People  v.  Tryon,  4 

Arehb.  on  Pr.,  PI.  ft   £y.  in  Or.  Oas.  446,  Mich.  665;  People  v.  Allen,   6  Dehie,  76; 

1, 2, 8, 4, 6, 6,  and  notes.  Rez   v.  Johnson,  8  M.  ft  8.   088;  Beic  «• 

1  Oommonwealth  v.  Simpson,  9  Mete.  18 ;  Oreighton,  Buss,  ft  By.  82. 

People  V.  Cohen,  8  Gal.  42 ;  Commonwealth  >  B.  L.  1874,  p.  864, 
IK.  Smart,   6  Gray,  16;  Oommonwealth  v. 
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ments  in  cases  under  the  statute  relating  to  embezzlements,  *'  it  shall  be 
sufficient  to  allege  generally  in  the  indictment  an  embezzlement,  fraudu- 
lent conversion,  or  taking  with  such  intent,  of  funds  of  such  person, 
bank,  incorporated  company,  etc. ,  to  a  certain  value  or  amount,  with- 
out specifying  any  particulars  of  such  embezzlement." 

We  are  referred,  however,  by  the  Attorney-General,  to  Welch  v.  Peo^ 
ple^^  and  Stinson  v.  People^^  as  settling  the  law  of  this  State  that 
evidence  of  an  embezzlement  will  authorize  a  conviction  for  larceny. 

This  is  a  misapprehension  as  to  the  effect  of  what  was  decided  in 
those  cases. 

The  convictions  there  were  for  larcenies,  as  at  conmion  law,  and  no 
question  was  raised  or  discussed  under  the  statute  relating  to  embezzle- 
ments, and  it  was  held  in  both  cases,  the  evidence  authorized  the  jury 
in  finding  that  the  defendant,  in  obtaining  possession  of  the  property, 
in  the  first  instance  did  so  with  a  felonious  intent.  The  distinction 
between  larceny  and  obtaining  goods  under  false  pretenses,  was  the 
turning  point  in  each  case,  and  it  was  thus  pointed  out  in  Stinson' s  Case 
*^  If  the  owner  of  goods  alleged  to  have  been  stolen,  parts  with  both  the 
possession  and  the  title  to  the  goods,  to  the  alleged  thief,  then  neither 
the  taking,  nor  the  conversion  is  felonious.  It  can  but  amount  to  a 
fraud ;  it  is  obtaining  goods  under  false  pretenses.  If,  however,  the 
owner  parts  with  the  possession  voluntarily,  but  does  not  part  with  the 
title,  expecting  and  intending  the  same  thing  shall  be  returned  to  him,  or 
that  it  shall  be  disposed  of  on  his  account,  or  in  a  particular  way,  as  di- 
rected or  agreed  upon,  for  his  benefit,  then  the  goods  may  be  feloniously 
converted  by  the  bailee,  so  as  to  relate  back,  and  make  the  taking  and 
conversion  a  larceny,  if  the  goods  were  obtained  with  that  intent." 

But  the  section  of  the  Criminal  Code  quoted,  relates  to  a  class  of 
cases  which  were  not  larceny  at  common  law.  It  is  said  by  eminent 
writers  on  criminal  law,  that  the  statutes  in  relation  to  embezzlement, 
"  were  passed  solely  and  exclusively  to  provide  for  cases  which  larceny 
at  common  law  did  not  include.  Hence,  nothing  that  was  larceny  at 
common  law,  is  larceny  under  the  embezzlement  statutes ;  and  nothing 
that  is  larceny  under  the  embezzlement  statutes  is  larceny  at  common 
law."  3 

Here  the  defendant  sold  a  town  or  city  lot  for  the  prosecutor,  and 
under  his  instructions  previously  given,  it  was  defendant's  duty  to  loan 
the  money  at  interest,  on  good  security,  for  the  prosecutor;  but, 
instead  of  complying  with  these  instructions,  he  lost  the  money  at 
gaming.     The  prosecutor  never  had  the  money  in  his  possession  at  any 

1  17IU.889.  M  Wharfs.  Or.  L.aUied.)lM6. 

9  42  Id,  897. 
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time,  and,  therefore,  at  common  law  the  offense  could  not  have  been 
larceny.^ 

The  evidence  not  being  sufficient  to  sustain  the  conviction  for  lar- 
ceny, the  judgment  must  be  reverse<l- 

Judgment  reversed* 


EaiBEZZLEMENT— WHO  IS  A  "  SERVANT »'  — DISTINCTION  BETWEEN 

"AGENT"  AND  "SERVANT." 

R.  r.  Walker. 

[Dears.  &  B.  600.] 

In  the  English  Court  for  Crovm  Cases  Reserved,  1858, 

L  An  Affent  im  not  Neoessarlly  a  *'  Servant "  within  the  Btatnte  as  to  embezzlement. 

2. Oaae  A,  Judgment. — Certain  manure  maniifaotarerfl  engaged  W.,  who  kept  a  saloon 

at  fi.  to  get  orders  which  they  sapplied  from  their  stores.  He  was  called  agent  for  the 
B.  district,  and  was  to  collect  the  money,  pay  it  over  at  once  and  render  a  weekly 
account.  Subsequently  the  manafactnrers  stored  large  qaantities  of  manure  in  B.  in 
places  rented  by  W.,  the  rent  being  repaid  to  him  by  his  employers.  W.  then  supplied 
the  manure  from  these  stores.  He  was  paid  a  small  salary  and  commission.  Having 
appropriated  money  received  from  customei*s,  and  returned  th'elr  names  as  persons  not 
having  paid,  W.  was  indicted  and  convicted  of  embezzlement.  JTisZd,  that  the  convic* 
tion  was  wrong,  as  he  was  not  a  '*  servant "  of  the  manufacturers  within  the  statute. 

The  prisoner  was  convicted  of  embezzlement  on  facts  as  in  above  syl- 
labus, but  his  case  was  reserved  for  this  court.  It  was  argued  on  27th 
April,  1858  before  Pollock,  C.  B.,  Wiqhthan,  J.,  Willes,  J.,  Bram- 
WSLL,  B.,  and  Btles,  J. 

Eardinge  Oiffard  (^Horatio  Lloyd  with  him)  appeared  for  the  Crown, 
and  Mclntyre  for  the  prisoner. 

Mclntyre  for  the  prisoner.  I  submit  that  the  prisoner  was  not  a  ser- 
vant within  the  meaning  of  the  statute.  The  evidence  rather  shows  that 
he  was  a  factor.  To  have  been  a  servant  the  prisoner  must  have  been 
bound  to  obey  the  commands  of  his  employers,  which  he  clearly  was 
not. 

The  prisoner  took  the  stores,  and  although  he  was  afterwards  reim- 
bursed by  the  prosecutors,  the  stores  were  under  his  control,  and  from 
these  stores  he  supplied  the  goods. 

The  goods  were  supplied  to  him  by  the  prosecutors  with  whom  he 
opened  an  account,  and  he  supplied  those  goods  to  wliom  he  liked. 
He  was  not  bound  to  give  any  definite  amount  of  time  or  labor ;  nor  was 
he  bound,  as  a  servant  is,  to  obey  any  particular  order.     He  had  other 

■ 

1  8  Whart's.  Or.  L.  (7th  ed.),  b^cb,  1880,  a  (p.),  1846,  b  (g.) 
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business  of  his  own  to  attend  to,  and  throughout  the  whole  matter  he 
was  treated  as  an  agent  and  not  as  a  servant. 

WiLLES,  J.,  referred  to  Regina  v.  Bailey ,^ 

Mclntyre,  That  case  was  not  argued  for  the  prisoner,  and  in  Regina 
v.  Ooodbody,^  Parke,  B.,  said  he  was  of  opinion  that  a  man  could  not  be 
the  servant  of  several  persons  at  the  same  time,  but  was  rather  in  the 
character  of  an  agent ;  and,  referring  to  Rex  v.  Carr,^  in  which  a  con" 
trary  doctrine  had  been  held,  his  lordship  said  he  wished  to  have  that 
question  further  considered  by  the  judges. 

The  salary  of  one  pound  a  year  was  merely  a  colorable  thing  in  order 
to  get  security  from  the  guarantee  society.  It  is  the  case  of  a  commis- 
sion agent,  and  the  prisoner  is  styled  an  agent  and  treated  as  a  debtor 
and  not  as  a  servant. 

Hardinge  Oiffard^  for  the  Crown.  In  one  sense  no  doubt  the  pris- 
oner was  an  agent,  but  he  was  also  a  servant  within  the  meaning  of  the 
statute.  It  is  not  necessary,  to  constitute  a  man  a  servant,  that  he 
should  be  under  an  obligation  to  obey  every  lawful  comm&nd  of  the 
master. 

Pollock,  C.  B.     As  to  clean  his  boots. 

Oifard.  The  prisoner's  duty  was  to  collect  orders,  receive  money, 
and  pay  the  money  over  at  once  to  the  prosecutors. 

WiGHTMAN,  J.     Every  factor  does  that. 

Oiffard.     Every  factor  may,  but  he  is  not  compelled  to  do  so. 

WiGHTMAN,  J.     Was  the  prisoner  bound  to  get  orders  ? 

Oiffard,  Perhaps  not;  but  in  Rex  v.  Carr,^  a  person  employed 
upon  a  commission  to  travel  for  orders  and  collect  debts  was  held  to  be 
a  clerk  within  the  39  George  HI. ;  *  although  he  was  employed  by  many 
different  houses  on  each  journey,  and  paid  his  own  expenses  out  of  his 
commission  and  did  not  live  with  any  of  his  employers,  nor  act  in  any 
of  their  counting-houses. 

WiGHTUAN,  J.  Suppose  a  publican  employed  for  purposes  of  this 
kind,  would  he  be  a  servant? 

Oiffard.  He  might  or  might  not  according  to  the  facts.  The  mode 
of  remuneration,  whether  by  salary  or  otherwise,  is  no  test ;  ^  no  exact 
line  can  be  drawn  and  no  inflexible  rule  can  be  laid  down ;  each  case 
must  depend  on  its  own  facts. 

The  case  of  a  commercial  traveler  is  similar  to  this ;  such  a  traveler 
has  been  held  to  be  a  servant  within  the  statute,  and  the  duties  of  the 
prisoner  are  not  distinguishable  from  his.  He,  like  the  prisoner,  is  em- 
ployed to  obtain  orders,  and  is  bound  to  furnish  accounts. 

1  Dears.  A  B.  0.  0. 121.  *  Baas.  A  By.  196,  see  note  a;  Beg.  r. 

S  8  C.  A  P.  666. .  Goodbody,  8  0.  A  P.  667. 

s  Boss.  A  Rj,  196.  •  ch.  8S. 

«  Begi  V.  Wortley,  2  Den.  O.  0. 3S8. 
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Btlbs,  J.     So  is  a  factor ;  the  law  implies  that  contract  for  him. 

Pollock,  C.  B.  What  is  the  difference  between  a  servant  and  an 
agent? 

Oiffard.  Every  servant  is  an  agent  although  every  agent  may  not  be 
a  servant.  The  parties  were  at  liberty  to  contract  that  the  relation  of 
master  and  servant  should  exist  between  them,  and  they  did  so  by  con- 
tract. By  the  alteration  made  in  the  terms  between  the  prosecutors, 
and  the  prisoner  a  new  contract  was  created,  and  a  salary  was  agreed 
upon. 

WiGHTM AM,  J.  The  salary  was  obviously  only  for  the  purpose  of 
getting  the  insurance  effected. 

Oiffard.  Nor  was  it  necessary  in  order  to  create  the  relation  of  mas- 
ter  and  servant.  In  Bex  v.  Ward,^  it  was  held  that  an  extra  collector 
of  poor  rates  whose  remuneration  was  paid  out  of  the  parish  fund  by  a 
percentage  on  his  collections,  was  a  servant  or  clerk  within  the  meaning 
of  the  statute.^  And  Begina  v.  CcUlahan,^  also  shows  that  a  narrow 
construction  must  not  be  put  upon  the  words  *'  clerk  or  servant." 

The  question  is  whether  it  was  impossible  to  say,  upon  this  evidence, 
that  the  prisoner  was  a  servant.  Unless  it  was  the  conviction  must  be 
supported ;  for  the  question  was  left  by  the  judge  on  the  trial  to  the 
jury,  and  they  found  that  the  prisoner  was  a  servant.  The  objection 
that  he  could  not  be  servant  to  more  than  one  person,  is  answered  by 
the  decision  in  Regina  v.  Bailey.^ 

MclrUire^  in  reply.  In  Regina  v.  WorUey  there  was  a  direct  and 
distinct  contract  to  serve  ^^  as  bailifi"  and  that  case  is,  therefore,  en- 
tirely distinguishable  from  the  present. 

The  great  distinction  between  this  case  and  all  the  cases  cited  is,  that 
the  prisoner  had  the  entire  authority  over  the  goods,  which  were  under 
his  control,  and  this  makes  him  a  factor  and  not  a  servant. 

Our.  adv,  vult. 

The  judgment  of  the  court  was  delivered,  on  the  1st  May  1858,  by 

Pollock,  C.  B.    We  are  of  opinion  that  the  evidence  in  this  case  did 

not  establish  that  the  prisoner  was  the  servant  of  the  prosecutor,  and 

that  the  relation  shown  to  have  existed  between  them  was  rather  that  of 

principal   and  agent.     We,  therefore,  think  this  conviction  must  be 

quashed. 

Conviction  quashed. 

1  8  O.  ft  p.  154.  8  Qow.  N.  p.  Oas.  168. 

>  89  Geo.  m.,  oh.  86.  «  Dears.  A  B.  0. 0. 13L 
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Brahwbll,  B.  This  conviction  ought  to  be  quashed,  unless  we  can 
see  that  the  prisoner  on  the  facts  stated  must  have  been  clerk  or  servant, 
within  the  meaning  of  the  act  of  Parliament.  I  am  of  opinion  that  on 
the  facts  we  can  not  do  so.  Looking  to  principle,  we  find  that  the  stat- 
ute was  intended  to  apply,  not  to  cases  where  a  man  is  a  mere  agent, 
but  where  the  relationship  of  master  and  servant,  in  the  popular  sense 
of  the  term,  may  be  said  to  exist.  Eble,  C.  J.,  in  Beglna  v.  Boioers^^ 
says  the  cases  decide  ^  ^  that  a  person  who  is  employed  to  get  orders  and 
receive  money,  but  who  is  at  liberty  to  get  those  orders  and  receive 
that  money  when  and  where  he  thinks  proper,  is  not  a  clerk  or  servant 
within  the  meaning  of  the  statute."  I  think  that  is  perfectly  good  law, 
consistent  with  all  the  authorities,  and,  applied  here,  it  shows  that  the 
prisoner  was  not  a  clerk  or  servant  within  the  definition  there  given. 

Blackburn,  J.  I  am  of  the  same  opinion.  The  test  is  very  much 
this,  viz.,  whether  the  person  charged  is  under  the  control  and  bound  to 
obey  the  orders  of  his  master.  He  may  be  so  without  being  bound  to 
devote  his  whole  time  to  this  service ;  but  if  bound  to  devote  his  whole 
time  to  it,  that  would  be  very  strong  evidence  of  his  being  under  con- 
trol. This  case  differs  in  nothing  from  the  ordinary  one  of  a  commis- 
sion agency,  except  in  the  sole  statement  that  the  prisoner  was  not  to 
work  for  others.  But  I  do  not  think  that  circumstance,  by  itself  alone, 
enables  us  to  say  that  he  was  a  servant  of  the  prosecutor. 

Archibald,  J.,  concurred. 

HoNTMAN,  J.     I  agree.     The  question  was  not  left  to  the  jury  to  de» 

cide,  and  I  can  not  satisfy  myself  that  the  relationship  of  master  and 

servant  existed  between  the  prosecutors  and  the  prisoner.     It  does  not 

appear  that  the  prisoner  was  bound  to  obey  every  single  lawful  order. 

Possibly  the  masters  might  tell  him  to  go  somewhere,  and  he  might 

Justly  refuse. 

Conviction  qtuxahed. 


EMBEZZLEMENT  — AGENT  — REQUISITES  OF  CRIME. 

Webb  v.  State. 

[8  Tex.  (App.)  310.] 
Ih  the  Court  of  Appeals  of  Texas,  1880. 

1.  BmbesBlement.— To  warrant  the  oonviotion  of  an  agent  for  the  embesxiement  of  hit 
principal's  money,  four  facts  must  be  established  beyond  a  reasonable  donbi.  to  wit: 
Ftrtit  the  agency  whereby  the  defendant  was  chained  with  the  dnty  of  receifing  the 

1  L.  R.  1 0.  0. 41,  at  p.  45. 
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money;  aeeond,  his  receipt  of  his  principal's  money;  third,  that  he  received  it  in  the 
oourse  of  his  employment;  and/ourth,  that  be  embezzled,  misapplied,  or  converted  it  to 
his  own  nse. 

9k  Same.— Statutes  of  embezzlement  do  not  reach  all  breaches  of  duty  by  airents  or  the 
like  toward  their  principals,  nor  arm  the  latter  with  a  criminal  remedy  for  the  enforce- 
ment of  their  contracts  with  the  former. 

8.  CtauM  Stated.  —  In  a  trial  for  embezzlement  of  money,  the  evidence  showed  that  the  de- 
fendant was  furnished  with  sewing  machines  for  sale  on  terms  requiring  him  to  account 
for  them  to  his  principal  in  money,  or  in  purchase- money  notes  payable  to  his  principal; 
but,  by  contract  outside  of  the  terms  of  his  agency,  the  defendant  was  authorized  by  his 
principal  to  sell  machines  for  live  stock,  on  condition  that  he  would  convert  the  stock 
into  money  and  account  to  his  principal  in  money.  He  traded  machines  for  horses,  and, 
when  required  to  account,  tendered  the  horses  to  his  principal,  who  refused  to  receive 
them, whereupon  he  sold  the  horses  for  money  and  retained  the  money,  disregarding  his 
prindpars  demand  for  it.  ffeld,  that  the  authority  conferred  on  the  defendant  to  trade 
the  machines  for  horses  and  convert  the  horses  into  money  so  changed  the  character  of 
the  contract  that  neither  the  horses  nor  their  proceeds  were  the  property  of  the  principal, 
and  the  law  of  embezzlement  could  not  apply. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  the 
Hon.  J.  Abbott. 

The  opinion  states  concisely  but  completely  the  character  of  the  in- 
dictment and  the  controlling  facts  in  this  case.  A  term  of  two  years 
in  the  penitentiary  was  the  punishment  assessed  and  adjudged  against 
the  appellant. 

Jf.  A.  Oatis^  O.  T.  EounSy  0.  T.  Plummer,  and  W.  F.  George^  for 
the  appellant. 

Thomas  Ball,  Assistant  Attorney-General,  for  the  State. 

Clark,  J.  In  order  to  sustain  a  prosecution  for  embezzlement 
against  an  agent  of  a  private  person  or  corporation,  four  distinct 
propositions  of  fact  must  be  established  in  evidence,  beyond  a  reason- 
able doubt.  These  are  as  follows:  1.  That  the  defendant  was  the 
agent  of  the  person  or  corporation  as  alleged,  and  by  the  terms  of  his 
employment  was  charged  with  the  duty  of  receiving  the  money  of  his  prin- 
cipal. 2.  That  he  did  so  receive  money  belonging  to  his  principal.  3. 
That  he  received  it  in  the  course  of  his  employment.  4.  That  he  em- 
bezzled, misapplied,  or  converted  it  to  his  own  use.^  Evidently,  the 
money  received  and  embezzled  must  belong  to  the  principal  or  employer, 
and  the  identical  money  received  must  be  that  embezzled ;  for  if,  by 
transmutation  or  changes,  it  loses  its  essential  characteristic  as  property 
of  the  principal,  and  becomes  at  any  time  the  property  of  the  agent, 
it  ceases  to  become  the  subject  of  embezzlement. 

Statutes  of  embezzlement  were  not  intended  to  provide  against  every 
breach  of  duty  or  pecuniary  obligation  on  the  part  of  agents  and  the 
like  toward  principals  or  employers ;  nor  does  the  law  regard  the  latter 
class  with  such  peculiar  favor  as  to  provide  a  criminal  remedy  for  the  en- 
forcement of  their  contracts  and  the  collection  of  their  debts.     These 

1  Leonard  v.  State,  7  Tex.  (App.)  417;  Ez  parte  Hedley,  31  Gal.  106. 
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statutes  necessarily  reqaire  a  careful  discrimination  in  their  application 
to  the  various  cases  that  may  arise,  and  it  is  sometimes  difficult  to  mark 
out  with  entire  precision  the  line  of  demarcation  between  acts  punish- 
able as  crimes,  under  these  statutes,  and  those  that  may  not  be  embraced 
by  them,  while  they  may  yet  present  strong  cases  of  breach  of  good 
faith  and  violation  of  the  confidence  reposed  in  the  party  guilty  of  the 
breach  of  trust.  The  true  test  may  be  found  in  an  application  of  the 
four  propositions  first  above  stated,  to  the  facts  of  the  i)articular  case, 
and  if  either  of  the  ingredients  mentioned  be  found  wanting,  it  may  be 
safely  assumed  that  the  statutes  do  not  apply.^ 

The  indictment  in  this  case  charges  the  appellant  with  embezzlement 
of  $87,  the  property  of  the  Singer  Manufacturing  Company,  appellant 
being  the  agent  of  that  corporation,  authorized  to  receive  and  in  fact 
receiving  said  money  by  virtue  of  his  agency.  It  was  developed  in  the 
evidence  upon  the  trial,  tliat,  among  other  transactions  between  the 
parties,  the  appellant,  as  agent,  received  five  sewing  machines  from  the 
principal,  and  was  authorized,  outside  of  the  contract,  to  trade  them 
for  stock,  if  he  saw  fit.  This  he  did,  and  subsequently  tendered  the 
stock  to  his  principal,  which  was  declined.  The  manager  of  the  corpo- 
ration testifies  as  follows :  '^  I  told  Mr.  Webb  he  had  my  permission  to 
trade  machines  for  stock,  but  that  he  must  account  to  the  company  in 
money.  *  •  *  By  the  contract  with  defendant,  the  company  was 
not  to  take  any  horses  for  machines,  and  he  was  to  sell  the  property 
received  for  machines,  and  pay  over  the  money." 

The  legal  effect  of  this  authorization,  in  opposition  to  the  terms  of 
the  original  contract,  was  an  essential  departure  from  the  original  em- 
ployment, and  an  essential  change  in  the  status  of  the  agency,  as  af- 
fected by  the  statute  of  embezzlement.  By  the  terms  of  the  contract, 
the  appellant  was  to  receive  in  payment  for  machines  only  money  and 
notes,  and  these  proceeds  of  sales  he  was  obligated  to  turn  over  to  the 
company.  Without  a  variation  in  the  contract,  an  embezzlement  of 
either  class  of  proceeds  would  have  properly  subjected  him  to  prosecu- 
tion ;  for,  beyond  question,  the  money  or  notes  would  be  the  property  of 
the  company,  and  received  by  him  by  virtue  of  his  agency.  But  with 
a  change  of  the  contract  there  resulted  a  change  in  the  character  of 
the  proceeds  received  from  a  sale  of  the  machines.  When  defendant 
exchanged  them  for  horses,  by  authority,  and  the  company  refused  to 
receive  the  horse,  to  whom  did  they  belong?  Not  to  the  company,  for 
it  disowned  them.  The  act  of  sale  did  not  constitute  an  embezzlement, 
for  that  was  authorized,  and  he  is  not  charged  with  that  species  of  em- 
bezzlement.   The  horses  being  the  property  of  appeUant,  the  proceeds  of 

1  3  Blah.  Cr.  L.,  sees.  865, 8S6 ;  3  Arohb.  Or.      Oommonwealth  v.  Stearns,  S  Meto.  848;  Oom- 
Pt.  APl.U»€t  teq.;  2  Bum.  on  Cr.  161,  182;     monwealth  v.  Libbey,  11  Meto.  64. 
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their  sale  were  likewise  his  property,  and  not  specifically  the  property  of 
the  company ;  and  by  the  action  of  the  latter,  it  had  remitted  itself  to  the 
character  of  an  ordinary  creditor,  and  held  a  personal  demand  against 
the  appellant  for  the  valne  of  their  machines,  less  his  commissions,  and 
could  not  have  enforced  a  suit  at  law  for  the  specific  money  received  by 
Mm  upon  a  sale  of  the  horses.  Other  features  of  the  evidence  tend  to 
sustain  this  view,  and  show  a  disagreement  between  the  parties  as  to 
the  terms  of  a  proper  settlement  of  the  transactions  between  them,  a 
failure  to  effect  which  resulted  In  this  prosecution. 

The  views  we  have  expressed  obviously  conflict  with  those  under 
which  the  case  was  submitted  to  the  jury,  and  a  new  trial  must  there- 
fore  be  awarded.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  aiid  remanded* 


SMBEZZLEAfENT— MONET    EMBEZZLED    MUST    BE    FBOFElBTY    OF 

PB08ECUT0B. 

B.  V.  Beaumont. 

[Dears.  270.] 
In  the  English  Court  of  Crown  Cases  Reserved^  1854. 

Hemmj  BmbesBlad  miuit  ba  that  of  Person  Oharged  wlm  Dofrandad— Privity  of 
Oontraot.  —  W.  had  oontraoted  with  a  railroad  to  provide  them  with  horsea  and  men 
to  carry  their  ooal  to  their  castomere  in  their  own  carta ;  that  he  and  hia  men  ahonld  ac- 
ooiint  to  the  company  each  day  for  the  money  receiyed  by  them  for  anch  coal.  B.  waa  a 
■errant  of  W.  whoae  dnty  It  waa  to  pay  to  the  company  the  money  ao  coUected.  B.  de- 
liyered  coal  to  one  of  the  company'a  cnatomera  and  receiyed  the  money  therefor,  which 
he  conyertod  to  Ua  own  uae.   Mtid,  that  B.  waa  not  goilty  of  embezzling  the  money  of  W. 

At  the  general  session  of  Oyer  &  Terminer,  and  gaol  delivery  holden 
-for  the  jurisdiction  of  the  Central  Criminal  Court  on  the  28th  day  of 
November  Edward  Beaumont  was  tried  and  convicted  before  me  on  an 
indictment  for  embezzlement,  whereby  it  was  charged  in  the  usual  man- 
ner that  he,  being  servant  to  Edward  Wiggins,  by  virtue  of  his  employ- 
ment as  such  servant,  received  the  sum  of  £5  10s  on  account  of  his 
«aid  master,  and  feloniously  embezzled  and  stole  that  sum  of  money, 
and  alleging  that  money  to  be  the  money  of  the  prosecutor. 

Edward  Wiggins,  the  prosecutor,  had  become  a  contractor  with  the 
Crreat  Northern  Railway  Company,  for  finding  and  providing  them  with 
necessary  horses  and  carmen,  for  the  purpose  of  drawing,  conveying 
and  delivering  to  the  customers  of  the  company  the  coals  of  the  com- 
pany in  their  own  wagons,  and  had  moreover  contracted  with  the  said 
company  that  he  or  his  carmen  should,  day  by  day,  duly  account  for 

2  DSFEKCBS.  57 
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and  deUver  to  the  said  company's  coal  manager  all  moneys  received 
from  such  customers  in  payment  for  coals  so. delivered.  Tlie  delivery 
notes,  as  well  as  receipted  invoices,  of  the  coals  were  handed  to  the 
carmen  of  Wiggins,  and  the  former  were  taken  to  his  office  to  be  en- 
tered in  his  books,  but  the  invoices  which  were  already  receipted  by 
the  company  were  to  be  left  with  the  customer  on  payment  of  the 
amount. 

The  prisoner  was  the  servant  of  Edward  Wiggins,  and  was  employed 
by  him  as  his  carman  in  the  delivery  of  coals  pursuant  to  the  said  con- 
tract, and  it  was  his  duty  to  pay  over  direct  to  the  clerks  of  the  com- 
pany any  money  he  might  receive  for  any  such  coals.  It  did  not 
appear  that  such  moneys  so  received  by  him  and  paid  over  to  the  com- 
pany ever  formed  items  of  account  between  Edward  Wiggins  and  the 
company.  On  the  day  mentioned  in  the  indictment  the  prisoner  had, 
as  the  servant  of  Mr.  Wiggins,  delivered  coals  of  the  company  to  one  of 
their  customers.  He  also  brought  the  delivery  order  to  Wiggins'  office, 
which  was  entered  in  his  books  and  received  in  payment  the  price  of  the 
coals,  viz. :  the  sum  of  £5  10s  mentioned  in  the  indictment,  and  left  the 
receipted  invoice  with  the  customer.  This  sum  he  never  handed  over  or 
accounted  to  the  company  or  their  clerks,  but  converted  the  same  to 
his  own  use,  thereby  rendering  his  master  liable  to  pay  that  amount  to 
the  company  under  the  said  contract.  This  was  the  embezzlement  upon 
which  the  prosecutor  replied. 

It  was  contended  for  the  prisoner :  — 

1st.  That  the  money  had  not  been  received  on  account  of  the  prosecu- 
tor, Mr.  Wiggins,  and  that  under  such  circumstances  the  crime  of  em- 
bezzlement within  the  meaning  of  the  indictment  and  the  7  and  8  George 
rV.^  had  not  been  completed. 

2d.  That  the  ownership  of  the  money  as  stated  in  the  indictment 
was  not  proved  as  laid. 

As  to  the  first  point  I  directed  the  jury  that  as  the  prisoner  was  the 
servant  of  Mr.  Wiggins  and  received  the  money  in  the  course  of  his 
employment  as  such  servant  they  might,  under  the  above  circumstances, 
find  that  he  received  it  on  account  of  his  master  in  the  sense  used  in 
and  required  to  be  proved  by  the  indictment. 

On  the  second  point  I  directed  the  jury  that  even  if  it  were  necessary 
uO  prove  the  money  obtained  to  be  the  property  of  the  prosecutor  (of 
^hich  I  had  some  doubt),  yet  if  they  found  that  it  was  received  by  the 
prisoner  on  the  prosecutor's  account  it  would  be  the  property  of  the 
master  in  the  sense  of  the  allegation  in  the  indictment. 

Having  doubts  as  to  the  propriety  of  my  ruling  on  both  of  the  above 

1  oh.  29^ 
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points  I  consented  to  reserve  them  for  the  consideration  of  the  justices 
of  either  bench  and  the  barons  of  the  exchequer,  in  the  form  of  a  case 
under  11  and  12  Victoria,^  and  the  foregoing  is'the  case  upon  which 
their  decision  is  requested. 

Judgment  has  been  respited  upon  the  prisoner,  and  he  remains  in 
gaol  in  default  of  sureties  to  receive  judgment  when  called  upon. 

Counsel  are  to  be  at  liberty  to  refer  to  the  terms  of  the  contract 
itself,  which,  for  that  purpose,  this  to  be  considered  part  of  the  case. 

J.  Stuart  Wortlet, 
Recorder  of  the  City  of  London. 

This  case  was  argued  on  the  21st  of  January,  1854,  before  Jervis,  C. 
J.,  Wightman,  J.,  Cresswell,  J.,  Platt,  B.,  and  Williams,  J.,  when 
the  learned  judges,  differing  in  opinion,  desired  that  the  case  might  be 
reargued ;  and  accordingly  on  the  4th  of  February,  1854,  the  case  again 
came  on  for  argument  before  the  following  judges :  Lord  Campbell,  C. 
J.,  Parke,  B.,  Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  Cresswell, 
J.,  Platt,  B.,  Williams,  J.,  Martin,  B.,  and  Crompton,  J. 

Dearslyy  for  the  prisoner.  This  conviction  is  wrong,  as  the  money 
was  received  for  or  on  account  of  the  railway  company,  and  not  on 
account  of  the  prosecutor.  To  constitute  embezzlement,  the  money 
must  be  received  by  the  servant  for  or  on  account  of  the  master.  It  is 
admitted  that  the  prisoner  was  generally  the  servant  of  the  prosecutor ; 
but  it  is  contended  pro  hoc  vice  he  was  the  servant  of  the  company. 
Anyhow,  the  money  was  received  for  or  on  the  account  of  the  company. 
The  question  turns  upon  the  special  terms  of  the  contract  itself,  which 
binds  the  prosecutor  '*  to  provide  horses,  harness,  weights,  and  carmen 
for  the  purpose  of  delivering  all  such  coal  as  the  company  shall 
require,"  and  to  provide  *'  a  sufficient  number  of  steady  and  honest 
carmen  and  other  persons  for  the  delivery  of  all  coals  into  the  cellars 
or  any  other  part  of  the  premises  of  the  persons  for  whom  the  coals  are 
intended,  and  also  for  collecting  and  receiving,  and  duly  accounting 
for,  the  moneys  received  for  the  same,  and  for  all  other  purposes  con- 
nected with  the  due  delivery  of  the  coals,  or  receiving  or  accounting 
for  the  moneys  for  the  same.  And  that  such  parties  shall,  during  the 
time  they  shall  be  in  the  employment  of  the  said  Edward  Wiggins,  his 
executors  or  administrators,  obey,  perform,  and  execute  in  all  things 
connected  with  the  carrying  and  delivery  of  coals,  and  receipt  and  pay- 
ment of  moneys  received  by  them,  the  orders,  commands,  and  directions 
of  the  company's  coal  manager  or  such  other  person  or  persons  as  may 
be  appointed  by  them  for  that  purpose.  And  that  he  the  said  Edward 
Wiggii^s  or  the  said  carmen  or  other  parties  shall  day  by  day  and  every 
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day  well  and  truly  pay,  account  for  and  deliver  to  the  said  company's 
coal  manager  all  cheques,  moneys,  cash  bUls,  or  notes  which  they  may 
at  any  time  receive  from  any  person  or  persons  whomsoever  for  pay- 
ment of  all  or  any  coals  delivered  by  them."  ^ 

It  is  submitted  that  the  terms  of  this  contract  merely  amoant  to  a 
guarantee  on  the  part  of  the  prosecutor  to  the  railway  company  for  the 
trustworthiness  and  fidelity  of  the  carmen  who  might  be  employed,  and 
though  the  carmen  are  no 'parties  to  the  contract,  obedience  to  the 
orders  of  the  prosecutor  in  cai*rying  out  the  terms  of  the  contract  would 
affect  a  privity  between  them  and  the  company.  And  the  transaction 
itself  shows  that  the  authority  to  receive  the  money  was  given  to  the 
prisoner  by  the  railway  company,  and  that  the  prosecutor  would  have 
no  authority  to  interfere  with  the  carmen  after  he  had  received  soch 
authority. 

Mauls,  J.  A  customer  who  owes  money  to  the  company  would  only 
pay  to  one  having  authority  to  receive.  The  receipt  and  invoice  is 
given  by  the  company,  and  is  evidence  of  the  authority. 

Dearsly.  Precisely  so.  It  would  be  a  contradiction  in  terms  to  hold 
when  the  railway  company  says,  ^'  Receive  this  money  for  us,"  and  the 
prisoner  acts  upon  that  authority,  that  he  receives  the  money  for  or  on 
account  of  the  prosecutor,  and  yet  this  is  the  contention  of  the  proee- 
cution. 


1  The  eontract,  made  December  Slat, 
1851,  between  Edward  Wiggins  and  the 
Great  Northern  Railway  Company,  binda  the 
said  Edward  Wigging  to  provide  horses, 
harness,  weighing  machines,  weights  and 
carmen  for  the  purpose  of  deliyering  aU 
such  coals  as  the  said  company  shall  and 
may  reqnlre  the  said  Edward  Wiggins  to 
carry  and  deliver,"  etc  It  also  binds  the 
said  Edward  Wiggins  to  provide  a  sofflcient 
number  of  steady  and  honest  carmen  and 
other  persons  for  the  delivery  of  aU  coals 
into  the  cellars  or  any  other  part  of  the 
premises  of  the  persons  for  whom  the  coals 
are  intended,  and  also  for  collecting  and 
receiving  and  duly  accounting  for  the  mon- 
eys received  for  the  same  and  for  all  other 
purposes  connected  with  the  due  delivery  of 
the  coals  or  receiving  or  accounting  for  the 
moneys  for  the  same,  an*^  that  such  carmen 
and  other  parties  shall,  daring  the  time  they 
shaU  be  in  the  emplojrment  of  the  said 
Edward  Wiggins,  his  executors  or  adminis- 
trators, obey,  peiform,  and  execute  in  aU 
things  connected  with  the  carrying  and 
delivery  of  coal  and  receipt  and  payment  of 
moneys  received  by  them,  the  orders,  com- 
mands and  directions  of  the  company's  coal 


manager,  or  such  other  person  or  persons  as 
may  be  appointed  by  them  for  that  pur- 
pose." 

The  contract,  after  prohibiting  soch  car- 
men from  receiving  any  gratuity,  etc,  pro- 
ceeds,"And  that  he  the  said  EdwardWlggins, 
or  the  said  carmen  or  other  parties  shaU  and 
will,  day  by  day  and  every  day,  weU  and 
truly  pay,  account  for  and  deliver  to  the  said 
company's  coal  manager  all  checks,  moneys, 
cash,  biUs  or  notes,  which  they  may  at  any 
time  receive  from  any  person  or  persons 
whomsoever  for  payment  of  aU  or  any  coals 
delivered  by  them." 

The  contract  subsequently  says:  *'  And 
also  that  he  the  said  Edward  Wiggins,  his 
executors,  administrators  and  assigna,  shaU 
and  will,  during  and  within  the  ilrst  seven 
days,  of  every  calender  month  during  the 
continuance  of  this  contract,  send  in  and 
deliver  a  Just  and  true  statement  of  the 
amount  earned  by  him  in  the  previous  cal- 
endar month  for  or  on  account  of  all  coals 
delivered  by  him  during  the  preceding  cal- 
endar month  to  the  company's  coal  manager 
or  other  person  or  persons  appointed  by  the 
said  company  to  receive  the  same." 
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Lord  Campbell,  C.  J.  It  is  difficult  to  see  what  defence  the  oarmaii 
would  have  to  an  action  by  the  company  for  money  had  and  received. 

Dearsly.  While  it  would  be  difficult  to  see  how  such  a  defence  could 
be  set  up  by  the  prisoner,  it  would  appear  clear  that  in  an  action  brought 
by  the  company  against  the  prosecutor  he  might  successfully  set  up  a 
defence.  The  difficulty  arises  from  the  fact  that  the  prisoner  is  the 
general  servant  of  the  prosecutor,  who  allows  him  in  this  particular 
matter  to  act  for  the  company. 

Lord  Campbell,  C.  J.  What  you  say  is  that  although  the  prisoner  is 
the  servant  generally  of  the  prosecutor  pro  hac  vice^  he  is  the  servant  of 
the  company. 

Dearsly.    Yes. 

CoLEREDOE,  J.  The  m6ney  is  received  by  the  hand  of  the  prisoner, 
and  the  question  is  whether  his  hand  at  the  time  of  the  receipt  was  not 
in  law  the  hand  of  the  prosecutor  so  as  to  make  the  receiving  in  fact  in 
contemplation  of  law  a  receiving  by  the  prosecutor. 

Dearsly.  That  depends  upon  the  terms  of  the  contract  and  the  facts 
as  stated  in  the  case.  The  effect  of  the  contract  is  to  make  the  prisoner 
the  servant  of  the  company,  in  the  act  of  receiving,  and  the  receipted 
invoice  is  evidence  of  the  authority  under  which  the  prisoner  acted, 
which  was  an  authority  from  the  railway  company  to  receive  for  and  on 
account  of  them,  and  of  no  one  else. 

Mauls,  J.  The  prisoner  received  under  a  special  authority  from  the 
company. 

WiLLt4MS,  J.  Suppose  the  prosecutor  discovered  that  the  prisoner 
was  dishonest,  could  he  not  have  prevented  him  from  holding  the  money 
and  have  required  that  it  should  have  been  handed  over  to  him  ? 

Dearsly.  It  is  submitted  that  he  could  not.  After  the  prisoner  re- 
ceived the  authority  from  the  railway  company  to  receive  the  money  for 
or  on  the  account  of  the  company,  and  acts  upon  that  authority,  the 
prosecutor  could  not  interfere.  Supposing  a  person  allows  his  servant 
to  act  for  another,  and  he  says,  ''  Go  to  that  other  person  and  receive 
his  instructions,"  to  which  the  servant  assents;  and  he  is  told,  for  in- 
stance, to  take  plate  to  a  bankers,  could  it  be  said  that  the  master  of 
the  servant  could  interfere  and  tell  him  to  bring  or  take  it  to  any  other 
place? 

Cromfton,  J.  The  one  contract  includes  both  the  terms  of  carting 
and  receiving  the  money.  Wiggins  would  be  liable  to  an  action  for  neg- 
ligent driving? 

Dearsly.  Yes;  and  for  this  reason,  according  to  the  terms  of  the 
contract,  the  company  has  no  control  over  the  horses  or  the  driving. 

Hardinge  Oiffard,  for  the  prosecution. 

This  conviction  is  right.     The  receiving  by  the  prisoner  was  in  con* 


902  CRIMES  AGAINST  THE  PBOPERTT  OF  INDIYIDUALS. 

templation  of  law,  a  receiving  for  his  master,  the  prosecutor,  and  what 
he  did  was  done  by  order  of  his  master. 

The  contract  so  far  as  the  relationship  of  servant  and  master  makes 
no  difference ;  and  whatever  the  prisoner  does  under  the  contract  differs 
in  nowise  from  what  he  would  have  done  under  the  bare  orders  of  his 
master  supposing  no  contract  to  have  existed.  Though  it  may  be  said 
that  the  company  allows  the  prisoner  to  receive,  yet  in  contemplation  of 
law  that  is  an  authority  for  Wiggins  to  receive  by  the  hands  of  the 
prisoner.  The  prisoner  is  no  party  to  the  contract,  and  therefore  there 
is  no  privity. 

WiOHTMAN,  J.  The  carmen  are  to  obey  the  manager  in  all  things  re- 
lating to  the  receipt  of  money. 

Maulb,  J.     And  they  are  to  pay  it  directly  to  the  company. 

Hardinge  Qiffard.     Yes ;  but  that  means  by  the  direction  of  Wiggins. 

Mauls,  J.  The  prisoner  performs  his  duty  to  his  master  by  receiv- 
ing his  money  on  account  of  the  company.  Is  not  that  so?  Well,  when 
he  has  received  it,  on  whose  account  has  he  received  it?  Why,  on  ao> 
count  of  the  company.  It  would  be  against  common  sense  when  he  re- 
ceived it  for  or  on  account  of  the  company,  to  say  that  he  received  it  for 
or  on  the  account  of  somebody  else. 

Hardinge  Oiffard.  Suppose  a  collector  of  rents  hands  over  to  his 
servant  the  landlord's  receipt,  and  the  servant  collects  the  rents,  he  does 
so  on  account  of  his  master  the  collector,  and  not  on  account  of  the 
landlord. 

Maulb,  J.  But  here  the  person  in  the  corresponding  situation  to  the 
collector's  servant  has  to  pay  over  directly  to  the  company,  which  is  tiie 
corresponding  situation  to  the  landlord. 

Hardinge  Oiffard,  If  the  master  had  met  the  prisoner  in  the  street 
after  the  receipt  of  the  money,  would  not  he  have  been  entitied  to  have 
demanded  it? 

Maulb,  J.  Certainly  not.  The  whole  course  of  business  tacitiy  con- 
tradicts that  right. 

WiQHTMAN,  J.  Suppose  the  master  said  to  a  friend,  ^'  I  will  send  my 
servant  to  get  you  a  cheque  cashed.  I  have  full  confidence  in  him,  and 
I  will  pay  if  he  does  not ;  "  on  whose  account  would  the  servant  receive 
the  proceeds? 

Hardinge  Oiffard.    That  is  hardly  a  similar  case. 

Lord  Campbell,  C.  J.  If  the  servant  lost  the  money  by  via  major  it 
would  be  lost  by  the  prisoner  in  the  course  of  his  duty  to  the  company, 
and  the  master  would  not  be  responsible  to  the  company  for  the  loss. 

Hardinge  Oiffard,  There  is  no  privity  of  contract,  and  the  com- 
pany could  not  sue  the  prisoner  for  money  had  and  received.^ 

1  Barrow  v.  Husband,  4  B.  A  Ad.61L 
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Lord  Campbell,  C.  J.  There  is  abundanoe  of  eyidence.^  We  most 
assume  that  when  the  prisoner  received  the  invoice,  and  was  told  to  bring 
back  the  money  he  promised  to  do  so. 

WiOHTMAif ,  J.  Supposing  Wiggins  to  become  bankrupt,  whose  money 
would  be  the  money  in  the  hands  of  the  carman,  received  under  this 
agreement,  the  money  of  the  company  or  of  his  assignees  ? 

Cromptok,  J.  It  would  be  a  receipt  by  Wiggins,  in  either  case,  and 
must  be  paid  to  the  company. 

Dearsly  replied. 

Lord  Campbell,  C.  J.  This  case  depends  entirely  upon  whether  the 
evidence  shows  that  the  money  was  received  in  the  name,  or  on  the  account 
of  his  master,  and  this  depends  upon  whether  any  privity  exists  between 
the  carman  and  the  company.  If  ther^  be  such  privity  as  to  make  the 
carman  the  agent  of  the  company  in  receiving  the  money,  and  he  agreed 
to  pay  it  to  them,  the  money  in  his  hands  was  not  that  of  the  master 
but  of  the  company.  The  opinion  of  the  majority  of  us  is,  that  such 
privity  is  established,  and  therefore,  that  the  money  was  not  received 
on  account  of  the  prosecutor,  bat  on  account  of  the  company.  That 
being  so,  this  conviction  can  not  be  supported. 

Conviction  quashedL 


EMBEZZLEMENT^  MONEY  OB  PROPERTY  OF  ANOTHER  —  AUCTIONEEB. 

Commonwealth  t;.  Stearns. 

[2  Mete.  848.] 
In  the  Supreme  Judicial  Court  of  Massachusetts^  1841. 

1.  By  "  the  Koney  or  Property  of  another"  the  embenlement  of  which  by  any  agent, 
clerk  or  seryant,  withoat  the  consent  of  his  employer,  is  made  larceny  by  the  Beyised 
StatmteSfSis  mnant  the  money  or  property  of  any  person  except  such  agent,  clerk  or 
serrant  who  embezzles  it. 

S.  An  Auctioneer  ^rho  Beoelves  money  on  the  sale  of  his  employer's  goods,  and  does 
not  pay  it  over,  bot  misapplies  it,  is  not  sach  an  agent  or  seryant  as  is  Intended  by  the 
Revised  Statntes^s  whether  he  receiyes  the  goods  for  sale  in  the  usual  mode,  or  receiyes 
them  on  an  agreement  to  pay  a  certain  sum  therefor,  within  a  specified  time  after  the 
sale.  The  money  received  by  an  anctioneer,  for  goods  sold  by  him,  in  both  these  oaMa* 
is  his  own,  and  not "  the  money  of  another." 

By  the  Revised  Statutes,^  ''if  any  officer,  agent,  clerk  or  servant  of 
an  incorporated  company,  or  if  any  clerk,  agent  or  servant  of  any  pri- 

1  Everett  v,  WiUiams,  16  East  *  ch.  126,  sec.  29. 

S  oh.  lao,  sec.  89.  «  oh.  126,  sec  29. 
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yate  person,  or  of  any  copartnership,  except  apprentices,  and  other 
persons  under  sixteen  years  of  age,  shall  embezzle  or  fraudulently  con- 
vert to  his  own  use,  or  shall  take  or  secrete,  with  intent  to  embezzle  and 
convert  to  his  own  use,  without  consent  of  his  employer  or  master,  any 
money  or  property  of  another,  which  shall  have  come  to  his  possession, 
or  shall  be  under  his  care,  by  virtue  of  such  employment,  he  shall  be 
deemed,  by  so  doing,  to  have  committed  the  crime  of  simple  larceny." 

The  indictment  in  this  case  alleged  that  the  defendant,  in  considerar 
tion  that  Elbridge  Gerry  should  employ  him  as  agent  for  the  sale  of 
cotton  goods,  undertook  and  engaged  to  serve  said  Gerry  as  his  agent, 
in  the  employment  of  auctioneer,  and  to  pay  over  to  him  promptly  the 
cash  proceeds  of  said  goods,  at  eight  cents  per  yard,  which  the  defend* 
ant  should  sell  for  said  Gerry  ^t  public  auction ;  and  that  said  Gerry 
delivered  and  intrusted  to  the  defendant  in  said  employment  as  his 
agent,  four  bales  of  cotton  goods  to  be  sold  as  aforesaid,  and  the  cash 
proceeds  thereof,  at  eight  cents  for  each  yard,  to  be  paid  to  said  Gerry^ 
by  the  defendant,  within  three  days  after  the  sale  thereof ;  and  that  the 
defendant,  by  virtue  of  said  employment,  and  as  agent  of  said  Gerry, 
took  said  goods  and  sold  the  same  for  cash,  and  received  in  payment 
therefor  the  money  and  price  and  proceeds  thereof,  viz.,  $272;  and 
that  the  defendant,  having  in  his  possession  the  said  money,  being  the 
property  of  said  Gerry,  afterwards  unlawfully  and  fraudulently  em* 
bezzled  and  converted  the  same  to  his  own  use,  and  took  and  secreted 
the  same,  with  intent  to  embezzle  and  convert  the  same  to  his  own  use, 
without  the  consent  of  said  G«rry;  whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  defendant  is  deemed  to 
have  committed  the  crime  of  simple  larceny;  and  so  the  defendant, 
*'  with  force  and  arms,  in  manner  and  form  aforesaid,  the  same  money 
and  proceeds  aforesaid,  of  the  money  and  property  of  said  Geny,  in  his 
possession  as  aforesaid,  feloniously  did  steal,  take,  and  carry  away," 
etc. 

The  defendant  having  been  convicted  on  this  indictment  in  the  Muni* 
cipal  Court,  alleged  exceptions  to  the  following  instructions  given  to  the 
jury :  *'  That  an  auctioneer  is  within  the  meaning  of  the  provision  of  the 
Revised  Statutes.^  That,  as  matter  of  law,  the  specific  proceeds 
of  the  goods  received  from  said  G^rry,  were  the  property  of  said  Gerry^ 
and  that  the  defendant  refusing  to  pay  over  the  said  proceeds 
to  said  Gerry,  when  called  on  so  to  do,  nor  paying  the  same 
amount  in  any  other  way,  constituted  embezzlement,  according  to  the 
true  intent  and  meaning  of  the  statute  aforesaid.  That  the  defendant 
had  no  right,  with  the  proceeds  of  the  goods  received  from  said  Geny 

1  eh.  126,  800. 29. 
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to  pay  any  of  his  other  debts,  and  that  by  so  doing,  without  said  Gerry's 
consent,  he  unlawfully  converted  the  same  to  his  own  use,  against  the 
meaning  and  intent  of  said  statute ;  and  that  if  the  defendant,  having 
got  the  money  into  his  hands,  knowingly  and  designedly  applied  it  to 
his  own  use,  either  to  the  payment  of  his  debts,  or  his  expenses  of  bus- 
iness and  living,  it  was  a  clear  breach  of  trust,  and  an  act  of  embezzle- 
ment within  the  meaning  and  intent  of  the  law  aforesaid." 

Whiting,  for  the  defendant. 

Austin,  Attorney-General,  for  the  Commonwealth. 

DswBT,  J.  The  questions  raised  in  the  present  case  require  a  con- 
struction of  the  Bevised  Statutes,^  and  are  of  no  inconsiderable  impor- 
tance in  their  consequences,  in  making  the  distinction  between  those 
acts  which  are  to  be  denominated  as  felonies  punishable  by  ignominious 
punishment,  and  those  defaults  in  the  payment  of  money,  or  in  the  dis- 
charge of  contracts  for  which,  however  unjustifiable,  the  law  authorizes 
no  other  mode  of  redress  than  a  civil  action  by  the  party  aggrieved. 

The  principles  of  the  common  law,  not  being  found  adequate  to  pro- 
tect general  owners  against  the  fraudulent  conversion  of  property  to 
persons  standing  in  certain  fiduciary  relations  to  those  who  were  the 
subject  of  their  peculations,  certain  statutes  have  been  enacted  as  well 
in  England  as  in  this  Commonwealth,  creating  new  criminal  offenses, 
and  annexing  to  them  their  proper  punishments.  The  consequence  is, 
therefore,  that  many  acts  which  formerly  were  denominated  mere  breaches 
of  trust,  and  subjected  the  party  to  a  civil  action  only,  have  now 
become  cognizable  before  our  criminal  courts,  as  offenses  against  the 
Commonwealth.  These  statutes  necessarily  require  a  careful  discrim- 
ination in  their  application  to  the  various  cases  that  may  arise,  and  it 
may  be  found  somewhat  difficult  to  mark  out,  with  entii*e  precision,  the 
line  of  discrimination  between  acts  punishable  as  crimes,  under  these 
statutes,  and  those  that  may  not  be  embraced  by  them,  while  they  may 
yet  present  strong  cases  of  breach  of  good  faith  and  violation  of  the 
confidence  reposed  in  the  party  guilty  of  the  breach  of  trust. 

The  court  have  therefore  very  carefully  considered  the  facts  disclosed 
in  the  case  now  before  us,  and  the  result  to  which  we  have  arrived  will 
be  stated,  after  disposing  of  a  preliminary  objection,  that  was  suggested 
by  the  counsel  for  the  defendant,  though  apparently  not  much  relied 
upon. 

This  objection  was,  that  it  is  necessary,  in  order  to  bring  the  offense 
within  the  Bevised  Statutes,^  that  the  property  embezzled  should  belong 
to  some  other  person  than  the  master  or  principal,  whose  servant  or 
agent  is  charged  with  the  embezzlement ;  inasmuch  as  the  statute  pro- 

I  oh.  116.  seo.  1S9.  l  oh.  129,  see.  S9. 
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Tides  that  ''if  any  clerk,  a^ent,  or  servant,  etc.,  shall  embezzle  or 
fraudolently  convert  to  his  own  use,  or  shall  take  or  secrete,  with  intent 
to  embezzle  and  convert  to  his  own  use,  without  the  consent  of  his  em- 
ployer or  master,  any  money  or  property  of  another,"  etc. 

A  similar  objection  appears  to  have  been  overruled  by  the  Supreme 
Court  of  New  York,  in  an  indictment  on  the  Revised  Statutes  of  that 
State,^  a  statute  from  which  ours  seems  substantially  to  have  been 
framed.  The  words  there  used  are  ''  belonging  to  any  other  person ;  " 
but  the  court  held  that  these  words,  as  used  in  the  statute,  meant  any 
other  person  than  he  who  is  guilty  of  the  embezzlement.^  A  different 
construction  from  this  would  be  inconsistent  with  the  earlier  course  of 
legislation  on  this  subject,^  and  would  leave  unprovided  for  all  cases  of 
embezzlement,  by  servants  or  agents,  of  the  property  of  their  masters 
or  their  principals.  We  are  of  the  opinion  that  the  offense,  made  pun- 
ishable by  the  Bevised  Statutes  of  this  Commonwealth,^  was  not  in- 
tended to  be  restricted  in  the  manner  suggested  by  the  counsel  for  the 
defendant,  but  may  properly  be  held  to  embrace  cases  of  embezzlement 
by  servants  or  agents  of  the  property  of  their  masters  or  principals. 

The  point,  however,  principaUy  relied  upon  in  the  defence  was,  that 
the  facts  proved  in  the  present  case,  as  stated  in  the  bill  of  exceptions, 
do  not  show  any  such  embezzlement  or  fraudulent  conversion  of  the 
property  of  the  principal,  which  came  to  the  hands  of  the  defendant  as 
an  agent,  as  will  subject  him  to  the  penalties  annexed  to  the  offense 
punishable  by  the  statute. 

The  question  here  presented  may  be  properly  considered  under  two 
aspects:  1.  As  to  the  rule  of  law  applicable  to  the  subject  treating  the 
case  as  one  arising  in  the  usual  course  of  business  as  between  an  auc- 
tioneer and  his  principal,  who  has  detained  property  intrusted  to  him  to 
be  disposed  of  at  auction.  2.  As  a  case  disclosing  a  special  contract  as 
to  the  amount  to  be  realized  from  the  sales,  and  to  be  paid  over  by  the 
auctioneer  to  the  principal. 

1.  Our  first  inquiry,  therefore,  will  be  whether  the  ordinary  relation 
between  an  auctioneer  and  his  employer  is  such  that  the  mere  neglect  of 
the  auctioneer  to  pay  over  the  money  due  to  the  principal,  as  the  avails 
of  a  sale  of  his  property  at  auction,  constitutes  such  a  case  of  embez- 
zlement as  will  sustain  an  indictment  like  the  present,  charging  a  felon- 
ious conversion,  and  concluding  as  it  does  (and  properly  so  concluding, 
if  the  facts  bring  the  case  within  the  statute),  with  the  aUegation  ^'  that 
the  defendant,  with  force  and  arms,  the  same  money  and  proceeds,  of 
the  money  and  property  of  said  Gerry,  in  his  possession  as  aforesaid^ 
feloniously  did  steal,  take  and  carry  away,"  etc. 

1  Tol.  n.,  p.  678,  sec.  09.  <  See  State.  1884,  eh.  188. 

*  People  V.  HenneMy,  15  Wend.  147.  *  oh.  126,  see.  28. 
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It  seems  to  us  very  clear,  that  the  statute  under  consideration  does 
not  embrace  such  a  case  as  is  above  stated,  arising  in  the  general 
course  of  the  business  of  an  auctioneer.  It  does  not  present  a  case 
of  embezzlement  of  money  specifically  the  property  of  the  aUeged 
principal ;  but  so  far  as  the  matter  is  cognizable  by  law,  must  be  treated 
rather  as  a  gross  default  in  not  performing  a  contract,  than  the  commis- 
sion of  an  act  of  embezzlement.  It  is  to  be  borne  in  mind,  that  it  is 
not  contended  that  there  has  been  any  misappropriation  or  unlawful 
conversion  of  the  specific  articles  intrusted  to  the  auctioneer,  for  sale ; 
these  goods  having  been  sold  by  the  defendant,  for  aught  that  appears, 
in  entire  accordance  with  the  terms  of  his  contract  with  his  employer, 
and  the  proper  discharge  of  his  duties  as  auctioneer. 

The  property  having  been  thus  properly  sold,  what  was  the  duty  of 
the  auctioneer  in  relation  to  the  avails  of  the  sale  of  the  same?  Might 
he  not,  without  subjecting  himself  to  the  penalties  of  this  statute,  in- 
termingle the  money,  arising  from  this  sale,  with  that  derived  from  the 
sale  of  other  articles?  Might  he  not  properly  deposit  the  money  in  a 
bank,  in  his  own  name?  Suppose,  in  payment  for  an  article  thus  sold, 
he  bad  received  a  bank  bill  of  a  larger  denomination  than  sufficient  to 
discharge  the  amount  due  from  the  purchaser  of  an  article  sold,  and 
had  given  in  exchange  money  of  his  own ;  might  he  not  properly  do  so  7 
and  having  done  this,  might  he  not  treat  such  bank  bill  as  his  own 
property,  holding  himself  accountable  to  his  employer  for  the  sum  due 
him,  on  account  of  the  sale? 

From  the  very  nature  and  course  of  proceedings,  in  cases  of  sales  by 
auctioneers  and  commission  merchants,  the  money  arising  from  the 
sale  of  the  goods  of  one  man  may  be  intermingled  with  that  arising 
from  the  sale  of  those  of  another ;  and  they  often  must  be  so  intermin- 
gled, unless  the  principle  shall  be  adopted,  that  a  separate  place  for  safe 
keeping  is  to  be  provided  for  each  separate  employer  or  customer.  The 
auctioneer  having  the  right  thus  to  intermingle  the  money  arising  from 
different  sales  made  on  account  of  different  persons,  and  being  guilty 
of  no  offense  in  depositing  in  a  bank,  in  his  own  name,  it  necessarily 
follows  that  it  will  not  be  a  safe  or  just  rule,  to  hold  that  his  guilt  or  in- 
nocence, when  charged  with  embezzlement  under  the  statute,  is  to  depend 
upon  the  fact  of  his  paying  the  amount  due  to  his  employer,  upon 
demand  of  payment  made  by  him.  Various  casualties  obviously  might 
occur  which  would  morally  justify  the  default;  as,  for  instance,  the 
failure  of  the  bank  in  which  the  sum  was  deposited,  a  loss  by  fire,  etc. 
Without  some  such  justification  or  excuse,  a  withdrawal,  by  an  auc- 
tioneer, of  the  funds  from  which  he  ought  to  realize  the  means  of 
paying  his  principal,  would  be  a  breach  of  tinist,  and  a  violation  of  that 
good  faith  which  ought  to  regulate  the  conduct  of  one  holding  such  a 
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relation  to  his  employer.  Bat  however  oensarable,  in  point  of  moralily^ 
it  may  be,  it  would  not  be  that  frandalent  conversion  of  the  money 
of  the  principal  which  was  made  an  offense  punishable  under  ^e 
statute  under  consideration. 

The  question  we  are  considering  may  be  tested  also  by  another  view 
of  the  legal  rights  and  liabilities  of  parties  standing  in  the  relation 
of  auctioneer  and  principal.  Suppose  the  auctioneer  to  receive  the 
money  and  place  it  in  his  money  drawer,  and  while  there  it  is  stolen ; 
or  suppose  he  receives  in  payment  bank  bills  of  a  bank  in  good  credit, 
but,  while  he  has  the  money  in  his  custody,  the  bank  fails.  Would 
not,  in  either  of  the  above  supposed  cases,  the  loss  be  the  loss  of  the 
money  of  the  auctioneer,  and  to  be  borne  by  him?  If  this  be  so,  is  it 
not  very  clear  that  such  a  principle  necessariJy  assumes  that  the  specific 
money  received  as  the  avails  of  a  sale  at  auction  is  the  money  of  the 
auctioneer,  and  while  in  his  hands  subject  to  his  control,  and  he  only 
accountable  for  the  payment  of  the  sum  due  to  the  owner  of  the  goods 
sold?  It  seems  to  us,  therefore,. that  the  neglect  of  an  auctioner  to 
pay  over  to  his  principal  the  amount  due  to  him,  as  the  avails  of  auc- 
tion sales  of  property  intrusted  to  him  to  sell  as  an  auctioneer,  does 
not  constitute  an  act  of  embezzlement  within  the  meaning  and  intent 
of  the  statute. 

2.  Nor  do  we  perceive  that  the  case  on  the  part  of  the  Commonwealth 
is  at  all  aided  by  the  peculiar  nature  of  the  contract  entered  into 
between  the.  owner  of  the  goods  and  the  auctioneer,  in  which  the 
defendant  stipulated  that  he  would  pay  over  to  the  principal  the  sum 
of  eight  cents  per  yard  for  each  yard  of  cotton  goods  so  sold  by  him 
for  his  employer.  Such  a  contract  would,  from  its  very  nature,  seem 
rather  to  strengthen  than  diminish  the  force  of  the  objections  already 
suggested  to  the  bringing  of  the  present  case  within  the  statute.  If  it 
be  true,  in  the  ordinary  case  of  goods  intrusted  to  an  auctioneer  to  be 
sold,  when  the  whole  proceeds,  more  or  less,  are  to  be  accounted  for 
with  the  principal,  that  the  money,  proceeds  of  the  sale,  received  by 
the  auctioneer,  are  not  so  far  specifically  the  property  of  the  principal 
that  the  neglect  and  refusal  to  pay  over  the  amount  of  the  same  will 
subject  the  party  to  an  indictment  for  embezzlement ;  the  objections 
certainly  are  much  stronger  where  the  amount  to  be  paid  by  the  auo> 
tioneer  to  the  principal  does  not  depend  upon  the  sum  realized  from 
the  sale  at  auction.  The  auctioneer,  under  the  special  contract  with 
his  employer,  stipulated  to  pay  him  a  certain  sum  per  yard  for  each 
yard  of  cotton  goods  sold  for  him ;  and  the  right  of  the  principal  to 
demand  money  of  him  did  not  depend  upon  the  price  for  which  the 
goods  were  sold,  or  upon  the  receipt  of  money  from  the  sales  If  the 
sales  were  for  less  than  eight  cents  per  yard,  the  defendant  had  prom* 
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ised  to  make  up  the  deficiency  from  his  own  funds ;  and  to  this  extent 
his  employer  certainly  relied  upon  the  naked  promise  of  the  defendant. 

If  sales  were  effected  at  a  price  exceeding  eight  cents  per  yard,  the 
defendant  had  the  right  to  retain  and  appropriate  the  excess  to  his  own 
use.  It  seems  to  us  very  clear  that  the  special  contract  proved  in  the 
present  case  has  no  tendency  to  bring  the  case  within  the  statute,  or  to 
8ul-ject  the  auctioneer  to  its  penalties  for  not  paying  over  the  amount 
stipulated  to  be  paid  to  the  principal. 

The  views  we  have  expressed  of  the  law  applicable  to  the  present  case 
obviously  conflict  with  those  under  which  the  case  was  submitted  to  the 
Jury,  and  the  result  must  therefore  be  that  the  verdict  be  set  aside  and  a 

New  tricU  granted. 


embezzlement  — requisites  of  the  cbime  undeb  texas  code. 

Gbiffin  v.  State. 

[4  Tex.  (App.)  390.] 
In  the  Court  of  Appeals  of  Texas^  1878. 

1.  To  Ooiuitltate  EmbeiBlement  under  the  Texas  Code  as  amended,  it  is  necessary  (1) 
that  the  aocased  occupy  some  one  of  the  seyeral  ildnciary  relations  specifled ;  (S)  that  the 
money  or  property  belonged  to  his  principal;  and  (8)  that  it  came  to  the  possession  of 
the  accused  by  virtue  of  his  fiduciary  relation  to  his  principal.  An  indictment  for  tUs 
offense  must  sufficiently  charge  each  of  these  constituents. 

S.  Oaoe  Stated. — An  Indictment  for  embezzlement  charged  that  the  accused  was  the  agent 
of  a  certain  incorporated  express  company,  and  that,  as  such,  he  received  $10,000,  to  be 
transported  to  a  consignee  at  St.  Louis;  but  further  alleged  that  the  money  belonged  to 
a  certain  bank,  and  neither  stated  that  the  express  company  had  any  property  in  the 
money,  nor  that  any  fiduciary  relation  existed  between  the  bank  and  the  accused.  J7sl(l, 
that  the  indictment  is  fataUy  defeotiye  in  substance,  necessitating  the  reversal  x>f  the 
conviction  and  the  dismissal  of  the  case. 

Appeal  from  the  District  Court  of  Lamar.    Tried  before  the  Hon. 
B.  B.  Gainbs. 

The  following  is  the  substance  of  the  indictment :  — 
'^  That  one  John  P.  Griffin,  late  of  the  county  of  Lamar,  laborer,  on 
February  5,  A.  D.  1878,  with  force  and  arms,  in  the  said  county  of 
Lamar,  and  State  of  Texas,  was  then  and  there  an  agent  of  the  Texas 
Express  Company,  a  corporation  then  duly  established,  organized,  and 
existing  under  and  by  authority  of  the  laws  of  the  State  of  Louisiana 
as  an  incorporated  company,  and  being  then  and  there  a  carrier  of 
moneys,  goods,  wares,  etc.,  from  point  to  point,  having  an  office  and 
doing  business  at  Paris,  Lamar  County,  Texas,  as  well  as  at  other 
]H>ints  in  said  State  of  Texas,  under  and  by  authority  of  the  laws  of 
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said  Stale  of  Texas ;  and  that  he,  the  said  John  P.  Griffin,  then  being 
stationed  by  said  Texas  Express  Company  at  Paris,  in  said  county  and 
State,  as  such  agent,  did  then  and  there,  by  virtue  of  his  said  agency, 
receive  and  take  into  his  possession,  for  and  on  account  of  said  Texas 
Express  Company,  a  certain  package  containing  $10,000  circulatiBg 
medium,  current  as  money,  of  the  value  of  $10,000,  from  J.  E.  Roberts, 
cashier  of  the  Paris  Exchange  Bank,  a  corporation  duly  established,  or- 
ganized and  existing  as  an  incorporated  bank,  by  virtue  of  the  laws  of  *8aid 
State  of  Texas,  and  doing  business  at  Paris,  in  said  county,  he,  the  said 
John  P.  Griffin,  then  and  there  having  power  and  authority,  as  such 
agent,  to  receive  and  take  into  his  possession  said  package  of  money  for, 
and  in  the  name  of,  the  said  Texas  Express  Company ;  which  said  package 
of  money  was  then  and  there  to  be  carried  from  said  office  by  him,  the 
said  John  P.  Griffin,  to  the  railroad  depot  at  Paris,  Lamar  County, 
Texas,  and  there  to  be  delivered  by  him  to  the  first  messenger  of  said 
Texas  Express  Company  going  toward  the  destination  of  said  package  of 
money,  to  be  carried  by  the  said  Texas  Express  Company  to  Bartholow, 
Lewis  Sc  Company,  St.  Louis,  Missouri,  to  whom  the  same  was  then 
and  there  addressed. 

^'And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present  that  one  Maurice  T.  Griffin,  brother  to  the  said  John  P. 
Griffin,  was  then  and  there  in  said  office  of  the  Texas  Express  Company, 
doing  business  with  the  said  John  P.  Griffin,  and  was  then  and  there  a 
clerk  or  agent  of  the  said  John  P.  Griffin,  aiding  and  assisting  him,  the 
said  John  P.  Griffin,  in  the  discharge  of  his,  the  said  John  P.  Griffin's 
duties  as  such  agent  of  the  said  Texas  Express  Company,  and  so  doing 
business  together  as  aforesaid ;  and  the  said  Maurice  T.  Griffin,  being 
then  and  there  clerk  or  agent  of  the  said  John  P.  Griffin,  as  aforesaid, 
they,  the  said  John  P.  Griffin  and  the  said  Maurice  T.  Griffin,  on  Feb- 
ruaiy  5,  A.  D.  1878,  in  the  county  and  State  aforesaid,  by  conspiring, 
combining,  agreeing,  counsehng,  and  acting  together,  assisting  and 
aiding  each  other,  did  feloniously  embezzle  and  fraudulently  convert  to 
their  own  use  said  $10,000  in  money,  without  the  consent  of  the  said 
Texas  Express  Company,  and  without  the  consent  of  the  said  Pans 
Exchange  Bank,  and  without  the  consent  of  the  said  Bartholow,  Lewis 
&  Co.,  they,  the  said  John  P.  Griffin  and  the  said  Maurice  T.  Griffin, 
then  and  there  well  knowing  that  they  were  not  entitled  to  said  money, 
with  the  intent  to  defraud  and  to  appropriate  the  same  to  their  own  use 
and  benefit,  said  package  of  money  being  then  and  there  the  property 
of  the  said  Paris  Exchange  Bank. 

^'And  so  the  grand  jury  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  John  P.  Griffin  and  the  said  Maurice  T.  Griffin,  on  the  5th 
day  of  February,  A.  D.  1878,  in  the  county  of  Lamar,  in  said  State  of 
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Texa49,  with  force  and  arms,  in  the  manner  and  form  aforesaid,  did 
feloniously  embezzle  and  fraudulently  convert  to  their  own  use  said  ten 
thousand  dollars  in  money,  the  property  of  the  said  Paris  Exchange 
Bank,  without  the  consent  of  the  said  Texas  Express  Company,  and 
without  the  consent  of  the  said  Paris  Exchange  Bank,  and  also  without 
the  consent  of  the  said  Bartholow,  Lewis  &  Co.,  with  the  intent  to  de- 
fraud, and  to  appropriate  the  same  to  their  own  use  and  benefit,  con- 
trary," etc. 

No  exception  or  demurrer  to  the  indictment  was  filed,  but  by  a  motion 
in  arrest  of  judgment  its  sufficiency  was  questioned,  on  the  grounds 
discussed  in  the  opinion,  and  the  further  ground  that  Maurice  T.  Griffin 
was  not  alleged  to  be  an  agent  or  employe  of  the  express  company  or 
the  bank. 

The  jury  found  both  defendants  guilty,  and  assessed  their  punish- 
ment at  two  years  in  the  penitentiary,  and  the  motion  in  arrest  of  judg- 
ment was  overruled. 

This  case  has  elicited  no  ordinary  amount  of  ihterest  and  discussion, 
and  the  present  record  fails  to  clear  up  all  the  mystery  which  enshrouds 
the  transaction.  The  trial  was  had  at  the  spring  term,  1878,  of  the 
court  below,  on  the  plea  of  not  guilty,  entered  by  both  defendants. 
An  unusually  large  number  of  witnesses  were  examined,  but  there  is 
occasion  to  detail  the  testimony  of  but  a  few.  Preliminary  and  collat- 
eral facts,  such  as  the  agency  of  John  P.  Griffin,  and  his  receipt  of  the 
money  for  express  to  St.  Louis,  were  fully  proved.  The  cashier  of  the 
bank  described  the  package  as  about  eight  inches  long,  five  and  a  half 
wide,  and  three  and  a  quarter  thick,  tightly  secured  with  twine,  and  it 
was  delivered  to  J.  P.  Griffin  about  four  o'clock,  p.  m.,  on  February  4, 
1878. 

J.  A.  Fitzgerald,  for  the  State,  testified  that  he  was  a  messenger  of 
the  express  company,  and  his  route  lay  between  Sherman  and  Texar- 
kana.  On  the  night  of  February  4,  1878,  he,  as  such  messenger,  was 
on  the  train  bound  east,  and  which  passed  the  town  of  Paris,  in  Lamar 
County,  about  half -past  twelve  o'clock  that  night.  On  that  occasion  he 
received  from  John  P.  Griffin  four  small  money  packages  and  several 
boxes  of  freight,  destined  for  different  places.  He  received  no  pack- 
age containing  $10,000,  nor  any  package  addressed  to  Bartholow,  Lewis 
&  Co.  This  was  the  first  train  which  passed  east  after  four  o'clock  p. 
m.,  of  February  4.  It  had  been  the  custom  for  John  P.  and  Maurice 
Griffin  to  come  alternately  to  the  train  with  the  matter  to  be  expressed. 

On  cross-examinatioD,  this  witness  stated  that  when  John  P.  Griffin, 
on  the  night  in  question,  came  into  the  express  car,  there  was  mud  or 
dirt  on  his  face,  his  eye  was  blackened,  apparently  by  a  blow,  his  hand 
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was  wrapped  up  and  bleeding,  and  he  was  pretending  to  cry.  He  told 
witness  that  he  had  been  knocked  down  and  robbed. 

C.  T.  Campbell,  for  the  State,  testified  that  he  was  the  superintendent 
of  the  Texas  Express  Company,  and  that  the  $10,000  which  was  lost 
had  been  paid  by  that  company  to  the  Paris  Exchange  Bank.  On  Feb- 
ruary 7,  1878,  witness  offered  a  reward  of  $500  for  the  apprehension 
of  the  robbers,  with  proof  to  convict  them,  and  ten  per  cent  of  the 
money  recovered. 

E.  F.  Warren,  the  most  interesting  of  the  State's  witnesses,  testified 
that  he  had  known  John  P.  Griffin  more  than  a  year,  and  Maurice 
Griffin  about  six  months.  He  knew  John  better  than  the  other,  and 
might  be  called  his  friend.  On  February  16,  1878,  John  P.  GriflSn 
came  into  the  store  of  Webster  &  Fisher,  where  witness  was  clerking^ 
and  asked  witness  to  come  round  to  the  express  office,  and  witness 
agreed  to  do  so  as  soon  as  the  store  should  be  closed.  Grifi^  came  to 
the  store  a  second  and  a  third  time  that  day,  and,  on  the  third  call, 
said  he  wanted  to  talk  with  witness  on  particular  business,  and  told 
witness  to  come  into  the  office  and  walk  through  into  the  bed-room,  and 
take  a  seat  on  the  side  of  the  bed.  When  witness  went,  he  did  walk 
through  the  office  into  the  bed-room,  and  sat  down  on  the  bed,  and  soon 
afterwards  heard  Griffin  close  and  lock  the  outside  door.  He  then 
came  into  the  bed-room  and  sat  down  on  the  bed  by  witness'  side,  and 
said  he  had  something  to  talk  to  witness  about,  but  wanted  no  one  to 
see  him  and  witness  talking  together.  He  said :  *'  What  I  am  about  to 
tell  you  I  would  not  tell  to  another  man  in  town ;  "  and  that  he  had  a 
proposition  to  make,  which,  if  witness  would  not  accept,  he  wanted  him 
never  to  breathe  it.  Witness  promised  he  would  not,  and  asked  him 
what  it  was.  Griffin  then  said:  *'  You  know  there  has  been  much  talk 
and  excitement  about  the  express  robbeiy.  We  are  young  men,  you 
from  Alabama  and  I  from  Greorgia,  and  we  don't  want  to  be  dry  goods 
clerk  and  express  agent  all  our  lives;  and  if  I  should  tell  you  how 
jou  can  make  $2,000  in  the  next  twenty-four  hours,  would  you  do  it?  " 
Witness  told  him  that  $2,000  in  twenty-four  hours,  to  a  poor  man,  was 
a  very  tempting  proposition,  and  that  if  he  would  tell  witness  how  he 
could  make  that  amount  of  money  in  that  time,  without  tarnish  to  his 
reputation,  he  would  do  it ;  and  witness  asked  him  what  his  proposition 
was,  adding  that  he  would  not  accept  anything  till  he  knew  what  it  was. 
He  then  said:  '^  Suppose  I  were  to  tell  you  that  I  knew  where 
the  $10,000  that  was  robbed  from  the  express  company  was  at,  and 
were  to  tell  you  Just  where  you  could  go  and  put  your  hand  on  it 
and  put  it  in  jour  trunk,  and  keep  it  eight  or  nine  months,  till  this 
thing  all  blows  over;  would  you  do  it?"     He  further  said:  *^Mind, 
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now,  I  don't  implicate  myself;  I  don't  say  I  do  know  where  it  is; 
but  suppose  I  were  to  tell  you  that  I  did  know  where  it  was,  and 
where  you  could  put  your  hand  on  it,  and  put  it  in  your  trunk, 
and  keep  it  nine  or  ten  months;  would  you  do  it?"  Witness  told 
liim  no;  that  he  would  not  tarnish  his  reputation  for  $2,000;  that 
his  character  as  an  honest  man  was  all  he  had  to  sustain  him.  Griffin 
then  told  witness  not  to  breathe  to  any  one  what  he  had  said ;  and  wit* 
ness  assured  him  that  he  would  not,  and  left  the  office. 

After  narrating  some  unimportant  matters,  the  witness  stated  that  on 
the  next  morning  —  which  was  Sunday  —  February  17th,  he  took  a 
walk  with  Mr.  J.  C.  Conway,  anfl  told  him  what  had  passed  between 
witness  and  Griffin  the  previous  night,  and  also  told  Conway  that  he 
(witness)  had  been  working  sometime  to  get  some  points  in  the  rob* 
bery  case,  and  had  agreed  to  work  it  up  if  he  could.  After  returning 
from  the  walk,  they  went  to  the  house  of  Major  W.  B.  Wright,  and 
witness  informed  him  of  what  had  taken  place  between  Griffin  and  wit* 
ness  the  night  before.  It  was  then  planned  that  witness  should  take  a 
buggy  ride  with  Griffin  that  evening,  and  hear  his  proposition  in  fulL 
From  Major  Wright's,  Conway  and  witness  went  to  Griffin's  office,  and 
witness  proposed  to  get  a  buggy,  and  it  was  agreed  that  witness  and 
Conway  should  ride  first,  and  then  witness  and  Griffin.  Conway  dined 
with  witness  at  his  boarding-house,  and  after  dinner  witness  got  a  horse 
and  buggy  from  a  livery  stable,  and  he  and  Conway  took  a  drive.  On 
their  return  they  drove  up  in  front  of  Griffin's  office,  and  there  Con- 
way got  out  and  John  P.  Griffin  got  into  the  buggy.  Witness  and 
Griffin  drove  out  on  the  Bonham  Road,  and,  when  they  got  about  a 
mile  from  town,  witness  made  some  remark  about  hard  times  and  low 
wages,  and  said  he  often  felt  desperate,  and  thought  a  good  plan  for  a 
man  to  adopt  was  to  make  all  the  money  he  could,  any  way  he  could, 
and  that  he  had  been  thinking  over  Griffin's  proposition  of  the  night 
before,  and  would  accept  it  if  it  was  practicable.  Griffin  then  told  wit* 
ness  he  suspected  as  much  when  witness  proposed  the  buggy  ride,  and 
witness  replied :  "  Yes ;  I  will  accept  the  proposition  if  you  will  tell  me 
how  I  can  get  hold  of  the  money  and  not  be  suspected."  A  good  deal 
of  talk  ensued,  during  which  Griffin  told  witness  that  the  $10,000  of 
which  the  express  company  had  been  robbed  was  under  the  Cumber- 
land Presbyterian  Church,  in  two  cigar-boxes,  on  the  middle  sill  of  the 
church,  and  filling,  as  witness  then  understood  him,  the  entire  space 
between  two  sleepers.  Griffin  proposed  that  witness  should  get  the 
money,  put  it  in  his  trunk,  and  keep  it  nine  or  ten  months,  and  he 
would  give  witness  $2,000  of  it;  and  witness  promised  to  get  the 
money  that  night.  Griffin  further  said  that  if  witness  ever  told  any- 
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body  about  the  matter,  there  would  be  somebody  killed,  or  some  shoot- 
ing. Returning  to  town,  Griffin  got  out  at  his  office,  and  witness 
returned  the  horse  and  buggy  to  the  stable. 

Witness  soon  met  Uhner,  a  policeman,  and  told  him  of  what  had 
passed  between  himself  and  Griffin,  and  asked  Ulmer  to  accompany  him 
in  going  after  the  money.  This  was  about  sun-down,  and  witness  and 
Ulmer  went  to  the  church  and  got  under  it,  and  searched  the  middle  sill 
from  one  end  to  the  other,  but  found  no  money.  They  then  took  dif- 
ferent directions  back  to  the  public  square,  and  there  witness  met  Con- 
way and  G.  G.  Wright,  a  son  of  Major  W.  B.  Wright,  and  assistant 
cashier  of  the  Paris  Exchange  Bank.'  Witness  told  them  what  he  had 
done,  and  was  proceeding  to  his  boarding-house,  when  he  met  John  P. 
Griffin,  who  asked  witness  where  he  and  Ulmer  had  been  to ;  and  wit- 
ness at  once  saw  that  Griffin's  suspicions  were  aroused,  and  told  him 
that  Ulmer  was  a  candidate  for  city  marshal,  and  that  witness  was  a 
strong  supporter  of  his,  and  that  he  and  Ulmer  had  been  talking  about 
the  canvass  for  marshal.  Witness  went  to  his  supper,  and  then  re- 
turned to  the  church  and  again  searched  the  middle  sill,  and  on  the 
south  side,  and  still  found  no  money. 

About  eight  o'clock  that  night  witness  met  John  P.  Griffin,  and  told 
him  he  had  searched  for  the  money  and  failed  to  find  it.  He  asked 
witness  where  he  had  searched,  and  witness  told  him  on  the  middle  sill, 
and  on  the  south  side.  Griffin  said :  *'  There  is  where  you  were  wrong ; 
the  money  is  on  the  north  sill  of  the  north  side  of  the  church,  a  little  in 
front  of  the  middle,  in  two  cigar  boxes,  and  having  the  appearance  of 
being  solid."  He  soon  left,  and  witness  again  went  to  the  church,  and 
just  before  reaching  it,  met  W.  B.  Wright,  Dr.  Morris,  Willie  Ownby, 
and  G.  G.  Wright ;  and  witness  told  them  he  had  hunted  the  wrong 
place  for  the  money,  and  he  and  G.  G.  Wright  then  went  under  the 
church  and  hunted  the  entire  north  side,  but  found  no  money. 

The  next  morning  witness  went  to  Griffin's  office,  and  told  him  he  had 
failed  to  find  the  money,  and  he  seemed  much  surprised.  It  was  ar- 
ranged between  them  that  at  any  time  Griffin  wished  a  conference  with 
the  witness,  he  would  come  to  the  store  and  ask  to  see  some  clothing, 
and  they  would  go  up  stairs,  where  the  clothing  was  kept,  and  where 
they  could  talk  to  each  other.  That  evening  Griffin  came,  and  they 
went  up  stairs,  and  there  Griffin  gave  witness  a  rough  diagram  of  the 
foundation  of  the  church,  with  a  description  in  writing,  which  stated 
that  the  money  was  on  the  north  sill,  a  little  in  front  of  the  middle,  and 
that  there  was  a  large  rock  just  under  the  cave  of  the  house ;  and  that 
about  three  feet  in  front  of  that  rock,  in  two  cigar  boxes,  filling  the  en- 
tire space  between  two  sleepers,  and  presenting  the  appearance  of  being 
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solid,  witness  would  find  the  money.  That  night  G.  G.  Wright  and 
witness  took  a  lantern  and  hunted  the  entire  church,  on  all  the  sills,  and 
found  no  money. 

On  the  next  morning,  or  the  morning  following,  Maurice  Griffin  came 
into  the  store,  and  he  and  witness  went  up  stairs.  He  showed  witness 
a  diagram  in  pencil,  showing  the  money  to  be  in  the  same  locality  de» 
signated  by  John  P.  Griffin ;  he  said  the  money  must  be  there,  unless  it 
had  been  moved.  Witness  replied  that  he  had  searched  there  so  thor- 
oughly that  he  was  satisfied  it  was  not  there.  Maurice  Griffin  said,  then 
it  must  have  been  moved  by  some  one,  as  he  had  hidden  it  there  him- 
selPy  and,  unless  it  had  been  moved  by  other  hands  than  his,  it  must 
still  be  there.  Within  the  next  three  or  four  days  two  or  three  other 
conversations  took  place  between  witness  and  one  or  other  of  the  Grif- 
fins, in  wliich  they  still  insisted  that  the  money  was  there,  but  advised  a 
delay  of  a  few  days  before  looking  again. 

About  February  21,  1878,  witness  had  his  first  direct  conversation 
with  the  detective  police,  having  previously  communicated  with  them 
through  G.  G.  Wright.  Witness  was  working  up  the  case  for  $2,000, 
which  he  had  been  promised  if  he  would  recover  the  money,  and  not 
for  the  conviction  of  the  Griffins,  who,  according  to  his  understanding, 
were  not  to  be  prosecuted  if  the  money  should  be  recovered ;  and  he 
never  attempted  to  ferret  out  the  circumstances  of  the  robbery.  It  was 
only  the  money  he  was  concerned  about. 

On  February  25th,  John  P.  Griffin  came  into  the  store,  and  witness 
told  him  he  thought  that  Maurice  knew  where  the  money  was,  and  was 
trying  to  beat  them  out  of  it ;  that  he  (witness)  thought  that  he  (John) 
had  told  the  truth  about  the  matter,  but  Maurice  had  not ;  that  he 
(witness)  thought  that  Maurice  knew  where  the  money  was,  and  that 
he  (John)  did  not.  The  next  night  witness  went  to  Griffin's  office,  and 
Maurice  contended  that  the  money  was  just  where  he  had  said,  and 
asked  witness  what  he  had  been  saying  to  John  that  morning ;  and  wit- 
ness told  him  all  he  had  said.  Maurice  said  that  was  a  grand  mistake ; 
that  he  knew  no  more  about  the  money  than  witness  did ;  that  if  it  had 
not  been  moved  by  other  hands  than  his,  it  was  still  there,  for  he  hid  it 
there  himself ;  that  the  evening  the  money  was  brought  to  the  express 
office  he  went  out  two  or  three  times  to  find  a  place  to  hide  it,  and 
finally  decided  on  that  place.  Maurice  then  told  witness  that  it  was 
the  best  laid  scheme  witness  had  ever  seen,  and  he  had  planned  it  all 
himself ;  that  his  first  idea  was  to  stop  John  on  his  way  to  the  depot, 
and  make  him  give  up  the  money,  but  then  concluded  that  would  not  do, 
as  they  would  have  been  dropped  on,  ceilain.  He  said  that  when  the 
money  was  brought  from  the  bank,  he  told  by  actual  measurement  how 
much  there  was,  and  that  it  was  not  bonds,  but  $10,000  in  fives,  tens 
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and  twenties.  He  said:  *'  Suppose  we  had  broken  the  seals,  and  that 
night  about  eight  or  nine  o'clock  the  bank  officers  had  concluded  not  to 
send  it,  and  had  come  in  to  get  it,  we  would  have  been  in  a  fix  then ;  " 
but  that,  as  it  was,  the  detectives  were  at  their  wit's  end,  and  no  one 
but  those  concerned  knew  that  he  left  the  office  the  night  the  money  was 
taken.  Witness  then  remarked  that  John  gave  himself  a  pretty  good 
lick;  and  he  said  yes — that  had  to  be  done.  During  their  Sunday 
buggy  drive,  John  Griffin  had  told  witness  that  Maurice  had  opposed 
taking  in  a  third  party,  but  that  he  did  not  see  how  the  matter  could  be 
run  without  doing  so,  and  that  he  overruled  Maurice,  and  selected  wit- 
ness as  a  man  no  one  would  suspect.  On  the  evening  following,  Fe]}ru- 
ary  17th,  John  P.  Griffin  approached  witness  in  the  stxeet,  with  his  hand 
on  his  pistol,  under  his  vest,  and  said  that  some  one  had  told  him  that 
witness  and  a  taller  man  had  been  seen  go  under  the  church,  and  witness 
heard  to  say,  '^  he  said  he  put  it  under  here ;  "  and  witness  asked  him 
who  told  him  so.  He  first  refused  to  tell,  but  said  that  his  informant 
lived  near  the  church,  and  had  an  office  in  town.  Witness  then  asked 
him  if  it  was  not  Dr.  Morris,  and  he  said  it  was,  and  that  Dr.  Morris  had 
invited  him  in  his  office  and  told  him  about  it,  and  said  that  he  had  been 
betrayed. 

On  his  cross-examination,  this  witness  did  not  remember  saying  in 
the  presence  of  John  Clay  and  Mrs.  Martin  that  he  had  a  dead  thing 
on  $500  anyhow ;  nor  of  telling  Dr.  Morris  and  Willie  Ownby  that  he 
believed  the  Griffins  were  giving  him  away,  or  lying  to  him,  and  that 
he  intended  to  prosecute  them,  G — d  d — n  them  —  put  them  in  the 
penitentiary,  and  get  the  $500.  Witness'  understanding  froita  Major 
Wright,  on  Sunday  morning,  February  17th,  was  that  if  witness  recov- 
ered the  $10,000  he  was  to  have  $2,000,  and  the  Griffins  were  not  to  be 
prosecuted.  Nor  did  witness  remember  telling  Willie  Ownby  that  he 
had  betrayed  the  confidence  of  the  Griffins,  and  that  it  was  the  d — dest 
most  serious  thing  he  was  ever  engaged  in,  and  hurt  his  conscience 
more  than  anything  he  ever  did.  Witness  talked  to  Willie  Ownby 
about  the  matter,  but  had  no  recollection  of  making  such  a  statement. 
Nor  did  witness  recollect  a  conversation  with  Judge  John  C.  Easton, 
when  the  latter  told  him  ho  had  heard  that  witness  said  the  Griffins  had 
admitted  they  had  the  $10,000  of  which  the  express  company  had  been 
robbed,  and  had  offered  witness  $2,000  to  keep  it  for  them  nine  or  ten 
months ;  and  in  reply  to  which,  witness  told  Judge  Easton  it  was  a 
d-— d  lie ;  the  Griffins  had  told  him  no  such  thing. 

Neither  did  witness  remember  that,  in  answer  to  an  inquiry  by  Dr. 
J.  R.  Jon^,  why  witness  delayed  so  long  in  going  for  the  money  after 
John  Griffin  told  him  where  it  was,  his  reply  was  that  he  was  afraid  the 
express  company  would  accuse  him  of  the  robbery  if  he  produced  the 
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money.  Bat  wHtness  did  tell  Dr.  Jones  he  wanted  some  responsible 
party  to  be  with  him  when  he  foand  the  money,  so  as  to  relieve  him 
of  all  suspicion ;  and  therefore  he  got  policeman  Ulmer  to  go.  Wit- 
ness acknowledged  that  he  had  made  evasive  answers  to  questions 
asked  him  by  people,  his  object  being  to  conceal  what  he  was  doing, 
and  that  he  had  made  false  statements  to  the  Griffins,  as  he  thought 
any  man  ought  to  do  in  order  to  catch  a  thief. 

The  diagram  and  written  description  which  was  given  witness  by 
John  P.  Griffin,  witness  put  in  his  pocket,  but  Griffin  immediately 
asked  him  for  it,  saying  it  might  get  lost ;  and  on  witness  handing  it 
back  to  Griffin,  the  latter  tore  it  up.  Witness  had  lost  the  diagram 
given  him  by  Maurice  Griffin.  When  John  P.  Griffin  took  the  buggy- 
ride  with  witness,  the  latter  took  a  bottle  of  whisky  along ;  witness 
had  taken  a  drink  or  two  before  they  started,  and  took  one  or  two 
while  they  were  driving,  and  was  somewhat  under  the  influence  of 
whisky. 

The  defence  introduced  John  Clay  and  Joe  Martin,  who  testified  that 
in  their  presence,  and  the  presence  of  Mrs.  Martin,  the  State's  witness, 
Warren  had  said  that  he  had  a  dead  thing  on  $500  anyhow.  Willie 
Owuby,  for  the  defence,  stated  that  Warren  said,  in  his  presence,  that 
he  believed  the  Griffins  were  giving  him  away,  and,  d — n  them,  he  now 
intended  to  put  them  in  the  penitentiary  and  get  the  $500 ;  and  further, 
that,  in  reply  to  a  question  by  witness,  he  said  that  he  had  betrayed  the 
Griffins — had  obtained  their  admissions  by  getting  into  their  confi- 
dence—  and  that  it  was  the  d  —  dest  most  serious  thing  he  had  ever 
undertaken ;  and  he  felt  meaner  about  it  than  anything  he  had  ever 
done  in  his  life. 

The  witness  Ownby  testified,  also,  that  on  Sunday  night,  February 
17th,  he  saw  the  State's  witness  Warren  come  out  from  under  the 
Cumberland  Presbyterian  Church,  and  walk  rapidly  from  there  to  the 
store  he  was  clerking  in,  open  the  door,  go  in,  close  the  door  behind 
him.  There  was  no  light  in  the  store,  and  no  one  besides  Warren  came 
out  from  under  the  church.  Warren  walked  buoyant,  and  rather 
rapidly,  from  the  church  to  the  store.  Witness  and  W.  B.  Wright  fol- 
lowed him  until  he  entered  the  store. 

Judge  John  C.  Easton^  for  the  defence,  testified  that,  having  met 
Warren  shortly  after  the  arrest  of  the  Griffins,  he  said  to  him  that  it 
was  reported  that  the  Griffins  had  confessed  to  him  that  they  had  the 
money,  and  offered  him  $2,000  of  it  to  keep  it  for  them  awhile ;  and 
that  Warren  replied  to  witness :  "  It's  a  d  —  d  lie ;  they  never  told  me 
any  such  a  thing,  or  made  any  such  a  proposition.'*  Judge  Easton 
thought  the  reply  appropriate,  as  he  had  no  business  to  ask  such  a. 
question. 
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Dr.  J.  R.  Jones,  for  the  defence,  testified  to  a  conyersation  in  which 
the  witness  Warren  told  him  that  the  reason  he  did  not  sooner  go  and 
try  to  get  the  money,  after  Griffin  told  him  where  it  could  be  found, 
was  because  he  was  afraid  if  he  went  alone  and  got  it,  and  brought  it 
up,  the  express  company  would  accuse  him  of  the  robbery ;  and  then 
he  would  be  in  a  bad  fix. 

James  Brame,  for  the  defence,  testified  that  he  was  in  a  hotel  close 
to  the  depot  when  the  robbery  was  said  to  have  occurred,  and  had  seen 
John  Griffin  at  the  depot  a  few  minutes  previously.  While  in  the  hotel, 
witness  heard  three  gun  or  pistol-shots,  which  seemed  to  be  about  the 
west  end  of  the  platform.  Witness  had  left  a  team  standing  near  the 
platform,  and  fearing  it  would  run  away,  he  started  over  there,  and 
met  John  Griffin,  who  was  crying,  and  was  calling  for  witness,  and  who 
said  that  some  d — d  rascal  had  robbed  him,  or  he  thought  had  robbed 
him.  He  had  received  a  blow  above  his  eye,  which  blackened  it ;  there 
was  mud  or  dirt  on  his  face,  and  his  hand  was  bleeding.  He  said  he 
thought  he  was  robbed  of  $10,000 ;  that  he  had  been  knocked  down  on 
on  the  west  end  of  the  platform,  and,  as  he  recovered  from  the  blow,  he 
saw  two  men  going  off  west  from  him,  but  could  not  tell  whether  they 
were  white  men  or  negroes.  Witness  made  a  search  around,  but  found 
no  person  or  thing.  The  east-bound  train  arrived  in  about  half  an 
hour  afterwards.  Griffin  telegraphed  the  robbery  to  Texarkana,  and 
asked  witness  to  see  that  the  livery  stable  let  no  one  have  a  horse. 
Griffin  said  he  fired  two  of  the  shots  at  the  men  he  saw  going  off,  and 
one  of  them  fired  one  shot  back  at  him.  0 

Davis,  for  the  defence,  stated  that  he  and  others  were  in  the  ladies' 
room  of  the  depot  when  the  robbery  occurrence  took  place,  and  about 
half  an  hour  before  it  happened  he  noticed  two  strangers  walking  on 
the  platform.  Witness  heard  three  or  four  shots,  and  when  he  first  saw 
John  Griffin,  he  noticed  that  his  hand  was  bleeding,  his  eye  bruised, 
and  mud  or  dirt  on  his  cheek.  He  said  he  had  been  knocked  down 
and  robbed  by  some  persons  unknown  to  him,  and  that,  as  he  got  up, 
he  saw  two  men  going  off. 

Quite  a  number  of  other  witnesses,  for  both  the  prosecution  and  the 
defence,  were  examined ;  but  there  is  no  occasion  to  notice  their  testi- 
mony further  than  to  say  that  none  of  them  solved  the  question  of  what 
became  of  the  money. 

Sale  &  Scottj  for  the  appellants. 

Oeorge  McCormicky  Assistant  Attorney-General,  for  the  State.  The 
indictment  alleges  the  ownership  of  the  property  so  embezzled  to  be  in 
both  the  express  company  and  the  Paris  Exchange  Bank.  This  was  the 
fact — the  absolute  ownership  being  in  the  bank,  and  the  express  com- 
pany having  only  a  qualified  ownership. 
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Appellants  were  the  agents,  under  the  facts  of  this  case,  of  both  the 
company  and  the  bank,  and  received  the  money  as  such  agents.  This 
indictment  charged  that  the  property  was  taken  without  the  consent  of 
either,  and  the  court,  in  his  charge  to  tlie  jury,  instructed  them  that, 
to  constitute  the  offense,  it  must  have  been  taken  as  alleged. 

Again,  the  defendants  were  the  agents  of  the  bank  and  the  express 
company  —  of  the  bank  in  receiving  the  money  to  be  delivered  as 
directed,  being  a  carrier ;  and  of  the  company  as  being  in  charge  of 
their  business,  and  in  being  authorized  to  act  for  them  in  the  capacity 
which  they  received  the  money.  The  indictment  charges  that  Griffin 
received  the  money  from  the  bank,  to  be  carried  to  the  railroad  depot, 
and  ''  then  and  there  delivered  to  the  first  messenger  of  the  express  com- 
pany going  in  the  direction  of  the  destination  of  the  money. '  *  This  was^ 
in  itself,  an  allegation  of  agency  sufficient  to  admit  proof  of  such  fact 
of  agency. 

Under  this  view  of  the  case  the  indictment  charged  the  offense  as 
made  by  the  statute  —  that  is  to  say :  first,  that  Griffin  was  the  agent  of 
the  Paris  bank  and  of  the  express  company ;  second,  that  by  virtue  of 
such  agency  and  employment  he  received  from  the  bank  $10,000,  the 
property  of  the  bank,  and  ''for  and  on  account  of  the  express  com- 
pany ;"  third,  that  without  the  consent  of  the  bank  or  the  express  com- 
pany, he  fraudulently  embezzled  and  converted  the  money  to  his  own 
use.  « 

These  three  constituents  of  the  crime  of  embezzlement  were  suffi- 
ciently alleged.  The  court,  with  this  view  of  the  case,  instructed  the 
jury  correctly  upon  the  law,  gave  them  the  statutory  definition  of  the 
offense,  and  told  them  that  the  proof  must  show  a  want  of  consent  to 
the  taking  in  both  of  the  principals  of  the  defendants.^ 

The  defendant  M.  T.  Griffin  was  charged  as  a  principal,  though  not, 
in  the  strict  sense  of  the  term,  either  a  clerk  or  agent  of  the  express 
company  or  the  bank ;  yet  he  was  alleged  to  have  been  present,  and  to 
have  acted  with  his  brother  in  the  commission  of  the  offense.^ 

Wn^LER,  J.  This  is  a  prosecution  for  the  crime  of  embezzlement, 
nnder  article  771  of  the  penal  code,  as  amended  by  act  of  the  Fiftee9th 
Legislature,  which  is  as  follows :  — 

''  If  any  officer,  agent,  clerk,  or  attorney  at  law  of  any  incorporated 
company  or  institution,  or  of  any  city,  town  or  county ;  or  of  any  clerk 
or  agent,  or  attorney  at  law  of  any  private  person  or  copartnership ;  or 
of  any  consignee  or  bailee  of  money  or  property,  or  town,  city,  or 
county  scrip,  or  of  any  draft,  promissory  note,  bank  bill,  national  bank 

1  Johnson  v.  State,  21  Tex.  775;  BUey  v,  s  Paso.  Dig.,  arts.  1809,  1810. 

State,  82  Tex.  768;  Brooks  v.  State,  42  Tex. 
<8  i  Wise  «.  State,  41  Tex.  138. 
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note,  treasury  note  of  the  United  States  of  America,  or  any  artide  of 
Talue,  shall  embezzle,  or  fraudulently  misapply,  or  convert  to  his  own 
nse,  without  the  consent  of  his  principal,  employer,  or  client,  any  money, 
property,  town,  city,  or  county  scrip,  or  any  draft,  promissory  note, 
bank  bill,  national  bank  note,  treasury  note  of  the  United  States  of 
America,  or  any  article  of  value,  belonging  to  such  principal,  employer, 
or  client,  or  the  proceeds  of  such  property,  after  the  sale  thereof,  which 
shall  have  come  into  his  possession,  or  shall  be  under  his  care  by  virtue 
of  such  office,  agency  or  employment ;  and  if  the  value  of  the  property, 
or  money,  or  other  article  so  embezzled,  shall  be  twenty  dollars  or 
over,  he  shall  be  punished  by  imprisonment  in  the  penitentiary,  not  less 
than  two  nor  more  than  ten  years.  If  the  value  of  such  property, 
money,  or  other  article  shall  be  less  than  twenty  dollars,  he  shall  be 
punished  as  for  theft  of  property  under  the  value  of  twenty  dollars. 
Within  the  meaning  of  money,  as  used  in  this  article,  is  included,  any 
circulating  medium  current  as  money."  ^ 

After  the  defendants  had  been  tried  and  convicted,  and  after  the 
overruling  of  a  motion  for  a  new  trial,  the  sufficiency  of  the  indictment 
was  called  in  question,  by  a  motion  in  arrest  of  judgment,  set  out  in 
the  record  as  follows :  — 

*'  1.  Because  the  indictment  charged,  that  the  defendant  John  P. 
Griffin,  was  the  agent  of  the  Texas  Express  Company,  and,  as  such, 
received  the  money  charged  to  have  been  embezzled,  and  also  charges 
and  lays  the  ownership  of  the  money  in  the  Paris  Exchange  Bank,  and 
is,  therefore  insufficient,  and  will  not  support  the  judgment  of  convic- 
tion of  either  of  the  defendants. 

'^  2.  The  indictment  is  not  sufficient  to  support  the  conviction  of  the 
defendant  Maurice  T.  Griffin  for  embezzlement,  for  the  want  of  an 
allegation  that  he  was  an  agent,  clerk,  or  bailee  of  the  Texas  Express 
Company. 

*'3.  The  Indictment  is  not  sufficiently  descriptive  of  the  properly 
embezzled  to  admit  proof,  and  will  not  support  the  judgment." 

The  motion  in  arrest  of  judgment  was  overruled,  and  the  action  of 
the  court  upon  the  motion  is  assigned  as  error.  Agreeably  to  element- 
ary writers  on  criminal  law,  when  the  statutes  creating  the  offense  of 
embezzlement  were  first  enacted  in  England — where  it  originated,  and 
from  whence  it  has  found  its  way  to,  and  been  legislated  upon  by 
American  States  —  it  was  originally  intended  to  correct  certain  real  or 
imaginary  defects  in  the  law  of  larceny ;  and  it  has  been  said  of  one  of 
the  first  of  these  statutes,^  that  it  '^seemed  to  have  been  a  sort  of 
attempt  to  define  and  to  extend  the  doctrine  of  larceny."  ^    Upon  ex-^ 

1  Gen.  Laws,  1876,  p.  9.  83  BiBh.  Cr.  L.,  seo.  896. 

S  21  Hen.  VIII.  oh.,  7. 
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amination,  however,  it  will  be  found  that,  since  the  first  enactment  on 
the  subject  it  has  taken  a  far  wider  range,  both  as  to  the  subjects  of 
the  crime,  as  well  as  to  the  persons  subject  to  its  commission ;  and, 
hence,  we  find  an  American  author  of  high  standing  using  the  follow- 
ing language:  '^  Our  law  of  embezzlement,  therefore,  had  its  origin  in 
the  English  statutes  —  not  in  the  common  law  of  England,  nor  in  any 
statutes  which,  by  reason  of  their  early  date,  became  common  law  with 
us."  1 

In  this  connection  it  should  be  noticed,  that  whilst  the  statutes  of 
England,  to  some  certain  date  or  reign,  were  adopted,  together  with 
the  common  law,  by  statutoiy  enactment,  in  several  of  the  American 
States,  yet  such  was  not  the  case  in  Texas.  The  statutes  of  England 
were  never  adopted  as  such  in  this  State.  Several  definitions  of  the 
ofiense  have  been  attempted ;  as  that,  '*  the  offense  consists  in  embez- 
zling such  property  as  the  statutes  point  out,  and  by  such  persons  and 
under  such  circumstances  as  they  specify;"  or  as  proposed  in  New 
York,  "  the  fraudulent  appropriation  of  property  by  a  person  to  whom  it 
has  been  intrusted."  The  author  from  whom  we  have  been  quoting 
prefers  this  definition:  '^  Embezzlement  is  the  fraudulent  appropriation 
of  such  property  as  the  statutes  make  the  subject  of  embezzlement, 
under  the  circumstances  in  the  statute  pointed  out,  by  the  persons 
embezzling,  to  the  injury  of  the  owner  thereof."  ^ 

But  of  this  the  author  says,  in  conclusion  of  the  section:  ''  It  is  true 
that  this  does  not  appear  to  be  really  a  definition  at  all ;  and  indeed, 
there  is  a  sense  in  which  it  is  not,  because  of  necessity,  since  the 
ofi^ense  is  statutory,  we  are  to  look  to  the  statute  for  its  exact  limits." 
And  treating  further  of  this  subject,  the  same  author  has  given  the 
following  well  timed  definition :  ''  Seeing  that  the  statutes  are  numerous 
and  the  provisions  diverse,  in  some  respects,  from  one  another,  the 
practitioner  will  be  cautious  about  coming  to  conclusions  upon  a  ques- 
tion under  the  law  of  embezzlement,  unless,  when  he  examines  a 
decision  relied  upon,  he  first  sees  whether  the  statute  on  which  it 
was  rendered  is,  in  its  terms,  the  same  with  the  one  in  his  own  State."  ^ 

We  are  of  opinion  that  not  only  practitioners,  but  courts,  might  well 
give  heed  to  the  admonition. 

Mr.  Wharton,  speaking  of  the  English  and  American  statutes  con- 
cerning embezzlement,  and  the  two  gaps  in  the  law  of  larceny  they  were 
intended  to  close  up,  so  as  to  prevent  the  escape  of  the  offender, 
says :  — 

*^  To  cure  these  defects  were  passed  the  embezzlement  statutes  of 
England  and  most  of  the  United  States.     These  statutes  were  intended 

1  3  Bish.  Or.  L.,  sec.  830.  s  Ibid,,  sec  831. 

>  2  Bish.  Cr.  L.,  seo.  882. 
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simply  to  establish  two  new  cases  of  larceny.  If  a  servant  (and  this  is 
the  first  of  the  two)  steals  his  master's  goods  before  they  have  arrived 
into  his  master's  possession,  he,  the  servant,  shall  be  gailty  of  larceny. 
And  the  second  is  that  it  shall  be  larceny  for  a  trustee  or  bailee  to  fraudu- 
lently convert  to  his  own  use  his  master's  goods  he  may  have,  bona  fide 
received.  Now,  as  neither  of  these  cases  are  larceny  at  common  law, 
the  statutes  of  embezzlement  in  no  way  overlap  the  old  domain  of  lar- 
ceny. They  were  passed  solely  and  exclusively  to  provide  for  cases 
which  larceny  at  common  law  did  not  include.  Hence,  nothing  that  is 
larceny  at  common  law  is  larceny  under  the  embezzlement  statutes,  and 
nothing  that  is  larceny  under  the  embezzlement  statute  is  larceny  at  com- 
mon law.  It  is  important  to  keep  this  in  mind,  as  from  missing  this  point 
some  confusion  in  construing  the  embezzlement  statute  has  been  pro- 
duced. And  by  applying  this  text  we  find  that  the  embezzlement  stat- 
utes fall  in  two  distinct  and  widely  different  classes:  first,  those 
meeting  the  case  of  servants  and  clerks  appropriating  their  master's 
property  before  it  reaches  his  possession ;  and,  secondly,  those  meeting 
the  case  of  trustees  and  bailees  appropriating  goods  of  which  they  ob- 
tained possession  bona  fide,**  ^ 

From  the  opportunities  afforded  us  to  investigate  authorities,  and 
from  the  best  reflection  we  have  been  able  to  bestow  upon  the  subject, 
we  conclude  that  the  only  safe  guide  in  determining  what  acts  will  con- 
stitute embezzlement,  and  what  persons  occupy  the  relation  to  the  sub- 
ject upon  which  the  offense  may  be  assigned,  will  be  found  in  our  own 
penal  code  and  its  amendments,  and  the  adjudications  thereunder  in- 
voking the  aid  of  such  light  as  we  may  derive  from  adjudications  of 
other  courts  under  statutes  similar  to  our  own. 

There  are  two  separate  classes  of  cases  defined  in  the  penal  code  in 
which  the  crime  of  embezzlement  may  be  committed.  The  first  is  that 
class  found  in  chapter  8,  title  6,  of  the  penal  code,^  under  the  head, 
'*  Embezzlement  or  misapplication  of  public  money."  To  this  class 
belonged  the  case  of  State  v.  Brooka^^  where  it  was  held  that  a 
deputy  sheriff  is  an  officer,  within  the  meaning  of  the  law  punishing 
embezzlement  of  public  money  (which  see  for  an  indictment  held 
sufficient). 

The  other  class  is  found  in  chapter  10  of  title  20,^  under  the  head  of 
^^  Embezzlement  of  property  by  private  persons,"  and  which,  as  we  have 
already  seen,  was  amended  by  act  of  the  fifteenth  Legislature.^  It  is  to 
the  latter  class  that  the  present  case  belongs,  and  it  is  by  the  amend- 

1  Whart.  Or.  L.  (7th  ed.)>  seo.  1905.  «  Paso.  Diff.»    art.  24S1;  9uU   771  of  the 

s  Paso.  Dig.,  art  1864  el  teq. ;  art.  S35  of  the  code. 
Code.  *  Gen.  Laws,  1876,  p.  9. 

8  42  Tex.  62. 
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ment  of  article  771,  made  in  1876,  that  the  saffidencyof  the  indictment 
against  these  appellants  must  be  tested. 

The  counsel  for  the  State,  among  other  cases  cited  in  support  of  the 
proposition  that  the  indictment  is  sufficient,  refer  to  the  case  of  Riley 
Y.  State,^  In  that  case  a  similar  objection  was  urged  to  the  indictment 
to  the  one  set  out  in  the  first  ground  in  the  motion  in  arrest  of  judgment 
in  the  present  case.  The  following  extract  from  the  opinion  on  the  re- 
hearing indicates  sufficiently  the  basis  of  the  decision:  ^^  The  learned 
counsel  overlooked  the  provision  of  the  criminal  code  which  makes 
*  embezzlement'  nothing  more  than  a  grade  of  '  theft.'  The  fifth  sub- 
division of  article  3096,  Pashal's  Digest,  says '  theft  includes  ail  unlawful 
acquisitions  of  personal  property,  punishable  by  the  penal  code.'  Then, 
the  law  of  trial  in  a  case  of  theft  applies  also  to  a  case  of  embezzle- 
ment. The  difference  between  them  is  only  in  the  facts  and  circum- 
stances under  which  they  are  committed,"  etc. 

Under  some  of  the  English  statutes  it  is  true  that,  under  an  indict- 
ment for  embezzlement,  if  the  proof  failed  to  establish  the  charge,  the 
party  accused  might,  nevertheless,  be  convicted  of  larceny,  if  the  proof 
justified ;  and  something  of  the  kind  must  have  been  in  the  mind  of  the 
judge  in  the  preparation  of  the  opinion  just  quoted  from ;  and  the  quo- 
tation above  from  Mr.  Wharton  tends  somewhat  in  the  same  direction ; 
yet  it  must  be  borne  in  mind  that,  by  the  Penal  Code  of  this  State,  the 
two  offenses  of  embezzlement  and  theft  are  entirely  separate  and  dis- 
tinct oflenses ;  the  term  ^^  theft,"  in  the  Texas  codes,  being  synonymous 
with  <*  larceny,"  as  that  term  is  employed  in  the  English  statutes  and 
at  common  law.  It  is  true,  as  stated  by  the  judge  in  the  quotation 
just  made,  that  one  of  the  subdivisions  of  article  631  of  the  Code  of 
Criminal  Procedure,^  enumerates  the  oflenses  which  include  diflerent 
degrees,  and,  among  them,  ''Theft  —  which  includes  all  unlawful  ac- 
quisitions of  personal  property  punishable  by  the  Penal  Code ;  "  yet  it 
is  only  ''when  a  prosecution  is  for  an  offense  consisting  of  different 
degrees  that  the  jury  may  find  the  defendant  not  guilty  of  the  higher 
degree  (naming  it),  but  guilty  of  any  degree  inferior  to  that  charged 
in  the  indictment."  ^ 

Theft  may  include  degrees,  and  is  one  of  the  offenses  enumerated  in 
the  statute  which  does  include  different  degrees,  whilst  embezzlement  is 
not ;  and,  whilst  one  indicted  for  theft  might  be  convicted  of  any  degree 
of  fraudulent  acquisition  of  personal  property  punishable  by  the  Penal 
Code,  inferior  to  that  charged  in  the  indictment  —  just  as  one  indicted 
for  murder  might  be  convicted  of  any  lesser  degree  of  culpable  homi- 
cide, on  the  ground  that  murder  includes  such  other  degrees  —  yet  em- 

1  32  Tex.  763.  ■  Code  Gr.  Pr.,  art  630;  Paso.  Dig.,  art. 

s  Paso.  Dig.,  art.  8096.  3075. 
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bezzlement  is  a  separate  ofiense,  dependent  upon  its  own  circnmstaaoeB^ 
and  does  not  include  different  degrees,  as  do  murder,  maiming,  arson, 
burglary,  and  theft.  We  are  of  opinion  that  the  opinion  in  RUefs 
Case  is  not  supported  by  authority,  and  is  not  a  correct  interpretation 
and  application  of  the  proyisions  of  the  code,  and  that  we  can  not  re- 
gard it  as  a  sound  enunciation  of  the  law ;  and,  so  far  as  this  court  is 
concerned,  it  will  be  considered  as  OTerruled  in  so  far  as  it  holds  that  an 
indictment  for  embezzlement  will  support  a  conviction  on  proof  of  theft. 

In  State  v.  Johmon^^  Johnson  was  charged,  under  article  771  of  the 
Penal  Code,  prior  to  the  amerdment  of  1876,  that  he  had,  as  clerk  of 
an  Odd  Fellows'  lodge,  received  ''  as  clerk,  as  aforesaid,  from  divers 
persons,  the  sum  of  sixty  dollars  of  the  property  of  said  corporate 
body,  and  did  then  and  there  convert  said  sixty  dollars  to  his  own  use, 
without  the  consent  of  his  employers,"  etc. ;  and  it  was  held  that,  for 
the  reason  that  the  indictment  did  not  distinctly  state  that  the  defendant 
had  the  possession  or  care  of  this  money,  by  virtue  of  his  clerkship, 
when  he  converted  it  to  his  own  use,  it  could  not  be  sustained. 

In  that  case  the  court  says:  '' It  is  the  breach  of  trust  that  consti- 
tutes  the  gist  of  the  offense.  Unless  a  duty  or  trust  has  been  imposed, 
there  can  be  no  breach  of  trust.  It  is  not  every  officer  of  an  institu- 
tion that  is  incorporated  who  can  be  held  liable  under  this  statute,  by 
converting  to  his  own  use  the  money  of  the  institution,  but  only  such 
officers,,  clerks,  or  agents  as  have  the  money  of  their  principal  or  em- 
ployer (the  institution),  which  shall  have  come  to  their  possession,  or 
shall  be  under  their  care,  by  virtue  of  said  office,  agency,  or  clerkship. 
A  clerk,  then,  of  an  institution,  who  has  nothing  to  do  with  its  fiscal 
affairs,  and  who  happens  to  be  m  possession  of  its  money,  or  to  have  it 
under  his  care,  otherwise  than  by  virtue  of  his  office  or  clerkship,  is  not 
indictable  for  its  conversion  to  his  own  use,  because  the  institution  is 
not  his  principal  in  that  sense,  and  has  not  employed  him  for  that  par- 
pose,  and  has  not  trusted  him  with  the  money.  In  that  case  the  treas- 
urer would  be  his  principal,  or  employer,  and  would  have  trusted  him." 
This  language,  whilst  perhaps  not  strictly  necessary  to  the  decision,  is 
useful  as  an  interpretation  of  the  statute  under  consideration,  and  indi- 
cates, not  only  that  a  trust  relation  must  exist  as  to  the  funds  embezzled, 
but  that  that  relation  must  exist  between  the  owner  of  the  subject  em- 
bezzled and  the  party  accused. 

In  the  same  opinion  it  was  further  said:  **  The  increasing  business 
of  the  country  makes  it  necessary  to  trust  men  as  officers,  agents,  and 
clerks  with  money  and  property  who  are  entirely  irresponsible  in  respect 
to  their  means  of  repayment,  should  they  convert  it  to  their  own  use; 

1  21  Tex.  775. 
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and  who,  however  good  their  intentions  might  be  at  the  time,  might  not 
be  able  to  replace  it,  and  who,  if  they  are  so  disposed,  often  have  the 
opportanity,  from  their  position,  of  concealing  the  detection  of  its  con- 
yersion  by  them.  This  statute  is  designed  to  famish  the  principal,  or 
employer,  with  some  guaranty  that  such  officer,  agent,  or  clerk  so 
intrusted  shall  not  convert  it  to  his  own  use  at  all,  without  the  consent 
of  such  principal  or  employer." 

The  same  judicial  interpretation  of  the  statute,  as  it  then  stood,  will 
apply  with  equal  force  to  the  amended  form,  so  far  as  necessary  to  this 
investigation.  As  in  the  original  article,  so  in  the  amended  article ; 
the  relations  of  officer  and  institution,  of  agent  and  principal,  and  of 
clerk  and  employer,  and  the  relation  to  the  article  or  thing  intrusted  to 
the  officer,  agent,  or  clerk  are  the  same  in  each.  The  most  material 
addition  made  by  the  amendment  is  to  include  the  further  relation  of 
attorney  and  client,  and  to  bring  the  money  or  property  of  the  client, 
intrusted  to  the  attorney  by  virtue  of  such  relation,  within  its  pro- 
visions. 

In  Wise  v.  State^^  the  indictment  charged  that  the  defendant  was 
intrusted,  as  the  clerk  and  agent  of  W.  D.  &  Co.,  with  the  collection 
and  receipts  of  their  money,  and  this  averment,  in  connection  with  the 
iivcrment  that,  as  such  clerk  and  agent,  he  did  receive  the  money,  it 
was  held,  sufficiently  showed  that  it  was  his  duty,  as  clerk,  to  receive  it, 
and  that  it  was  received  by  virtue  of  his  clerkship.  The  indictment 
was  held  sufficient.  In  that  case  the  accused  was  charged  with  having, 
as  the  clerk  and  agent  of  W.  D.  &  Co.,  collected  and  misapplied  the 
funds  of  his  employers.  In  Block  v.  Statej^  the  point  decided  was  that 
an  indictment  for  embezzling  United  States  currency  or  national  bank 
bills ;  but  there  was  no  question  on  the  sufficiency  of  the  indictment. 

The  defect  pointed  out  in  the  statute,  as  it  then  stood,  was  cured  by 
the  amended  article  so  as  to  embrace  within  the  subjects  of  embezzle- 
ment, not  only  money,  eo  nomine^  and  property,  but  also  town,  city, 
or  county  scrip,  drafts,  promissory  notes,  bank  bills,  national  bank 
notes,  treasury  notes  of  the  United  States  of  America,  or  any  article  of 
value,  or  the  proceeds  of  such  property,  after  sale,  coming  otherwise 
within  the  purview  of  the  statute ;  and  it  was  further  declared  by  the 
amendment  that  ^'  within  the  meaning  of  money,  as  used  in  this  arti- 
cle, is  included  any  circulating  medium  current  as  money." 

We  receive  no  further  light  from  the  Texas  cases ;  there  have  been 
no  adjudications  by  the  court  of  last  resort  construing  the  amendment 
to  the  code  under  which  this  prosecution  is  attempted.  We  have 
already  seen  the  additions  made  by  the  amendment  to  the  original 
article. 

1  41  Tez.  137.  s  44  Tex.  (OO. 
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It  is  a  rule  of  constraction  of  penal  atatates  which  depriye  the  citazen 
of  life,  liberty  or  happiness — wliich  subject  one  to  punishment  or  foi^ 
feiture,  or  to  summary  process  —  as  well  as  all  manner  of  statntes  in 
derogation  of  common-law  rights,  that  they  are  to  have  a  strict  con- 
struction ;  and,  as  said  by  Mr.  Bishop,  ^'  such  statutes  are  to  reach  no 
further  in  meaning  than  their  words ;  no  person  is  to  be  made  subject 
to  them  by  implication,  and  all  doubts  concerning  their  interpretation 
are  to  preponderate  in  favor  of  the  accused."  This  rule,  however, 
must  be  held  in  subordination  to  the  provisions  of  our  own  statutory 
rules  of  construction. 

The  amended  article  under  consideration  declares,  with  reference  to 
the  ofiense  charged  in  the  indictment,  that  if  any  agent  of  any  incoi^ 
porated  company  or  institution,  or  of  any  city,  town,  or  county,  or  of 
any  private  person  or  copartnership,  shall  embezzle,  or  fraudulently 
misapply,  or  convert  to  his  own  use  without  the  consent  of  his  prin« 
dpal,  any  of  the  articles  enumerated  in  the  amendment  —  as,  money, 
property,  etc.  — belonging  to  such  principal,  and  which  shall  have  come 
into  his  possession,  or  shall  be  under  his  care,  by  virtue  of  his  agency, 
shall  be  punished,  etc.  The  controlling  words  of  the  statute,  so  far  as 
they  relate  to  agents,  are  that  the  articles  or  things  embezzled,  etc, 
are  belonging  to  such  principal,  or  the  proceeds,  arising  from  sale, 
which  shall  have  come  into  his  possession,  or  shall  be  under  his  care,  by 
virtue  of  such  agency,  and  contain  two  elements:  first,  the  property, 
money,  or  other  thing  charged  to  have  been  embezzled,  or  otherwise 
misapplied,  must  be  the  property  of  the  principal ;  and,  second,  that 
it  be  in  the  possession,  etc.,  of  the  agent  by  virtue  of  his  agency.  This 
is  the  clear  import  of  the  words  employed  in  the  statute. 

The  indictment  sufficiently  charges  the  appellant  John  P.  Griffin,  as 
the  agent  of  the  Texas  Express  Company,  with  the  receipt  of  the 
money  alleged  to  have'  been  fraudulently  converted,  and  that  he  so 
received  it  in  virtue  of  his  said  agency ;  but  it  is  not  averred  that  the 
money  belonged  to  his  principal,  the  Texas  Express  Company.  But  it 
is  expressly  averred  that  the  money  belonged  to  the  Paris  Exchange 
Bank;  and  between  the  bank  and  the  accused  no  trust  or  fidudaiy 
relation  whatever  is  averred  or  intimated  in  the  indictment. 

The  averment  in  the  indictment  makes  the  Texas  Express  Company 
the  bailee  or  carrier  of  the  money,  and  not  the  defendants.  Because 
the  indictment  fails  to  charge  any  fiduciary  relation  between  the  owners 
of  the  money  and  the  appellant,  and  because  it  fails  to  chaise  that  the 
money  belonged  to  the  principal  of  the  agent  accused,  or  that  the 
Texas  Express  Company  had  any  property  or  Interest  in  the  money 
charged  to  have  been  embezzled,  it  is  defective  and  insufficient  to  sap- 
port  the  offense  defined  in  the  statute.    This  defect  in  the  indictment 
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disposes  of  the  case  as  to  both  the  defendants,  and  necessitates  the 
reversal  of  the  judgment  and  the  dismissal  of  this  prosecution. 

Because  the  indictment  is  not  sufficient  to  support  the  offense  created 
by  the  statute,  as  herein  first  above  set  out,  the  judgment  of  the  Dis- 
trict Court  of  Lamar  County  is  reversed  and  this  prosecution  is  dis* 

missed. 

Bevened  and  dismissed. 


EMBEZZLEMENT  — FRAUDULENT  MISAPPBOPRUTION  OP  MONET  BY 

ATTORNEY. 

B.  V.  Cooper. 

[12  Cox,  600.] 
In  the  English  Court  of  Criminal  Appeal^  1874. 

"W.  Deposited  Title  Deeds  with  D.  as  Beoaritj  for  a  loan ;  and  requiring  a  farther  loan, 
the  defendant,  an  attorney,  obtained  for  W.  a  sam  of  money  from  T.,  and  delivered  to 
her  a  mortgage  deed  as  secnrlty.  There  were  no  directions  in  writing  to  the  defendant 
to  apply  the  money  to  any  purpose,  and  he  was  entrusted  with  the  mortgage  deed,  with 
authority  to  hand  it  over  to  T.,  on  receipt  of  the  mortgage  money,  which  was  to  be  paid 
to  D.  and  W.,  less  costs  of  preparing  the  deed.  The  defendant  fraudulently  converted  a 
substantial  part  of  the  money  to  his  own  use.  Btld,  that  as  there  was  no  direction  in 
writing,  and  the  mortgage  deed  was  duly  delivered  to  T.,  the  defendant  was  not  guilty 
of  a  misdemeanor  within  24  and  8S  Yictoria.i  Htid,  also  that  he  was  not  guilty  of  the 
misdemeanor,  in  sec.  76,  of  converting  property  entrusted  to  him  for  safe  custody,  with 
intent  to  defraud. 

Case  reserved  for  the  opinion  of  this  court  by  Grove,  J.,  at  the  last 
assizes  for  the  county  of  Chester. 

The  defendant,  an  attorney,  was  indicted  under  the  24  and  25  Vic- 
toria,^ for  having  converted  to  his  own  use  certain  money  entrusted  to 
him  or  received  by  him  as  the  proceeds  of  a  deed  entrusted  to  him  for 
a  special  purpose. 

The  indictment  contained  two  counts  framed  respectively  under  the 
seventy-fifth  and  seventy-six  sections  as  follows :  — 

First  count. — The  jurors  for  our  sovereign  lady  the  Queen,  upon 
their  oath  present,  that  Thomas  Cooper,  on  the  25th  day  of  March,  in 
the  year  of  our  Lord  1867,  then  being  an  attorney  and  being  entrusted 
with  certain  property,  to  wit,  the  sum  of  one  hundred  and  forty  pounds 
of  John  Whittaker,  for  safe  custody,  did  then  and  there  unlawfully  and 
with  intent  to  defraud,  convert  and  appropriate  a  certain  part  of  the 
said  property  of  the  said  John  Whittaker,  to  wit,  the  sum  of  eighty 

^  ch.  76,  sec  75.  t  ch.  96. 
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poandSf  to  and  for  the  use  and  benefit  of  himself  the  said  Thomas 
Cooper,  against  the  form  of  the  statute,  etc. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Thomas  Cooper,  on  the  day  and 
year  aforesaid,  was  entrusted  by  the  said  John  Whittaker  with  a  certain 
valuable  security,  to  wit,  a  deed  of  mortgage  of  certain  property  of  the 
said  John  Whittaker,  to  secure  the  repayment  of  a  sum  of  one  hundred 
and  forty  pounds  then  lately  before  agreed  to  be  lent  and  advanced  to 
the  said  John  Whittaker  by  one  Martha  Taylor,  such  valuable  security 
being  intrusted^to  the  said  Thomas  Cooper,  as  the  attorney  and  agent 
of  the  said  John  Whittaker  for  the  special  purpose  and  with  the  intent 
and  object,  that  the  said  Thomas  Cooper  should  receive  from  the  said 
Martha  Taylor,  the  said  sum  of  one  hundred  and  forty  pounds,  for  and 
on  behalf  of  the  said  John  Whittaker,  and  having  so  received  such  sum, 
should  thereout  pay  the  sum  of  fifty  pounds  then  due  and  owing  from 
the  said  John  Whittaker,  to  one  Nathaniel  John  Dewsbury,  and  should 
pay  the  remainder  of  such  sum  of  one  hundred  and  forty  pounds,  to 
and  for  the  use  of  the  said  John  Whittaker.  And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present  that  the  said  Thomas 
Cooper  having  on  the  day  and  year  aforesaid,  received  from  the  said 
Martha  Taylor,  the  said  sum  of  one  hundred  and  forty  pounds,  on  the 
deed  and  valuable  security  above  mentioned  unlawfully,  fraudulently, 
in  violation  of  good  faith,  and  contrary  to  the  purpose,  intent,  and  ob- 
ject with  which  such  valuable  security  had  been  so  entrusted  to  him,  as 
aforesaid,  did  convert  to  his  own  use  and  benefit  a  certain  part  of  the 
proceeds  thereof,  to  wit,  the  sum  of  eighty  pounds,  against  the  form  of 
the  statute,  etc. 

The  facts  so  far  as  they  are  material  to  the  questions  submitted  to 
the  court  were  these :  — 

A  Mr.  John  Whittaker  had  before  1867,  obtained  a  loan  of  fifty 
pounds  from  a  Mr.  Dewsbury  on  a  deposit  of  title  deeds  to  some  lease- 
hold property.  In  consequence  of  Whittaker's  wish  for  a  further  loan, 
the  defendant  in  1867  obtained  one  hundred  and  forty  pounds  from  a 
Miss  Taylor,  and  prepared  and  handed  to  her  brother-in-law,  who  acted 
for  her,  a  mortgage  deed,  securing  the  one  hundred  and  forty  pounds. 
Out  of  the  money  which  defendant  was  to  receive  he  was  to  pay  off 
Dewsbury  and  pay  the  balance  to  Whittaker.  He  did  not  pay  Dews- 
l^ury,  and  he  only  paid  Whittaker  sixty  pounds,  on  which  Whittaker 
paid  him  interest,  while  he,  defendant,  without  Whittaker' s  knowledge, 
paid  the  mortgagee's  interest  on  the  one  hundred  and  forty  pounds, Whit- 
taker being  also  ignorant,  at  all  events  for  some  years,  that  defendant 
had  obtained  so  much  as  one  hundred  and  forty  pounds.  Allowinsr  ten 
pounds  for  the  preparation  of  the  mortgage  deed,  which  defendant's 
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brother  and  former  partner  said  was  a  fair  sum,  the  defendant  would 
have  seventy  pounds  of  Whittaker's  in  his  possession,  less  the  differ- 
ence of  interest  which  he  paid  without  authority. 

Defendant's  counsel  contended  that  there  was  another  thirty  pounds 
pud  to  Whittaker,  which  would  reduce  the  sum  to  forty  pounds,  but  the 
eyidence  preponderated  greatly  against  this. 

A  good  many  letters  were  put  in  to  show  the  defendant's  conduct  in 
the  matter,  but  with  these  the  court  need  not  be  troubled. 

After  reading  to  them  the  material  parts  of  the  evidence  I  told  the 
jury  that  if  they  were  satisfied  without  reasonable  doubt,  that  the 
defendant  received  the  £140  from  Whittaker,  and,  in  violation  of  good 
faith,  and  fraudulently,  converted  to  his  own  use  a  substantial  part  of 
the  money  which  they  considered  he  should  have  paid  to  Whittaker, 
and  to  Dewsbury  for  him,  they  should  find  him  guilty ;  otherwise  not. 

The  jury  found  a  verdict  of  guilty. 

It  must  be  taken  by  the  court:  1st.  That  there  were  no  directions  in 
writing  to  the  defendant  to  apply  the  money  or  any  part  of  the  proceeds 
of  the  deed  to  any  purpose.  2d.  That  defendant  was  entrusted  with  the 
mortgage  deed  with  authority  to  hand  it  over  to  the  mortgagee  or  her 
agent  on  receipt  of  the  mortgage  money  which  was  to  be  paid  to  Dews- 
bury  and  Whittaker,  less  costs  of  preparing  deed.  3d.  That  defend- 
ant received  £140  for  Whittaker's  use,  and  in  violation  of  good  faith 
and  contrary  to  the  purpose  for  which  such  deed  and  money  were 
entrusted  to  him,  converted  a  substantial  part  of  the  money  to  his  own 
use. 

I  respited  the  judgment,  and  allowed  the  defendant  to  go  out  on  ball 
{to  be  fixed  by  magistrates)  to  appear  for  judgment  if  required. 

The  question  for  the  court  is :  Does  the  offense  committed  by  the 
defendant  come  within  either  or  both  the  sections  above  named,  viz., 
the  seventy-fifth  and  seventy-sixth  sections. 

If  within  both  or  either  of  them,  the  conviction  to  be  afiSrmed,  if  not 
within  either,  a  verdict  of  not  guilty  to  be  entered. 

Bowen^  Q.  C.  (^.  J*.  Dunn  with  him),  for  the  prisoner.  The  con- 
viction can  not  be  sustained.  The  case  is  not  within  the  language  of 
either  section  of  the  statute.     [He  was  then  stopped  by  the  court.] 

Torr^  Q.  C,  in  support  of  the  conviction.  The  first  count  of  the 
indictment  is  framed  upon  the  seventy-sixth  section  of  the  24  and  25 
Victoria,^  which  enacts  that  ' '  whosoever,  being  a  banker,  merchant, 
broker,  attorney,  or  agent,  and  being  entrusted  with  the  property  of 
any  other  person  for  safe  custody,  shall,  with  intent  to  defraud,  sell, 
negotiate,  transfer,  pledge,  or  in  any  manner  convert  or  appropriate 

1  ch.  78. 
2  Defekcbs.  59 
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the  same  or  any  part  thereof  to  or  for  his  own  use  or  benefit,  etc, 
shall  be  guilty  of  a  misdemeanor."  Here  the  defendant  got  the  money 
from  Miss  Taylor  to  hold  safely  until  he  had  fulfilled  her  injunctions  to 
pay  off  Dewsbury,  and  pay  the  balance  to  Whittaker.  [Blackburn,  J. 
The  defendant  did  not  fraudulently  dispose  of  the  mortgage  security. 
Lord  Coleridge,  G.  J.  And  it  can  not  be  said  that  the  money  was 
entrusted  to  him  for  safe  custody.]  The  second  count  is  framed  upon 
the  seventy-fifth  section,  which  enacts  that  ''  whosoever  having  been 
entrusted  as  a  banker,  merchant,  broker,  attorney,  or  other  agent  with 
any  money  or  security  for  the  pajrment  of  money,  with  any  direction  in 
writing  to  apply,  pay  or  deliver  such  money  or  security  or  any  part 
thereof,  or  the  proceeds  or  any  part  of  the  proceeds  of  such  security 
for  any  purpose  or  to  any  person  specified  in  such  direction,  shall  in 
violation  of  good  faith,  and  contrary  to  the  terms  of  such  direction, 
convert  to  his  own  use  or  benefit,  or  the  use,  etc.,  such  money,  security  or 
proceeds,  or  any  part  thereof  respectively ;  and  whosoever,  having  been 
entrusted  as  banker,  merchant,  broker,  attorney,  or  other  agent,  with 
any  chattel- or  valuable  security,  or  any  power  of  attorney  for  the  sale  or 
transfer  of  any  share  or  interest  in  any  public  stock  or  fund,  etc.,  for 
safe  custody  or  for  any  special  purpose,  without  any  authority  to  sell, 
negotiate,  transfer  or  pledge,  shall  in  violation  of  good  faith,  and  con- 
trary to  the  object  or  purpose  for  which  such  chattel,  security  or  power 
of  attorney,  shall  have  been  entrusted  to  him  to  sell,  negotiate,  trans- 
fer, pledge,  or  in  any  manner  convert  to  his  own  use  or  benefit,  etc., 
such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any  part 
thiereof ,  or  the  share  or  interest  in  the  stock  or  fund  to  which  such 
power  of  attorney  shall  relate,  or  any  part  thereof,  shall  be  guilty  of  a 
misdemeanor."  The  defendant  is  brought  within  that  provision  by  the 
facts,  for  he  was  entrusted  with  the  mortgage  deed  to  hand  it  over  to 
Miss  Taylor  on  receipt  of  the  mortgage  money  which  was  to  be  paid  to 
Dewsbury  and  Whittaker.  [Lord  Coleridge,  C.  J.  He  was  not 
intrusted  with  the  proceeds  of  an  improperly  pledged  mortgage  deed.] 
The  case  falls  within  the  second  part  of  the  enactment  in  section  75. 
[Pigott,  B.  No.  The  foundation  of  the  offense  is  that  the  defendant 
must  have  without  authority  improperly  transferred  or  pledged  a  chattel 
or  security  intrusted  to  him  for  safe  custody  or  some  special  purpose. 
If  he  had  been  indicted  under  section  3  for  converting  to  his  own  use 
property  bailed  to  him,  I  am  inclined  to  think  he  might  have  been  con- 
victed. Blackburn,  J.  This  money  was  not  the  proceeds  of  a  chattel 
converted  contrary  to  good  faith.] 

Lord  Coleridge,  C.  J.     I  am  of  opinion  that  the  conviction  shoold 
be  quashed.    The  indictment  is  framed  under  two  sections  of  the  24 
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and  25  Victoria,^  and  consists  of  two  counts,  the  first  framed  npon  the 
seventy-sixth  section,  and  the  second  upon  the  seventy-fifth  section. 
The  first  count  upon  the  seventy-sixth  section  is  out  of  the  question, 
because  the  defendant  has  not  improperly  dealt  with  any  property 
entrusted  to  him  for  safe  custody  within  the  meaning  of  that  section.  * 
Then  the  second  count  is  framed  upon  the  seventy-fifth  section,  which 
seems  to  consist  of  two  parts ;  the  first  part  relates  to  the  case  of  a 
banker,  merchant,  broker,  attorney,  or  other  agent  entrusted  with  any 
money,  or  security  for  the  payment  of  money,  with  any  direction  in 
writing  to  apply,  pay  or  deliver  such  money  or  security,  or  any  part 
thereof  for  any  purpose  or  to  any  person  specified  in  such  direction  who 
shall  in  violation  of  good  faith  and  contrary  to  the  terms  of  such  di- 
ection,  convert  the  same  to  his  own  use  or  benefit.  Now  this  case  is 
not  within  that  part  of  the  section,  for  here  there  is  no  direction  in 
writing  to  apply,  pay,  or  deliver  the  money  and  security.  Then  is  the 
case  within  the  second  part  of  the  section?  That  is  '^  Whosoever  hav- 
ing been  entrusted  as  banker,  merchant,  broker,  attorney,  or  other 
agent  with  any  chattel  or  valuable  security,  or  any  power  of  attorney 
for  the  sale  or  transfer  of  any  share  or  interest  in  any  public  stock  or 
fund  for  safe  custody,  or  for  any  special  purpose,  without  any  authority 
to  sell,  negotiate,  transfer  or  pledge,  shall  in  violation  of  good  faith  and 
contrary  to  the  object  or  purpose  for  which  such  chattel,  security,  or 
power  of  attorney  shall  have  been  entrusted,  sell,  negotiate,  etc.,  or 
in  any  manner  convert  to  liis  own  use  or  benefit,  such  chattel  or  security 
or  the  proceeds  of  the  same,"  etc.  Now  these  are  the  facts:  the 
defendant,  as  attorney  for  Whittaker,  had  obtained  from  Miss  Taylor 
a  sum  of  money  advanced  by  her  on  mortgage  with  which  to  pay  off 
Dewsbury's  prior  advance,  and  to  pay  over  the  balance  to  Whittaker. 
The  mortgage  deed  was  Miss  Taylor's,  and  the  moneys  in  a  certain 
sense  the  moneys  of  Dewsbury  and  Whittaker.  The  mortgage  deed 
was  properly  drawn  and  delivered  to  Miss  Taylor,  but  the  defendant 
misappropriated  part  of  the  moneys  advanced  by  Miss  Taylor  on  the 
mortgage.  But  those  moneys  were  not  the  proceeds  of  a  mortgage 
deed  improperly  transferred  within  the  meaning  of  this  enactment, 
which  means  shall  convert  either  a  security  or  money  entrusted  to  him 
for  safe  custody  or  for  any  special  purpose.  The  defendant,  therefore, 
is  not  brought  within  the  words  of  the  enactment,  and  the  conviction 
must  be  quashed. 

The  rest  of  the  court  concurring. 

Conviction  quMhed. 

1  oh.  96. 
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NATIONAL  BANKS— EMBEZZLEMENT  BT  CASHIEB  NOT  PUNISHABLE 

BY  STATE. 

Commonwealth  v.  Ejitneb. 

[10  Cent.  L.  J.  846.] 
In  the  Supreme  Court  of  Pennsybmniay  January j  1880. 

BmbeBslexoent  by  a  Bank  Oaahlor  is  not  an  offense  at  oommon  law.  Therefore  the 
panishment  provided  by  a  State  law  for  embexzlement  by  any"  offloer,  director  or  mem- 
ber of  any  bank,"  can  not  be  imposed  npon  a  national  bank  oaahier,  his  crime  being 
punishable  only  under  the  United  States  statutes. 

Habeas  corpus.  The  petition  of  William  Toney  to  the  Sapreme 
Court  set  forth  that  he  was  uajustly  detained  in  the  Schuylkill  County 
jail,  to  await  trial  upon  a  bill  of  indictment  chaj^ng  him,  as  cashier  of 
the  First  National  Bank  of  Ashland,  with  embezzling  the  moneys  of  said 
bank.  The  petitioner  suggested  that  the  court  in  which  the  indictment 
had  been  found  was  without  jurisdiction  in  the  matter ;  that  he  was 
therefore  unlawfully  detained  in  the  custody  of  the  defendant,  warden 
of  said  jail,  and  he  prayed  for  a  writ  of  habeas  corpus^  etc. 

From  the  record  it  appeared  that  the  petitioner  had  been  arrested  by 
State  process ;  and  had  been  indicted,  the  indictment  consisting  of  three 
counts,  each  of  which  charged  the  petitioner  with  having,  as  cashier  of 
the  National  Bank  of  Ashland,  incorporated  under  the  laws  of  the  United 
States,  embezzled  and  misapplied  funds  of  the  bank,  contrary  to  the 
form  of  acts  of  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  Commonwealth  of  Pennsylvania.  It  ap- 
peared, further,  that  the  grand  jury  had  found  a  true  bill  against  the 
prisoner,  who,  on  arraignment,  pleaded  not  guilty ;  that  the  case  having 
been  called  for  trial  the  jury  disagreed  and  were  discharged,  and  the 
court  directed  the  prisoner  to  renew  his  recognizance.  Whereupon  be 
was  surrendered  by  his  bail  and  re-arrested. 

Paxson,  J.,  delivered  the  opinion  of  the  court. 

It  appears  by  the  return  to  this  writ  that  the  relator  is  held  to  answer 
an  indictment  in  the  Court  of  Quarter  Sessions  of  Schuylkill  County, 
charging  him,  as  cashier  of  the  First  National  Bank  of  Ashland,  with 
having  embezzled  the  funds  and  property  of  said  bank.  There  are 
three  counts  in  the  indictment,  each  var3ring  the  form  of  the  charge, 
but  not  essentially  changing  its  substance. 

It  is  almost  needless  to  say  that  a  habeas  corpus  is  not  a  writ  of  error. 
Hence,  if  the  court  below  had  jurisdiction  of  the  offense,  we  can  not 
correct  its  rulings  in  this  proceeding,  however  erroneous  they  may  .be. 
On  the  other  hand,  it  is  equally  clear  that  if  the  relator  is  being  pro^e- 
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cated  for  a  matter  which  is  not  an  indictable  offense  by  the  law  of 
Pennsylvania,  or  is  one  over  which  the  court  below  has  no  jurisdiction, 
it  would  be  our  right,  as  well  as  our  plain  duty,  to  discharge  him.  No 
authority  is  needed  for  so  obvious  a  proposition. 

Embezzlement  by  the  cashier  of  a  bank  is  not  a  common-law  offense. 
This  indictment  must  rest  upon  some  statute  of  this  State,  or  it  can  not 
be  sustained.  Has  it  such  support?  As  preliminary  to  this  question  it 
is  proper  to  say  that  section  5209  of  the  United  States  statutes  provides 
specifically  for  the  punishment  of  cashiers  and  other  officers  of  national 
banks  who  shall  be  guilty  of  embezzling  the  moneys,  funds  or  credits 
of  such  institutions.  The  relator  was  not  indicted  under  this  section, 
and  could  not  have  been  in  a  State  court.  Our  own  legislation  upon  this 
subject  may  be  briefly  stated.  We  have,  first,  the  Crimes  Act  of  1860,^ 
the  one  hundred  and  sixteenth  section  of  which  prescribes  and  punishes 
the  offense  of  embezzlement  by  any  person  ''  being  an  officer,  director, 
or  member  of  any  bank  or  other  body  corporate,  or  public  company." 
Then  we  have  the  act  of  May  1 ,  186 1 ,3  entitled :  * '  A  supplement  to  an  act 
to  establish  a  system  of  free  banking  in  Pennsylvania,  and  to  secure  the 
public  against  loss  from  insolvent  banks,  approved  March  31,  I860," 
which  also  prescribes  and  punishes  embezzlement  by  bank  officers. 
Lastly,  there  is  the  act  of  June  12,  1878,^  which  amends  the  aforesaid  one 
hundred  and  sixteenth  section  of  the  act  of  1860,  by  substituting  a  new 
section  in  its  place,  and  imposing  a  different  punishment.  This  leaves  the 
acts  of  1861  and  1878  as  the  only  ones  which  could  possibly  support  the 
indictment.  It  was  urged,  however,  and  with  much  force,  that  the  act  of 
1861  was  only  intended  to  apply  to  banks  organized  under  the  free  banking 
law,  of  which  it  forms  a  part,  and  that  as  to  the  act  of  1878,  the  offense 
charged  in  the  indictment  was  committechprior  to  its  passage.  This  fact 
was  formally  conceded  upon  the  argument,  and  while  we  might  not  be  able 
for  such  reasons  to  grant  relief  upon  habeas  corpus^  it  furnishes  a  con- 
clusive reason  why,  upon  a  trial  in  the  court  below  the  Commonwealth 
could  derive  no  aid  from  the  act  of  1878. 

We  are  spared  further  comment  upon  these  acts  for  the  reason  that 
they  have  no  application  to  national  banks.  Neither  of  them  refers  to 
national  banks  in  terms,  and  we  must  presume  that  when  the  Legislature 
used  the  words  *'  any  bank,"  it  referred  to  banks  created  under  and  by 
virtue  of  the  laws  of  Pennsylvania.  The  national  banks  are  the  crea- 
tures of  another  sovereignty.  They  were  created  and  are  now  regulated 
by  acts  of  Congress.  When  our  acts  of  1860  and  1861  were  passed 
there  were  no  national  banks,  nor  even  a  law  to  authorize  their  creation. 
When  the  act  of  1878  was  passed  Congress  had  already  defined  and 

IP.L.411.  8  p.  L.  196. 

S  p.  L.  616. 
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punished  the  offense  of  embezzlement  by  the  officers  of  snch  banks. 
There  was,  therefore,  no  reason  why  the  State,  even  if  it  had  the  power, 
should  legislate  upon  the  subject.  Such  legislation  could  only  produce 
uncertainty  and  confusion,  as  well  as  a  conflict  of  jurisdiction.  In  ad- 
dition there  would  be  the  possible  danger  of  subjecting  an  offender  to 
double  punishment,  an  enormity  which  no  court  could  permit  if  it  had 
the  power  to  prevent  it. 

An  act  of  Assembly,  prescribing  the  manner  in  which  the  business  of 
all  banks  shall  be  conducted,  or  limiting  the  number  of  the  directors 
thereof,  could  not  by  implication  be  extended  to  national  banks,  for  the 
reason  that  the  affairs  of  such  banks  are  exclusively  under  the  control 
of  Congress.  Much  less  can  we,  by  mere  implication,  extend  penal 
statutes  like  those  of  1861  and  1878  to  such  institutions. 

The  offense  for  which  the  relator  is  held  is  not  indictable  either  at 
common  law,  or  under  the  statutes  of  Pennsylvania.  We  therefore 
order  him  to  be  discharged. 


NOTES. 

§  877.  Bmbesalement  —  ''Affent"  —  Who  not  Within  Phraae. — An  attorney 
at  law  collecting  money  is  not  an  <*  agent "  within  the  statute.^  Nor  is  a  solicitor 
entrusted  by  a  client  with  money  to  invest  on  mortgage,  entrusted  with  it  for 
^'safe  custody/'  within  the  English  statute.^  One  who  gratuitously  procures 
the  discount  of  a  bill  for  another,  not  being  in  any  business  within  which  such 
employment  would  fall,  can  not  be  convicted  of  embezzling  the  bill  as  an  "  agent'* 
as  that  word  is  used  in  the  statute.*  **  We  must  endeavor,"  said  Abbott, 
C.  J.,  in  this  case,  '<  to  ascertain  the  intention  and  object  of  the  statute;  and 
that  appears  to  have  been  the  punishment  of  persons  who,  in  the  exercise  of 
their  functions,  receive  securities  and  afterwards  embezzle  them.  It  is  true 
that  for  certain  purposes,  a  friend  is  an  agent ;  but  can  he  be  called  snch  an 
agent  as  the  Legislature  had  here  in  view?  Now,  here  the  parties  are  merely 
friends,  accustomed  to  accommodate  each  other;  and  taking  the  transaction  as 
one  between  such  friends  mutually  aiding  each  other,  can  he  be  said  to  fall 
within  the  operation  of  an  act  passed  with  such  an  intention  and  object?  The 
words,  '  any  description  whatsoever,' are  certainly  very  comprehensive;  but 
if  had  been  intended  to  comprehend  within  the  enactments  of  the  statute,  de- 
posits for  any  purposes  (such  for  instance  as  safe  custody),  all  the  preceding 
words ' banker,  merchant,'  etc.,  would  have  been  unnecessary  and  might  have 
been  omitted.    It  was  therefore  intended  to  confine  the  operation  of  the  statute 

1  state  V,  McLane.  43  Tex.  404  (1875).    Ab  >  R.  v.  Newman,  L.  R.  8  Q.  B.  DiT.  706 

to  who  are  not  within  the  word  "  agent "  in       (1882) . 

Canadian  Btatnte,  see  R.  v.  Haynes,  13  U.  O.  8  R.  v.  Prince,  M.  ft  M.  23  (1887). 

Q.  B.  104;  B.  v,  Armstrong,  20  U.  C.  Q.  B. 
M5. 


EMBEZZLEMENT  —  *  *  AGEITr  * '  —  "  SERVANT. ' '  935 

to  persons  acting  in  the  discharge  of  their  functions.  I  entertain  a  very  clear 
opinion  on  the  point.*'    His  Lordship  accordingly  directed  an  acquittal. 

{  878. *<Affent  or  Servwit  '*  —  OoUeotor  of  BlllB  not.  —  In  Commowioealth 

T.  Libbey,^  the  prisoner  was  Indicted  under  the  Revised  Statutes,*  providing  that 
*'  if  any  agent,  clerk  or  servant  of  any  private  person  or  of  any  copartnership, 
etc  ,  shall  embezzle  or  fraudulently  convert,  etc.,  without  consent  of  his  em- 
ployer or  master,  any  money  or  property  of  another  which  shall  have  come  to 
his  possesion  or  shall  be  under  his  care  by  virtue  of  such  employment,"  etc. 
It  appeared  that  the  defendant  had  been  employed  by  a  certain  firm  of  news- 
paper publishers  to  collect  their  bills  for  a  certain  commission,  and  that  cer- 
tain bills  having  been  collected,  he  had  not  accounted  for  or  paid  over  the 
proceeds  bat  hud  converted  the  same  to  his  own  use.  The  judge  instructed 
the  j  ury  that  the  defendant  was  an  agent  or  servant  within  the  statute.  Verdict 
of  guilty,  and  the  judge  regarding  the  question  of  law  as  somewhat  doubtful, 
reported  the  case  for  this  court's  opinion. 

Dewbt,  J.  In  the  case  of  Commonwealth  v.  8team»^*  cited  by  the  defend- 
ant's counsel,  it  was  decided  that  an  auctloneeer  who  receives  money  on 
the  sale  of  his  employer's  goods  and  converts  it  to  his  own  use  Is  not  such  an 
agent  or  servant  as  is  intended  by  the  Revised  Statutes ^  That  case  is  decisive  of 
the  present.  A  distinction  was  suggested  by  the  attorney  for  the  Commonwealth 
between  the  two  cases,  namely,  that  an  auctioneer  Is  an  agent  for  many  persons 
and  must  of  necessity  have  the  authority  to  intermingle  the  moneys  received 
from  various  sales. 

The  present  case,  as  stated  in  the  report,  sets  forth  only  the  agency  of  the 
defendant  as  a  collector  of  bills  for  a  single  newspaper  establishment;  but 
practically,  we  know  very  well  this  class  of  agents  are  employed  in  a  collecting 
tour  by  many  different  offices.  We  do  not,  however,  think  that  the  liability  of 
the  party  to  the  penalties  tor  an  act  of  embezzlement  depends  so  much  on  that 
circumstance  as  upon  the  nature  of  the  agency,  aud  more  especially  upon  the 
right  of  property  in  the  specific  article  alleged  to  have  been  embezzled.  In  the 
case  of  a  domestic  servant,  and  to  some  extent  in  the  case  of  a  special  agency, 
the  right  of  property  and  the  possession  continue  in  the  principal,  and  a  dis- 
posal of  the  proptTty  would  be  a  violation  of  the  trust,  and  an  act  of  embezzle- 
ment. But  cases  of  commission  merchants,  auctioneers,  and  attorneys 
authorized  to  collect  demands,  stand  upon  a  dlffere  t  footing;  and  a  failure  to 
pay  over  the  balance  due  their  employers,  upon  their  collections,  will  not,  under 
the  ordinary  circumstances  attending  such  agency,  subject  them  to  the  heavy 
penalties  consequent  upon  a  conviction  of  the  crime  of  embezzlement. 

New  trial  ordered, 

§  879.  "  Affent   or  Servant "  —  Keeper  of   County  Poor-Houae.  —  A 

keeper  of  a  county  poor-house  is  not  the  *<agent  or  servant"  of  the  superin- 
tendent who  employs  him.^ 

§  d79a.  '*  Bailees."  —  A  hirer  of  a  domestic  animal  is  not  a  <<  bailee  or 

other  agent ' ' '  within  the  Alabama  statute .    The  Texas  statute  includes  only  such 

1  11  Meto.  84  (1840).  •  Goats  v.  People,  23  N.  Y.  845  (1800). 

>  ch.  120,  eeo.  80.  «  Watson  v.  State,  70  Ala.  18 ;  45  Am.  Bep. 

S  8  Mete.  343.  70  (1881). 
4  Ch.  128,  seo.  88. 
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bailments  where  the  bailee  has  possession  of  the  property  for  the  benefit  of  the 
bailor,  and  not  when  Its  possession  is  held  for  the  benefit  of  the  bailee,  such  as 
for  hire.* 


880.  Wbo  is  not  *<  Olerk  or  Servant"  within  t2ie  Statate. — In  B.  Y. 

May,^  the  prisoner  was  employed  by  an  iron  company  to  obtain  orders  at  N.» 
and  received  a  commission  npon  the  orders  he  obtained.  It  was  his  duty  to 
account  to  the  company  for  any  money  which  he  might  receive  for  them,  bat  it 
did  not  appear  that  it  was  his  duty  to  receive  money  for  them.  It  was  held 
that  he  was  not  a  *^  clerk  or  servant"  within  the  statate. 

In  B,  V.  Brew,^  the  prisoner  was  a  member  of  a  friendly  society  and  one  of  a 
joint  committee  appointed  by  his  own  and  another  society  to  manage  an  excur- 
sion of  the  members  by  railway.  He  was  nominated  by  the  committee  to  sell 
the  excursion  tickets  which  together  with  the  money  produced  by  their  sale 
belonged  to  the  two  societies,  and  it  was  his  duty  to  pay  over  the  money  to 
another  person,  but  he  was  to  have  no  remuneration  for  his  services.  It  was 
held  that  he  was  not  a  **  clerk  or  servant'*  within  the  statute  and  could  not  be 
convicted  of  embezzling  the  money  received  from  the  sale  of  the  tickets. 

In  B,  V.  BameSf^  the  prisoner  being  in  difflcalties  assigned  all  his  book  debts, 
estate  and  effects  to  trustees  for  the  benefit^ of  creditors.  He  was  employed  by 
the  trustees  at  a  salary,  to  manage  the  business  and  collect  the  debts  for  thenif 
during  which  time  he  received  the  amount  of  two  debts  for  wliich  he  did  not  ac 
count.    It  was  held  that  he  was  not  a  **  clerk  or  servant "  within  the  statute. 

In  £.  V.  Freeman f^  the  prisoner  had  worked  for  A.  now  as  a  regular  laborei 
and  again  as  a  roundsman.    Not  being  then  in  his  service  he  was  sent  by  H.  tQ. 
get  a  check  cashed  at  a  banker's,  for  doing  which  he  was  to  be  paid  six  pence.    It 
was  held  that  the  prisoner  was  not  a  **  servant  "of  A.  within  the  statute. 

And  as  to  who  are  not  within  the  phrase,  <*  clerk  or  servant,"  see  cases 
below.* 


§  881 .  <<  Servant "  —  Constable  Employed  to  Ctollect  Olaim.  —  In  PeopU 

V.  AHetif"^  a  constable  was  employed  to  collect  certain  demands  without  suit, 
and  by  suing  them  before  a  justice  of  the  peace  if  he  could  not  collect  them 
without.  It  was  held  that  he  was  not  a  <'  servant "  of  the  creditor  within  the 
statute. 

§  882.  **  Servant "  —  Tradesman  Taking  Goods  to  be  Manufactured.  — 

So  a  tradesman  or  mechanic  to  whom  raw  materials  are  given  at  his  own  store 
to  be  made  up  (as  leather  to  be  made  into  shoes)  is  not  guilty  of  embeszlement 
in  converting  it.* 


1  Reed  v.  State,  16  Tex.  (App.)  686  (1884). 

S  L.  A  0. 18  (1861). 

8  L.  ft  O.  846  (1868). 

4  8  Cox,  129  (1868). 

»  6  C.  ft  P.  634  (1838). 

•  R.  V.  Sampson,  1  Cox,  865  (1846) ;  R.  v, 
Townsend,  S  Cox,  24  (1846) ;  R.  v,  Waite,  3 
Cox,  246  (1847) ;  R.  v,  Trueman,  3  Cox,  806 
(1847) ;  B.  «.  Hall,  13  Cox,  49  (1876) ;  &.  v. 
Nettleton,  1  Moody,  269  (1830) ;  R.  v.  Town- 
Bend,  2  C.  ft  K.  168  (1846).  An  agent  on  com- 


mission is  not  a  *'  servant."  R.  «.  Goodbody, 
8C.  ft  P.  666  (18S8);  R.  v.  Negns,  L.  R.  2  0. 
C.  R.  84.  And  see  R.  v.  Taylor,  10  Cox,  644, 
(1867) ;  R.  V.  Mayle,  11  Cox,  160  (1888) ;  R.  «. 
Diprose,  11  Cox,  185  (1868) ;  R.  v.  Tjiie,  U 
Cox,  241  (1869);  R.  v.  Marshall,  11  Cox,  490 
(1870) ;  R.  V,  Bowers,  10  Cox,  250  (1866) ;  B. 
V.  Walker,  D.  ft  B.  600  (1858). 

T  6  Denlo,  76  (1847). 

•  People  V.  Burr.  41  How.  Pr.  298  (1871); 
Com.  V.  Yoang,  9  Gray,  6  (1867). 
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§888.  Servant  Must  Have  Authority  to  Receive  Money.  —  In  B.  v. 

Eawtin^^  A.  owed  £5  to  B.,  and  A.  paid  it  to  C,  a  servant  of  B.  who  was  not  author, 
ized  by  B.  to  receive  it,  though  A.  supposed  he  was  so.  C.  never  accounted 
to  B.,  but  it  was  held  he  was  not  guilty  of  embezzlement.  **  It  appears  to  me,'' 
said  Aldkrsom,  B.,  **  that  the  nearest  case  to  the  present  is  that  of  Jt,  v.  Cravh 
ley.  In  that  case  a  servant  who  was  not  authorized  to  receive  money  was 
standing  near  a  desk  in  his  master's  counting-house,  and  a  person  who  owed 
money  to  the  master  paid  this  servant,  supposing  that  he  was  authorized  to 
receive  the  money,  and  the  servant  never  accounted  for  the  money  to  his  master. 
This  was  held  no  embezzlement."  ^ 

In  £.  V.  T?iorleyf^  the  prisoner  was  charged  as  the  servant  of  Humphrey 
Brown  and  others,  with  the  embezzlement  of  £8,  4s,  lOd,  received  by  him  by 
virtue  of  his  employment. 

The  prisoner  was  a  servant  of  H.  Brown  &  Sons,  carriers,  who  had  a  ware* 
house  at  Birmingham :  his  employment  was  to  look  up  goods  to  be  carried  by 
his  masters'  wagons;  but  he  had  no  authority  to  receive  money,  all  moneys 
were  collected  and  received  by  a  collecting  clerk. 

Mr.  Price,  a  debtor  to  Brown  &  Sons,  went  into  the  counting-house,  part  of 
their  warehouse  at  Birmingham,  and,  seeinnc  the  prisoner  there  standing  at  the 
desk,  with  some  books  near  him,  and  supposing  him  to  be  a  clerk  authorized  to 
receive  moneys,  paid  him  £8,  4s,  lOd;  for  which  the  prisoner  gave  a  receipt 
In  his  own  name  for  Brown  &  Sons. 

This  sam  the  prisoner  fraudulently  applied  to  his  own  use. 

By  the  7  and  8  George  IV.,  it  is  provided  that  if  any  clerk  or  servant,  or  any 
person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall 
by  virtue  of  such  employment,  receive  or  take  into  his  possession  any  money 
for  or  in  the  name  of  his  master,  and  shall  f  raudently  embezzle  the  same,  every 
such  offender  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his 
master,  although  such  money  was  not  received  into  the  possession  of  such 
master,  otherwise  than  by  the  actual  possession  of  his  clerk,  servant  or  other 
person  so  employed. 

This  clause  does  not  differ  materially  from  the  statute,'  on  which  Bex  v. 
MellUhf^  was  decided.  The  learned  judge  would  have  directed  an  acquittal, 
had  not  a  similar  case  been  cited  from  an  old  edition  of  Archbold's  Criminal 
Law,  as  decided  by  Holroyd,  J.,  at  York,  in  which  the  contrary  la  stated  to  have 
t>een  ruled;  and,  upon  conferring  with  Mr.  Baron Bayley,  he  thought  there  was 
sufficient  doubt  to  make  it  fit  that  the  case  should  be  considered  by  the  judges.* 

In  Easter  term,  1832,  all  the  judges  (except  Lord  Lyndbubst  and  Taunton, 
J,)  met  and  having  considered  this  case,  were  unanimously  of  opinion  that,  as 
the  servant  had  no  authority  to  receive  the  money,  the  case  was  not  within  the 
statute ;  and  the  conviction  was  therefore  wrong. 

In  ^.  V.  Beacocky'^  the  prisoner  was  indicted  for  having  feloniously  embezzled 
the  sum  of  10s  received  by  him  by  virtue  of  his  employment  as  the  servant  of 
the  prosecutor. 

Sanders^  for  the  prosecution,  proved  that  the  prisoner  had  been  formerly  ap- 
prenticed to  the  prosecutor,  who  is  a  shoemaker,  and  that  on  a  certain  day  he 

1  7  C.  ft  P.  281  (1886).  S  1  Moody.  348  (1882). 

*  Nor  was  O.  guilty  of  the  larceny  of  the  *  89  Qeo.  III.,  ob.  86. 

money  as  that  of  B.  as  it  had  never  oome  to  ^  Russ.  A  Ky.  80. 

B.*B  hands  nor  of  the  money  of  A.,  as  he  bad  *  Bex  v,  Beechey,  R.  A  B.  819. 

parted  with  the  property  in  it.  ^  i  Ooz,  187  (1845). 
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came  to  him  and  ordered  two  pairs  ol  shoes  to  be  made  for  two  ladies.  When 
the  shoes  were  made,  he  called  again,  and  offered  to  take  home  the  shoes. 
They  were  given  to  him  for  that  purpose  by  the  prosecutor,  bat  no  authority 
whatever  was  given  to  him  to  ask  for  or  receive  the  price  of  them.  Not  long 
after  this  the  prosecutor'  met  him,  and  demanded  the  money,  which  thoo^  he 
did  not  deny  to  have  received,  he  declined  to  hand  over. 

Pattbson,  J.  This  charge  can  not  be  supported  on  this  evidence.  An  ex- 
press aathority  to  receive  the  money  charged  to  have  been  feloniously  em- 
bezzled, or  a  general  employment  as  a  servant,  must  be  proved;  for  the  indict- 
ment alleges  that  the  money  was  received  by  virtue  of  such  employment  as 
servant.  The  prisoner  in  this  case  was  not  employed  to  carry  home  these 
goods  as  a  servant,  nor  had  he  any  authority  to  demand  or  receive  the  price  of 
them.  He  did  not,  therefore,  receive  money  by  virtue  of  any  employment  by 
the  prosecutor;  and  if  customers  pay  money  under  such  circumstances,  they  do 
so  in  their  own  wrong;  and  being  still  liable  to  the  prosecutor,  he  is  not  dam- 
nified by  the  act  of  the  prisoner.    The  prisoner,  therefore,  must  be  acquitted. 

Not  guxUy. 

{  884. Act  most  be  in  Course  of  Employment.  —  The  act  must  be  in 

the  course  of  the  servant's  employment.^ 

§  885. '  <  By  Virtue  of  His  Employment." —  In  B.  v.  Snowley,^  it  appeared 

that  the  prisoner  was  hired  by  the  prosecutor  to  lead  a  stallion  round  the 
country  during  the  season,  and  he  was  to  charge  for  each  mare  80s,  and  not  to 
take  less  than  20s.  He  stated  that  his  account  contained  every  sum  due  to  his 
master;  but  it  was  proved,  that  a  sum  of  6s,  which  was  the  whole  charge  he 
had  made  for  covering  one  mare,  was  not  included  in  his  account. 

Mr.  Justice  J.  Parks  (having  conferred  with  Mr.  Justice  Littlbdale)  .  This 
is  not  au  embezzlement.  To  constitute  an  embezzlement,  the  prisoner  must 
have  received  the  money  by  virtue  of  his  employment ;  and  as  it  was  his  duty 
to  take  dOs,  and  not  less  than  20s,  this  sum  of  6s  was  not  received  by  him  by 
virtue  of  his  employment.    He  must,  therefore,  be  acquitted. 

Verdict,  not  ffwUf/. 

In  State  v.  Johneony^  Seevbrs,  J.,  said:  **  The  facts  are  that  Mr.  Heberllng 
was  deputy  United  States  Marshal,  and  desired  certain  prisoners  taken  from 
the  penitentiary  at  Ft.  Madison  to  Dubuque,  and  he  employed  the  defendant  to 
perform  the  required  service.  In  pursuance  of  authority  given  him  by  Heberling 
the  defendant  received  the  prisoners,  and  there  was  delivered  to  him  at  the  same 
time  by  the  warden  of  the  penitentiary  a  certain  sum  of  money  belonging  to  them. 
The  defendant  converted  the  money  to  his  own  use,  and  the  question  is  whether 
this  constitutes  a  crime  within  the  statute.  That  the  defendant  was  the  agent  or 
servant  of  Heberllng,  and  that  he  was  authorized  to  take  charge  of  the  prisoners, 
may  be  conceded;  but  the  point  is,  was  the  nature  and  scope  of  his  employment 
such  as  to  embrace  therein  the  receipt  of  money,  and  is  it  essential  such  should 
have  been  the  case  ?  A  careful  examination  of  the  evidence  satisfies  us  the  defend* 
ant  was  not  authorized  by  Heberling  to  receive  any  money,  nor  was  it  embraced 
within  the  nature,  scope  or  extent  of  the  employment.  The  receipt  of  money 
was  not  contemplated  by  either  party  at  the  time  of  employment.    Because  the 

1  R.  V.  Smith,  1  Lew.  86  (1823) ;  B.  v.  Grow,  9  4  O.  A  P.  390  (1830). 

1  Lew.  88  (1823) .  S  49  lowft,  lU. 
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defendant  had  authority  to  receive  the  priso|;kers,  the  money  was  paid  him  by 
the  warden.  The  latter  had  taken  the  money  from  the  prisoners  and  was  ac- 
countable to  them  therefor,  and  as  they  were  being  transferred  or  taken  out  of 
his  custody,  the  warden,  instead  of  giving  the  money  to  them,  saw  fit,  and  on 
his  own  motion,  to  pay  or  give  it  to  the  defendant.  But  he  liad  no  authority 
from  Heberling  to  do  so.  The  defendant,  in  this  respect,  was  the  agent,  ser- 
vant, or  employe  of  the  warden.  As  Heberling  never  authorized  the  warden  to 
pay  the  money  to  the  defendant,  he  was  not  responsible  therefor,  nor  was  the 
defendant  bound  to  account  to  him  therefor.  Under  the  statute,  there  must 
exist  the  relation  of  master  and  servant,  or  employer  and  employe,  and  the 
property  stolen  or  converted  must  have  been  received  '  by  virtue  of  such  em- 
ployment.' The  servant  or  employe  must  have  been  authorized  to  receive  the 
property,  or  the  nature,  scope  and  extent  of  the  employment  must  have  been 
such  as  to  warrant  the  receipt  of  the  property  embezzled.  The  fact  that  the 
money  belonged  to  the  prisoners  makes  no  difference.  Suppose  the  defendant 
had  been  employed  to  receive  of  the  warden  a  horse,  and  the  latter  saw  proper 
to  give  him,  not  only  the  horse,  but  a  sum  of  money  to  be  delivered  to  Heber- 
ling, it  could  not,  we  think,  be  successfully  claimed  that  the  money  was  received 
by  virtue  of  the  employment  of  the  defendant  by  Heberling.  The  views  herein 
advanced  are  supported  by  cases  adjudicated  under  an  English  statute  identi- 
aal  in  subWnce  with  ours.^  'The  embezzlement  of  money  by  a  servant  not 
authorized  to  receive  it  is  not  within  the  statute,  although  the  party  paying  him 
it  supposes  that  he  is  so  authorized.' 

•*  Reversed." 

§  886.  "  By  Virtue  of  Such  Bmployment "  —  Mere  Oasual  Employment 

Not  Within  Statute.  —  In  Johnson  v.  State,*  **  the  prisoner,"  said  the  Supreme 
Court,  '<  now  and  then  <  went  on  errands '  for  the  prosecutrix,  but  it  does  not 
appear  that  he  was  regularly  in  her  employment.  The  prisoner  is  a  German, 
and  does  not  speak  or  understand  very  well  the  English  language.  The  prose- 
•cutrix  sent  him  one  day  with  a  note  to  one  Harrison,  a  neighbor,  the  contents 
of  the  note  were  not  made  known  to  the  prisoner;  but  as  a  matter  of  fact,  the 
note  requested  Mr.  Harrison  to  lend  the  prosecutrix  five  dollars;  the  note  was 
delivered  by  the  prisoner  to  Mr.  Harrison,  who,  unseen  by  the  prisoner,  enclosed 
a  five  dollar  bill  in  an  envelope  and  handed  it  to  the  prisoner,  to  be  delivered  to 
the  prosecutrix;  the  money  was  not  delivered  and  the  prisoner  on  being  inter- 
rogated, gave  contradictory  statements  about  it,  and  was  arrested  and  indicted 
in  one  count  for  embezzlement,  and  the  other  for  larceny.  He  was  convicted 
ot  embezzlement. 

"  The  statute  under  which  the  conviction  was  had,  is  as  follows  :<  Any  officer, 
agent,  or  clerk  of  any  incorporated  company,  or  any  clerk  or  agent  of  a  copart- 
nership or  private  person,  except  apprentices  and  other  persons  under  the  age 
of  eighteen  years,  who  embezzles  or  fraudulently  converts  to  his  own  use  any 
money  or  property  of  another,  which  has  come  to  his  possession,  or  is  under 
his  care  by  virtue  of  such  employment,  shall,  on  conviction,  be  punished  by 
confinement  in  the  penitentiary  not  less  than  five  nor  more  tiian  twenty  years."' 

<<  It  is  manifest  that  the  facts  of  this  case,  whether  they  make  out  a  case  of 
iraudulent  breach  of  trust  or  larceny,  do  not  make  out  a  case  of  embezzlement. 

1  BoBOoe's  Or.  Bv.  438,  Ui,  442.  •  8  Code,  sec.  4708. 

STBaxt.  379  (1878). 
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A  mere  casual  employment  in  such  a  case  does  not  fall  within  the  meaning  of 
the  statute.  It  was  intended  to  protect  employers  against  the  frauds  and  pecii* 
lations  of  persons  in  their  regular  employment,  who  by  virtue  of  such  employ- 
ment might  come  into  the  possession  of  money  or  proper^,  and  fraudulently 
appropriate  the  same  to  their  own  use,  and  not  to  a  casual  messenger  who 
might  be  entrusted  with  the  temporary  possession  thereof.  In  ffawM'M  (7ase,i 
it  was  held  to  be  a  necessary  fact  that  the  defendant  received  the  pTojfcrtj  in 
the  course  of  his  employment  to  make  a  case  of  embezzlement.  The  employ- 
ment referred  to  must  be  the  regular  employment  of  the  defendant  as  anofficer, 
agent  or  clerk  of  any  incorporated  company,  or  any  clerk  or  agent  of  a  copart- 
nership, or  the  regular  derk  or  agent  of  any  private  person,  as  a  merchant^ 
factor,  mechanic,  or  manufacturer,  having  clerks  or  agents  in  their  regular 
employment,  and  it  must  be  in  virtue  of  and  in  the  course  of  such  regular 
employment  that  the  money  or  property  must  come  into  the  hands  of  the  defend- 
ant, to  bring  the  offense  within  this  particular  statute.' 

«  Let  the  judgment  be  reversed  and  arrested,  and  the  prisoner  remanded  and 
held  for  another  indictment." 

§  S87.  Statutes  as  to  Bmbaaalement  of  Agents,  etc.»  Apply  Only  U> 

Those  to  Whom  Securities  are  Bntrosted  in  Course  of  Business. — In  R*  v. 
Jhrince^  the  prisoner  was  convicted  on  the  statute  62  George  III.*  entitled  ** an 
act  for  more  effectually  preventing  the  embezzlement  of  securities  for  money 
and  other  effects,  left  or  deposited  for  safe  custody,  or  other  special  purpose^ 
in  the  hands  of  bankers,  merchants,  brokers,  attorneys,  or  oUier  agents.'*  Mr. 
Jacob,  one  of  the  prosecutors,  stated,  that  he  was  in  partnership  with  Mr. 
Campbell,  and  that  in  the  month  of  October,  1835,  Prince,  the  defendant,  came 
to  liim  in  a  friendly  way,  and  told  him,  that  as  money  would  soon  become 
rather  scarce,  U  he  had  any  engagements  to  meet  he  had  better  provide  tlie 
money  in  time ;  and  added,  tliat  if  he  would  draw  bills  on  Mr.  Henry  Hughes, 
he  (Prince)  would  get  them  discounted  for  him,  and  liand  the  money  over.  He 
then  drew  a  bill  for  £1,666  4s,  wliich  Prince  got  discounted  and  paid  over  the 
produce.  Another  bill  was  then  drawn  for  £1,681  68,  which  was  given  to  Prince, 
to  get  it  discounted,  but  which  he  had  not  returned.  The  witness,  in  his  cross- 
examination,  said  that  Prince  was  a  general  mercliant,  that  he  had  known  him 
fifteen  years,  and  during  that  time  had  had  a  great  many  friendly  transactions 
with  him,  and  had  given  and  received  accommodation  to  a  very  large  amoont. 

Abbott,  C.  J.  On  looking  at  this  act  of  Parliament,  I  very  much  doubt 
whether  it  applies  to  a  case  like  the  present;  for  this  is  a  case  of  a  deposit 
vrith  a  private  friend,  and  the  act  recites  that  it  is  expedient  that  due  provision 
should  be  made  to  prevent  embezzlement  by  persons  entrusted  by  their  cus- 
tomers and  employers. 

Dtnman^  C.  S.  The  words  of  the  statute  include  agent;  and  I  submit,  with 
the  greatest  confidence,  tliat  the  defendant  in  tills  case  must  be  considered  as 
an  agent  for  the  purpose  of  getting  the  bill  discounted. 

Plattj  on  the  same  side.  If  the  Legislature  had  had  this  particular  case  in 
view,  the  words  used  could  not  have  been  more  general.    The  enacting  part 

170.AP.  281.  .    »  2  CAP.  617  (1887). 

>  People  V.  Hennessy,  15  Wend.  147;  Peo-  «  oh.  68.  n 

pie  V.  Allen,  6  Denio,  76;  Lambeth  v.  State, 
M.  8.  Jaokson»  1877. 
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does  not  refer  to  the  recital.  The  words  there  used  are  not  **  agents  of  the 
description  aforesaid,"  bat  they  are  "  agent  or  agents  of  any  description  what- 
soeyer."  If  it  was  not  Intended  to  apply  to  a  case  Uke  this,  then  these  gen* 
era]  words  might  have  been  left  ont. 

Abbott,  C.  J.  From  the  expression  of  the  object  of  the  act  of  Parliament^ 
as  described  in  the  recital,  it  seems  to  me  that  it  was  the  intention  of  the  Leg- 
islature to  apply  the  criminal  remedy  to  the  case  of  persons,  who,  in  the 
exercise  of  these  practices  and  business  should  be  entrusted  with  securities, 
etc. 

The  question  is,  whether  persons  materially  assisting  and  accommodating 
each  other  are  within  the  act.  On  the  part  of  the  prosecution,  it  is  said,  that 
if  the  words  "  agent  or  agents  of  any  description  whatsoever,"  were  not  meant 
to  apply  to  all  cases,  they  might  as  well  have  been  left  out;  but  on  the  other 
hand,  it  may  be  said,  that  if  the  statute  was  intended  to  apply  to  all  persons  as 
agents,  then  the  words  <<  bankers,  merchants,  brokers,  and  attorneys  "  migha 
have  been  omitted  altogether;  and  they  would  have  been  so,  if  it  bad  not  been 
intended  to  confine  the  provisions  of  the  statnte  to  the  cases  there  mentioned. 
I  am  of  the  opinion  that  this  case  is  not  within  the  particular  act  of  Parliament. 
It  is  always  important  to  see  that  cases  of  such  a  description  are  brought,  not 
merely  within  the  letter,  but  within  the  spirit  and  meaning  of  the  act,  before  a 
party  is  pronounced  to  be  guilty. 

The  jury  then,  under  his  lordship's  direction,  found  the  defendant 

yot  gtUUy. 

§  888. Takinfir  Must  be  '<  On  Acoount  of  liaster."  —  The  taking  under 

the  English  statute  must  be  for  or  on  account  of  the  master .^  Where  a  servant 
who  was  hired  to  grind  grain  was  ordered  not  to  grind  but  for  those  furnishing  a 
ticket —  as  evidence  of  tiieir  right  —  and  he  ground  grain  for  parties  not  having 
tickets  and  kept  the  money,  he  was  held  not  guilty  of  embezzlement,  the  money 
not  being  received  **  on  account  of  "  his  master,  but  for  his  own  improper  use.* 

In  £.  V.  CuUum,*  the  prisoner  was  employed  by  B.  to  navigate  a  barge,  and 
was  entitled  to  half  the  earnings  after  deducting  the  expenses.  His  whole  time 
was  to  be  at  S.'s  service,  and  his  duty  was  to  account  to  S.  on  his  return  after 
every  voyage.  In  October  prisoner  was  sent  with  a  barge  load  of  bricks  to  L., 
and  was  there  forbidden  by  S.  to  take  back  manure  for  P.  Notwithstanding 
this  prisoner  took  the  manure  and  received  £4  for  the  freight,  and  appropriated 
it  to  his  own  use.  It  was  not  proved  that  he  professed  to  carry  the  manure  or 
receive  the  freight  for  his  master,  and  the  servant  who  paid  the  £4  said  that  it 
was  for  the  carriage  of  the  manure,  but  he  did  not  know  for  whom  it  was  paid. 
ffeldf  that  the  prisoner  could  not  be  convicted  of  embezzlement,  as  the  money 
was  not  received  in  the  name,  or  for,  or  on  account  of  his  master.  Bovill,  C. 
J.  '<  Under  the  former  act  the  words  *  by  virtue  of  such  employment'  led  to 
difficulties.  And  in  Eez  v.  8wmUy^  and  Begina  v.  HarrUy  where  the  money  em- 
bezzled had  been  received  by  a  servant  for  his  master,  but  not  by  virtue  of  his 
employment,  it  was  held  that  the  servant  could  not  be  convicted  of  embezzle- 
ment. In  24  and  25  Victoria,*  those  words  have  been  left  out,  and  it  is  enacted 
that  whosoever  being  a  clerk  or  servant,  or  being  employed  for  the  purpose  or 
in  the  capacity  of  a  clerk  or  servant,  shall  fraudulently  embezzle  any  money, 

1  See  B.  V.  Read,  14  Cox,  17  (1878).  8  I30ox, 469;  L.  B.  S 0. 0.  B.  28. 

s  B.  V.  Harris,  Dears.  814  (1864).  «  oh.  96,  sec  68. 
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etc.,  which  shall  be  delivered  to,  or  received,  or  taken  into  poBsesslon  by  him 

for  or  in  the  name,  or  on  the  account  of  his  master  or  employer,  shall  be 

deemed  to  have  feloniously  stolen  the  same  from  his  master  or  employer.    It  Is 

still  necessary,  therefore,  that  the  money  be  delivered  to,  or  received,  or  taken 

into  possession  by  the  servant  for,  or  in  the  name,  or  on  the  account  of  the 

master  or  employer,  to  constitute  embezzlement.    Now  ij&  this  case  what  the 

prisoner  did  was  to  use  the  barge  for  his  own  purpose  to  earn  money,  not 

for  his  master,  but  for  himself.    It  Is  expressly  stated,  <  that  it  was  not  proved 

that  he  professed  to  carry  the  manure,  or  to  receive  the  freight  for  his  master, 

and  that  the  servant  who  paid  the  £4  said  that  he  paid  it  to  the  prisoner  for  the 

carriage  ef  the  manure,  but  that  he  did  not  know  for  whom.'    On  the  facts 

stated,  it  is  more  consistent  to  infer  that  the  prisoner  was  using  his  master's 

property  for  his  own  purposes  than  for  those  of  his  master.    If  that  be  the 

true  view,  the  money  was  received  by  the  prisoner  for  himself  and  not  for  his 

master.    This  case  is  therefore  not  within  the  statute,  and  the  conviction  must 

be  quashed."    Bramwell,  B.    **l  am  of  the  same  opinion.    We  must  look  at 

the  substance  of  the  thing.    The  wrong  done  was  not  in  not  paying  over  the 

money  to  his  master,  but  in  improperly  using  his  master's  chattel;  and  the 

case  is  well  lUustrated  by  a  man  improperly  using  his  master's  barge  at  a 

boat  race  and  charging  persons  so  much  apiece  to  stand  upon  it  to  see  the 

race.    The  man  is  no  otherwise  dishonest  except  in  using  his  master's  barge 

Improperly.    The  case  is  certainly  not  within  the  words  of  the  statute.    The 

money  was  not  received  by  the  prisoner  for  or  in  the  name  or  on  account 

of  his  master.    I  doubt  whether,  though  he ,  had  used  his  master's  name  In 

the  transaction,  the  case  would  have  been  within  the  statute.    For,  suppose  a 

servant  had  a  cart  and  horse  of  his  own,  and  had  used  that  as  if  it  had  been 

his  master's,  would  a  receipt  of  money  In  his  master's  name  have  sufficed 

then?    In  the  desire  to  avoid  difficulties,  words  have  been  introduced  into 

the  enactment  which  I  think  may  at  some  future  time  create  a  difficulty." 

Blackburn,  J.    <<  I  am  of  the  same  opinion.    It  is  BtiU  necessary  under  the 

present  act  that  the  servant  should  have  stolen  his  master's  property,  and  it 

must  stlU  be  the  master's  money  when  received  by  the  servant.    I  can  not  see 

that  such  is  the  case  here.    The  prisoner  had  no  authority  to  carry  the  manure 

in  his  master's  barge;  he  was  acting  in  a  way  that  he  had  been  forbidden  to  do 

by  his  master,  and  so  earned  the  money.    In  what  sense  can  it  be  said  that  the 

money  so  earned  was  the  master's?    If  the  money  had  not  been  paid,  could  the 

master  have  sued  for  it?    There  was  no  contract  made  with  him.    Abchtbat.t>, 

J.    « I  am  of  the  same  opinion.    The  only  doubt  raised  is,  whether  the  money 

earned  by  the  use  of  the  master's  barge  could  be  said  to  be  the  master's  on  an 

implied  contract;  but  I  think  that  when  the  manure  was  carried,  as  in  this 

case,  no  action  could  have  been  brought  by  the  owner  of  the  barge  for  the 

freight  of  the  manure."    Honetican,  J.,  concurred. 

ConvietUm  quashed, 

§889.  Bmbesslement — BreaOh  of  Contract  Not.  —  In  J&i&a  v.  People,!  it 
was  held  that  where  money  is  placed  in  the  hands  of  the  prisoner,  to  be  loaned 
for  one  year  at  ten  per  cent  interest,  and  a  part  of  it  was  by  him  converted  to 
his  own  use,  if  the  defendant  acted  merely  as  an  agent  in  the  matter  he  is  guUty 
of  embezzlement;  but  if  he  guarantees  the  payment  of  ten  per  cent  interest, 

188  HL  495. 
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and  is  personally  liable  for  the  repayment  of  money,  no  embezzlement  is  com- 
mitted. Per  Cubiam:  '<  This  was  an  indictment  in  the  Clrcait  Coart  of  Kane 
Connty  against  John  C.  Eribs,  for  embezzlement.  On  a  trial  of  the  cause,  the 
defendant  was  found  guilty  and  sentenced  to  the  penitentiary  for  one  year. 

"  It  appears,  from  the  evidence  introduced  on  the  trial  of  the  cause,  that 
George  U.  Shaver,  on  the  26th  day  of  June,  1874,  placed  in  the  hands  of  the  de- 
fendant $550,  to  be  loaned  at  the  rate  of  ten  per  cent  for  one  year.  A  receipt 
was  given  for  the  money,  which  was  as  f oUows :  — 

<<<  Elgin,  III.,  June  26, 1874. 

<<  *  Received  of  George  U.  Shaver,  five  hundred  and  fifty  doUars,  to  be  loaned 

at  ten  per  cent,  for  one  year  from  this  date. 

"«  John  C.  Kribs.' " 

<*  One  hundred  and  fifty  dollars  was  paid  back  to  Shaver  on  the  9th  day  of 
November,  1874,  and  at  the  same  time  interest  was  paid  on  the  entire  amount 
to  the  1st  day  of  December,  1874.  The  balance  of  the  money  the  defendant 
converted  to  his  own  use. 

<<  If  the  money  was  placed  in  the  hands  of  the  defendant  to  be  loaned  for  one 
year,  upon  real  estate  security,  at  ten  per  cent  per  annum,  and  he  fraudulently 
converted  the  same  to  his  own  use,  the  defendant  would,  no  doubt,  be  guilty 
of  the  offense  charged.  If,  on  the  other  hand,  Shaver  placed  the  money  in  the 
hands  of  the  defendant  and  looked  to  him  for  a  repayment,  and  relied  upon  the 
guaranty  of  the  defendant  for  ten  per  cent  interest  from  the  time  the  money  was 
paid  over,  then  no  conviction  could  be  had.  While  we  do  not  propose  to  ex- 
press any  opinion  on  the  evidence,  yet  the  fact  that  the  defendant  guaranteed 
ten  per  cent  interest  from  the  date  the  money  was  received,  and  the  subsequent 
payment  of  interest  on  the  money  to  December  1,  1874,  in  connection  with  the 
agreement  to  repay  the  $400  on  thirty  days*  notice,  may  properly  raise  a  well 
founded  doubt  in  regard  to  the  guilt  of  the  defendant.  The  proposition  is  too 
plain  to  admit  of  argument,  that  if  Shaver,  when  he  gave  the  money  to  the 
defendant,  relied  upon  his  honesty  or  responsibility  to  return  it,  with  ten  per 
cent  interest,  he  can  not  resort  to  the  criminal  laws  of  the  State  to  assist  him  to 
collect  the  debt.  But,  aside  from  these  considerations,  the  record  discloses  an 
error  for  which  the  judgment  of  the  Circuit  Court  must  be  reversed.  On  the 
trial,  the  court  allowed  the  People,  over  the  objection  of  the  defendant,  to 
prove  that  the  defendant  had  collected  or  received  money  belonging  to  other 
parties  and  on  several  occasions,  which  he  had  fraudulently  converted  to  his 
own  use.  This  was  error.  The  evidence  should  have  been  confined  to  the 
charge  for  which  the  defendant  was  indicted.  On  the  trial  of  this  indictment, 
the  law  did  not  require  him  to  come  prepared  to  meet  other  charges,  nor  does 
it  follow  because  he  may  have  been  guilty  of  other  like  offenses,  that  he  was 
guilty  of  the  offense  charged  in  the  indictment.  The  evidence  should  have  been 
confined  strictly  to  the  offense  charged  in  the  indictment.  This  was  not,  how- 
ever, done,  but  improper  testimony  was  allowed  to  go  to  the  jury,  which  could 
not  fail  to  prejudice  the  rights  of  the  defendant.  For  the  error  in  the  admission 
of  improper  evidence,  the  judgment  will  be  reversed  and  the  cause  remanded. 

"  Judgment  reversed. ^^ 

§  890.  Bhnbeozlement — Not  Paying  over  Money  not.— -In  B,  v.  SodgBOtiy^ 
it  was  the  duty  of  the  prisoner  as  a  clerk  to  receive  money  at  a  stage  office  for 

ISO.  AP.  429  (1828). 
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passengers  and  parcels,  to  enter  it  in  a  book,  and  to  remit  it  to  the  head  <^ce 
in  another  town.  Some  of  the  money  which  he  had  charged  himself  with  in  the 
books,  he  failed  to  remit.  **  This,"  said  Vanghan  B.,  **  is  no  embezzlement;  it 
is  only  a  default  of  payment.  If  the  prisoner  regularly  admits  the  receipt  of 
the  money,  the  mere  fact  of  not  paying  it  orer  is  not  a  felony.  It  is  bat  matter 
of  account." 

In  It.  V.  WhiUf^  A.  placed  some  valuable  securities  in  the  hands  of  W.  with  a 
written  direction  to  invest  them  in  the  funds  "  in  case  of  any  unexpected  ac- 
cident happening  to  A."  No  such  thing  happened,  but  W.  approprl&ted  the 
securities  to  his  own  use.    It  was  held  that  W.  was  not  guilty. 

In  People  v.  Howe,^  the  defendant  procured  a  number  of  applications  for  in- 
surance policies,  giving  credit  and  taking  notes  for  a  portion  of  the  premiums. 
The  company  knowing  this,  issued  the  policies  aQpliedforand  charged  the  pre- 
miums due  to  the  defendant's  account.  He  collected  from  the  holders  small 
sums  until  he  had  received  all  the  premiums.  Part  he  sent  to  the  company, 
part  he  kept.  It  was  held  that  the  failure  to  pay  the  balance  was  not  embezzle- 
ment. 

The  disposal  of  collateral  securities  by  the  holder  of  them,  before  the  debt 
becomes  due,  is  not  embezzlement.'  A  person  who  embezzles  a  check  can  not 
be  convicted  of  embezzling  money  unless  it  Is  shown  that  he  had  converted 
the  check  into  money.* 

§  891.  Bmbesslement — Benderlncr  True  Account  of  Money  Beoeived. — 
In  JB.  V.  Creed f^  the  coUector  of  a  water  company  gave  the  prisoner  certain  bills 
receipted  to  coUect.  Subsequently,  he  asked  the  prisoner  if  he  had  received  the 
amounts,  to  which  he  replied  that  he  had,  and  would  pay  them  over  the  follow- 
ing day;  instead  of  which  he  absconded.    This  was  held  no  embezzlement. 

§  892. Must  have  Denied  Beoeipt. — It  is  not  enough  to  render  a  deik 

guilty  of  embezzlement  that  he  has  received  a  sum  of  money  and  not  entered  it 
in  his  books;  there  must  also  be  evidence  that  he  had  denied  the  receipt  of  it  or 
the  like.*  And  it  is  not  vrithin  the  statute  for  an  age^t  to  enter  on  accoont  a 
larger  amount  as  paid  for  his  employer  than  he  really  had  paid.* 

§  898. Moist  be  <*  Property  of  Another."  —  The  money  must  be  tiie 

property  of  the  person  from  whom  it  is  alleged  to  be  embezzled.* 

In  State  v.  Kentf*  a  collector  of  pew  rents  for  a  church  who  was  entitled  to 
<<  five  per  cent  of  all  the  pew  rents,  no  matter  who  coUected  them,"  was  held 
a  joint  owner  with  the  congregation  of  the  pew  rents  and  not  guilty  of  embea* 
zlement  in  fraudulently  converting  the  pew  rents  to  his  own  use.  They 
were  not  the  property  of  another,  within  the  meaning  of  the  statute  against 
embezzlement. 

Berry,  J.  '*  Section  28,^®  enacts  that  *  if  any  officer,  agent,  clerk  or  ser- 
vant of  any  incorporated  company,  or  if  any  clerk,  agent  or  servant  of  any 
private  person,  or    of   any  copartnership,    *     *     *     embezzles  or  fraudu- 

1  4  O.  A  P.  46  (1829) .  '  B.  v.  Chapman,  1  Ck»z,  47  (1843). 

2  2  Th.  &  0.  (N.  T.  S.  C.)  888  (1873).  «  B.  v.  QloTer,  L.  A  O.  466  (1864) ;  B. «. 
8  Com.  V.  Bntterick,  lOOMass.  1  (1868).  Beanmont.  4  Dears.  270  (1854);  Com.  «. 
«  B.  V.  Kenna,  11  Cox,  123  (1868).  BteamB,2  Mete  248  (1841). 

•  1  C.  &  K.  68  (1848).  •  22  Minn.  41. 

«  B.  V.  Jones,  7  C.  &P.  833  (1887).  ^^  oh.  96.  Qen,  Stats. 
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lently  converts  to  his  own  use,  >»  >»  *  without  consent  of  his  employer  or 
master,  any  money  or  property  of  another,  which  has  come  to  his  possession  or 
is  nnder  his  care  by  virtue  of  such  employment,  he  shall  be  deemed  to  have 
committed  larceny.'  To  sustain  an  indictment  under  this  section  of  the  statute 
the  money  or  property  charged  to  have  been  embezzled,  or  fraudulently  con- 
verted, must  be  the  money  or  property  of  another  than  the  person  indicated* 
The  defendant  was  collector  of  pew  rents  for  a  church  corporation,  and  acted  as 
8nch  under  a  special  and  express  agreement,  by  which,  as  compensation  for  his 
services,  he  was  to  have  *  five  per  cent  of  all  the  pew  rents,  no  matter  who  col- 
lected them.'  The  effect  of  this  a^eement  was  to  vest  in  defendant  an  undi- 
vided one-twentieth  interest  in  the  rents  collected,  and  to  that  extent  to  mulse 
him  an  owner  of  the  same,  jointly  with  the  corporation.  In  other  words,  the 
rents  collected  were  not  the  money  or  property  of  the  corporation,  but  the 
joint  property  of  the  corporation  and  the  defendant.  They  were,  therefore, 
not  the  property  of  another  than  the  defendant.  It  follows  that  the  defendant 
is  not  properly  indictable,  under  the  section  of  the  statute  before  cited,  for  his 
alleged  embezzlement  and  fraudulent  conversion  of  the  same  or  any  part 
thereof.^  This  conclusion  practically  disposes  of  the  case  in  defendant's  favor. 
Were  it  necessary  for  us  to  pass  upon  the  other  points  presented  in  the  argu- 
ment, we  should  be  much  inclined  to  doubt  whether,  independent  of  the  agree- 
ment, the  coarse  of  dealing  between  the  corporation  and  the  defendant,  by 
which  the  former  acquiesced  in  his  practice  of  depositing  the  rents  collected  on 
his  own  general  account,  and  of  treating  the  deposits  as  his  own,  was  not  such 
as  to  divest  the  corporation  of  its  specific  property  in  the  deposits,  and  to 
establish  between  it  and  the  defendant  the  simple  relation  of  creditor  and 
debtor.*  If  this  doubt  be  well  founded,  the  result  would  be  the  same  as  that 
before  reached  upon  the  construction  of  the  agreement.  Judgment  and  order 
refusing  new  trial  reversed." 

§  394.  —^  Property  Must  not  be  In  PoBseasion  of  Owner.  —  In  Common- 
v>eaUh  V.  O  ^Malleyj*  where  A.  handed  B.  a  sum  of  money  to  take  a  portion 
which  A.  had  agreed  to  lend  him,  and  B.  refused  to  give  any  back,  this  was  held 
not  embezzlement.  '*  To  constitute  the  crime  of  embezzlement,"  said  the  court, 
''the  property  which  the  defendant  is  accused  of  fraudulently  and  feloniously 
converting  to  his  own  use  must  be  shown  to  have  been  entrusted  to  him,  so 
that  it  was  in  his  possession,  and  not  in  the  possession  of  the  owner.  But  the 
facts  reported  in  the  bill  of  exceptions  do  not  show  that  the  possession  of  the 
owner  of  the  money  was  even  divested  She  allowed  the  defendant  to  take  it 
for  the  purpose  of  counting  it  in  her  presence,  and  taking  from  it  a  dollar 
which  she  consented  to  lend  him.  The  money  is  alleged  to  have  consisted  of 
two  ten  dollar  bills,  three  five  d  >llar  bills,  a  two  dollar  bill,  and  a  one  dollar 
bill,  amounting  In  all  to  thirty-eight  dollars.  The  one  dollar  he  had  a  right  to 
retain,  but  the  rest  of  the  money  he  was  only  authorized  to  count  in  her  pres- 
ence, and  hand  back  to  her.  He  held  It  in  his  hands,  but  not  In  his  possession, 
aiay  more  than  he  would  have  held  possession  of  a  chair  on  which  she  had  invited 

I  Holme's  Cage,!  Lewtn, 256,  cited  Archb.  Com.  v.  Foster,  107  Mass.  281 ;  2  Blsh.  Cr.  L., 

Or.  Pr.   &    PI.  669,    note;    Reg.  v.  Bren,  sees. 305,356. 

cited  2  Blsh.  Cr.  L.,  sec.  335,  note  3;   Rex  v.  s  See  Com.  v.  Llbbey,  11  Mete.  64;  Com.  v. 

Hoggins.  Uass.  A  Ry.  145;  Com,  v.  Stearns,  Stearns, 2  Mete.  848. 

2  Mete.  848, 849 ;  Com.  v.  Llbbey,  11  Meto.  64 ;  s  97  Mass.  586. 
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him  to  sit.  The  distinction  pointed  oat  In  the  Instructions  of  the  court  between 
his  getting  It  Into  his  hands  with  a  felonious  Intent,  or  forming  the  intent  after 
he  had  taken  It,  was,  therefore,  unimportant.  The  true  distinction,  upon  prin- 
ciple and  authority,  Is  that  stated  by  the  cases  upon  the  defendant's  brief,  that 
if  the  owner  puts  his  property  Into  the  hands  of  another,  to  use  It  or  do  some  act 
in  relation  to  It,  in  his  presence,  he  does  not  part  with  the  possession,  and  the 
conversion  of  it,  animo  furandi,  is  larceny.  Thus  in  PeopU  v.  Call,^  the  de- 
fendant took  a  promissory  note  to  indorse  a  payment  of  Interest  upon  it,  in  the 
presence  of  the  owner  of  the  note,  and  then  carried  it  off,  and  it  was  held  that 
he  was  rightly  convicted  of  larceny,  although  he  might  have  first  formed  the 
intention  of  appropriating  it  after  it  was  put  in  his  hands.  So  when  a  shopman 
placed  some  clothing  in  the  hands  of  a  customer,  but  did  not  consent  that  he 
should  take  it  away  from  the  shop  till  he  should  have  made  a  bargain  with  the 
owner,  who  was  in  another  part  of  the  shop,  his  carrying  it  off  was  held  to  be 
larceny.'  In  all  such  cases  the  temporary  custody  for  the  owner's  purposes, 
and  in  his  presence.  Is  only  the  charge  or  custody  of  an  agent  or  servant;  gives 
no  right  or  control  against  the  owner;  and  the  owner's  possession  is  unchanged. 

"  Exceptions  sustained. " 

Where  the  servant  of  a  partnership  appropriated  money  which  he  had 
received  from  one  partner  to  carry  to  another  partner  he  was  held  not  guilty.* 

In  B,  V.  Murray,^  the  Indictment  stated  that  the  prisoner  being  a  clerk  in  the 
employ  of  A.,  did,  by  virtue  of  such  employment,  receive  and  take  into  his  pos- 
session the  sum  of  £8  for  and  on  account  of  his  said  master,  and  did  afterwards 
fraudulently  and  feloniously  embezzle  lOs,  part  of  the  sum  above  mentioned; 
and,  so  the  jurors  say  that  the  prisoner  did  feloniously  steal,  take,  and  carry 
away  from  the  said  A.  the  said  sum  of  10s  of  the  moneys  of  the  said  A.  The 
prisoner  was  proved  to  be  a  clerk  in  the  employ  of  A. ;  he  received  from  an- 
other clerk  £8  of  A.'s  money  that  he  might  pay  (among  other  things)  for  insert- 
ing an  advertisement  in  the  Qazette;  the  prisoner  paid  10s  for  the  insertion,  and 
charged  A.  20s  for  the  same,  fraudulently  keeping  back  the  difference,  which  he 
converted  to  his  own  use. 

The  prisoner's  counsel  contended  that  this  evidence  did  not  support  the 
indictment.^ 

The  learned  Common  Sergeant  directed  the  jury  to  find  the  prisoner  guilty, 
if  they  thought  the  evidence  proved  the  facts  above  set  forth,  which  they  did; 
and  he  therefore  now  respectfuUy  requested  the  opinion  of  the  learned  judges, 
whether  the  facts  sustain  the  indictment. 

At  a  meeting  of  the  judges  after  Trinity  Term  1830,  at  which  all  the  learned 
judges  were  present,  this  case  was  considered,  andN  they  thought  the  case  not 
within  the  statute,  because  A.  had  had  possession  of  the  money  by  the  hands 
of  his  other  clerk,  and  that  the  conviction  was  therefore  wrong. 

§  895. "Entrusted  with  any  Note  or  BUI."  — A  statute  enacted  that 

any  officer  or  servant  of  a  bank,  entrusted  with  any  bill  or  note  who  should 
embezzle  it  should  be  punished.  A  bank  clerk  employed  to  post  into  the  ledger 
and  read  from  the  cash  book,  bank-notes  from  £100  to  £1,000  in  value,  and  who, 


1  1  Denlo.  ISO.  «  Com.  v.  Berry,  99  Mass.  488  (13G8). 

9  Com.  V.  Wilde,  5  Gray,  8S.    See,  also,  *  1  Moody,  276  (1880). 

Beg.  V.  Thompson,  9  Cox  Cr.  Cas.  344 ;  Beg.  •  8  Bass.  12S8  (Ist.  ed.). 
V.  Jamison,  4  Cox  Cr.  Cas.  82. 
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in  the  course  of  that  oocopatioii  had,  with  other  clerks,  access  to  a  file  upon 
which  paid  notes  of  every  description  were  filed,  took  from  the  file  a  paid  bank- 
note for  £50.  It  was  held  that  he  could  not  be  considered  as  <<  entrusted  "  with 
that  note  within  the  statute.^ 

§  896 Money  of  XUegal  Aaaooiation.  —  One  can  not  be  couTicted  of 

embezzling  the  money  of  an  Illegal  association. > 

It  is  not  embezzlement  for  the  officer  of  a  company  to  appropriate  its  money 
when  the  indictment  is  found  after  the  charter  has  expired.* 

§  897.  Money  paid  by  Mistake.  —  It  is  not  embezzlement  to  fraudu- 
lently convert  to  one's  own  use  money  paid  by  mistake.*  *<  The  statutes  relating 
to  embezzlement,"  it  was  said  in  this  case,  <<both  in  this  country  and  in  En- 
gland had  their  origin  in  a  design  to  supply  a  defect  which  was  found  to  exist  in 
the  criminal  law.  By  reason  of  nice  and  subtle  distinctions,  which  the  courts 
of  law  had  recognized  and  sanctioned,  it  was  difficult  to  reach'  and  punish  the 
fraudulent  taking  and  appropriation  of  money  and  chattels  by  persons  exercis- 
ing certain  trades  and  occupations,  by  virtue  of  which  they  held  a  relation  of 
confidence  or  trust  towards  their  employers  or  principals,  and  thereby  became 
possessed  of  their  property.  In  such  cases  the  moral  guilt  was  the  same  as  if 
the  offender  had  been  guilty  of  an  actual  felonious  taking;  but  in  many  cases 
he  could  not  be  convicted  of  larceny,  because  the  property  which  had  been 
fraudulently  converted  was  lawfully  in  his  possession  by  virtue  of  his  employ- 
ment, and  there  was  not  that  technical  taking  or  asportation  which  is  essential 
to  the  proof  of  the  crime  of  larceny.^ 

<<The  statutes  relating  to  embezzlement  were  intended  to  embrace  this  class 
of  offenses;  and  it  may  be  said  generally  that  they  do  not  apply  to  cases  where 
the  element  of  a  breach  of  trust  or  confidence  in  the  fraudulent  conversion  of 
money  or  chattels  is  not  shown  to  exist.  This  is  the  distinguishing  feature  of 
the  provisions  in  the  Revised  Statutes,'  creating  and  punishing  the  crime 
of  embezzlement,  which  carefully  enumerates  the  classes  of  persons  that  may 
be  subject  to  the  penalties  therein  provided.  These  provisions  have  been 
strictly  construed,  and  the  operation  of  the  statute  has  been  carefully  confined 
to  persons  having  in  their  possession,  by  virtue  of  their  occupation  or  employ- 
ment, the  money  or  property  of  another,  which  has  been  fraudulently  converted 
in  violation  of  a  trust  reposed  in  them.^  In  the  last  named  case  it  was  held, 
that  a  person  was  not  guilty  of  embezzlement,  under  Revised  Statutes,^  who 
had  converted  to  his  own  use  money  which  had  been  delivered  to  him  by  another 
for  safe  keeping. 

«The  statute  of  1857  *  was  probably  enacted  to  supply  the  defect  which  was 
shown  to  exist  in  the  criminal  law  by  this  decision,  and  was  intended  to  embrace 
cases  where  property  had  been  designedly  delivered  to  a  person  as  bailee  or 
keeper,  and  had  been  fraudulently  converted  by  him.  But  in  this  class  of  cases 
there  exists  the  element  of  a  trust  or  confidence  reposed  in  a  person  by  reason 

1  R.  V.  BakeweU.  B.  A  R.  35  (1802).  «  ch.  126,  sees.  27-80. 

s  B.  Hunt,  8  0.  ft  P.  642  (1838) ;  B.  v.  Wil-  ^  Commonwealth  v.  Stearng,  2  Mote.  818; 

son,  9  C.  A  P.  27  (1889).  Commonwealth  v.  Libbey,  11  Mote.  64 ;  Com- 

S  Com.  V.  Cain,  14  Bash,  625  (1879).  monweulth  v.  Williams,  8  Gray,  461. 

*  Com.  V.  Hays,  14  Gray,  63  (1859).  «  ch.  126,  sec.  30. 

ft  The  King  v.  Bazeby,  2  Leach  (4th  ed.),  *  ch.  238. 

885;  2  East's  P.  C.  568. 
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of  the  delivery  of  property  to  him,  which  he  volantarily  takes  for  safe  keeplnf^ 
and  which  trust  or  confidence  he  has  violated  by  the  wrongful  conversion  of 
the  property.  Beyond  this  the  statute  was  not  intended  to  go.  Where  money 
paid  or  property  delivered  through  mistake  has  been  misappropriated  or  con- 
verted by  the  party  receiving  it,  there  is  no  breach  of  trust  or  violation  of  a 
confidence  intentionaUy  refused  by  one  party  and  voluntarily  assumed  by  the 
other.  The  moral  turpitude  is  therefore  not  so  great  as  in  those  cases  usually 
comprehended  within  the  offense  of  embezzlement,  and  we  can  not  think  ihat 
the  Legislature  intended  to  place  them  on  the  same  footing.  We  are  therefore 
of  opinion  that  the  facts  proved  in  this  case  did  not  bring  it  within  the  statute, 

and  that  the  defendant  was  wrongfully  convicted. 

*^  Exertions  sustained,** 

§  898.  Bmbosalement  by  Attorney. — An  Indictment  against  an  at- 
torney for  collecting  and  receiving  money  In  that  capacity  and  neglecting  to 
pay  It  after  dfem<uid  must  distinctly  show  that  the  relation  of  attorney  and 
client  existed  between  the  parties. ^ 

§  899.  By  Oommlaslon  MerchcyitB.  —  Under  the  Illinois  statute  as  to 

embezzlement  by  commission  merchants  a  previous  demand  of  the  property  by 
the  owner  Is  essential.* 

§  400. Embezzlement  from  Corporations.  —  In  Cory  v.  State^*  It  was  held 

that  a  statute  against  embezzlement  from  **  any  corporate  body  in  this  State  '' 
did  not  include  a  foreign  corporation  doing  business  in  the  State  without  au- 
thority of  law.  The  court  In  delivering  judgment  said:  "  The  defendant  was 
indicted  as  cashier  of  the  branch  office  of  the  Freedman*s  Saving  and  Trust 
Company,  In  Atlanta,  Georgia,  for  the  offense  of  embezzlement  in  secreting  and 
stealing  over  98,000  of  money  deposited  in  said  branch  office,  and  the  indict- 
ment was  framed  on  section  4421  of  the  Code.  The  question  for  our  review  is, 
whether  the  cashier  of  the  branch  office  of  said  company  in  Atlanta  is  subject 
to  the  penalties  and  punishment  prescribed  In  that  section  of  the  code,  and  the 
answer  to  that  question  depends  upon  the  answer  to  this:  Was  that  branch  bank 
or  branch  office  a  corporate  body  in  this  state  In  the  sense  of  the  statute? 

*<  1,  2.  The  Freedman's  Saving  and  Trust  Company  Is  a  corporation  chartered 
by  Congress  and  located  in  the  City  of  WashiDgton.  The  charter  gives  it  no 
power  to  establish  a  branch  anywhere.  No  act  of  Congress,  outside  of  its 
charter,  gives  It  such  power,  nor  has  the  Legislature  of  Georgia  granted  it  the 
franchise  to  locate  a  branch  for  the  transaction  of  Its  business  within  the  limits 
of  this  State.  Its  existence  as  a  corporation,  created  by  Congress  and  located 
in  the  City  of  Washington,  will  be  recognized  by  our  courts;  but  its  existence 
as  a  corporate  body,  located  anywhere  in  Georgia,  must  depend  upon  the  power 
granted  In  Its  charter  by  Congress,  or  some  other  constitutional  act  of  Con- 
gress, or  some  statute  of  Georgia.  We  have  been  cited  to  no  such  law,  and  we 
know  of  none.  It  is  not  the  policy  of  the  State  to  encourage  the  location  in 
our  midst  of  the  branch  offices  of  foreign  corporations,  and  the  criminal  stat- 
utes should  not  be  so  enlarged  by  construction  as  to  embrace  such  branches 

1  People  V.  Tryon, 4  Mich.  665  (1857).  strued;    Bucher  v.  Com.,  108  Px   St. 

sWnght   V.  People,  61  III.   882    (1871);       (1883). 
"  WarehooBeman  *'  and  *'  Warflnger  "  con*  3  55  Ga.  236. 
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located  here  without  authority  of  law.  Section  421  of  the  Code  was  designed 
to  protect  our  own  corporate  bodies,  chartered  by  our  State,  and  doing  busi- 
ness here  under  the  authority  of  this  State  in  the  exercise  of  franchise  granted 
by  it,  and  to  punish  the  officers  of  such  corporations  for  embezzling  the  funds 
thereof  The  section  actually  puts  such  corporations  upon  an  equality  with  the 
public  departments  of  the  State  government,  and  of  the  counties,  towns  and 
cities  of  the  State,  and  imposes  upon  the  officers  of  all  alike  the  same  punish- 
ment, thus  throwing  the  eegis  of  its  protection  around  all  its  corporations  as 
around  its  counties,  towns,  cities,  and  the  various  departments  of  Its  own  gov- 
ernment. It  reads  thus:  *  Any  officer,  servant,  or  other  person  employed  in 
auy  public  department,  station  or  office  of  government  of  this  State,  or  in  any 
county,  town  or  city  of  this  state,  or  in  any  bank  or  other  corporate  body  in 
this  State,  or  any  president,  director  or  stockholder  of  any  bank,  or  other  cor- 
porate body  in  this  State,  who  shall  embezzle,'  etc.  Now  can  it  be  seriously 
contended  that  the  Legislature  meant  to  include  in  this  section  a  corporate 
body  in  this  State  exercising  franchises  here  without  her  authority,  and  without 
the  sanction  of  any  law.  State  or  Federal?  Did  she  mean  to  protect  the  exer- 
cise of  franchises  within  her  limits,  which  no  law-making  power  recognized  by 
her  ever  granted,  and  to  place  such  franchises  thus  illegally  exercised  upon  an 
equality  with  those  granted  by  herself  and  upon  an  equality,  too,  with  her  own 
departments  of  the  State  government?  We  can  not  think  so;  and  if  she  did 
not  so  mean  in  the  section  of  the  code  quoted,  and  on  which  the  indictment  is 
ramed,  the  defendant  was  certainly  convicted  on  this  count  without  authority 
of  law.  It  is  vain  to  argue  that  the  change  of  the  words  <  of  this  State '  when 
applied  to  the  departments  of  government  and  to  the  coubties,  towns  and  cities 
in  the  section  to  the  words  <  in  this  State,'  when  applied  to  the  corporate 
bodies  has  any  significance.  Wherever  the  banks  are  elsewhere  referred  to  in 
this  division  of  the  code,  they  are  described  as  banks  in  this  State,  and  in  such 
connection  as  to  make  it  unmistakable  that  the  Legislature  meant  banks  char- 
tered by  this  State. ^  It  is  a  fundamental  principle  of  the  common  law  that 
penal  statutes  should  be  construed  strictly.  It  is  scarcely  necessary  to  invoke 
this  rule  of  construction  here.  It  would  require  an  extremely  liberal  construc- 
tion to  bring  the  officer  of  a  corporate  body  illegally  located  in  the  State  within 
the  purview  of  this  statute.  8,  4.  But  there  is  a  second  count  in  the  indictment, 
and  the  punishment  under  the  second  is  the  same  as  under  the  first  count;  it  is 
therefore  said  that  the  verdict  of  guilty,  being  general,  may  be  predicated  upon 
either  count.  That  may  be  so,  and  as  we  recognize  the  Freedman's  Saving  and 
Trust  Companv  as  an  artificial  person  living  in  the  City  of  Washington,  and 
some  of  whose  property  may  have  got  into  Greorgia,  and  somebody  intrusted 
with  it  here  may  have  stolen  it,  and  as  this  second  count  is  framed  upon  section 
4422  of  the  code,  which  punishes  any  bailee  who  thus  steals  after  a  trust,  we  do 
not  see  why  this  defendant  could  not  be  punished  under  the  facts  proven  in 
this  case  under  that  section.  We  regret,  therefore,  that  on  examining  the  tran- 
script of  the  record,  we  find  that  this  count,  as  it  appears  there,  is  bad,  it  being 
alleged  that  the  fraudulent  conversion  of  the  money  was  made  with  the  consent 
of  the  owner.  Of  course  no  crime  is  charged  in  such  a  count,  and  there  can  be 
no  legal  conviction  upon  it.  It  is  said  that  the  clerk.  In  copying  the  bill  of  in- 
dictment, made   a   mistake  and  wrote  *with'  when  he  should  have  written 

1  See  Code,  sees.  44S,  64427. 


950  GRIBfES   AGAINST  THE   PROPEBTT   OF   INDIVIDUALS. 

*  without  the  consent  of  the  owner.*  This  may  or  may  not  be  true.  It  has  not 
been  verified  to  us  in  the  only  way  it  can  legally  be  done,  by  the  suggestion  of  a 
diminution  of  the  record  on  or  before  the  calling  of  the  case.^  Our  only  course 
is  to  adhere  to  the  law,  and  to  rule  on  principle.  It  may  sometimes  work 
seeming  injustice ;  a  departure  from  it  would  open  the  flood-gates  of  specula- 
tion, and  unsettle  the  entire  practice  of  the  court.  In  this  case  any  wrong  done 
can  be  but  temporary;  the  party  can  be  tried  again,  and  if  found  guilty  on  the 
second  count  properly  framed,  he  can  be  punished  according  to  law.  Let  the 
judgment  be  reversed  and  a  new  trial  granted."  > 

To  support  a  charge  of  embezzlement  against  the  secretary  of  a  company 
whose  duty  it  was  to  receive  moneys  and  pay  wages  out  of  the  moneys,  and  to 
account  for  the  balance,  proof  is  necessary  of  a  specific  appropriation  of  a  par- 
ticDlar  sum  of  money.' 

§401.  "Offloer,  Director,  or  liaaager  of  Bank."  —  The  punishment 

prescribed  by  a  State  statute  for  embezzlement  by  <'any  oflQcer,  director  or 
member  of  any  bank,'*  can  not  be  imposed  upon  the  casbier  of  a  national 
bank.* 

§  402. "  Offloer  "  —  United  States  Statute.  — An  assignee  in  bankruptcy 

is  not  an  **  officer  of  a  court  of  the  United  States  "  within  the  United  States 
statute.*  In  this  case  Gresham,  J.,  said:  "The  defendant  is  indicted  for 
embezzling  funds  which  came  into  his  hands  as  assignee  of  several  estates  in 
bankruptcy.  The  indictment  is  based  upon  section  6544  of  the  Revised  Stat- 
utes, which  reads  as  follows :  <  Every  clerk  or  other  oflScer  of  a  court  of  the 
United  States,  who  fails  forthwith  to  deposit  any  money  belonging  in  the 
registry  of  the  court,  or  thereafter  paid  into  court,  or  received  by  the  officers 
thereof,  with  the  treasurer,  assistant  treasurer,  or  a  designated  depositary  of 
the  United  States,  in  the  name  and  to  the  credit  of  such  court,  or  who  retains 
or  converts  to  his  own  use,  or  to  the  use  of  another,  any  such  money,  is  guilty 
of  embezzlement,'  etc.  It  is  only  such  moneys  as  are  required  to  be  deposited 
with  the  treasurer,  assistant  treasurer,  or  a  designated  depositary  of  the  United 
States,  in  the  name  and  to  the  credit  of  the  court,  that  an  officer  can  be  guilty 
of  embezzling  under  this  section.  An  assignee  in  bankruptcy  is  an  officer  of 
the  court,  but  the  funds  of  the  estate  which  come  into  his  hands  are  not 
required  to  be  deposited  in  any  of  the  places  designated  in  this  section,  in  the 
name  of  the  court  and  to  its  credit.  It  is  provided  in  section  5059  of  the  Revised 
Statutes  that  the  assignee  shall,  as  soon  as  may  be  after  receiving  any  money 
belonging  to  the  estate,  deposit  the  same  in  some  bank,  in  his  name  as  assignee, 
or  otherwise  keep  it  distinct  from  all  other  money  in  his  possession.  The  acts 
charged  in  the  indictment  are  not  covered  by  section  5504,'  and  there  seems  to 
be  no  other  statute  making  it  embezzlement  for  an  assignee  in  bankruptcy  to 
convert  to  his  own  use  trust  funds  which  come  into  his  hands.  The  motion  to 
quash  is  sustained." 

1  Code,  seo.  4882,  mle  9.  8  R.  v.  Wolstenholme,  11  Cox,  31S  (1868). 

3  As  to  embezzlement  by  offloer  of  bank,  *  Com.  v.  Eetnor,  10  Cent.  L.  J.  S45  (Pi.) 

see  Com.  v.  Shepherd,  1  Allen,  676  (1861) ;  (1880). 

Bartow  v.  People,  78  N.  T.  377  (1879).    As  to  »  U.  8.  v.  Bizby,  6  Fed.  Bep.  875  0^31). 

embezzlement  by  public  oiBcer,  see  Noble  •  Bev.  Stats. 

V.  8tote,  S9  Ala.  78  (1877) 
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§  403. Person  In  United  States  Foetal  Service. — In  United  States  v. 

Long^^  Pabdbe,  J.,  said:  <<  In  the  revision  of  the  laws  to  make  np  what  are  now 
known  as  the  Bevlsed  Statutes,  an  error  has  been  andoubtediy  made  in  regard 
to  the  crime  of  embezzling  letters  by  persons  employed  in  the  postal  service.^ 
Section  279  of  the  act  approved  Jane  8,  1872, — which  act  was  a  revision, — 
has  been  transcribed  verbatim  until  the  latter  and  concluding  part  of  the  section 
is  reached.  The  words  *  every  such  person  shall,  on  conviction  thereof,  for 
every  such  offense,'  have  been  omitted,  and  as  the  section  now  reads  no  pen- 
alty is  prescribed  for  any  offense  under  that  section,  save  for  stealing  the 
valuable  contents  of  a  letter  by  an  employe  in  the  postal  service.  By  no  gram- 
matical construction,  nor  by  any  reasonable  intendment,  can  the  section  be 
made  to  cover  the  offense  of  embezzling  a  letter  with  valuable  contents,  such  as 
IS  charged  in  the  indictment  now  under  consideration.  I  have  no  doubt  in  the 
matter;  but  if  the  question  were  doubtful,  I  should  feel  constrained  to  give  the 
doubt  in  favor  of  the  prisoner.  An  entry  will  be  made  sustaining  the  motion 
to  quash." 

§  404.  Evidence  Held  Insufficient  to  Btotabllsli  Bmbeozlenieiit. — In 

Livingston  v.  State^^  the  evidence  was  held  insufficient  to  support  a  conviction 
for  embezzlement.  Inasmuch  as  it  did  not  establish  the  aUegation  of  ownership. 

The  conviction  in  this  case  was  for  the  embezzlement  of  a  finger-ring,  of  the 
value  of  975  dollars,  the  property  of  Doc.  Martin,  in  Johnson  County,  Texas, 
on  the  28th  day  of  November,  1883.  J.  H.  Keith  was  the  first  witness  intro- 
duced by  the  State.  He  testified,  in  substance,  that  he  knew  the  defendant, 
whom  he  pointed  out  in  court.  In  the  latter  part  of  the  month  of  November, 
1883,  as  weU  as  the  witness  could  remember,  the  defendant  got  up  a  raffle  for  a 
ring  which  he,  defendant,  held  in  his  possession,  but  which  the  witness  under- 
stood belonged  to  Mr.  Seyfreldt.  The  ring  was  valued  at  $75.  The  defendant 
had  a  list  of  the  names  of  the  parties  who  took  chances  in  the  raffle,  and  oppo- 
site each  name  on  the  list  was  the  number  of  the  chance  taken.  The  witness 
could  not  remember  the  number  of  the  chances  sold,  but  was  of  impression 
that  they  numbered  thirty  or  forty ,  or  more.  The  witness  and  Frank  Hoffman 
were  the  judges  of  the  raffle.  It  was  made  the  duty  of  the  judges  to  decide 
which  of  the  numbers  taken  won  the  ring,  and  it  was  provided  that  the  property, 
or  the  title  to  the  ring,  with  its  possession,  should  pass  immediately  upon  the 
rendition  of  the  decision.  The  ring  was  raffled  in  this  manner:  A  circular 
piece  of  paste  board  was  numbered  with  figures  to  correspond  with  the  figures 
on  the  list.  It  was  placed  against  a  wall  and  fired  at  by  a  man  agreed  upon 
with  a  shot  gun.  It  was  agreed  that  the  number  nearest  hit  by  a  shot  should 
win  the  ring.  The  gun  being  fired,  the  two  numbers  thirteen  and  seventeen 
were  so  near  equi-dlstant.from  shot  punctures  that  the  judges  were  unable  to 
decide  between  them  until  they  procured  an  instrument  and  measured  them, 
and  decided  in  favor  of  number,  thirteen.  On  the  same  evening,  and  about  an 
hour  after  the  decision  was  rendered,  the  witness  went  to  the  defendant  and 
asked  him  for  the  raffle  list.  Defendant  told  the  witness  that  the  list  was  at 
his  house,  but,  being  told  that  it  was  wanted,  he  said  that  he  would  bring  it 
next  morning.  Witness  told  him  that  would  not  do  —  that  he  wanted  it  then. 
The  defendant  then  said  that  he  would  go  to  his  house  and  get  it.    Witness 

1  10  Fed.  Rep.  S79  (18S1) .  s  16  Tex.  (App.)  6S2  (lS8i). 

s  sec.  5467,  Bev.  Stats. 
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went  with  him  to  his  house.  Arrived  at  the  house,  the  defendant  said  that  his 
wile,  to  whom  he  had  given  it,  was  not  at  home.  Witness  then  took  a  seat  on 
the  gallery,  while  defendant  went  off  in  search  of  his  wife,  defendant  found 
her  about  one  hundred  yards  distant  from  his  house,  and  the  two  came  up  to 
the  house  together,  talking.  The  witness  could  not  hear,  but  could  see  them 
talking.  The  three  went  into  the  house  together.  After  each  had  taken  a  seat, 
the  defendant  asked  his  wife  for  the  paper  with  the  names  and  numbers  on  It 
that  had  been  put  in  the  machine  drawer.  His  wife  said  that  she  had  thrown 
it  into  the  fire,  thinking  it  was  of  no  value.  On  the  way  back  to  town,  the  wit- 
ness told  the  defendant  that  he  was  satisfied  that  some  rascality  was  being 
practiced  about  the  ring.  The  defendant  replied  that  number  thirteen  be- 
longed to  his  wife;  that  she  had  a  dream  book,  and  that  before  the  raffle  she 
dreamed  that  number  thirteen  was  going  to  win,  and  that  he,  defendant,  and 
Mr.  Scyfreidt  took  number  thirteen  between  them;  that,  after  that  chance  was 
tftken  by  him  aud  Seyfreidt,  his  wife  got  him  to  go  and  see  Seyfreidt  and  ask 
him  to  surrender  number  thirteen  to  her,  and  that  Seyfreidt  did  so.  Witness 
took  the  defendant  to  Seyfreidt,  who  denied  that  he  had  ever  had  an  interest  in 
number  thirteen.  Witness  heard  no  more  of  defendant's  wife's  claim  to  num- 
ber thirteen,  but  afterward  heard  the  defendant  claim  that  number  for  himself. 
Martin  also  claimed  number  thirteen.  Defendant  left  soon  after  the  raffle,  and 
returned  in  the  custody  of  the  sheriff.  This  took  place  in  Johnson  County, 
Texas. 

Frank  Huffman  testified,  for  the  State,  that  he  and  Keith  were  the  judges  of 
the  raffle.  The  numbers  thirteen  and  seventeen  came  so  near  a  tie  that  he  and 
Keith  declined  to  decide  without  the  use  of  an  instrument.  While  the  question 
of  which  number  had  won  was  being  discussed  on  the  field,  some  one  proposed 
that  the  list  of  subscribers  to  chances  should  be  brought,  so  that  it  might  be 
ascertained  who  owned  the  contesting  numbers.  Witness  protested  against 
this,  saying  that  he  did  not  want  to  know  who  the  parties  were  until  his  decis- 
ion was  rendered.  About  this  time,  the  defendant  approached,  looked  over  the 
witness'  shoulder  at  the  target,  and  whispered :  <<  It  is  closest  to  number  thir- 
teen." Witness  then  took  the  target  to  one  side,  to  get  the  sunlight  on  it,  and 
the  defendant  again  approached  him,  and  said  in  an  undertone :  <*  Number  thir- 
teen is  mine."  This  was  before  the  decision  was  given  in  favor  of  number 
thirteen.  The  witness  afterward  saw  the  list  at  the  Paragon  saloon.  The  wit- 
ness then  saw  the  defendant's  name  written  in  a  place  from  which  another 
name  had  evidently  been  erased. 

Bob  Stanley  testified  for  the  State,  that  he  remembered  when  the  defendant 
was  getting  up  the  raffle.  He,  defendant,  went  to  Doc.  Martin,  and  Martin 
agreed  to  take  a  chance  in  the  ring.  Martin  kept  a  restaurant,  and  it  was 
agreed  between  Martin  and  defendant  that  Martin's  subscription  price  should 
go  against  a  bill  owed  by  defendant  to  Martin  for  meals. 

Gal.  Stanley  testified,  for  the  State,  that  he  was  present  in  the  Pearl  saloon 
on  one  occasion  when  defendant  was  trying  to  get  up  the  raffle  for  the  ring. 
Martin  and  defendant  first  discussed  the  raffle  near  the  bar.  This  conversation 
witness  did  not  hear.  Afterward,  while  Martin  was  standing  near  the  bar,  and 
defendant  in  the  back  part  of  the  saloon  near  the  piano,  Martin  called  out  to 
defendant:  **  I  will  take  number  thirteen."  Defendant,  who  had  a  paper  in  his 
hand,  replied :  <'  All  right."  Defendant  wrote  nothing  on  the  paper  at  that 
time,  but  passed  out  of  the  saloon. 
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G.  Allen  was  the  next  witness  for  the  State.  He  testified  that  just  alter  the 
raffle  was  over,  the  defendant  came  to  his  place  of  business  asking  about  some 
oysters.  Witness  asked  him  how  the  raffle  had  passed  off.  Defendant  said 
that  thirteen  was  the  winning  number;  that  the  party  who  subscribed  for  that 
number  had  not  paid,  and  that  he  would  take  it.  Defendant  then  rubbed  some- 
thing from  a  paper  and  wrote  something  on  it.    The  State  closed. 

Greorge  Brown  was  the  first  witness  who  testified  for  the  defence.  Witness 
was  a  member  of  the  firm  of  Brown  &  Wilson,  hardware  dealers.  He  had  two 
chances  in  the  raffle  for  the  ring,  After  the  shooting  the  defendant  and  the  two 
judges,  Messrs.  Keith  and  Huffman,  came  into  witness'  store  and  asked  for 
an  instrument  with  which  to  measure  the  two  contesting  numbers.  Witness 
then  looked  at  the  target  and  told  the  parties  he  thought  number  thirteen 
had  won.  He  then  asked  the  defendant  to  let  him  see  the  list  of  names.  De- 
fendant handed  him  the  list  without  hesitation.  The  list  contained  some 
seventy-five  names.  One  of  the  contesting  numbers,  with  the  subscriber's 
name,  was  lined  out.  It  is  a  rule  of  raffle  that  when  a  subscriber  has  paid 
his  subscription  his  number  is  marked  <'paid."  Unpaid  subscriptions  are 
not  marked  at  all.  It  Is  another  rule  of  raffle  that  all  numbers  subscribed 
for  and  not  paid  when  the  raffle  takes  place,  revert  to  the  person  who  gets 
up  the  raffle  or  to  the  person  who  owns  the  property  raffled  for.  The  winning 
number  in  this  instance,  which  was  erased,  was  not  marked  paid.  Other 
numbers  not  marked  paid  were  also  scratched  or  lined  out  on  the  paper  when 
the  witness  saw  it.  Witness  did  not  remember  the  name  written  to  the  win- 
ning number  and  scratched  out. 

Walter  Christian  testified,  for  the  defence,  that  he  owned  number  seventeen, 
the  number  in  contest  for  the  ring.  He  paid  bis  subscription,  but  did  not  know 
whether  or  not  his  subscription  on  the  list  was  marked  paid.  Defendant  got  up 
tiie  raffle  and  had  the  ring  when  he  got  it  up. 

William  Hodges  testified  that,  on  the  morning  after  the  raffle,  the  defendant 
came  to  him  and  told  him  that  the  raffle  had  occasioned  much  dissatisfaction; 
that,  the  witness  being  an  old  man,  he,  defendant,  wanted  the  witness'  advice ; 
that  he  wanted  nothing  but  what  was  fair;  that  he  had  won  the  ring,  but  was 
willing  to  give  everybody  another  chance.  Witness  told  him  that  his  course 
was  simple;  that  if  he  won  the  ring  fairly,  keep  it;  if  he  did  not,  give  it  to  the 
man  who  did  fairly  win  it.  Defendant  then  said  that  by  such  a  test  he  could 
only  keep  the  ring.  Defendant  left  on  the  train  that  night.  Witness  at  that 
time  was  mayor  of  Cleburne. 

John  L.  Maxey  testified,  for  the  defence,  that  he  had  a  chance  in  the  raffle  for 
the  ring.  Number  thirteen  won  the  ring.  After  the  raffle  witness  heard  both 
Martin  and  defendant  claiming  the  ring.  Martin  talked  about  taking  the  ring 
from  defendant.  Witness  proposed  to  the  defendant  to  give  him,  witness,  the 
ring,  promising  to  hold  it  for  the  party  in  whose  favor  the  controversy  was 
finally  settled.  Defendant  did  so.  After  the  defendant  left  Cleburne,  the  wit- 
ness delivered  the  ring  to  Tom  Coulter,  upon  an  order  signed  by  Martin.  Wit. 
ness  proposed  to  take  and  hold  the  ring  subject  to  adjustn^ent,  as  a  friend  to 
the  defendant.  He  could  not  say  that  he  and  defendant  were  partners  at  that 
time,  but  to  some  extent  they  were  interested  in  the  same  business. 

Tom  J.  Coulter  testified  that  he  was  a  deputy  sheriff  of  Johnson  County. 
Witness  and  Sheriff  Boyd  took  Martin  under  arrest  to  Dallas,  on  the  evening 
that  defendant  left  Clebume«  and  traveled  as  far  as  Fort  Worth  on  the  same 
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train  with  the  defendant.  Witness  boaght  Martin's  interest  in  the  ring  for 
twenty  dollars.  Witness  had  no  change  and  told  Sheriff  Boyd  to  pay  Martin  fire 
dollars,  and  agreed  to  pay  Martin's  wife  the  balance.  Witness  also  bought  the 
defendant's  interest  for  twenty-fire  dollars,  fire  dollars  to  be  paid  In  cash,  and 
the  balance  to  be  applied  to  the  payment  of  a  fine  dae  by  defendant.  Witness 
got  an  order  from  Martin  for  the  ring,  got  the  ring,  and  still  retains  it.  Wit- 
ness had  nerer  paid  any  one  any  amount  on  the  ring,  because  when  he  got  home 
he  found  Walter  Christian  setting  up  a  claim  to  the  ring.  Witness  afterwards 
receired  a  note  from  Martin,  in  which  he  cancelled  the  trade.  Martin  was  in 
arrest  when  the  trade  was  made.  He,  Martin,  said  that  he  had  been  robbed; 
that  he  was  taken  from  home  and  allowed  no  opportunity  to  get  together  any 
money;  that  he  had  to  hare  money,  and  for  that  reason  alone  would  sell  the 
ring.  Witness  arrested  the  defendant  in  Texarkana.  Defendant  is  a  reputed 
gambler.    Witness  had  nerer  known  him  to  follow  any  other  occupation. 

The  material  part  of  Sheriff  Boyd's  testimony  was  that  Coulter,  en  route  to 
Dallas  in  charge  of  Martin,  requested  him,  witness,  to  pay  Martin  fire  dollars, 
which  witness  agreed  to  do  on  reaching  Dallas.  He  had  no  change  when  he 
reached  Dallas,  and  did  not  fulfill  his  promise.  He  had  nerer  paid  either  Mar- 
tin or  his  wife  anything. 

White,  Presiding  Judge.  We  will  not  state  in  this  opinion  the  eridenoe 
upon  which  this  conriction  was  had,  which  will  be  sufilciently  shown  in  the 
report  of  the  case.  It  is  not  made  to  appear  from  the  statement  of  facts  tliat 
the  ring  appellant  was  conricted  of  embezzling  was  in  fact  the  property  of 
Martin,  the  alleged  owner.  It  is,  to  say  the  least  of  it,  doubtful  if  defendant's 
claim  to  it  was  not  honestly  and  legally  made.  But,  whether  this  be  so  or  not 
it  was  incumbent  upon  the  State  to  prore,  as  charged,  that  it  was  the  property 
of  Martin,  and  this  the  State  has  failed  to  establish  with  that  reasonable  degree 
of  certainty  that  we  are  enabled  to  say  that  this  most  important  fact  is  erident 
and  made  manifest  by  the  record.  Unless  the  property  was  Mftrtin's,  as  is 
alleged,  then  there  can  be  no  doubt  but  that  the  entire  prosecution  mast  fail. 
Because  the  eridence  is  insufficient,  the  judgment  is  rerersed  and  the  cause 
remanded.    Berersed  and  remanded. 
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ABANDONMENT. 

See  Husband  and  Wifb. 

ABORTION. 

The  statute  providing  that  whoever  by  means  of  any  instrument,  medicine, 
drug  or  other  means  whatsoever  causes  any  pregnant  woman  to  mis- 
carry or  attempts,  etc.,  shall  be  punished,  extends  only  to  an  inten- 
tional use  of  such  means  for  such  purpose.  Therefore  a  husband  who 
beats  his  wife,  which  beating  results  in  a  miscarriage  which  he  never 
Intended  to  produce,  is  not  guilty  under  the  statute.  JSlattery  v.  Peo- 
plCf  p.  1. 

To  constitute  a  crime  under  the  New  York  statute  (Laws  1869,  ch.  681),  in 
causing  the  death  of  an  unborn  child  in  attempting  to  produce  a  mis- 
carriage, '<  quickening  "  of  the  child  must  be  averred  and  proved.  Evans 
V.  PeoplBy  p.  4. 

One  can  not  be  convlcted^f  statutory  manslaughter,  in  attempting  to  pro- 
cure an  abortion,  on  an  Information  charging  him  simply  with  man- 
slaughter, which  does  not  recite  the  facts  which  constitute  the  crime 
under  the  statute.    People  y.  Olmatead,  p.  7. 

An  instruction  on  a  trial  for  abortion,  that  if  the  fact  of  the  pregnancy  and 
the  time  and  place  of  the  alleged  crime  are  f  uUy  and  clearly  proven, 
and  it  Is  proved  beyond  a  reasonable  doubt  that  the  prisoner  adminis- 
tered drugs  or  Introduced  Instruments  with  intent  to  produce  a  mis- 
carriage, he  should  be  convicted,  is  erroneous.  State  v.  Stewart^  p. 
li. 

What  is  "quick  with  child,"  p.  93. 

Not  abortion  to  expel  dead  fodtus,  p.  98. 

What  is  not  a  '*  noxious  thing,*'  p.  98. 

Necessity  to  save  life  of  mother,  p.  98. 

Proof  required  on  charge  of  abortion,  p.  98. 

ACQUITTAL. 

See  CONSFIBAGY. 

•'ADJOINING." 

Construed,  p.  820. 

ADULTERY. 

See,  alsoy  Fornication. 

Adultery,  fornication  and  the  like  were  not  indictable  at  the  common  law. 

Anderson  v.  Com.,  p.  16. 

(966) 
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ADULTERY—  ConUnued, 

Offenses  contra  honos  mores  are  punished  by  the  courts,  but  the  jurisdiction 
in  such  cases  should  not  be  extended  beyond  the  limits  established  by 
the  adjudicated  cases.    Id. 

Adultery  at  common  law  is  intercourse  with  a  married  woman  by  one  Dot 
her  husband.  Illicit  carnal  intercourse  by  a  married  man  with  an  un- 
married woman  is  not  adulteiy.    State  v.  Lashy  p.  19. 

In  order  to  be  guilty  of  liring  together  in  open  adultery,  the  parties  must 
reside  together  publicly,  in  the  face  of  society,  as  if  the  conjugal  rela- 
tion subsisted  between  them,  and  their  illicit  intercourse  mast  be  ha- 
bitual and  not  occasional.    State  v.  Crowner^  pp.  26, 96. 

Living  in  adultery  not  indictable  at  common  law,  p.  94. 

Not  adultery  unless  woman  is  married,  p.  94. 

Living  in  adultery,  acts  must  be  frequent,  p.  95. 

Proof  of  adultery  required,  pp.  96,  97. 

Evidence  held  insufficient,  p.  97. 

AFFRAY. 
SeeBiOT. 

"AGENT." 

Construed,  pp.  889,  934,  985. 

"AMOUNT  OF  £5." 
Construed,  p.  602. 

ANIMALS. 

See  Cruelty  to  Animals;  Malicious  Mischief. 

"  AND  PROPERTY." 
Construed,  p.  599. 

ARSON. 

Where  a  sailor  on  board  a  ship  entered  a  part  of  the  vessel  where  spirits 
were  kept,  for  the  purpose  of  stealing  rum,  and,  while  tapping  a  cask 
of  rum,  a  lighted  match,  held  by  him,  came  in  contact  with  the  spirits 
which  were  flowing  from  the  cask  tapped  by  him,  and  a  conflagration 
ensued,  which  destroyed  the  vessel;  held^  per  curiam  (Esogh,  J.  dis- 
eientiente),  that  a  conviction  for  arson  of  the  ship  could  not  be  upheld. 
B,  V.  Faulkner,  p.  801. 

A  prisoner  who  bums  a  hole  in  the  floor  of  a  prison  for  the  purpose  of 
making  his  escape  through  a  hole  so  made  is  not  guilty  of  arson. 
Delaney  v.  State,  p.  811. 

The  remains  of  a  wooden  dwelling-house  after  a  previous  fire  which  left 
only  a  few  rafters  of  the  roof,  and  injured  the  sides  and  floors  so  as  to 
render  It  uninhabitable  is  not  a  "  building  "  within  the  statute.  22.  v. 
Labadie,  p.  815. 

Arson  deflned,  p.  818. 

Intent  must  be  to  destroy  property  or  Injure  owner,  p.  818. 
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Burning  essential;  what  not  sniflcient  bnming,  p.  818. 

Mast  be  <' house  of  another,"  p.  818. 

Must  be  a  "  dwelling  house;  "  uncompleted  house  not,  p.  819. 

"  House  "  construed,  p.  820. 

Meaning  of  '<  adjoining,"  p.  820. 

Meaning  of  "building  erected,"  p.  820. 

Meaning  of  '<  building  or  room,"  p.  820. 

Meaning  of  "building  other  than  a  dwelling-house,"  p.  820. 

Meaning  of  "outhouse,"  p.  820. 

Meaning  of  "person  lawfully  in  dwelling-house,"  p.  821. 

Meaning  of  "part  of  a  wood,"  p.  821. 

Meaning  of  "person  being  therein,"  p.  821. 

Meaning  of  "  stack,"  p.  821. 

Meaning  of  "  stack  of  straw,"  p.  821. 

Meaning  of  "  stack  of  wheat,"  p.  821. 

Meaning  of  <*  stack  of  wood,"  p.  821. 

Meaning  of  "  vessel,"  p.  821. 

Burning  insured  property;  distinction  between  burning  and  procuring  to 
be  burned,  p.  821. 

ATTORNEY. 

See  Embezzlembnt. 

AUCTIONEER. 

See  Embbzzlbmsnt. 

*'  BAILEE." 

Construed,  p.  935. 

BARBER  SHOP. 

Keeping  open  on  Sunday  not  a  nuisance,  p.  781. 

BARRATRY. 

What  is  not,  p.  416. 

BAWDY  HOUSE. 

See  Disorderly  House. 

•"BEAST." 

Construed,  p.  104. 

"BEGINNING  TO  DEMOLISH." 
Construed,  p.  602. 

"BETS." 

Construed,  p.  755. 
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BIGAMY. 

Marriages  in  Ohio,  contracted  by  male  persons  under  the  age  of  eighteen 
and  female  persons  under  fourteen,  are  inyalld  unless  confirmed  by 
cohabitation  after  arriiring  at  those  ages  respectively.  8hqfher  ▼. 
StaUt  SI. 

Such  a  marriage  not  thus  confirmed,  does  not  subject  a  party  to  punish- 
ment for  bigamy,  for  contracting  a  subsequent  marriage  wlille  the  first 
husband  or  wife  Is  living.    Id. 

Under  a  statute  which  provides  that  a  divorced  person  "  who  is  the  gullly 
cause  of  such  divorce,"  shall  be  deemed  guilty  of  bigamy  if  he  marries 
again  during  the  lifetime  of  his  divorced  wife,  such  a  one  can  not  be 
convicted  of  bigamy  under  an  indictment  which  merely  charges  bigamy 
in  the  ordinary  manner.  In  such  a  case  the  indictment  must  allege  the 
divorce,  and  that  the  defendant  was  the  guilty  cause  thereof,  and  all  the 
other  facts  necessary  to  bring  the  case  within  the  terms  of  the  statute. 
Com,  V.  Bichardson,  p.  85. 

A  prosecution  for  bigamy  can  not  be  sustained  without  proof  of  a  prior 
valid  marriage,  as  well  as  of  a  subsequent  marriage  pending  the  sub- 
sistence of  the  first;  and  the  penal  code  of  the  State  enacts  that  '*  proof 
of  marriage  by  mere  reputation  shall  not  be  sufficient'*  in  a  trial  for 
bigamy  or  unlawful  marriage.    Dumas  v.  State,  p.  42. 

A  valid  marriage  is  a  marriage  solemnized  with  the  legal  prerequisites  of 
and  In  accordance  with  the  lex  lod  contractus.  In  Texas,  a  license  is  a 
legal  prerequisite,  and  the  rites  of  matrimony  must  be  performed  by 
some  one  of  the  functionaries  authorized  by  the  statute  to  perform 
them ;  and,  in  a  prosecution  for  bigamy  or  unlawful  marriage,  If  the 
issue  turn  upon  the  validity  of  a  marriage  contracted  in  Tezas.since 
these  prerequisites  have  been  in  force,  that  issue  is  dependent  upon 
proof  of  them  by  legal  evidence ;  which  may  consist  of  the  original 
license  and  the  return  thereon,  or  of  eye-witnesses  to  the  marriage 
ceremony,  or  as  already  indicated,  of  general  reputation  in  connection 
with  cohabitation,  admissions  of  defendant,  etc.  In  a  trial  for  bigamy, 
therefore,  it  was  error  for  the  court  below  to  charge  the  jury,  in  effect, 
that  a  valid  marriage  could  be  contracted  by  any  agreement  between 
the  parties  to  be  husband  and  wife,  consummated  by  cohabitation,  etc. 
id. 

In  rebuttal  of  the  State's  proof  of  his  first  marriage,  the  defendant  intro- 
duced the  woman  alleged  to  be  his  first  and  lawful  wife.  She  refused 
to  testify,  but  at  the  instance  of  the  defence  was  compelled  to  do  so. 
Held,  that  she  was  a  competent  witness  for  the  defendant,  and,  like  any 
other  witness,  could  be  compelled  to  testify.    Id. 

On  an  Indictment  for  bigamy  the  first  marriage  may  be  proved  by  the  ad- 
missions of  the  prisoner  himself,  but  not  by  the  evidence  of  the  alleged 
second  wife.    MUler  v.  U.  S,,  p.  50. 

Where  first  marriage  is  void,  bigamy  is  not  committed,  p.  99. 

Second  marriage  must  be  valid,  p.  100. 

Second  marriage  must  take  place  where  crime  charged,  p.  100. 

Violation  of  decree  of  divorce  prohibiting  second  marriage,  p.  100. 
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Evidence  Insufficient  to  establish  bigamy,  p.  101. 
Mistake  as  to  death  of  first  spouse,  p.  102. 
Marriage  of  infants;  renunciation,  p.  102. 

BILLIAKD  ROOM. 
See  Gaming. 

BLACKMAILING  AND  THREATENING. 

In  the  course  of  business  H.  made  and  delivered  to  B.  a  promissory  note, 
without  the  stamp  required  by  law.  Shortly  afterward  B.  sent  to  H.  a 
letter,  as  follows :  **  Washington  County,  December  2, 1866.  —  Mb.  W. 
D.  Hall.  — Dear  Sir :  Upon  examining  the  excise  law,  I  find  that  note 
you  made  me  require  stamp,  and  that  you  are  liable  to  fine  of  two  hun- 
dred dollars  for  not  stamping  it.  You  will  please  call  immediately  and 
make  satisfaction,  and  save  yourself  trouble.  Yours  with  respect.  W. 
A.  Brabham.*'  Held,  that  this  was  not  the  sending  of  a  letter- con- 
taining threats  of  injury,  "  or  with  the  intent  of  for  the  purpose  of  ex- 
torting money  or  other  valuable  things"  within  the  statute;  and  the 
fact  that  at  a  subsequent  interview  between  the  parties  threats  were 
orally  made  which  did  result,  wrongfully  or  rightfully,  in  extorting  a 
valuable  thing,  does  not  alter  the  case.    Brabfiam  v.  State,  p.  '824. 

A  threat  to  accuse  another  of  crime  if  made  for  the  purpose  of  inducing 
payment  of  debt,  is  not  veithin  the  statute  of  blackmailing.  State  v. 
Hammond,  p.  828. 

K.  was  tried  and  convicted  of  blackmailing  one  H.  by  threatening  to  accuse 
him  of  seducing  a  woman  whom  the  evidence  tended  to  show  that  K. 
himself  had  seduced.  The  trial  judge  charged  that  the  jury  might  con- 
sider the  facts  as  to  the  seduction,  as  bearing  upon  the  question  of 
punishmentj  if  they  should  find  him  guilty.  Held,  error.  Kistler  v. 
State^  p.  830. 

M.  was  convicted  of  seriously  threatening  to  kill  one  T.  in  an  altercation 
between  them.  The  witnesses  concurred  in  testifying  that  the  threat 
was  uttered  while  the  accused  was  punching  T.  with  his  gun,  and  that 
nothing  prevented  him  from  then  shooting  T.  if  he  had  wished  to  do  so ; 
that  he  made  no  attempt  to  shoot,  and  had  been  since  living  in  the 
same  neighborhood  with  T.,  and  without  molesting  him.  Held,  that 
the  evidence  does  not  sustain  the  conviction.    March  v.  State,  p.  882. 

What  are  not  '<  threatening  letters,"  p.  884. 

Letters  sent  in  sport,  p.  884. 

Purpose  to  obtain  debt  justly  due,  p.  884. 

Accusation  must  come  from  person  making  threat,  p.  886. 

Must  be  as  to  prosecutor's  property,  p.  886. 

Threatening  to  take  life ;  intent  must  be  proved,  p.  886. 

BLASPHEMY. 

When  not  indicUble,  p.  782. 

"BREAKING." 

Construed^  pp.  880,  881. 
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BREAKING  JAIL. 
See  Escape. 

BRIBERY. 

An  indictment  for  bribery,  charged  the  defendant,  a  road  overseer,  with 
letting  out  and  giving  to  one  T.  a  contract  to  repair  a  certain  road,  npon 
condition  and  with  the  express  understanding  and  agreement,  that  the 
said  T.,  should  pay  to  the  defendant  one-half  of  all  the  profits  made 
under  the  contract.  Held,  to  be  insufficient;  the  indictment  should 
have  charged  specifically  that  the  defendant  accepted  a  bribe.  Huiehin' 
son  V.  State,  p.  286. 

An  offer  to  accept  a  bribe  is  not  punishable  as  a  crime,  under  the  laws  of 
this  State.    Id,  and  see  p.  416. 

In  order  to  constitute  the  crime  of  bribery,  the  gift,  advantage,  or  emolu' 
ment  must  be  bestowed  for  the  purpose  of  inducing  the  officer  to  do  a 
particular  act,  in  violation  of  his  duty,  or  an  inducement  to  favor,  or  in 
some  manner  to  aid  the  person  offering  the  same,  or  some  other  person, 
in  a  manner  forbidden  by  law,  and  the  gift,  advantage,  or  emolument 
must  precede  the  act.    Id,  « 

To  constitute  bribery  the  person  bribed  must  receive  something  of  value. 
State  V.  WalUf  pp.  288,  416. 

A  prosecuting  officer  received  the  promissory  note  of  an  accused  person,  to 
influence  his  official  conduct  in  the  prosecution.  Held,  that  the  note 
being  void,  the  offense  of  bribery  was  not  committed.    Id. 

Buying  and  selling  offices;  party  must  receive  profit,  p.  416. 

Bribery  of  judicial  officer;  bribe  not  accepted;  case  not  pending,  p.  46. 

Offer  of  reward  to  electors  by  candidate,  p.  47. 

'*  BUILDING." 

Construed,  p.  766. 

"BUILDING  ERECTED." 
Construed,  p.  820. 

'« BUILDING  OR  ROOM." 
Construed,  p.  820. 

*'  BUILDING  OTHER  THAN  A  DWELLING-HOUSE." 
Construed,  p.  820. 

"BUILDING,  SHOP  OR  VESSEL." 
Construed,  p.  885. 

"  BUILDING  USED  IN  CARRYING  ON  THE  TRADE  OF  CARPENTER 
Construed,  p.  820. 

BURGLARY. 

D.  and  H.  rent  a  room  jointly  of  S.,  of  which  H.  has  a  key.  C.  rents  an 
adjoining  room,  the  doors  of  the  two  rooms  entering  upon  the  same 
porch  near  each  other.  They  frequently  interchange  visits.  On  the 
night  of  March  11,  1874,  D.  locks  his  door,  takes  out  the  key,  and  starts 
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to  charch,  on  the  way  he  meets  H.  who  says  he  is  going  to  his  room,  and 
will  follow  him  to  the  charch  soon.  H.  and  C.  conspire  to  steal  D.'s 
goods  in  the  absence  of  D.  on  this  night,  and  H.  opens  the  door  with 
his  key,  and  they  enter  the  room,  and  take  and  carry  away  the  trunk  of 
D.  with  its  contents.  This  is  not  such  a  breaking  as  will  constitute 
burglary  in  C.     Clarke  y.  Com.^  p.  888. 

The  breaking  which  will  constitute  burglary  may  be  actual  or  constructive. 
Id. 

The  indictment  charging  not  only  the  breaking  and  entering,  but  the  steal- 
ing of  the  trunk  and  its  contents,  of  a  stated  value,  C.  though  acquitted 
of  the  burglary,  may  be  found  guilty  of  the  larceny.    Id, 

The  prisoner  was  a  guest  at  an  inn  and  in  the  night  he  left  his  own  room  and 
entered  the  bar-room  and  stole  some  money  therefrom.  Seld^  not 
guilty  of  burglary.    State  v.  Jfoore,  p.  846. 

One  who  secretes  himself  in  a  dwelling-house  at  night  with  intent  to  com- 
mit a  felony  therein  and  being  discovered,  escapes  by  unlocking  or 
opening  a  door,  is  not  guilty  of  burglary.    AdIcinaonY,  State,  p.  849. 

One  who  enters  a  store  through  an  open  door,  secretes  himself  within  until 
the  door  is  locked,  then  commits  a  larceny,  and  escapes  by  opening  or 
breaking  out  of  a  window,  does  not  <<  break  into  and  enter  "  a  store 
and  can  not  be  convicted  of  burglary  under  the  statute.  Brawn  v. 
StaU,  p.  852. 

Burglary  consists  in  breaking  into  and  enterlng.a  dwelling-house  in  the 
night  time  with  intent  to  commit  a  felony.    State  v.  McCallf  p.  858. 

Any  entry  by  means  of  the  hand,  or  foot,  or  even  by  an  instrument  with 
which  it  is  intended  to  commit  a  felony,  is  sufficient  to  constitute  bur- 
glary; but  simply  breaking  the  blinds,  and  making  no  entry  beyond  the 
sash  windows,  is  not.    Id. 

A  servant  and  office  boy  of  an  attorney  at  law  intrusted  with  the  key  of  the 
front  door  of  the  office  and  entering  at  night  by  using  the  key  with  in- 
tent to  steal,  the  attorney  sleeping  according  to  custom  in  an  inner 
room,  is  guilty  of  burglary,  but  not  so  if  the  boy  is  in  the  habit  of  sleep- 
ing in  the  office,  to  the  knowledge  of  his  employer  and  enters  to  go  to 
bed,  and  after  entering  forms  the  design  to  steal.  Lou>der  v.  State,  p. 
856. 

In  a  trial  for  burglary  the  trial  court  charged  the  jury  on  the  subject  of 
"entry  "as  follows:  '<  It  is  not  necessary  that  there  should  be  any 
actual  breaking  to  constitute  the  offense  of  burglary,  when  the  entry  is 
in  the  night  time.  An  entry  into  a  house  in  the  night  time,  without  the 
consent  of  the  owner,  or  some  other  person  authorized  to  give  consent, 
with  intent  to  commit  a  theft,  is  an  entry  by  force,  as  meant  in  the  law." 
Meld,  error;  that  to  constitute  burglary  the  entry  must  be  by  <<  force," 
« threats  "  or  "  fraud,"  whether  committed  in  the  day  time  or  night. 
The  definition  of  entry  in  article  706  of  the  Penal  Code,  which  makes  it 
to  include,  within  the  meaning  of  article  704,  every  kind  of  entry  but  one 
made  with  the  free  consent  of  the  occupant  or  of  one  authorized  to 
give  such  consent,  does  not  eliminate  from  the  offense  the  element  of 
force,  nor  dispense  with  the  necessity  of  alleging  and  proving  an  entry 
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by  force.    Bot  U  the  entry  ia  at  night,  the  Bllghtest  force  snlBoes.    Bom 
Y.  StaUtp.  859. 

The  explanation  of  a  defendant  when  first  fonnd  in  possession  of  stolen 
property,  if  reasonable,  imposes  npon  the  State  the  burden  of  proving 
its  falsity.    Id. 

See  the  statement  of  the  case  for  evidence  hM  Insufficient  to  sustain  a  ooiu 
Tiction  for  burglary .    Id, 

The  evidence  in  burglary  must  exclude  all  reasonable  doubt  that  it  was  com- 
mitted in  the  night  time.  When  the  evidence  is  evenly  balanced  there 
must  be  an  acquittal.     Waters  v.  State,  p.  8d4. 

If  a  person  who  sleeps  in  a  part  of  a  storehouse  communicating  with  the  part 
used  as  a  store  is  not  the  owner,  or  one  of  his  family  or  servants,  but  is 
employed  to  sleep  there  solely  for  the  purpose  of  protecting  the  prem- 
ises, he  is  only  a  watchnum,  and  the  store  is  not  a  dwelling-house. 
State  V.  PotU,  p.  865. 

At  common  law,  a  mill  in  which  no  one  sleeps,  seventy-five  yards  from  the 
owner's  dwelling-house,  separated  therefrom  by  a  public  road  and  not 
proved  to  be  appurtenant  to  the  dwelling-house,  was  not  the  subject  of 
burglary,  and  is  not  under  a  statute  covering  houses,  outhouses,  build- 
ings, sheds  and  erections,  within  two  hundred  yards  of  an  i^ipurtenant 
to  such  dwelling-house.    State  v.  Sampson^  p.  867. 

W.  was  indicted  for  burglary  for  breaking  and  entering  a  dwelling-house  at 
night  with  intent  .to  commit  a  felony  therein.  It  appeared  that  he  had 
forcibly  entered  the  house  of  E.  and  had  attempted  to  get  into  bed  with 
E.'s  wife  when  she  awoke,  and  he  fied.  The  court  charged  the  jury  that 
W.  was  guilty,  if  he  attempted  by  force  or  by  fraud  to  have  carnal 
knowledge  with  Mrs.  E.    Held,  error.     Wyatt  v.  State,  p.  869. 

The  defendants  were  indicted  for  breaking  and  entering  a  tool-house  with 
intent  to  commit  larceny.  The  testimony  showed  that  they  broke  into 
a  tool-house  of  a  railroad  company,  took  from  it  a  hand-car,  put  it  on 
the  track  and  rode  in  it  twelve  miles,  and  then  removed  it  and  left  it  at 
the  side  of  the  track.  Held,  that  this  did  not  establish  the  larcenous 
intent  essential  to  constitute  burglary.    State  v.  Byan,  p.  872. 

M.  with  two  companions  stopped  at  C.'s  house  and  asked  C.'s  daughter, 
who  was  alone  at  home  for  a  drink  of  cider,  offering  to  pay  for  it.  She 
refused,  and  he  thereupon  opened  the  cellar  door,  though  forbidden  to 
do  so  by  her,  went  in  and  drew  some  cider.  He  had  procured  cider 
there  before,  and  on  this  occasion  was  partly  intoxicated.  Held^  that 
he  could  not  be  convicted  of  burglary  and  larceny.  McCouri  v.  People^ 
p.  874. 

Evidence  held  insufficient  to  convict  of  burglary.    People  v.  Oordon,  p.  877. 

Possession  of  a  satchel  containing  stolen  property,  held  to  have  no  tenden^ 
in  Itself,  to  show  one  guilty  of  burglary.    Id, 

Brealdng  is  necessary  in  burglary,  p.  880. 

Entry  through  open  window,  not,  p.  880 

BaLsing  window  partly  open,  p.  880. 

Lifting  trap  door,  p.  881.  . 
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BemoYlng  loose  plank,  p.  881. 

Breaking  most  be  of  outer  door,  p.  881. 

ConstructiTe  breaking,  enticing  owner  out  ol  house,  p.  881. 

Breaking  out,  p.  881  .< 

Breaking  must  admit  of  entering,  p.  881. 

Breaking  must  precede  entering,  p.  882. 

Entering  necessary,  p.  882. 

Entry  through  open  door,  p.  882. 

Entry  through  opening  in  house,  p.  882. 

Entry  must  be  at  night,  p.  888. 

House  must  be  a  dwelling-house,  p.  888. 

« Building,  ship,  or  vessel  construed,"  p.  885. 

School-house  not  an  "  outhouse,"  p.  885. 

Outbuildings  must  be  necessary  to  dwelling-house,  p.  885. 

"  Shop  "  construed,  p.  886. 

Intent  must  be  to  commit  felony,  p.  886. 

Proof  held  insufficient,  p.  886. 

<*  BUBN." 

Construed,  p.  800. 

•'BUSINESS." 

Construed,  p.  765. 

"BY  VIRTUB  OF  HIS  EMPLOYMENT." 
Construed,  pp.  988,  989. 

CAKD  PLAYING. 
See  GAMma. 

"CARRYING." 

Construed,  p.  586. 

CARRYING  CONCEALED  WEAPONS. 

Weapon  must  be  concealed.    Open  wearing  of  arms  not  indictable,  p.  585. 

What  is  "carrying,"  p.  586. 

Must  be  carried  as  a  weapon,  p.  587. 

Weapon  must  be  peifect,  p.  588. 

What  is  a  pistol,  p.  588. 

"  Traveler  "  construed,  p.  685. 

Length  of  journey  immaterial,  p.  588. 

"  Threatened;  "  threat  need  not  be  recent,  p.  589. 

Mistake;  absence  of  intentyp.  590. 

"Officers "excepted;  meaning  of  officer,  p.  591. 

"  Officer  engaged  in  execution  of  process  or  arrest  of  criminals,"  p.  591. 
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Other  cases  not  within  statate,  p.  591. 
Carrying  weapon  into  church,  ball-room^  etc.,  p.  592. 

"  CATTLE." 

Construed,  p.  599. 

"CIVIL  OFFICER." 
Construed,  p.  591. 

CIVIL  BIGHTS. 

The  civil  rights  laws  protect  only  citizens  of  the  United  States,  p.  172. 

"  CLERK." 

Construed,  pp.  892,  986. 

CLUB. 

See  LiQuoB  Laws. 

COKMON  BARBATOB. 
Who  is  not  a,  p.  416. 

"  COMMON  DBUNKARD." 
Construed,  p.  791. 

"COMMON  GAMING  HOUSE." 
Construed,  p.  755. 

"  COMMON  LABOB  AND  USUAL   AVOCATION." 
Construed,  p.  780. 

COMMON  PBOSTITUTE. 

A  conyiction  for  wandering  in  the  public  streets  as  a  public  prostitute  can 
not  be  sustained  when  it  is  not  proved  that  the  woman  was  a  public 
prostitute,  nor  that  before  or  at  the  time  of  the  arrest  she  was  asked  to 
give  a  satisfactory  account  of  herself  and  did  not  do  so.  B,  y.  Leveequet 
p.  745. 

Who  is  a  vagrant;  common  prostitutes  and  idle  persons,  p.  797. 

Woman  supported  by  parents  not  a  vagrant  though  a  prostitute,  p.  799. 

Night-walker;  unlawful  intent  essential,  p.  799. 

"  Vagabond ; "  «  common  prostitute  "  and  <<  prostitute  "  construed,  p.  800. 

COMMON  SCOLD. 

An  indictment  charging  the  defendant  with  being  a  common  slanderer  and 
a  common  brawler  is  not  good.     U,  S.  v.  Royally  p.  725. 

COMPOUNDING  FELONY. 
Bequisites  of  crime,  p.  419 

CONCEALING  BIBTH. 

A  child  which  would  have  been  a  bastard,  was  found  about  six  weeks  after 
its  birth  lying  dead  at  the  bottom  of  a  privy  belonging  to  a  dwelling- 
house  where  its  mother,  the  prisoner,  had  been  a  servant.    She  proved 
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that  several  months  previously,  she  had  informed  her  mother  and  her 
paramour  of  her  pregnancy.  She  also  testified  that  while  sitting  in 
the  privy  the  child  came  from  her  involnntarilyi  and  dropped  into  the 
vault  below;  and  that  as  it  made  no  stir  or  ontcry,  she  supposed  it  was 
dead,  and  consequently  told  no  one  of  its  birth.  Held,  that  prisoner 
was  not  guilty  of  concealing  her  pregnancy  and  the  birth  of  her  child^ 
nor  guilty  of  concealing  its  death.    State  v.  Canover^  p.  810. 

Concealment  by  mother  essential,  p.  88. 

Secret  disposition  necessary,  p.  108. 

Child  must  be  born  alive,  p.  108. 

CONSPIRACY. 

To  constitute  a  conspiracy,  a  mere  passive  cognizance  of  the  illegal  actions 
of  others  is  insufficient.  Active  participation  of  the  defendant  is  nec- 
essary.   Evane  v.  People^  pp.  524,  616. 

Where  A.  procured  B.  to  convey  a  lot  to  C,  and  C.  to  give  A.  his  three 
promissory  notes  for  $2,778,  each  of  the  same  date  and  rate  of  interest, 
and  maturing  on  the  same  day,  secured  by  three  separate  deeds  of  trust 
on  the  lot,  one  for  each  note,  and  caused  the  deed  to  C.  and  one  deed 
of  trust  to  be  recorded,  so  that  the  record  would  show  only  one  in- 
cumbrance for  $2,778,  and  by  means  of  false  pretenses,  sold  two  of 
the  notes  as  first  liens  on  the  property,  and  then  disposed  of  the  other 
to  D.  as  collateral  security  for  the  loan  of  92,500  by  means  of  similar 
false  pretenses,  the  proof  failing  to  show  bad  design  or  intent  on  the 
part  of  B.  orC.  in  making  the  conveyances  of  notes  and  deeds  of  trustor 
knowledge  of  the  use  A.  intended  to  make  of  them,  or  that  they  had  any 
connection  whatever  with  his  fraudulent  acts  subsequently  done,  it  was 
held,  that  a  conviction  of  A.  for  a  conspiracy  wilh  B.  and  C,  to  defraud 
D.  by  means  of  false  pretenses,  could  not  be  sustained.    Id, 

An  indictment  for  conspiracy,  to  cheat  and  defraud,  must  set  forth  the  par* 
ticular  means  intended  to  be  used  by  the  conspirators,  to  compass  the 
alleged  fraud.    March  v.  People,  p.  530. 

To  constitute  the  offense  of  conspiracy,  there  must  be  a  conspiracy  to 
cheat  and  defraud  some  person  of  his  property.  Although  there  may 
have  been  an  intention  to  defraud,  yet  if  the  means  used  could  not 
possibly  have  that  effect,  the  offense  is  not  complete.    Id, 

On  an  indictment  against  two  for  a  conspiracy  to  cheat,  the  judgment 
should  be  against  each  defendant,  severally,  and  not  against  them 
jointly.    Id, 

Commissioners  of  charity  were  indicted  for  conspiring  together  to  omit,  re- 
fuse and  neglect  to  advertise  for  supplies,  as  required  by  statute.  It 
was  proved  they  had  purchased  the  articles  specified  without  advertis- 
ing; but  evidence  was  given  that  they  had  acted  in  good  faith  and  in 
Ignorance  of  the  statute.  Held,  that  to  constitute  a  conspiracy  the 
agreement  must  be  entered  into  with  a  criminal  intent.  People  v. 
Powell,  p.  584. 

The  general  rules  of  the  common  law,  making  conspiracy  an  indictable 
offense  were  used  and  approved  in  Massachusetts  before  the  adoption 
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of  its  Constltation,  and  are,  therefore,  In  force  here;  bat  tiie  lengiiah 
Btatntes  reinilating  the  settlement  of  panpers,  and  the  wages  of  labor- 
ers,  and  making  It  penal  for  any  one  to  engage  in  a  trade  to  which  he 
had  not  served  a  full  apprenticeship,  and  not  being  adapted  to  onr  col- 
onial condition,  were  not  adopted  or  approved  and  are  not,  therefore, 
in  force  here.    CammantoeaUh  v.  JETufU,  p.  587. 

An  indictable  conspiracy  must  be  a  combination  of  two  or  more  persons,  by 
some  concerted  action  to  accomplish  some  criminal  or  nnlawf nl  par- 
pose,  or  to  accomplish  some  purpose  not  in  itself  criminal  or  nnlawfali 
by  criminal  or  unlawful  means.    Id, 

An  unlawful  agreement  is  the  gist  of  the  offense  of  conspiracy,  and  it  ISi 
therefore,  unnecessary  to  charge  the  execution  of  such  agreement. 
The  execution  is  merely  proof  of  the  intent  or  an  aggravation  of  the 
criminality  of  the  unlawful  combination.    Id. 

Where  criminality  of  conspiracy  consists  of  unlawful  agreement  of  two  or 
more  persons  to  compass  or  promote  some  criminal  or  illegal  pnrpoee, 
tliat  purpose  must  be  fully  and  clearly  stated  in  the  indictment;  and  if 
the  criminality  of  the  offense  charged  consists  In  the  agreement  to 
compass  or  promote  some  purpose,  not  of  itself  criminal  or  unlawful, 
by  the  use  of  criminal  or  unlawful  means,  such  means  must  be  set  out  in 
the  indictment.    Id. 

An  imperfect  averment,  in  an  indictment  of  facts  constituting  descrlptloii 
of  the  offense,  is  not  aided  by  the  introductory  matter  therein,  nor  by 
the  qualifying  epithets  attached  to  the  facts,  nor  by  the  alleged  Injuxf* 
ous  consequences  of  such  facts.    Id, 

The  purpose  of  a  socjlety  organized  xmder  an  agreement  not  to  work  for  aqy 
person  who  should  employ  any  journeyman  or  other  person  not  a  mem- 
ber of  such  society,  after  notice  given  him  to  discharge  such  woximisiiy 
is  not  unlawful.    Id. 

When  an  association  is  formed  for  innocent  purposes,  and  its  powers  aie 
afterwards  abused  by  those  who  have  the  management  of  it,  to  purposes 
of  oppression  and  injustice,  those  guilty  of  such  abuse,  and  those  who 
consent  thereto  will  be  criminally  liable,  but  not  the  other  members  of 
the  association.    Id, 

When  the  objects  of  a  society  are  lawful,  it  is  not  unlawful  to  seek  to  attain 
those  objects  by  refusing  to  work  for  any  one  who  shall  empli^  a 
journeyman  not  a  member  of  such  society.    Id. 

An  association  seeking  to  attain  its  ends  by  means  tending  to  impoverish 
others,  that  is,  to  lessen  their  gains  and  profits,  is  lawful  or  unlawful, 
according  as  such  means  are  lawful  or  unlawful.    Id. 

Where  the  victim  of  a  conspiracy  is  himself  endeavoring  to  do  an  unlawful 
act,  there  can  be  no  conviction.    State  v.  Orovoley  p.  550. 

Certain  persons  falsely  represented  to  A.,  that  certain  boxes  contained 
counterfeit  money,  and  A.  was  induced  to  part  with  money  to  obtain 
the  boxes,  with  a  view  of  uttering  the  counterfeit  money,  and  to  pre- 
vent the  threatened  arrest  of  A.  for  having  such  counterfeit  money. 
The  boxes  contained  only  sawdust.    Held,  that  the  confederates  could 


INDEX.  967 

CONSPIRACY  —  ConHnued. 

not  be  convicted  of  a  conspiracy  to  obtain  the  money  of  A.  by  false 
pretenses.    Id, 

Section  5440  of  the  Beylsed  Statutes,  does  not  extend  to  a  case  where  the 
contemplated  fraud  depends  entirely  upon  the  passage  of  a  future  act 
of  Congress  to  make  it  effective.     U.  S.  y  Crafton^  p.  558. 

The  common -law  offense  of  conspiracy  is  not  punishable  in  the  Federal 
courts.  Under  the  United  States  statutes  (Bev.  Stats.,  sec.  5440)  an 
overt  act  as  well  as  an  unlawful  agreement  must  be  proved.  U.  S,  v. 
Walah,  p.  561. 

An  indictment  for  conspiracy,  <<  must  inform  the  defendant  of  the  nature 
and  cause  of  the  accusation "  as  required  by  the  Constitution  of  the 
United  States,  and  must  set  forth  the  offense  veith  clearness  and  cer- 
tainty.   Id, 

In  order  to  constitute  a  conspiracy  under  the  laws  of  the  United  States,  two 
or  more  persons  must  agree  to  do  an  unlawful  act,  and  one  or  more  of 
them  must  do  some  act  to  effect  its  object.  A  mere  discussion  as  to 
doing  the  act  is  not  sufficient;  some  act  must  be  actually  done.  U.  S» 
V.  Goldberg f  p.  565 

When  two  persons  are  indicted  for  conspiracy  in  one  Indictment,  both  must 
be  acquitted  or  both  convicted.    B.  v.  Manniiig,  578. 

Overt  act  essential,  616. 

Besponsibility  of  one  for  act  of  another,  616. 

Object  must  be  illegal,  616. 

Striking  workmen  not  guilty,  when,  616. 

Forcing  workmen  to  leave  employment,  618. 

Conspiracy  to  suborn  perjury,  619. 

Conspiracy  to  obtain  goods  by  fajse  pretenses,  619. 

Insufficiency  of  evidence  to  sustain  conviction,  621. 

CONSTRUCTION. 
See  Statutes. 

COUNTEKFEITINO. 

When  a  coin  is  duly  issued  from  the  mint  and  a  hole  is  made  in  it  so  as  that 
a  portion  of  the  metal  is  abstracted,  and  the  hole  is  plugged  with  a  base 
metal,  this  is  counterfeiting;  but  if  the  hole  is  made  with  a  sharp  in- 
strument and  none  of  the  metal  is  abstracted,  but  is  crowded  aside,  it 
is  not  counterfeiting,  though  the  coin  is  rendered  misshaped.  U.  S,  v. 
Leesner,  pp.  152,  258. 

Counterfeiting  consists  in  the  making  of  coins  so  resembling  the  genuine 
that  they  might  deceive  persons  using  ordinary  caution,  and  a  convic- 
tion can  not  be  had  for  uttering  pieces  of  metal  which  are  not  in  the 
likeness  or  similitude  of  genuine  coins.  So  a  conviction  for  passing 
certain  pieces  of  metal,  apparently  gold,  octagonal  in  form,  on  one  side 
of  which  was  the  device  of  an  Indian,  and  on  the  other  the  inscription, 
**i  dollar,  Cal.,"  can  not  be  sustained  under  the  laws  of  the  United 
States  relating  to  counterfeiting.     U,  S.  v.  Bogari^  p.  154. 
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A  counterfeit  piece  of  money  must  sufficiently  resemble  the  genuine  to  de- 
ceive persons  of  ordinary  caation,  or  tlie  crime  is  not  committed.  U. 
S,  V.  Morrou/,  p.  166.  ^ 

Counterfeiting  an  indorsement  of  a  post  note  of  the  United  States  Bank  is 
not  an  offense.     U.  S.  v.  Stewart^  p.  157. 

Under  the  twelfth  section  of  the  act  of  March  8,  1825,  an  indictment  can 
not  be  sustained  for  counterfeiting  a  <*  head  pistareeUi"  it  not  being  a 
part  of  a  dollar,  within  the  meaning  of  that  act.  U.  S,y.  Gardner ,  p. 
169. 

To  make  spurious  coin  to  use  in  magical  performances  and  not  to  ctrcolate 
as  money  is  not  counterfeiting.     U,  S.  v.  King,  p.  168. 

The  defendants  were  convicted,  under  section  6480  of  the  Bevised  Statutes, 
of  the  offense  of  having  in  their  possession  an  instrument  engraved 
and  printed  after  the  similitude  of  an  obligation  issued  under  the 
authority  of  the  United  States,  with  intent  to  sell  or  otherwise  use  the 
same.  The  alleged  fraudulent  instrument,  though  in  the  similitude  of 
a  United  States  bond,  was  not,  nor  did  it  purport  to  be,  executed  or 
signed.  Eeld,  tliat  the  words  of  the  statute,  '<  any  obligation  or  other 
security,*'  mean  an  executed  instrument,  or  one  which  on  its  face  pur- 
ports to  be  executed,  and  it  appearing  that  the  alleged  fraudulent  obli- 
gation or  security  is  not  an  obligation  or  security  at  aU,  within  the 
meaning  of  the  statute,  a  conviction  can  not  be  sustained,  though  the 
paper,  in  its  body  and  genera]  form,  be  made  after  the  similitude  of  a 
United  States  bond.     U,  S.  v.  WilliatM,  p.  166. 

Coin  must  be  capable  of  deceiving,  p.  268. 

And  must  be  current  by  law,  p.  258. 

Intent  must  be  to  pass  it  as  money,  p.  258. 

Giving  spurious  coin  in  charity,  p.  258. 

Prisoner  must  know  coin  to  be  counterfeit,  p.  259. 

Pledging  is  not  «  passing,"  p.  259. 

CREMATION. 

l^ot  illegal,  p.  782. 

CRUELTY  TO  ANIMALS. 

Cruelty  to  animals  to  be  within  the  statute  must  cause  substantial  and  un- 
necessary suffering  to  the  animal.  Without  evidence  of  such  suffering, 
to  keep  parrots  for  a  few  hours  without  water  is  not  an  act  of  cruel^ 
upon  which  a  conviction  can  rightly  follow.    Swan  v.  Saunders^  p.  486. 

Six  young  parrots  were  consigned  by  railway  by  S.  from  L.  to  a  customer  at 
D.  They  were  inclosed  in  a  box,  in  which  some  Indian  com  but  no 
water  was  put.  About  ten  hours  after  leaving  L .  they  were  found  at  H ., 
an  intermediate  place,  by  the  respondeht,  in  a  condition  which  led  him 
to  think  that  they  were  suffering  from  being  too  closely  packed,  and 
were  generally  in  a  bad  condition.  The  birds  were  alleged  to  have 
drunk  a  considerable  quantity  of  water  when  offered  to  them,  and  to 
have  seemed  refreshed,  and  relieved  from  pain  after  the  draught.  8.| 
the  appellant,  was  summoned  before  a  poUce  magistrate  having  juzis- 
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diction  at  H.,  and  was  convicted  of  cruelty  to  birds  on  the  gronnd  that 
he  had  failed  to  supply  them  with  water  for  their  journey  from  L.  to 
D.  Held,  on  appeal  from  the  decision  of  the  magistrate,  that  the  con- 
viction was  wrong,  that  the  mere  non-supply  of  water  for  the  birds  was 
not  sufficient  evidence  upon  which  to  found  a  conviction  for  cruelty; 
and  further,  that  in  default  of  evidence  to  that  effect,  young  parrots 
were  not  '<  domestic  animals  "  within  the  statutes  passed  to  prevent 
cruelty  to  animals.    Id, 

A  person  has  the  right  to  protect  his  premises  against  the  depredations  of 
mischievous  dogs,  and  tor  the  purpose  to  use  such  means  as  are  reason- 
ably necessary,  and  if  the  depredating  animal  is  thereby  caught  in  a 
steel  trap  and  mutilated,  it  would  not  be  needless  torture  or  mutilation 
under  the  statute.    Hodge  v.  State,  p.  491. 

It  is  not  within  the  statute  making  it  an  offense  to  ''  needlessly  IlUI  any  liv- 
ing creature,"  to  shoot  pigeons  for  sport  or  as  an  exhibition  of  sIlIU  as 
a  marksman.    State  v.  Bogardus,  p.  494. 

Mere  killing  is  not,  p.  60S. 

''Torture "  must  produce  pain  or  suffering,  p.  608. 

<<  Needlessly  kill "  means  wanton  cruelty,  p.  604. 

No  distinction  between  owner  of  animal  and  stranger,  p.  607. 

Motive  may  excuse,  p.  608. 

Beating  in  training  or  discipline,  p.  608. 

Using  dog  on  treadmill,  p.  608. 

CUSTOMS. 

To  bring  into  the  United  States,  goods  subject  to  duty  without  having  paid 
or  accounted  for  the  duties  is  not  against  law.  It  is  the  secret  and 
clandestine  manner  in  which  goods  are  brought  which  constitute  the 
gist  of  offense.     U,  8.  v.  Thomas,  pp.  202,  264. 

To  constitute  the  offense  of  failing  to  notify  the  collector  of  the  making  of 
a  still,  it  must  appear  that  the  still  was  intended  to  be  used  within  the 
United  States  for  distilling  spirits,  and  that  the  defendant  failed  to 
give  such  notice.     U,  S,y.  Beed,  pp.  206,  264. 

A  distiller  is  not  in  default  for  the  mere  non-payment  of  his  special  tax, 
until  ten  days  after  the  receipt  by  the  collector  of  the  assessment  list. 
U.  S.  V.  Shea,  pp.  207,  266. 

The  offense  of  having  in  possession  internal  revenue  stamps  which  had  been 
previously  used  and  canceled  under  section  SS76,  includes  only  the  pos- 
session of  whole  stamps  and  not  fragments  of  stamps,  though  they  may 
be  capable  of  being  used  again.     U.  S.  v.  Loup,  pp.  209,  265. 

A  peddler  who  has  duly  applied  to  the  assessor  for  a  license  in  April,  is  not 
indictable  for  carrying  on  business  without  payment  of  the  special  tax, 
between  the  first  and  seventh  days  of  May,  before  the  tax  was,  in  the 
usual  course  of  business,  assessed  upon  him  for  that  year,  if  he  in- 
tended during  that  time  to  pay  the  tax  when  it  should  be  assessed,  al- 
though when  the  tax  bill  was  presented  him  on  the  twenty-first  day  of 
May  he  refused  to  pay  it,  having  stopped  business  on  the  seventh.  U. 
8.  V.  Pressy,  pp.  210,  266. 
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An  indictment  nnder  section  8824  of  the  United  States  BeTlsed  Statutes 
for  failure  to  obliterate  the  stamp  upon  a  cask  of  spirits,  after  it  had 
been  emptied,  can  not  be  sustained  in  a  case  in  which  it  appeared  that 
the  cask  was  remoyed  from  the  place  where  it  had  been  while  the  sale 
of  its  contents  was  going  on,  as  soon  as  the  spirits  had  ceased  to  nm 
from  the  faucet,  with  the  intention,  when  assistance  should  be  ob- 
tained of  pouring  what  was  left  out  of  it  through  the  bung  hole,  if  this 
latter  be  done  within  a  reasonable  time  after  such  removal.  U,  B.  ▼. 
Bwhanan^  p.  212. 

Section  8868  of  the  Revised  Statutes  prdrides,  that  <<no  manufactured 
tobacco  shall  be  sold  or  offered  for  sale  unless  put  up  in  packages  and 
stamped  as  prescribed  intliis  chapter,  except  at  retail,  by  retail  dealers, 
from  wooden  packages  stamped  as  provided  in  this  chapter."  HML^ 
that  a  retail  dealer  who,  in  the  course  of  his  business,  sells  at  retaO 
tobacco  taken  by  him  from  a  wooden  package  duly  put  up  and  stamped, 
whether  taken  at  or  before  the  sale,  does  not  violate  this  section.  U. 
8.  V.  Veazie^  pp.  215,  265. 

Who  not  a  retail  liquor  dealer,  p.  26i. 

<<  Place  where  spirits  are  distilled  '*  construed,  p.  264. 

Removing  liquor  from  warehouse ;  intent  must  be  fraudulent,  p.  264. 

Failure  to  obliterate  stamp ;  when  not  indictable,  p.  264. 

License ;  tax  when  required,  p.  265. 

CUTTING  TIMBER. 

What  not  within  statutes  at  to,  p.  255. 
<<  Timber  '*  defined,  p.  255. 

"DAY  OF  ELECTION." 
Construed,  p.  765. 

«  DEALER." 

Construed,  p.  649. 

DECLARATIONS. 

8m  Dtikq  I3eOLARATION8. 

DEFENCE  OP  PROPERTY. 

/9e«,  MAUCions  Mischief;  Cruxltt  to  Animals. 

DESERTION. 

Under  the  act  of  Congress  of  1855,  making  the  enticing  a  seaman  who  has 
regularly  enlisted,  to  desert,  an  offense,  a  seaman  who  has  passed  the 
examination  at  the  naval  rendezvous  merely,  and  has  not  been  exam- 
ined and  passed  on  the  receiving  ship,  is  not  enlisted.  U,  8.  v.  nomp- 
«on,  p.  176. 

"DEVICE  OR  SUBSTITUTE  FOR  CARDS." 
Construed,  p.  755. 

"DISFIGURING." 
Construed,  p.  602. 
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DISOHDEBLY  HOUSE. 

▲  ten-pin  alley  kept  for  public  use  in  a  village,  is  notyjxr  «e,  a  noisance. 
BtaJU  y.  J3W,  p.  719. 

Nor  1b  such  ten  pin  alley  a  noiBance,  thongh  kept  in  connection  with  a 
lager  beer  saloon.    /<2. 

Where  it  is  one  of  the  terms  of  the  establishment,  that  the  loser  is  to  pay 
for  the  use  of  the  alley,  such  playing  is  not  gambling,    id. 

4.  disorderly  honse  is  a  hoose  "  kept  for  the  purpose  of  public  prostitution, 
or  as  a  common  resort  for  prostitutes  and  vagabonds."  The  mere 
fact  that  a  business  establishment,  such  as  a  liquor  saloon,  was  habit- 
ually resorted  to  by  prostitutes  and  vagabonds,  as  well  as  by  good 
citizens,  does  not  constitute  it  a  disorderly  honse.  M.^Elhaneg  v.  BUO/t^ 
p.  785. 

A  honse  which  is  not  in  a  public  place,  or  does  not  affect  the  public,  or 
disturb  or  annoy  them,  can  not  be  a  disorderly  house.  Mains  y.  iStote, 
p.  787. 

Upon  the  trial  of  an  indictment  for  keeping  a  bawdy-house,  eyidence  of  the 
general  reputation  of  the  house  is  incompetent  to^proye  the  charge • 
Bm»orK  y.  BUxie^  p.  789. 

Under  a  statute  making  the  keeping  of  a  house  of  ill-fame  resorted  to  for 
lewdness  a  common  nuisance,  '*  house  of  ill-fame  "  means  the  same 
thing  as  a  "  bawdy-house."  And  the  gist  of  the  offense  being  the  use 
of  the  house  for  lewd  purposes,  and  not  its  reputation,  eyidence  of  the 
reputation  of  the  house  is  not  admissible.    BUtJU  y.  BowrdtMOi^  p.  748. 

Gist  of  the  offense  of  keeping  bawdy-house,  p.  788. 

Must  be  to  nuisance  of  public,  p.  789. 

One  act  of  illicit  intercourse  is  not  keeping  house  of  iU-fame,  p.  789 

Reputed  character  of  inmates  insufficient,  p.  790. 

Insufficient  proof,  p.  791 

DISTUBBIN6  BELIGIOUS  WORSHIP. 

In  order  to  constitute  this  offense,  the  proof  must  show  that  there  was 
assembled,  at  the  time  of  the  alleged  disturbance,  a  congregation  for 
the  purpose  of  religious  worship,  and  that  the  congregation  was  dis- 
turbed in  one  of  the  ways  set  out  in  the  statute ;  and,  moreover,  the 
disturbance  must  appear  to  haye  been  willful.  Bkhardison  y.  Btta%^  p. 
444. 

Officials  of  a  church,  acting  under  the  church  discipline,  as  they  construed 
it,  notified  the  minister  that  they  would  hold  a  meeting  to  take  action 
in  regard  to  his  alleged  misconduct,  and  invited  him  to  attend.  The 
minister  did  not  attend,  and  the  officials  resolved  to  suspend  him  until 
his  conduct  could  be  passed  upon  by  superior  authority;  and  they 
delegated  the  accused,  who  was  a  steward  of  the  church,  to  carry  out 
the  resolutiun.  Accused  did  so  by  approaching  the  stand  after  the 
congregaiion  had  assembled,  but  before  services  had  commenced,  and 
notifying  the  minister  of  the  action  of  the  officials,  and  that  he  would 
have  to  quit  preaching  until  the  <'  elder  "  had  passed  upon  his  conduct. 
Held^  that  this  does  not  show  a  willful  intent  to  disturb  the  congrega- 
tion,   /d. 
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A  prosecution  for  distnrblDg  a  congregatioii  assembled  for  religions  wor- 
ship will  not  be  sustained  by  proof  that  the  congregation,  thongb 
disturbed,  was  assembled  for  business  purposes,  even  though  the 
proceedings  were  opened  with  religious  exercises.  Wood  v.  StaUj  p. 
448. 

The  gist  of  the  offense  of  disturbing  religious  worship  is  that  the  disturb- 
ance was  "willful."  The  word  "willful,"  when  used  In  the  penal 
statute,  means  with  evil  intent,  or  legal  malice,  or  without  reasonable 
grounds  of  believing  the  act  to  be  lawful.  The  evidence  here  held 
insufficient  to  support  a  conviction  for  disturbing  religious  worship, 
inasmQch  as  it  does  not  show  the  disturbance  to  have  been  willful. 
Wood  V.  StaUy  p.  452. 

The  disturbance  of  a  religious  congregation  by  singing,  when  the  singer 
does  not  intend  so  to  disturb  it,  but  is  conscientiously  taking  part  in 
the  religious  services,  may  be  a  proper  subject  for  the  discipline  of  his 
•  church,  but  it  is  not  indictable.    State  v.  LinkhaWf  p.  455. 

Over  objection  of  the  defendant,  the  State  was  permitted  to  ask  a  witness 
if  the  manner  in  which  the  defendant  called  the  witness  a  d — d  liar 
was  calculated  to  disturb  the  congregation.  The  witness  answered 
that  it  was ;  to  which  answer  the  defendant  also  objected.  JBCeld^  that 
both  objections  were  well  taken,  inasmuch  as,  under  the  facts  in  this 
case,  the  evidence  may  have  had  material  weight  In  influencing  the  jury 
to  convict,    Calvert  v.  State,  p.  457. 

**  Why  was  it  that  the  defendant  called  you  a  d—d  liar?  "  and  "  What  had  you 
said  and  done?  "  were  questions  competent  to  be  asked  by  the  defence 
in  mitigation  of  punishment,  but  not  in  justification.    Id, 

Disturbance  must  be  willful;  mere  careless  act  not  sufficient,  as  slamming 
church  doors,  p.  584. 

Merely  leaving  church  before  service  not,  p.  584. 

Disturbance  must  take  place  while  congregation  is  assembled,  p.  584. 

Sunday-school  celebration  and  Christmas  tree  not  a  religious  assembly,  p. 

585. 

Effect  of  license  from  municipal  corporation  to  sell  refreshments,  p.  685. 

DISTURBING  THE  PEACE. 

Disturbing  the  peace  of  a  single  individual  by  loud  and  abusive  language, 
is  not  a  criminal  offense.    State  v  SchottmaUf  p.  443. 

Disturbing  one  family  not,  p.  582. 
Tolling  bell  for  living  person,  p.  582. 
Mere  provoking  words  not,  p.  583. 

DIVORCE. 

See  Bigamy. 

"DOMESTIC  ANIMAL." 
Construed,  p.  486. 

DOMICIL. 

See  MiSCEQEIYATIOK. 
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«  DBUNK  IN  OR  ABOUT  THE  PKEMISBS." 
Constraed,  p.  765. 

DBUNEENNESS. 

Not  indictable  when,  p.  791. 

Heaning  of  **  common  drunkard,"  p.  791. 

User  of  chloroform  not,  p.  791. 

<«  DWELLING-HOUSE." 
Constmed,  pp.  819,  888. 

DTING  DECLARATIONS. 

On  a  trial  for  manslaughter,  in  attempting  to  procure  an  abortion,  heldf  that 
an  exclamation  by  the  deceased  the  day  before  she  died,  *<  Oh,  Aleck, 
what  have  we  done?  I  shall  die,"  was  not  admissible  as  a  dying  dec- 
laration, p.  7. 

EAVESDROPPING. 

When  not  indictable,  p.  791. 

ELECTIONS. 

See  Bribery. 

An  intention  to  remove  from  the  State  alone  or  an  absence  on  business  with 
a  subsequent  return,  do  not  lose  the  party  his  residence  in  the  State, 
so  as  to  make  him  guilty  of  illegal  voting.  Maddox  v.  8ta(Sy  pp.  182, 
255. 

G.  was  indicted  for  interfering  with  an  officer  of  election  during  an  election. 
It  appeared  that  upon  G.'s  father  offering  to  vote,  the  officer  asked  him 
certain  questions  which  he  declined  to  answer,  an  altercation  following, 
in  which  G.  threatened  the  officer.  EM,  that  the  question  asked  by  the 
officer,  being  outside  his  duty,  G.  was  not  guilty.  Com.  v.  Gihhs^  p. 
188. 

Betting  in  one  State  on  an  election  held  in  another  State  is  not  indictable  in 
the  former.    State  v.  McLelland,  p.  185. 

Betting  on  the  result  of  an  election  after  it  has  taken  place  is  not  indictable. 
Jd.,  p.  257. 

Betting  on  the  result  of  an  election  is  not  gaming.  State  v.  Henderson^  p. 
186. 

The  statutes  of  a  State  disfranchising  persons  convicted  of  infamous  crime 
do  not  affect  persons  who  have  been  convicted  in  the  Federal  courts  of 
statutory  crimes.     U.  8.  v.  Bamaho,  pp.  188,  258. 

A  statute  of  New  York  prohibited  under  a  penalty  the  vote  of  a  person  con- 
victed of  an  infamous  crime.  B.  was  indicted  under  the  statute,  it 
appearing  that  B.  had  been  convicted  in  a  Federal  court  of  uttering  a 
counterfeited  security  of  the  United  States.  Httd^  that  B.  was  not  pun- 
ishable under  the  statute.    Id. 

One  is  not  guilty  of  the  statutory  offense  of  refusing  to  give  or  giving  false 
information  to  supervisors  of  election,  where  the  supervisors  did  not 


974  INDBX. 

ELECTIONS—  Continued, 

make  the  Inqairies  at  the  place  of  hU  residence.    U.  8.  t.  IknUf 
p.  142. 

An  indictment  nnder  the  United  States  laws  for  unlawfully  prerenting  a 
TOter  from  exercising  the  right  of  snfErage  will  lie  only  where  the  in- 
terference took  place  at  a  Congressional  election.  U.  8,  v.  CoMZI, 
pp.  148,  258. 

A  Governor  of  a  State  is  not  an  "officer  of  election  *'  within  the  United 
States  statute  making  it  a  crime  for  <'  any  officer  of  election  "  at  which 
a  representative  or  delegate  in  Congress  was  voted  for,  to  issue,  among 
other  things,  any  false  or  fraudulent  certificate  of  the  result  of  such 
election.     U.  8.  v.  Clayton^  pp.  146,  257. 

The  offense  of  bribing  a  qualified  voter  is  not  proved  by  showing  an  at> 
tempt  to  bribe  a  person  who  claims  a  right  to  vote.    U.  8,  v.  HendHc^ 

pp.  161,  258. 

Voting  out  of  ward,  not  voting  out  of  city  or  town,  p.  256. 
Illegal  voting  at  meeting  illegaUy  summoned,  p.  257. 
Betting  at  election  not  indictable  at  common  law,  p.  257. 
Betting  at  election,  person  must  be  candidate  for  office,  p.  257. 

EMBEZZLEMENT. 

Under  section  5209  of  the  Revised  Statutes  of  the  United  States,  an  intent 
to  defraud  the  association,  or  other  company  or  person,  is  an  essential 
element  of  the  crime  in  every  case.  The  words  "  with  intent  in  either 
case  to  injure  or  defraud,"  etc.,  apply  as  well  to  embezzlement,  etc.,  of 
the  funds,  as  to  the  making  false  entries  in  the  books.  U.  8.  v.  Voar* 
he€9f  p.  195. 

A  clerk  in  the  office  of  the  assistant  treasurer  of  the  United  States,  at  Bos- 
ton, appointed  by  sach  assistant  treasurer,  with  the  approbation  of  the 
Secretary  of  the  Treasury,  as  authorized  by  the  general  appropriation 
act  of  July  28, 1866,  is  an  officer  or  person  "  charged  with  the  sale 
keeping  of  the  public  money,"  within  the  meaning  of  the  sixteenth  sec- 
tion of  the  act  of  August  6, 1846,  and  is  punishable  under  that  section 
for  loaning  the  public  moneys  intrusted  to  him  for  safe  keeping.  U.  8. 
V.  HartweUi  p.  197. 

Section  8,  of  the  act  of  June  14, 1866,  providing  '<  that  If  any  banker,  bro- 
ker, or  other  person  not  an  authorized  depositary  of  the  public 
moneys,"  shall  do  either  of  the  acts  therein  specified,  every  act  shall  be 
held  to  be  an  embezzlement,  and  concluding  with  the  penal  sanction  as 
follows:  «  And  any  president,  cashier,  teller,  director,  or  officer  of  any 
bank  or  banking  association,  who  shall  violate  any  of  the  provisions  of 
this  act,  shall  be  deemed  and  adjudged  gnilty  of  an  embezzlement  of 
public  money,"  is  confined  to  the  officers  of  the  banks  and  banking  as- 
sociations, and  does  not  apply  to  a  clerk  in  the  office  of  the  assistant 
treasurer  at  Boston.    Id. 

Under  a  statute  against  embezzlement,  which  provides  that  <'  whoever  em- 
bezzles, etc.,  *  *  *  Bhall  be  deemed  guilty  of  larceny,"  an  indict- 
ment charging  simply  an   ordinary  larceny  is  insufficient,  and  no 
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conyiction  of  an  offense  under  the  statate  can  lawfully  be  had.    Krib$ 
Y.  People^  p.  887. 

An  hidictmenty  nnder  sach  a  statute,  must  set  oat  the  facts  constituting  the 
embezzlement,  and  then  arer  that  in  that  manner  the  defendant  com- 
mitted the  larceny.    Jd. 

Larceny  at  coihmon  law  is  not  included  wltMn  the  statutes  against  embez- 
zlement.   Id. 

An  agent  is  not  necessarily  a  "  servant  **  within  the  statute  as  to  embezzle- 
ment.    R.  Y.  Walker,  p.  889. 

Certain  manure  manufacturers  engaged  W.,  who  kept  a  saloon  atB.,  to  get 
orders  which  they  supplied  from  their  stores.  He  was  called  agent  for 
the  B.  district  and  was  to  collect  the  money,  pay  it  over  at  once,  and 
render  a  weekly  account.  Subsequently  the  manufacturers  stored 
large  quantities  of  manure  in  B.  in  places  rented  by  W.,  the  rent  being 
repaid  to  him  by  his  employers.  W.  then  supplied  the  manure  from 
these  stores.  He  was  paid  a  small  salary  and  commission.  Having 
appropriated  money  received  from  customers,  and  returned  their  names 
as  persons  not  having  paid,  W.  was  indicted  and  convicted  of  embez- 
zlement. Held,  that  the  conviction  was  wrong,  as  he  was  not  a  <'  ser- 
vant "  of  the  manufacturers  witliln  the  statute.    Id, 

The  prisoner  was  engaged  by  the  prosecutor  to  solicit  orders  for  them,  and 
was  to  be  paid  by  commission  on  the  sums  received  through  his  means. 
He  had  no  authority  to  receive  money;  but  if  any  was  paid  to  him  he 
was  forthwith  to  hand  It  over  to  his  employers.  He  was  at  liberty  to 
apply  for  orders  wherever  he  thought  it  most  convenient,  but  was  not  to 
employ  himself  for  any  other  persons  than  the  prosecutors.  Contrary 
to  his  duty  he  applied  for  payment  of  a  certain  sum;  having  received 
it,  he  applied  it  to  his  own  use,  and  denied,  when  asked,  that  it  had 
been  paid  to  him ;  Jield,  on  the  above  facts,  that  the  prisoner  was  not  a 
**  clerk  or  servant "  within  the  meaning  of  the  statute  Victoria.  B.  v. 
Kegus,  p.  892. 

To  warrant  the  conviction  of  an  agent  for  the  embezzlement  of  his  princi- 
pal's money,  four  facts  must  be  established  beyond  a  reasonable  doubt, 
to  wit:  First,  the  agency  whereby  the  defendant  was  charged  vrith  the 
duty  of  receiving  the  money;  second,  his  receipt  of  his  principal's 
money;  third,  that  he  received  it  in  the  course  of  his  employment;  and 
fourth,  that  he  embezzled,  misapplied,  or  converted  it  to  his  own  use. 
Webb  v.  State,  p.  895. 

Statutes  of  embezzlement  do  not  reach  all  breaches  of  duty  by  agents  or  the 
like  toward  their  principals,  nor  arm  the  latter  with  a  criminal  rem 
edy  for  the  enforcement  of  their  contracts  with  the  former.    Id, 

In  a  trial  for  embezzlement  of  money,  the  evidence  showed  that  the  defend- 
ant was  furnished  with  sewing  machines  for  sale  on  terms  requiring  him 
to  account  for  them  to  his  principal  in  money,  or  in  purchase-money 
notes  payable  to  his  principal ;  but  by  contract  outside  of  the  terms  of 
his  agency,  the  defendent  was  authorized  by  his  principal  to  sell  ma- 
chines for  live  stock,  on  condition  that  he  would  convert  the  stock  into 
money  and  account  to  his  principal  in  money.    He  traded  machines  for 
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horses,  and  when  required  to  account,  tendered  the  horses  to  his  prin- 
cipal, who  refused  to  receive  them,  whereupon  he  sold  the  horses  for 
money  and  retained  the  money,  disregarding  his  principal's  demand  for 
it.  Heldf  that  the  authority  conferred  on  the  defendant  to  trade  the 
machines  for  horses  and  convert  the  horses  into  money  so  changed  the 
character  of  the  contract  that  neither  the  horses  nor  their  proceeds 
were  the  property  of  the  principal,  and  the  law  of  embezzlement  could 
not  apply.    Id. 

W.  had  contracted  with  a  railroad  to  provide  them  with  horses  and  men  to 
carry  their  coal  to  their  own  customers  in  their  own  carts;  that  he  and 
his  men  should  account  to  the  company  each  day  for  the  money  re- 
ceived by  them  for  such  coal.  B.  was  a  servant  of  W.  whose  duty  it 
was  to  pay  to  the* company  the  money  so  collected.  B.  delivered  coal 
to  one  of  the  company's  customers  and  received  the  money  therefor, 
which  he  converted  to  his  own  use.  Held,  that  B.  was  not  guilty  of  em- 
bezzling the  money  of  W.    B.  v.  Beaumont,  p.  897. 

By  ''the  money  or  property  of  another  "  the  embezzlement  of  which  by  any 
agent,  clerk  or  servant,  without  the  consent  of  his  employer,  is  made 
larceny  by  the  Revised  Statutes,  is  meant  the  money  or  property  of 
any  person  except  such  agent,  clerk  or  servant  who  embezzles  it* 
Com.  V.  Steams y  p.  908. 

An  auctioneer  who  receives  money  on  the  sale  of  his  employer's  goods,  and 
does  not  pay  it  over,  but  misapplies  it,  is  not  such  an  agent  or  servant 
as  is  Intended  by  the  Revised  Statutes,  whether  he  receives  the  goods 
for  sale  in  the  usual  mode,  or  receives  them  on  an  agreement  to  pay  a 
certain  sum  therefor*  within  a  specified  time  after  the  sale.  The  money 
received  by  an  auctioneer,  for  goods  sold  by  him,  in  both  these  cases, 
Is  his  own,  and  not  '<the  money  of  another."    Id. 

To  constitute  embezzlement  under  the  Texas  code  as  amended,  It  is  neces* 
sary  (1)  that  the  accused  occupy  some  one  of  the  several  fiduciary  rela- 
tions specified ;  (2)  that  the  money  or  property  belonged  to  his  principal; 
and  (8)  that  It  came  to  the  possession  of  the  accused  by  virtue  of  his 
fiduciary  relation  to  his  principal.  An  indictment  for  this  offense  must 
sufficiently  charge  each  of  these  constituents.  Chiffln  v.  States  p. 
910. 

An  indictment  for  embezzlement  charged  that  the  accused  was  the  agent  of 
V  a  certain  inporporated  express  company,  and,  that,  as  such,  he  received 

$10,000,  to  be  transported  to  a  consignee  at  St.  Louis;  but  further  al- 
leged that  the  money  belonged  to  a  certain  bank,  and  neither  stated 
that  the  express  company  had  any  property  in  the  money,  nor  that  any 
fiduciary  relation  existed  between  the  bank  and  the  accused.  Meld^ 
that  the  indictment  is  fatally  defective  in  substance,  necessitating  the 
the  reversal  of  the  conviction  and  the  dismissal  of  the  case.    Id. 

W.  deposited  title  deeds  with  D.  as  security  for  a  loan;  and  requiring  a 
further  loan,  the  defendant,  an  attorney,  obtained  for  W.  a  sum  of  money 
from  T.,  and  delivered  to  her  a  mortgaged  deed  as  security.  There 
were  no  directions  in  writing  to  the  defendant  to  apply  the  money 
to  any  purpose,  and  he  was  intrusted  with  the  mortgage  deed,  with  au- 
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ttaority  to  hand  it  over  to  T.,  on  receipt  of  the  mortgage  money,  which 
was  to  be  paid  to  D.  and  W.,  less  costs  of  preparing  the  deed.  The 
defendant  fraadnlently  converted  a  substantial  part  of  the  money  to 
his  own  nse.  Seld,  that  as  there  was  no  direction  in  writing,  and  the 
mortgage  deed  was  daly  delivered  to  T.,  the  defendant  was  not  guilty 
of  a  misdemeanor  within  24  and'^S  Victoria.  Held^  also  that  he  was  not 
guilty  of  the  misdemeanor,  in  section  76,  of  converting  property  intrusted 
to  him  for  safe  custody,  with  Intent  to  defraud.    S.  v.  Cooper,  p.  927. 

Embezzlemeht  by  a  bank  cashier  is  not  an  offense  at  common  law.  There- 
fore the  punishment  provided  by  a  State  law  for  embezzlement  by  any 
«  officer,  director  or  member  of  any  bank,"  can  not  be  imposed  upon 
a  national  bank  cashier,  his  crime  being  punishable  only  under  the 
United  States  statutes.    Com.  v.  Ketner,  p.  982 

Who  not  <<  agent "  within  the  statutes  of  embezzlement,  p.  9S4. 

CoUector  of  bills  not  an  **  agent  or  servant,"  p.  985. 

Nor  keeper  of  county  poor-house,  p.  985. 

Who  not  a  bailee,  p.  985. 

Who  not  a  «  clerk  or  servant,"  p.  986. 

Constable  not  a  "  servant,"  p.  986. 

Nor  tradesman  taking  goods  to  be  manufactured,  p.  986. 

Servant  must  have  authority  to  receive  money,  p.  987. 

Act  must  be  in  course  of  employment,  p.  988. 

Meaning  of  "  by  virtue  of  his  employment,"  pp.  988,  989. 

Effect  of  statutes  as  to  embezzlements  by  agents,  p.  940. 

Taking  must  be  "  on  account  of  "  master,  p.  941. 

Mere  breach  of  contract  not,  p.  942. 

As  not  paying  over  money,  948. 

Prisoner  must  have  denied  its  receipt,  p.  944. 

Property  must  be  <<  property  of  another,"  p.  944. 

Must  be  in  possession  of  owner,  p.  945. 

Construction  of  « intrusted  with  any  note  or  bill,"  p.  946. 

Money  of  illegal  association,  p.  947. 

Money  paid  by  mistake,  p.  947. 

Embezzlement  by  attorney,  p.  948. 

Embezzlement  by  commission  merchants,  p.  948. 

Embezzlement  from  corporation,  p.  948. 

« Officer,  director  or  manager  of  bank"  construed,  p.  950. 

<<  Officer"  in  United  States  statutes,  p.  950. 

<<  Person  in  United  States  postal  service,"  p.  951. 

Evidence  held  insufficient,  p.  951. 

**  ENEMIES." 

Construed,  p.  252. 
2  Dbfsngbs.  62 
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•'ENTERING." 

Construed,  p.  882. 

ENTICING  SEAMEN. 

Bee  Desbbtion. 

"  ENTRUSTED  WITU  ANY  BILL  OR  NOTE." 

Constrned,  p.  951. 

ESCAPE. 

To  constitute  the  crime  of  volontary  escape,  the  act  must  be  done,  not 
through  mistake  or  ignorance,  but  malo  anmo,    Meehan  v.  State^  pp. 

291,  417. 

If  a  jailor  procures  the  discharge  of  a  person  in  his  custody  from  the 
justice  who  has  committed  him  under  a  conviction  and  discharges  such 
prisoner  under  it  in  good  faith,  believing  it  be  to  legal,  such  jailor  is 
not  guilty  of  a  voluntary  escape,  his  crime  being  that  of  a  negligent 
escape.    Id, 

Where  the  warrant  by  virtue  of  which  an  officer  receives  a  prisoner  is  void 
because  the  magistrate  had  no  jurisdiction  to  issue  the  warrant  on  the 
affidavit  made  before  him,  the  officer  is  not  liable  to  prosecution  for 
voluntarily  permitting  the  prisoner  to  escape  out  of  his  custody,  al- 
though the  warrant  is  regular  on  its  face.    Houst  v.  PeopUy  p.  294. 

On  the  trial  of  a  prosecution  for  aiding  to  escape  from  custody,  the  fact  of 
custody  is  for  the  jury,  and  so,  also,  is  the  legality  of  that  particular 
custody.  It  is  error  to  charge  that  the  custody  was  legal  if  the  Staters 
evidence  Is  true,  or  that  If  the  jury  believe  the  evidence  for  the  State 
they  must  find  a  verdict  of  guilty.    Habersham  v.  StaUy  p.  297. 

Custody  by  a  private  person  after  a  legal  arrest  without  warrant,  becomes 
illegal  if  protracted  for  an  unreasonable  time,  and  whether  the  time 
was  reasonable  or  unreasonable  is  a  question  for  the  jury,  under  proper 
instructions  from  the  court  as  to  the  promptness  which  the  law  exacts 
in  conveying  the  party  arrested  before  a  magistrate.    Id, 

Custody  voluntarily  assumed  by  private  person  without  warrant,  may  be 
lawfully  terminated  with  his  consent,  by  turning  the  prisoner  loose. 
Id. 

A  statute  punishing  the  conveying  to  any  person  lawfully  Imprisoned,  any 
instrument,  arms  or  other  thing  calculated  to  aid  his  escape  is  intended 
to  prohibit  any  substantial  thing  which  might  he  used  or  handled  by 
him  in  facilitating  or  effecting  his  escape,  and  does  not  cover  a  letter 
informing  the  prisoner  that  he  has  a  friend  and  can  be  released  from 
confinement.    Hughes  v.  State,  p.  802. 

A  prisoner  confined  in  jail  under  a  void  warrant,  may  liberate  himself  by 
breaking  the  prison,  provided  he  use  no  more  force  than  is  necessary 
to  enable  him  to  effect  his  liberation.    State  v.  Leachy  p.  805. 

The  escape  of  other  prisoners  lawfully  confined  for  atrocious  crimes  In  the 
same  room  with  him  in  consequence  of  his  escape,  does  not  render  him 
guilty  of  any  crime.    Id. 

Officer  must  be  authorized  to  hold  prisoner,  p.  417. 

Prisoner  on  bail,  not  In  custody  instanter  after  verdict  of  guilty,  p.  417. 
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Prisoner  on  bail;  surrender  by  sureties,  p.  418. 

Prisoner  must  be  under  sentence  p.  418. 

Aiding  escape;  indictment,  p.  418. 

Assistance  must  be  towards  escaping  from  jail,  p.  418. 

EVIDENCE.  , 

Se4  Opinions;    Dying  Declarations. 

EXTORTION. 

To  constitute  the  statutory  offense  of  extortion  the  officer  must  have  acted 
in  an  official  capacity,  and  not  as  a  private  individual  —  must  have  de- 
manded or  accepted,  under  color  of  his  office,  fees  to  which  he  was  not 
entitled,  from  a  person  for  whom  he  had  rendered  official  services,  or 
from  whoi»  he  had  a  right  to  demand  a  fee.     Collier  v.  State,  p.  807. 

Official  extortion  as  defined  in  the  Texas  Penal  Code  is  the  willful  demand 
and  reception  by  any  officer  authorized  by  law  to  receive  fees  of  office, 
or  by  any  person  employed  by  such  officer,  of  **  higher  fees  than  are 
allowed  by  law  "  for  the  services  in  question.  If  no  fees  were  allowed 
by  law  for  the  services  in  question,  then  no  prosecution  under  this  pro- 
vision can  be  maintained ;  and  an  indictment  is  bad  which  shows  on  its 
face  that  the  services  were  not  services  for  which  any  fees  were  allowed 
by  law.    Smith  v.  State,  p.  810. 

A  surgeon  appointed  to  malce  periodical  examination  of  pensioners  by  the 
commissioner  of  pensions,  under  Revised  Statutes,  section  4777,  is  not 
an  officer  of  the  United  States  within  the  meaning  of  section  12  of  the 
act  of  1825,  declaring  that  **  every  officer  of  the  United  States  who  is 
guilty  of  extortion  under  color  of  his  office  shall  be  punished  by  a  fine 
of  not  more  than  $500,  or  by  imprisonment  not  more  than  one  year, 
according  to  the  aggravation  of  his  offense."  U,  S»  v.  Germaine,  pp. 
814,  419. 

The  Constitution  of  1876  confers  on  the  District  Courts  original  jurisdiction 
of  misdemeanors  involving  **  official  misconduct,"  and  the  Revised 
Statutes  provide  that  official  misconduct  in  a  county  officer  consists  in 
"any  unlawful  behavior  in  relation  to  the  duties  of  his  office  willful  in 
its  character,"  and  any  **  willful  or  corrupt  failure,  refusal,  or  neglect 
of  an  officer  to  perform  any  duty  enjoined  on  him  by  law."  Held,  that 
this  statutory  provision  interprets  the  phrase  "  official  misconduct "  as 
employed  in  the  Constitution,  and  restricts  the  misdemeanor  jurisdic- 
tion of  the  District  Courts  to  such  misdemeanors  as  involve  official 
acts  or  omissions  which  are  not  only  unlawful,  but  also  willful  or  cor- 
rupt.    Watson  V.  State,  p.  818. 

An  indictment  charged  that  the  appellant,  being  sheriff  of  F.  county,  failed 
and  neglected  to  exercise  supervision  over  the  county  jail,  and  thereby 
negligently  permitted  certain  felons  in  his  custody  to  escape  therefrom. 
Held,  that  the  misdemeanor  charged  did  not  involve  such  official  mis*  ^ 
conduct  as  would,  on  his  conviction  therefor,  work  a  forfeiture  of  his 
office.    Id, 

Must  be  public  officer,  p.  418. 
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Mast  not  be  entitled  to  fees,  p.  416. 
Eees  most  be  allowed  by  law»  p.  419. 
Mast  be  obliged  to  perform  service,  p.  419. 
Jostice  of  the  peace  not  public  officer,  p.  419. 
Something  of  yaloe  mast  be  received,  p.  419. 
'  Act  must  be  done  knowingly,  p.  419. 

«« FENCE,  BAR,  OR  OTHER  IMPEDIMENT." 
CoQStraed,  p.  770. 

FOOD  AND  DRINK. 
See  Nuisance. 

FORCIBLE  ENTRY  AND  DETAINER. 

Of  personal  property  not  indictable,  p.  594. 
Reqaisites  of  offense,  p.  594. 

FORNICATION. 

See^  also,  Adultbrt;  Lbwdkbss. 

On  the  trial  of  an  indictment  for  fornication,  It  devolves  upon  the  proeecii- 
tion  to  prove  that  the  responddnts  are  nnmarried.  In  the  absence  of 
any  evidence  on  the  subject,  the  law  presumes  that  a  man  and  woman 
openly  living  and  cohabiting  together  are  lawfully  married.  T^srrUarj 
V.  Whitcombf  p.  29. 

Fornication  defined,  p.  94. 

What  is  not  fornication,  p.  94. 

"  GABiBLING  DEVICES." 
Construed,  p.  755. 

GAME  LAWS. 

The  statute  punishing  any  one  who  in  ICassachasetts  takes  or  MUs  a  wood- 
cock, etc.,  between  specified  days,  or  buys,  sells,  offers  for  sale  or  has 
them  in  his  possession  within  the  same  time,  does  not  apply  to  such 
birds  lawfully  taken  or  killed  in  another  State.    Com.  v.  MaUp  p.  716. 

**  GAME  OF  CHANCE." 
Construed,  p.  756. 

"  GAME  PLAYED  WITH  DICE." 
Construed,  p.  758. 

GAMING. 

See  DisoBDERLY  Housk;  Elbctions. 

A  single  act  of  play  at  a  gaming-table  called  "  sweat-cloth,"  at  the  races, 
or  one  day's  use  of  it  at  the  race  course  is  not  <<  keeping  a  common 
gaming-table  "  within  the  statute.    U.  S.  v.  SnUth^  pp.  624, 628. 
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On  the  trial  of  an  Indictment  for  permitting  a  minor  to  play  billiards  with- 
out the  consent  of  his  parents  or  guardian,  the  burden  of  proof  Is  on 
the  State  to  show  that  the  minor  did  not  have  the  consent  of  his  parent 
or  guardian.    Conyen  v.  State,  p.  686. 

Pool  selling  is  not  keeping  a  <<  lottery."    People  y.  BeUlyf  p.  689. 

Gaming  not  an  offense  at  common  law,  p.  762. 

Risk  and  profit  essentia],  p.  752. 

Loser  paying  for  hire  of  billiard  table,  p.  752. 

Betting  on  election  not,  p.  758. 

Resale  of  lottery  ticket  not,  p.  758. 

Lottery ;  chances  must  be  sold  or  prizes  given,  p.  758. 

Purchaser  of  lottery  ticket  not  indictable,  p.  758. 

Publishing  proposals  to  procure  lottery  tickets,  p.  758. 

Meaning  of  «bets,"  p.  754. 

**  Common  gaming-house,"  what,  p.  754. 

"Device  or  substitute  for  cards  "  construed,  p.  755. 

''Gambling  devices;  "  billiards  or  ten  pins  not,  p.  755. 

Nor  horse  race,  p.  755. 

Nor  playing  cards,  755. 

Billiards  not  a  <<game  of  chance,"  p.  756. 

Nor  is  a  horse  race,  p.  756. 

Nor  shuffle  board,  p.  757. 

Nor  ten  pins,  p.  757. 

Backgammon  not  a  "  game  played  with  dice,"  p.  758. 

Construction  of  *'  highway"  In  statute,  p.  759. 

Of  **  house  where  spirituous  liquors  are  aold,"  p.  759. 

Copper  coins  are  not  "  instruments  of  gaming,"  p.  757. 

Meaning  of  keeper  of  house  of  entertainment,  p.  759. 

Eeno  is  not  a  <*  lottery,"  p.  759. 

Nor  is  a  raffle,  p.  759. 

Meaning  of  **  outhouse  where  people  resort,"  p.  759. 

Meaning  of  "  professional  gambler,"  p.  759. 

Meaning  of  '<  public  place,"  pp.  759,  761. 

GOVERNMENT  PROPERTY. 

An  indictment  for  unlawfully  purchasing  a  soldier's  arms  will  not  lie  where 
the  arms  had  been  stolen  by  the  soldier.     U.  S.y.  Brown,  p.  174. 

Taking  clothing  from  an  inmate  of  a  National  Military  Home,  is  not  taking 
it  from  a  person  "  In  the  military  service."     U,  S,  v.  Murphy^  p.  175. 

GUNPOWDER. 
i9e«Nui8ANCX. 

"  HIGHWAY." 

Construed,  p.  759. 
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«« HORSE." 

Constmedy  p.  599. 

"HORSE,  CATTLE  OR  OTHER  BEASTS." 
Construed,  p.  599. 

«« HORSE,  CATTLE,  SHEEP,  GOAT,  OR  SWINE  OR  ANY  OTHER  PROP- 
ERTY." 

Construed,  599. 

"  HORSE  RACE." 
See  Gaming. 

"HOUSE." 

Construed,  pp.  766,  820. 

"  HOUSE  OF  ANOTHER," 
Construed,  p.  800. 

HOUSE  OF  ILL-FAME. 

/^eeDisoRDEBLTHousB;  Common  PROSTiTnTE. 

"  HOUSE  WHERE  SPIRITUOUS  LIQUORS  ARE  SOLD." 
Construed,  p.  759. 

HUSBAND  AND  WIFE. 

P.  haying  been  conylcted  of  being  a  disorderly  person  for  neglecting  to 
support  his  family,  entered  into  the  statutory  recognizance.  AcUon 
was  brought  upon  the  bond,  and  the  breach  alleged  was  a  neglect  to 
support  his  wife  and  children.  At  the  time*  the  recognizance  was  en- 
tered into,  the  husband  and  wife  were  living  apart.  Upon  giving  the 
bond,  the  husband  offered  to  take  the  wife  and  children  home  with  him 
to  his  father's  house,  and  support  them  there,  but  the  wife  refused  to 
go  there,  claiming  that  P.*s  father  was  intemperate  and  abusive,  and 
that  it  was  not  a  proper  place  for  her  and  the  children.  The  husband 
refused  to  support  her  anywhere  else.  Held^  that  this  evidence  did 
not  tend  to  show  any  breach  of  the  bond.    People  v.  PeUU^  p.  78. 

The  statute  as  to  abandoning  a  wife  does  not  apply  where  a  wife  capri- 
ciously and  without  cause,  refuses  to  accept  reasonable  provision  for 
her  support,  at  the  place  the  husband  may  have  selected,  even  though 
she  is  liable  to  become  a  public  burden.    People  v.  Nehr^  p.  84. 

Though  the  wife  is  entitled  to  reasonable  support. by  the  husband,  he  has 
the  right  to  determine  the  place  and  style  of  living,  and  it  is  only  when 
he  neglects  or  refuses  to  properly  provide  for,  or  maltreats  her,  or  is 
guilty  of  infidelity  to  her  that  she  is  justified  in  refusing  her  submission 
to  his  reasonable  requirements  in  regard  thereto.    Id, 

Neglect  to  support  wife ;  test  of  liability,  p.  108. 

Husband  mu^t  h  ive  means,  p.  108. 

"IDLE  PERSON." 
Construed,  p.  797. 
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^  IN  PRESENCE  OF  FAMILY  OB  FEBCALE." 
Construed,  p.  794. 

INCEST. 

Assent  by  bpth  parties  Is  a  necessary  ingredient  ot  the  crime  of  incest. 
State  Y.  ThamoBf  pp.  40, 102. . 

Cohabitation  between  a  man  and  his  step-daaghter  is  not  incest.  Chaneet' 
lor  v.  State,  p.  56. 

The  relation  of  step-father  and  step-daughter,  within  the  meaning  of  the 
statute  against  incest,  does  not  exist  after  the  termination  of  the 
marriage  relation  between  the  step-father  and  the  step-daughter's 
mother.    Noble  v.  Statoy  p.  58. 

On  the  trial  of  an  indictment  for  incest  against  the  step-father.  It  was 
*  shown  that  the  step-daughter's  mother  had  been  twice  married  before' 

her  marriage  with  the  defendant;  first,  to  a  man  by  the  name  of  Nor- 
wood, and  next,  to  a  man  by  the  name  of  Hopkins ;  and  there  was  evi- 
dence tending  to  raise  a  presumption  of  the  death  of  one  or  both  of 
these  former  husbands.  The  court  thereupon  cliarged  the  jury,  as 
follows:  *^  If  the  presumption  arises  that  Norwood  or  Hopkins,  or  both 
of  them,  are  dead,  the  subsequent  marriage  with  Noble  "  (the  defend- 
ant) **  would  be  valid,  unless  from  the  testimony  you  should  find  that  in 
fact  they,  or  one  of  them,  are  not  dead."  Held,  that  in  this  charge 
there  was  error,  for  which  the  judgment  should  be  reversed.    Id. 

EmUeio  aeminis  is  an  essential  ingredient  in  the  crime  of  incest.    Id. 

Incest  not  indictable  at  common  law,  p.  102. 

Knowledge  of  relationship  essential,  p.  108. 

Evidence  insufficient  to  convict,  p.  108. 

«*  INDECENT." 
Construed,  282. 

INDECENT  EXPOSURE. 

If  a  man  indecently  expose  his  person  to  one  woman  only  this  is  not  an  in- 
dictable offense.    R,  v.  Webb,  pp.  728,  791. 

An  indictment  for  indecent  exposure  charging  the  offense  to  have  been  com- 
mitted on  a  highway,  is  not  sustained  by  evidence  that  the  offense  was 
committed  in  a  place  near  the  highway,  though  in  full  view  of  it.  B. 
V.  Farrell,  p.  788. 

An  indecent  exposure  seen  by  one  person  only  and  capable  of  being  seen  by 
one  person  only,  is  not  an  offense  at  common  law,  eecus,  if  there  are 
other  persons  in  such  a  situation  as  that  they  may  be  witnesses  of  the 
exposure.    Id, 

Must  take  place  in  public  place,  p.  791. 

"  INFAMOUS  CRIME." 
Construed,  p.  138. 

"INSTRUMENTS  OF  GAMING." 
Construed,  p.  759. 
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mSTRUBiENTS  TO  PBEVENT  CONCEPTION. 
Sale  of  not  indictable  at  common  law,  p.  793. 

INTOXICATING  LIQUOBS. 
See  LiQUOB  Laws. 

JOINT  INDICTMENT. 

See  CONSPIBAGT. 

KSNO. 

Is  not  a  lottery,  p.  759. 

<•  KEEPER  OF  HOUSE  OF  ENTERTAINMENT.'* 
*     Construed,  p.  759. 

«  KEEPING  A  COMMON  GAMING  TABLE.'* 
Constmed,  pp.  624,  628. 

"  LAND  OF  ANOTHER." 
Construed,  p.  601. 

LETTERS. 

See  Post-office  Laws. 

"LEVYING  WAR." 
Construed,  p.  118. 

"  LEWDLY  AND  LASCIVIOUSLY  COHABITING.*' 
Construed,  p.  798. 

LEWDNESS. 

To  be  indictable  must  be  public,  p.  792. 

Living  together  in  open  state  of  fornication,  p.  793. 

« Lewdly  and  lasciviously  cohabiting"  construed, p.  798. 

"Open  and  gross  lewdness  and  indecent  behavior,"  construed,  p.  798. 

LIBEL. 

See  Slandeb  akb  Libel. 

LICENSE. 

See  LiQUOB  Laws. 

LIQUOR  LAWS. 

A  license  to  keep  a  tavern  includes  the  privilege  of  retailing  spirituous 
liquors.    State  v.  ChamblysSf  pp.  642,  761. 

A  single  sale  of  intoxicating  liquors  does  not  of  Itself  constitute  pursuing 
or  following  the  occupation  of  a  liquor  dealer  within  the  purview  of  the 
Penal  Code.    SanOford  v.  StaU,  649. 

It  is  not  the  sale,  but  the  following  of  the  occupation  of  selling  of  intoxicat- 
ing liquors,  without  having  first  obtained  license,  that  is  the  growuMn 
of  the  offense.    Id, 
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A  club  of  men  bona  fide  buy  and  own  in  common  a  stock  of  liquors,  which  is 
delivered  by  their  steward  only  to  actual  members  upon  receipt  of 
checks  previously  obtained  from  him  at  five  cents  each.  Held,  that  the 
steward  is  not  indictable  for  unlawfully  keeping  liquors  with  Intent  to 
sell.    Com,  V.  Pontfretf  p.  650. 

A  druggist  selling  liquor  to  a  minor  on  a  physician's  prescription  in  good 
faith  that  it  is  to  be  used  for  medicinal  purposes,  is  guilty  of  no  offense. 
StaU  V.  Wray,  pp.  655,  762,  763. 

A  brewer  who  gives  beer  to  a  person  who  comes  to  see  him  at  his  house  on 
business,  is  not  liable  under  a  statute  as  follows :  '*  Whoever,  by  him- 
self or  his  agent  or  servant,  shall  sell  or  give  any  intoxicating  liquor 
*  *  *  to  any  person  intoxicated  *  *  *  shall  for  each  offense  be 
fined,"  etc.,  even  though  such  person  is  under  the  influence  of  liquor. 
Albrecht  v.  Btate^  p.  657. 

Under  a  statute  subjecting  to  fine  and  imprisonment,  the  selling  or  tippling 
of  intoxicating  liqnors  in  certain  cases,  the  buyer  of  the  liquor  is  not 
guilty  of  the  offense.    Harney  v   State,  659. 

Whether  ale  or  cider  is  an  intoxicating  liquor  is  a  question  of  fact  and  not 
of  law.    State  v.  BiddU,  pp.  662,  765. 

The  thirty-second  Victoria,  ch.  22,  sec.  6,  O.,  enables  the  police  commis- 
sioners to  pass  by-laws  for  ''regulating  "  licensed  taverns.  A  by-law 
under  this  authority  provided  that  the  bar-r(K>m  should  be  closed  and 
unoccupied,  except  by  members  of  the  keeper's  family,  or  his  employes, 
and  should  have  no  light  except  the  natural  light  of  day,  during  the 
time  prohibited  by  the  by-law  for  the  sale  of  liquors,  i.e.,  from  twelve 
at  night  to  five  a.  m.  Held,  that  the  by-law  was  unauthoriaed,  and  a 
conviction  under  it  was  quashed.    R,  y.BelmotUf  p.  667. 

Under  a  statute  forbidding  liquor  selling  on  Sundays  or  legal  holidays,  or 
election  days,  the  defendant  was  charged  with  selling  liquor  *<onor 
about  the  fourth  day  of  July,  A.  D.  1876."  Held,  that  the  statute,  con- 
cerning holidays,  made  the  Fourth  of  July  a  holiday  for  purposes  of 
presenting  commercial  paper  for  payment,  or  protesting  it,  etc.,  but  not 
a  legal  holiday  in  the  sense  of  the  statute,  and  that  if  the  Fourth  of 
July  had  been  a  legal  holiday,  time  was  of  the  essence  of  the  offense, 
and  the  averment  in  the  indictment  was  insufficient.  Buge  v.  State, 
p.  670, 

Sale  to  minor  as  parent's  agent  not  Indictable,  p.  764. 

**  Selling  or  giving  away  liquor  to  intemperate  persons,"  p.  764. 

Knowledge  and  reputation  of  person's  habits,  p.  764. 

Liquors  must  be  sold  in  locality  prohibited,  p.  764. 

Keeping  saloon  open  on  election  day,  p.  765. 

Selling  liquors  near  sehool,  p.  765. 

Meaning  of  **  business"  and  <'  occupation,"  p.  765. 

''Drunk  in  or  about  the  premises,"  construed,  p.  765. 

"House,"  "saloon"  and  "building,"  construed,  p.  766. 

"  Selling  in  quantities  less  than  a  quart,"  construed,  p.  766. 
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"  LIVING  IN  ADULTEBT.'* 
Construed,  p.  95. 

LOTTERY. 

See^  also,  Gaming;  Post-offigb  Laws. 
Constrnedy  pp.  759,  689. 

MAIM. 

Constmed,  p.  601. 

"  MAIMING  OR  WOUNDING  CATTLE." 
Constniedy  p.  601. 

"  MALICIOUS  INJURY." 
Constmed,  p.  601. 

MALICIOUS  MISCHIEF. 

Evidence  that  property  was  injured  or  destroyed  through  mere  wanton- 
ness, or  in  sport,  and  not  from  a  feeling  of  resentment  towards  its 
owner  or  possessor,  is  not  sufficient  to  conyict  the  defendant  npon  an 
indictment  charging  this  offense.    /SUcUa  v.  Bobinsanf  p.  465. 

The  statutory  offense  in  Taxas  is  the  willful  or  the  wanton  commission  of  the 
act  imputed,  and  this  essential  constituent  of  the  offense  is  not  deduci- 
ble  from  the  mere  commission  of  the  act.  The  burden  is  on  the  State 
to  prove  such  other  facts  or  circumstances  as  suffice  to  satisfy  the  jury, 
beyond  a  reasonable  doubt,  that  the  inculpatory  act  was  either  willfully 
or  wantonly  done  by  the  defendant;  and  an  instruction  to  this  effect 
must  be  given  to  the  jury.    Thomas  v.  State,  p.  467. 

Willful  when  used  in  a  penal  statute,  means  more  than  its  import  in  com- 
mon parlance.  It  means  with  evil  intent  or  legal  malice,  or  without 
reasonable  ground  to  believe  the  act  to  be  lawiul.  A  wanton  act  is  one 
committed  in  disregard  of  the  rights  of  another,  in  a  reckless  spirit^  or 
under  circumstances  which  evince  a  lawless,  wicked  or  mischievous 
intent.    Id, 

The  owner  of  ewes  upon  a  range  were  attacked  by  a  number  of  strange 
rams  at  a  time  when  it  was  dangerous  to  get  them  with  lambs.  To 
drive  them  away  being  impossible,  and  their  owners  being  unknown, 
he  consulted  his  neighbors  and  was  advised  by  them  to  %ill  the  rams, 
and  soon  afterwards  their  carcasses  were  found  near  his  camp.  Seldj 
that  the  jury  should  have  been  instructed  that  the  killing  of  the  rams 
was  not  willful  or  wanton  within  the  meaning  of  the  law,  if  done  in 
the  necessary  protection  of  property  of  the  slayer,  after  he  had  ineffect- 
ually used  ordinary  care  to  protect  his  property.    Id. 

When  used  in  a  penal  statute,  the  word  <<  willful "  means  more  than  it  does 
in  common  parlance.  It  means  with  **  evil  intent,"  or  **  legal  malice," 
or  "  without  reasonable  ground  for  believing  the  act  to  be  lawful." 
In  common  parlance  it  is  used  in  the  sense  of  intentional,  as  dlstin- 
gnished  from  an  accidental  or  involuntary  act.  In  order,  then,  to  have 
made  the  killing  of  an  animal  willful,  it  must  have  been  committed  with 
evil  intent,  with  legal  malice,  and  without  legal  justification.    See  the 
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statement  of  this  case  for  eyidence  held  InsnfDcieDt  to  disclose  an  evil 
intent  on  the  part  of  the  defendant.    Lane  v.  StaU,  p.  470. 

In  a  trial  for  mallcions  mischief  alleged  to  have  been  committed  by  palling 
down  a  fence,  the  trial  court  charged  the  jury  that  **  the  title  to  the 
land  is  not  a  question  for  yoar  consideration,  only  so  far  as  to  show  to 
whon^  belongs  the  rightfol  possession  of  the  fence."  Held,  error, 
because  inapplicable  to  any  possible  state  of  facts,  and  having  been 
excepted  to,  notwithstanding  the  record  brings  op  no  statement  of 
facts,  this  court  has  no  altematiye  but  to  reverse  the  judgment  of  con- 
viction.   Behrens  v.  StaUf  p.  475. 

In  a  trial  for  malicious  mischief  by  pulling  down  a  fence,  the  inquiry 
in  regard  to  possession  should  be  confined  to  the  actual,  quiet  and 
peaceable  possession,  and  not  to  extend  to  the  rightful  possession  of 
the  fence.    Id. 

It  was  proved  that  the  horse  was  a  bad  fence-breaker,  and  there  was  evi- 
dence that  it  was  shot  to  prevent  the  destruction  of  D.'s  crop.  Held^ 
that  in  the  absence  of  proof  that  D.'s  crop  was  not  properly  protected 
against  live  stock,  D.  could  not  be  convicted.    Davie- y.  State,  p.  476. 

For  a  conviction  under  the  statute  which  provides  for  the  punishment  of 
any  one  <<  who  willfully  or  maliciously  injures  "  a  building,  it  is  not 
enough  that  the  injury  was  willf  al  and  intentional,  but  it  must  have 
been  done  out  of  cruelty,  hostility,  or  revenge.  Com.  v.  WiUiainM,  p. 
479. 

To  constitute  malicious  mischief  under  the  statute,  the  killing  or  other  act 
when  inflicted  on  the  dumb  animal,  must  not  only  be  willfully,  but 
wantonly  done,  without  excuse,  and  under  circumstances  evincing  a 
lawless  spirit.    Branch  v.  State,  p.  481. 

The  killing  of  an  animal  which  was  in  the  habit  of  trespassing  on  one's 
crop  during  an  act  of  trespass,  not  from  wantonness,  but  to  prevent 
destruction  of  crops,  is  not  malicious  mischief.    Id.  and  see  p.  600. 

In  a  prosecution  for  malicious  mischief,  a  tenant  in  possession  of  leased 
premises  is  the  owner  thereof.  Therefore  an  indictment  for  pulling 
down  a  fence  thereon  which  alleges  the  property  in  the  lessor  is  not 
sustained  by  proof  that  it  was  under  the  control  and  management  of 
the  lessee.    Brumley  v.  State,  p.  484. 

The  non-consent  of  the  owner  must  be  shown  in  such  cases.    Id. 

Elements  of  offense  at  common  law,  p.  594. 

Wounding  animals  not  indictable  at  common  law,  p.  595. 

<<  Animals;  "  statutory  construction,  p.  599. 

Malice  must  be  towards  owner,  p.  600. 

Killing  must  be  wanton  and  malicious,  p.  600. 

*<  Maliciously  "  means  wantonly,  p.  600. 

**  Maim,"  permanent  injury  necessary,  p.  601 

"  MaUcions  injury;"  dog  in  pursuit  of  game,  p.  601. 

Causing  horses  to  go  on  land  of  another  without  his  consent,  p.  601. 

What  is  "  disfiguring"  cattle,  p.  602. 
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Property  mast  be  personal,  p.  d02. 
Valne  of  property,  p.  602. 
Beginning  to  demolish  a  house,  p.  602. 
Property  must  be  destroyed  or  Injured,  p.  608. 

MALICIOUSLT. 

Constmed,  p.  600. 

MANSLAUGHTEB. 
8ee  Abobtion 

MABBIA6E. 

See  BiOASfT ;  Misceosnation 

HASTEB  AKD  SEBVANT. 

A  girl  of  sixteen  years  of  age  is  not  an  Infant  of  tender  years  nnable  to  take 
care  of  herself,  and  therefore  her  master  and  mistress  are  not  gnilty  of 
any  crime  in  not  supplying  her  with  sufficient  food  and  nouiiahment 
while  in  their  service.    B,  y,  State^  p.  68. 

Must  be  duty  of  person  to  supply  food,  p.  104. 

MILL  DAM. 

Is  not  a  nuisance,  p.  774. 

MISCEGENATION. 

Cohabitation  without  a  previous  marriage  between  a  negro  and  a  white 
woman  is  not  miscegenation  within  the  Texas  statute.  Moore  v.  StaU^ 
p.  61. 

A  marriage  between  a  white  man  and  a  woman  who  is  of  less  than  one- 
fourth  negro  blood,  however  small  this  lesser  quantity  may  be,  is  legal. 
McPhereon  v.  Com.,  p.  62. 

A  woman  whose  father  was  wliite,  and  whose  great-grandmother  was  of 
brown  complexion.  Is  not  a  negro  in  the  sense  of  the  statute,    /d. 

A  marrriage  solemnized  in  a  State  whose  laws  permit  such  marriage,  be* 
tween  a  negro  and  a  white  person  domiciled  In  such  State,  Is  valid  fn 
this  State.    State  v.  Boss,  p.  64. 

The  domlcil  of  the  husband  becomes  alao  that  of  the  wife  upon  marriage. 
Id. 

In  an  Indictment  for  fornication  and  adultery  where  the  female  defendant  (a 
white  woman),  left  tliis  State  for  the  purpose  of  evading  its  laws  and 
consummating  a  marriage  with  her  co-defendant  (a  negro),  but  with  no 
intent  to  return,  and  afterwards  both  of  them  came  to  this  State  to  re- 
side, heldf  that  the  defendants  were  not  gnil^.    Id. 

Defined  and  illustrated,  p.  104. 

"MISFEASANCE  IN  OFFICE." 

Intoxication  of  officer  not,  p.  419. 
Construed,  p.  419. 
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MONEY. 

It  is  not  within  the  United  States  statute  prohibiting  the  issue  by  private 
persons  of  obligations  for  a  less  sum  than  one  dollar  to  be  used  as 
money,  to  issue  and  circulate  such  obligations  payable  on  their  face  in 
goods.     U.  8.  y.  Van  Auken,  p.  170. 

^«  MONET  OR  PROPERTY  OP  ANOTHER." 

Construed,  p.  908. 

"  NAKED  GIRLS." 
Construed,  p.  794. 

NATIONAL  BANK. 

See  Embezzlement. 

^«  NEEDLESSLY  KILL." 
Construed,  pp.  494,  604. 

NEGLECT. 

See  Pakbnt  and  Child;  Master  and  Servant. 

NEUTRALITY  LAWS. 

What  not  within  statute,  p.  254. 

"  NIGHT." 

Construed,  p.  888. 

NOXIOUS  SMELLS. 
See  Nuisances. 

"  NOXIOUS  THING." 
Construed,  p.  98. 

NUISANCES. 

See  Gaming;  Liquor  Laws;  Obstrugtino  Roads;  Sabbath  Bbbaxiko; 
Game  Laws;  Disorderly  House;  Common  Scold;  Profanity;  In- 
decent Exposure  ;  Common  Prostitute. 

It  is  not  a  public  nuisance  to  keep  barrels  of  gunpowder  near  a  public  street 
or  dweUing-houses,  unless  the  keeping  is  negligent.  People  v.  Sands^ 
p.  708. 

It  is  not  an  indictable  nuisance  for  city  authorities  to  bum  infected  bed- 
ding and  clothing  to  prevent  the  spread  of  small-pox,  using  proper 
means  and  precautions  for  the  safety  of  others,  although  such  burning 
causes  inconvenience  to  a  few  persons  by  noxious  smoke  and  vapors. 
State  V.  Mayor,  p.  710. 

Nuisance  must  do  public  Injury,  p.  780. 

Whole  codimunity  must  be  affected,  p.  781. 

Noxious  smells;  when  not  nuisance,  p.  781. 

Must  be  proximate'cause,  p.  782. 

^Sending  unwholesome  provisions  to  market,  p.  795. 

Supplying  unwholesome  and  poisonous  water,  p.  795. 
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"  OBSCENE  AND  VULGAR  LANGUAGE." 
Constrned,  p.  794. 

OBSCENE  LANGUAGE. 
See  Obscenity. 

OBSCENE  LETTERS. 
See  Post-office  Laws. 

OBSCENITY. 

"Obscene  and  vulgar  language,''  construed,  p.  794. 
Obscene  language  "  In  presence  of  female,"  p.  794. 
Obscene  language  <*in  public  highway,"  p.  794. 
Obscene  picture;  what  are  not  << naked  girls,"  p.  794. 

OBSTRUCTING  OFFICER. 
See  Resisting  Office. 

OBSTRUCTING  RAILROAD  TRAIN  OR  TRACK. 

An  Indictment  under  the  Massachusetts  statute  for  obstructing  a  railroad 
train  and  endangering  the  safety  of  the  passengers,  can  not  be  main- 
tained against  a  passenger,  who,  from  whatever  motive,  pulled  a  signal 
rope  attached  to  a  bell  upon  the  engine  and  thereby  caused  the  train  to 
be  stopped  and  the  safety  of  the  passengers  to  be  endangered.  Com. 
V.  KiUian^  p.  680. 

To  warrant  a  conviction,  under  a  statute,  for  placing  an  obstruction  on  & 
railroad  track,  the  evidence  must  show  that  the  obstruction  was  such 
as  might  have  endangered  human  life, — which  is  the  gist  of  the  offense. 
This  Is  not  proved  by  evidence  that  the  defendant  placed  across  a  rail- 
road track  a  piece  of  Iron  bar  which  the  witness  was  unable  to  remove 
with  his  foot,  but  did  remove  with  his  hands.    BaUUm  v.  State^  p.  683. 

The  State  proved  the  obstruction  to<have  been  a  piece  of  railroad  Iron,  six 
or  eight  feet  in  length,  put  across  a  track,  and  that  it  was  removed  be* 
fore  any  train  passed.  To  show  that  human  life  might  have  been  en- 
dangered thereby,  the  State  could  and  should  have  proved  whether  it 
was  on  a  level  or  on  an  embankment,  the  main  track  or  switch,  and 
usual  speed  of  trains  thereat.    Id. 

OBSTRUCTING  ROADS  AND  STREETS. 

Where  the  overseer  of  a  public  road  in  opening  the  road  does  not  follow 
the  line  of  the  survey  of  the  commissioners  who  laid  it  off,  but  goes 
through  the  farm  and  lot  of  an  adjacent  land-owner,  and  throws  down 
the  fences,  the  putting  up  the  fences  by  such  land-owner  Is  not  an 
offense.     Ward  v.  State,  p.  672. 

It  Is  the  duty  of  commissioners,  in  opening  a  public  road,  to  go  upon  the 
ground  after  giving  the  notice  required  by  law,  and  dettrmine  whether 
the  change  is  a  public  necessity,  and  if  so,  lay  ofi  the  road  in  such 
manner  as  to  work  the  least  injury  to  the  land-owners.    Id. 

To  constitute  this  offense,  the  road  must  be  a  public  one.  D.  was  indicted 
under  the  statute.    The  evidence  showed  that,  according  to  the  report 
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of  the  jury  of  review  who  delineated  the  road  in  question  its  ronte 
followed  the  boundary  line  between  two  adjoining  surveys,  but  that,  as 
actually  laid  out  on  the  ground,  the  road  ran  some  two  hundred  yards 
from  said  boundary  line ;  that  the  reported  route  was  never  laid  out  or 
marked  upon  the  ground  and  had  never  been  used  or  worthed  as  a  pub- 
lic road ;  whereas  the  actual  road  had  always  been  the  route  used  by 
the  public,  and  had  been  worked  by  the  road  overseers  of  the  county. 
The  obstruction  consisted  of  the  enclosure  by  appellant  of  the  reported 
ronte,  never  laid  but,  marked,  used  or  worked  as  a  public  road.  Held, 
that,  until  authoritatively  discontinued,  the  true  road  was  that  actually 
used  by  the  public  and  recognized  by  the  county  authorities,  and  not 
the  ronte  delineated  in  the  report  of  the  jury  of  review,  but  never 
opened,  used  or  worked.  Hence,  the  proof  did  not  sustain  the  convic- 
tion.   Day  V.  State,  p.  674. 

Even  in  cases  where  the  obstruction  is  placed  upon  the  road  proper,  the 
evidence  must  show  that  the  obstruction  was  willful.  A^ortiori,  when 
the  obstruction  Is  consequential — arises  from  an  act  which  the  accused 
had  the  legal  right  to  do — the  evidence  must  show  that  the  act  was 
willfully  done,  and  with  a  view  to  such  Indirect  or  consequential  effects. 
Schubert  v.  State,  p.  679. 

When  used  in  a  penal  statute,  the  term  "  willful "  means  with  evil  intent, 
or  legal  malice,  or  without  reasonable  ground  for  believing  the  act  to 
be  lawful.    Id, 

Obstruction  must  affect  public  interest,  p.  766. 

What  is  a  public  road,  p.  766. 

Mere  private  road  not,  p.  766. 

Road  must  be  legaUy  established,  p.  766. 

Obstructing  by  <<  fence,  bar,  or  other  impediment,"  p.  770. 

Obstructing  streets;  ordinance  of  city,  p.  770. 

Footwalks,  trees  and  hitching  posts  in  highways,  p.  772. 

Illegal  act  of  officer  In  lajring  out,  a  defence,  p.  778. 

And  that  street  not  accepted,  p.  778. 

"Off* his  premises"  construed,  p.  774. 

OBSTRUCTING  THE  MAIL. 
5ee  PosT-OFFiCB  Laws. 

"OCCUPATION." 
Construed,  p.  765. 

"  OFF  HIS  PREMISES." 
Construed,  p.  774. 

"  OFFICER." 

Construed,  p.  591,  950. 

"  OFFICER,  DIRECTOR  OR  MANAGER  OF  BANK." 
Construed,  p.  950. 
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^*  OFFICER   ENGAGED    IN   EXECUTION  OF  FBOCESS  OR  ARREST  OF 
CRIMINALS." 

Constraed,  p.  591. 

*'  OFFICER  OF  BANKING  INSTITUTION." 
Constraed,  p.  197. 

«  OFFICER  OF  THE  UNITED  STATES." 
Construed,  p.  814. 

OFFICERS. 

See  Rbsistino  Offickr;  Extortion;  Embezzlement;  CoNsnsAcr. 

<*  OFFICIAL  MISCONDUCT." 
Construed,  p.  818. 

"  ON  ACCOUNT  OF." 
Construed,  p.  941. 

«OPEN  AND  GROSS  LEWDNESS  AND  LASCIVIOUS  BEHAVIOR." 
Construed,  p.  798. 

« OPEN  AND  NOTORIOUS  ADULTERY." 
See  Adultery. 

"OPEN  STORE." 
Construed,  p.  780. 

OPINION. 

See  Perjury. 

The  opinion  of  a  witness  that  a  woman  had  had  a  miscarriage  is  Inadmissi- 
ble, p.  7. 

The  opinion  of  a  witness  that  a  woman  <<  looks  like  a  wMte  woman  "  is  not 
sufficient  upon  which  to  found  a  conviction,  p.  61. 

OUTHOUSE. 

Construed,  pp.  820, 885. 

"  OUTHOUSE  WHERE  PEOPLE  RESORT." 
Construed,  p.  759. 

PARENT  AND  CHILD. 

See,  alsOf  Concealing  Birth. 

Neglect  on  the  part  of  a  parent  to  provide  an  infant  child  with  necessary 
food  and  clothing  is  not  a' misdemeanor  at  common  law,  unless  some 
actual  injury  is  done  to  the  child;  and  in  an  indictment  for  that  offense 
an  averment  that  the  child  was  actually  injured  is  a  necessary  and  ma- 
terial allegation  and  must  be  proved.    B,  v.  Philpot,  p.  71. 

Whether  an  actual  injury  has  been  occasioned  is  a  question  of  fact  for  the 
jury ;  but  where  upon  a  case  reserved,  It  appeared  that  a  mother  had  left 
h<  r  children  several  days  without  food  or  clothing,  so  that,  but  for  ihe 
attention  of  a  neighbor,  they  might  probably  have  died;  but  that,  in 
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conseqnence  of  that  attention,  they  did  not  snfler  any  serious  injury, 
thoujrh  the  neighbor  thought  that  they  did  suffer  in  some  degree ;  and 
the  question  was  put  to  the  court  whether  the  Injury  was  sufficient  iu 
degree  to  constitute  the  offense.    J7eZd,  insufficient.    Id. 

A  parent  is  not  indictable  for  failing  to  bury  his  deceased  child,  where  he 
has  no  means  to  do  so.  And  the  fact  that  he  can  obtain  the  means  by 
going  in  debt  does  not  alter  the  rule.    B.  y.  Vannf  pp.  74, 107. 

Liability  of  parent  for  neglect  to  supply  food  for  infant,  p.  105. 
Child  must  be  unable  to  help  himself,  p.  107. 

Health  of  child  must  be  actually  injured,  p.  107. 
Neglect  of  party's  agent,  p.  108. 

"  PART  OF  A  WOOD." 
Construed,  p.  821. 

"PASSING." 

Construed,  p.  259. 

PENSION  LAWS. 

The  offense  of  unlawfully  retaining  pension  money  is  complete  at  the  time 
of  reception  and  refusal  to  pay  over.  The  8ub:!iequent  retention  does 
not  create  anew  offense.     U.  S.  v.  BenneUj  p.  178. 

Where  a  pension  agent,  in  pursuance  of  a  contract  entered  into  between 
himself  and  a  soldier's  widow,  retained  out  of  a  pension  procured  by 
him  for  her  his  legal  fee,  and  a  certain  sum  in  addition  for  removing  the 
imputation  of  desertion  resting  upon  her  late  husband  upon  the  rolls  of 
the  War  Department,  and  his  costs  and  expenses,  held,  that  such  re- 
tention was  lawful,  and  not  an  offense  under  the  law  relating  to  the 
retention  of  pension  by  pension  agents.     U.  S.  ▼.  Snow,  p.  184. 

It  is  not  an  offense  under  Revised  Ststutes,  for  an  agent  having  received 
pensioner's  money,  to  retain  out  of  it  with  his  consent  money  sufficient 
to  pay  certain  debts  of  the  pensioner.     U.  S.  v.  Hewitt,  pp.  187,  2(>2. 

Withholding  money  collected  as  *'pay  and  bounty"  and  << arrears  of 
bounty  "  are  not  offenses  under  section  18  of  the  act  of  July  4,  1864. 
U.  S.  V.  Beneckey  p.  192. 

Section  81  of  the  act  of  March  8,  1878  does  not  apply  to  a  case  where  the 
money  was  "  withheld  "  before  its  passage.    Id. 

Gist  of  crime  of  withholding  pension  money,  p.  260. 

Statutes  not  applicable  when,  p.  262. 

Money  must  be  withheld  from  owner,  p.  262. 

PERJURY. 

See,  alsoy  Subornation  of  Pebjxjrt. 

To  sustain  perjury  a  valid  oath  must  be  proved.  0  ^BetUy  v.  People,  p. 
889. 

Where  the  prisoner  handed  to  an  officer  authorized  to  take  and  certify 
affidavits,  an  affidavit  previously  signed  by  him  and  reciting  that  he  had 
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been  duly  sworn,  and  the  officer  put  his  signature  to  the  jarat  without 
any  words  or  formalities :  held,  that  an  indictment  for  perjury  could 
not  be  sustained  —  the  necessary  "  oath  *'  being  wanting.    Id. 

An  information  for  perjury  alleged  to  have  been  committed  in  swearing  to 
a  bill  in  equity,  must  show  that  it  was  required  by  law  to  be  verified  by 
oath.    People  v.  Oaige,  p.  848. 

The  information  must  likewise  show  that  the  matter  sworn  to  was  material 
to  the  suit.    Id, 

Perjury  can  not  be  predicated  of  an  affidavit  sworn  before  a  notaiy  public 
professing  to  act  in  the  city  of  New  York  but  who  was  a  non-resident 
of  the  State  at  the  time  of  his  appointment.  Lambert  y.  JPeople, 
p.  847. 

In  order  to  sustain  an  Indictment  for  perjury  it  must  appear  that  the  officer 
had  authority  to  administer  the  oath  charged.  U,  S,  v.  Nkkeraon^  pp. 
855,  857. 

Under  the  Act  of  1818  in  relation  to  fishing  bounty,  no  oath  is  required 
to  the  agreement  referred  to  in  the  seventh  section.    Id, 

The  Act  of  1818,  prescribes  the  oaths  to  be  taken  to  obtain  the  fishing 
bounty  and  it  is  not  competent  for  an  officer  to  require  a  new  oath, 
so  as  to  make  the  false  taking  of  such  oaths  criminal.    Id. 

To  make  the  taking  of  a  false  oath  perjury  it  must  be  required  by  law  or 
by  usage  sanctioned  by  the  law  or  by  the  government.  IT.  8.  v.  Bab- 
cock,  p.  862. 

A  clerk  of  the  court  can  not  make  a  usage  of  administering  oaths  so  as  to 
make  a  party  guilty  of  perjury  who  should  falsely  make  them.    Id, 

A  voluntary  or  extra-judicial  oath  is  not  perjuiy  even  if  false.    Id, 

An  Indictment  which  charges  perjury  to  have  been  committed  on  the  exam- 
ination of  certain  persons  charged  with  the  crimes  or  offenses  against 
the  United  States,  before  a  certain  commissioner  of  the  United  States, 
but  fails  to  state  how  or  by  whom,  or  for  what  purpose,  or  under  what 
statute  he  was  appointed,  is  bad.     JJ.  8,  v.  Wilcoo^  p.  865. 

An  indictment  for  perjury  under  act  of  March  8,  1825,  must  show  that  the 
proceeding  in  which  false  testimony  was  given  was  one  in  which  an 
oath  was  required.  It  is  not  enough  to  allege  that  the  person  against 
whom  the  proceedings  were  had  were  charged  with  a  crime  against  the 
United  States,  but  the  particular  charge  should  be  stated,  and  it  must 
appear  what  charge  was  under  investigation  in  the  proceeding  in  which 
the  oath  was  taken,  in  order  that  the  court  may  see  that  the  testimony 
alleged  to  have  been  given  was  material.    Id, 

A  person  can  not  be  convicted  of  perjury  for  taking  a  false  oath  before  one 
not  empowered  by  law  to  administer  oaths.    8Uite  v.  Phippen,  p.  367. 

A  township  assessor,  in  Iowa,  is  not  authorized  to  enter  upon  his  duties 
before  the  third  Monday  in  January.  Held,  that  a  person  who  before 
that  day  falsely  swore  to  an  assessment  of  his  property,  was  not  goilty 
of  perjury.    Id, 

To  constitute  perjury,  it  is  essential  that  the  oath  or  affirmation  was  ad- 
ministered in  the  manner  prescribed  by  law,  and  by  some  person  duly 
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authorized  to  administer  the  same  in  the  matter  or  canse  wherein  it 
was  taken.    Stewart  v.  State^  p.  870. 

Indictments  for  perjnry  are  fatally  defective,  unless  they  show  that  the 
oath  or  affirmation  was  administered  by  a  tribunal  or  person  legally 
authorized  to  administer  it.  It  is  not  necessary,  however,  to  aver  the 
means  whereby  such  authority  was  acquired,  —  as  for  instance,  the 
election,  qualification,  or  commission  of  a  justice  of  the  peace.    Id. 

The  office  of  coroner,  eo  nomine^  or  as  a  distinct  official  function,  has  had 
no  existence  in  this  State  since  the  adoption  of  the  Constitution  of 
1869.  An  indictment  for  perjury,  therefore,  which  alleges  that  the 
oath  was  administered  by  a  "  coroner  *'  fails  to  show  that  it  was  admin- 
istered by  any  lawful  authority,  and  is  fataUy  defective.    Id. 

One  who  swears  falsely  as  to  his  age  before  an  election  officer,  is  not  guilty 
of  perjury  if  the  officer  himself  had  not  been  sworn  as  required  by  law. 
Biggerstt^ffy.  Com.,  p.  871. 

To  constitute  perjnry,  the  matter  sworn  to  must  be  material  to  the  issue ; 
and  although  the  particular  fact  as  to  which  the  witness  is  alleged  to 
have  sworn  falsely  need  not  be  material  per  «e,  it  must  have  a  direct 
and  immediate  connection  with  some  material  fact,  so  as  to  give  weight 
to  the  testimony.    State  v.  JSattavoay,  p.  874. 

Where  a  witness  swore  to  a  particular  fact  which  was  material  and  that  he 
was  present  when  it  occurred  and  afterwards  when  asked  where  he 
lived  at  the  time,  testified  that  he  lived  near  the  parties,  which  was 
proved  to  be  false,  it  was  held  that  this  was  too  remote  from  the  issue 
to  constitute  perjury.    Id. 

Where,  in  an  indictment  for  perjuiy  it  was  alleged  that  the  defendant,  dur- 
ing a  judicial  proceeding,  etc.,  had  falsely  sworn  to  certain  statements, 
and  then  immediately  followed  an  allegation  that  certain  of  such  state- 
ments were  untrue,  and  there  was  no  allegation  that  the  statements, 
thus  alone  denied  to  be  true,  had  been  material  to  the  issue  on  trial, 
nor  did  they  of  themselves  appear  to  have  been  material :  held,  that  the 
indictment  was  demurrable,  and  shoidd  have  been  quashed.  Hembree 
V.  State^  p.  876. 

An  indictment  for  sending  a  false  and  fraudulent  affidavit  to  the  pension 
office  must  show  that  the  false  facts  which  it  contained  were  material. 
U.  S.  V.  Corbin,  p.  878. 

On  the  trial  of  an  Indictment  which  assigned  perjury  upon  matter  not  al- 
leged to  be  material,  as  well  as  upon  matter  alleged  material,  the  court 
charged  the  jury  as  follows:  ** If  in  view  of  what  has  been  said  by  the 
court  as  to  the  law,  and  from  all  the  evidence  before  them,  the  jury  be- 
lieve that  the  defendant  in  San  Patricio  County,  did,  as  charged,  de- 
liberately and  willfully  make  the  statement  set  out  in  the  indictment, 
or  any  part  thereof,  that  the  jury  believe  to  have  been  material  to  the 
matter  before  the  grand  jury,  and  if  such  statement  or  part  thereof,  is 
shown  (to)  have  been  false  when  it  was  made,  and  if  the  jury  believe 
the  defendant  knew  it  was  false  when  he  made  It  (if  he  did  so),  and  if 
they  further  believe  he  made  such  statement  before  the  regular  grand 
lury  of  this  county,  as  alleged,  and  under  proper  oath  duly  adminis- 

\ 


996  INDEX. 

PERJURY—  Continued. 

tered  to  him,  then  they  should  find  him  guilty  as  charged,  and  In  addi- 
dition,  assess  his  punishment  at,''  etc.  Heldy  error,  becanse  not 
confined  to  such  false  statements  as  are  alleged  material,  and  therefore 
properly  assigned;  and  becanse  it  authorized  the  jury  to  pass  npon  the 
the  materiality  of  the  alleged  false  testimony.  Donohoe  y.  8tatej  p. 
883. 

To  constitute  perjury,  the  false  statement  must  haye  been  wiUfolly  and 
and  corruptly  made.     U.  S.  y.  Stanley,  p.  888. 

Where  perjury  is  charged  on  a  written  affldayit,  and  it  appears  clearly  from 
several  witnesses  that  the  affiant  stated  the  facts  truly,  and  was  ad- 
vised that  they  were  substantially  the  same  as  stated  in  the  writing,  by 
lawyer  In  whom  the  affiant  confided,  and  he  yielded  to  such  influence 
in  taking  the  oath,  it  is  not  perjury,  the  gnil^  motive  being  want- 
ing.   Jd, 

Falsely  swearing  to  a  fact  to  the  best  of  the  opinion  of  the  witness,  which 
witness,  though  v^thout  any  reasonable  cause,  believes  to  be  tme,  is 
not  perjury.     Com,  v.  Bradyt  p.  891. 

To  constitute  perjury  there  must  be  some  fact  falsely  stated  with  knowl- 
edge of  its  falsity.     U,  S.  v.  Moore,  p.  892. 

On  an  indictment  for  perjury,  the  jury  were  not  told  that  "they  must  be 
satisfied  that  the  defendant  swore  to  a  declaration  which  he  at  the  time 
knew  to  be  false;  and  that  may  be  either  by  swearing  to  a  fact  which 
he  knew  is  not  true,  or  by  swearing  to  his  knowledge  of  the  fact  when 
he  knew  he  had  no  such  knowledge."    Held,  error.    Id. 

Mere  rash  and  reckless  statements  on  oath  are  not  perjury,  qiuare.    Id, 

An  affidavit  to  a  fact  does  not  per  ee  mean  that  the  affiant  had  personal 
knowledge  of  the  fact.    Id, 

Upon  the  trial  of  defendant  for  perjury,  in  that  he  had  falsely  sworn  in  an 
action  brought  against  him  by  one  B.,  that  he  had  paid  to  B.  certain 
moneys,  the  non-payment  was  proved  by  B.  To  corroborate  B.  it  was 
proven  that  certain  receipts  of  B.  produced  on  the  trial  of  the  main 
action  by  defendant  to  prove  payment  to  B.  were  forgeries.  Held,  that 
the  evidence  as  to  the  receipts  did  not  sufficiently  corroborate  the  sin- 
gle witness  as  to  the  perjury,  to  justify  a  conviction  of  that  offense. 
People  V.  Stone,  p.  896. 

Eyidence  that  a  person  had  at  one  time  sworn  to  one  state  of  facts,  and  af- 
terwards changed  his  testimony,  and,  admitting  that  he  had  sworn 
falsely,  testified  in  direct  contradiction  of  his  first  statement,  is  not 
sufficient  to  justify  his  conviction.  The  prosecutor  must  prove  which 
of  the  statements  is  false,  and  must  corroborate  the  true  statement  of 
the  prisoner  by  independent  evidence,  i.e.,  by  evidence  other  than  his 
own  statements  and  declarations.    Shtoartz  v.  Com.,  p.  878. 

When  a  bill  of  sale  is  made  fraudulently  and  colorably  to  the  bankrupt,  if 
he  swears  that  the  property  mentioned  in  it  belongs  to  him,  it  is  per- 
jury. But,  if  he  swears  to  such  ownership  from  mistake,  resultiog 
from  a  misconstruction  of  a  paper,  it  would  not  be  perjury.  Anony* 
mou8,  p.  404. 
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If  an  offense  be  created  by  law,  and  before  prosecution,  the  law  be  repealed, 
the  offense  can  not  be  punished,  unless  there  Is  a  reseryation  of  juris- 
diction over  the  offense  in  the  repealing  law.    Id. 

Under  the  act  of  19th  December,  1808,  repealing  the  bankrupt  law,  there  is 
no  reseryation  for  such  purpose ;  and  it  would  only  be  for  perjury  com- 
mitted after  the  repeal  of  the  law,  in  cases  which,  by  the  authority  of 
the  repealing  act,  may  be  completed,  that  an  indictment  could  be  sus- 
tained.   Jd. 

Perjury  committed  in  proceedings  under  the  bankrupt  law,  can  not  be 
prosecuted  under  the  general  criminal  law  of  the  United  States,  the 
eighteenth  section  of  which  applies  to  perjuries  committed  in  judicial 
proceedings,  whether  orally  or  by  deposition.    Id. 

For  a  perjury  under  the  bankrupt  laws,  an  indictment  will  not  be  sup- 
ported at  common  law ;  because,  there  must  not  only  be  a  false  oath, 
but  it  must  be  taken  in  some  judicial  proceedings,  in  a  matter  material 
to  the  issue.    Id. 

Where  the  intent  or  purpose  is  made  part  of  the  offense,  as  by  the  act  of 
April,  1866,  an  intent  to  defraud  the  United  States  is  made  part  of  the 
offense  of  making  false  affidavits  in  certain  cases,  the  indictment  must 
allege  the  intent  to  defraud,  but  need  not  allege  the  means,  circum- 
stances or  methods  by  which  the  fraud  was  to  be  effected.  U.  8.  y. 
Wentworth,  p.  407. 

The  act  of  April  5,  1866,  reciting  "  that  if  any  person  or  persons  shall 
falsely  make,  alter,  forge,  or  counterfeit,  or  cause  or  procure  to  be 
falsely  made,  altered  or  counterfeited,  or  willfully  aid  or  assist  in  the 
false  making,  altering,  forgery,  or  counterfeiting,  any  bond,  bid,  pro- 
posal, guaranty,  security,  official  bond,  public  record,  affidavit,  or  other 
writing,  for  the^purpose  of  defrauding  the  United  States,*'  such  person 
or  persons  shall  be  punished,  etc.,  is  aimed  at  forgery  and  not  perjury. 
In  case  of  making  false  affidavits,  it  is  not  necessary  under  this  stat- 
ute, to  allege  or  prove  that  the  justice  of  the  peace  before  whom  they 
were  sworn  was  qualified  to  take  affidavits.  The  crime  defined  by  this 
statute  being  forgery,  it  is  necessary  that  the  indictment  set  forth,  and 
profess  to  set  forth,  the  affidavits  literally.  A  failure  to  do  so  is  fatal 
to  the  indictment.    Id. 

Valid  oath  essential,  p.  424. 

Voluntary  and  extra-judicial  oath,  p.  424. 

Perjury  and  false  swearing  distinguished,  p.  426 

Court  must  have  jurisdiction  of  case,  p.  429. 

Officer  must  have  authority  to  administer  oath,  p.  429. 

Oath  must  be  required  by  law,  p.  429. 

Arbitrator,  p.  429. 

Assessor,  p.  480. 

Commissioner  of  bankruptcy,  p.  480. 

Grand  jury,  p.  481. 

Other  cases,  pp.  481,  432. 
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Extra-judicial  trial  by  death  of  parl^,  p.  431. 
Statement  mnst  be  material,  p.  482. 

lUnstrations,  pp.  483-486. 

Denial  of  unenforceable  agreement,  p.  486. 

Incompetency  of  witness,  p.  436. 
Testimony  must  be  false  and  corrupt,  p.  486. 
Bash  and  inconsiderate  oath,  p.  436. 
Opinions,  erroneous  construction,  p.  486. 
Oath  must  be  willfully  false,  p.  437. 
Mistake  of  opinion,  p.  437. 
Oath  true  in  fact,  p.  437. 
Inconsistent  statements,  438. 
Signing  affidavit  with  mark,  p.  488. 
What  not  perjury  under  statute,  p.  488. 
Using  false  affidavits  to  obtain  claim,  p.  439. 

"  PERSON  BEING  THEREIN." 
Construed,  p.  821. 

"PERSON  IN  THE  UNITED  STATES  POSTAL  SERVICE." 
Construed,  p.  951. 

"  PEBSON  LAWFULLY  WITHIN  THE  DWELLING-HOUSE." 
Construed,  p.  821. 

"  PERSONAL  PBOPEBTY." 

Construed,  p.  599.  ^ 

PETIT  TREASON. 

Not  indictable  in  United  States,  p.  258. 

PHYSICLO. 

See  LiQUOB  Laws. 

PIRACY. 

Although  Congress  has  the  authority  to  punish  piracy  though  the  offenders 
may  be  foreigners  and  committed  no  acts  of  violence  against  the 
United  States,  yet  under  the  crimes  act  of  April  30,  1790,  the  unlawful 
act  must  be  by  or  against  citizens  of  the  United  States  in  order  to  con- 
stitute piracy.     U,  S.v.  Palmer,  pp.  122,  253. 

Congress  can  inflict  punishment  for  oflEenses  committed  on  board  the  ves- 
sels of  the  United  States,  or  by  citizens  of  the  United  States  anywhere, 
but  Congress  can  not  make  that  piracy  which  wae  not  piracy  by  the  law 
of  nations,  in  order  to  give  jurisdiction  to  its  own  courts  over  such  of- 
fenses.   Id. 

The  revolted  subjects  of  a  foreign  government  are  no  more  liable  to  be 
puni'-hed  as  pirates  than  are  the  loyal  j^ubjects.  A  commission  is  not 
necessary  to  exempt  a  person  serving  on  a  ship  from  conviction  as  a 
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pirate.  It  is  only  necessary  to  show  that  war  exists  and  that  the  vessel 
is  really  documented,  owned  and  commanded  as  a  belligerent  vessel, 
and  not  colorably  so  for  piratical  purposes.    Id. 

What  is  not  piracy,  p.  258. 

Non-liabiUty  of  crew  of  vessel,  p.  264. 

Transporting  military  stores  to  Canada;  what  not  within  statute,  p.  264. 

"PISTOL." 

Construed,  p.  688. 

"PLACE  WHERE  SPIRITS  ARE  DISTILLED." 
Construed,  p.  264. 

"  POST  LETTER." 
Construed,  p.  266. 

POST-OFFICE  LAWS. 

Section  twenty-one  one  of  the  post-office  Act  of  1826,  providing  a  penalty 
against  "  any  person  employed  in  any  of  the  departments  of  the  post- 
office  establishment "  who  **  shall  unlawfully  detain  or  open  any  letter, 
packet  or  mail  of  letters  with  which  he  shall  be  intrusted,  or  which  shall 
have  come  into  his  possession,  and  which  are  intended  to  be  conveyed  by 
post,"  applies  to  letters  in  transitu,  and  which  have  not  reached  their 
place  of  destination.  It  does  not  apply  to  letters  withheld  from  the 
postmaster  by  his  assistant  after  they  have  reached  the  office  of  their 
destination.     U.  S.v.  Pearce,  p.  217. 

Under  section  twenty-two  of  the  post-office  act  of  1826,  providing  a  penalty 
against  any  person  who  "  shall  steal  the  mall,  or  shall  steal,  take  from, 
or  oat  of,  any  post-office,  any  letter  or  packet,  *  *  *  whether  with 
or  without  the  consent  of  the  person  having  custody  thereof,  and  shall 
open,  embezzle  or  destroy  any  such  mall,  letter  or  packet,  the  same  con- 
taining an  article  of  value,"  a  mere  taking  from  the  mall,  without  any 
criminal  intent  is  not  punishable.  The  taking  must  not  only  be  un- 
lawful but  felonious;  it  must  be  clandestine  taking — such  as  would 
amount  to  a  larceny  of  personal  property.    Id. 

After  the  voluntary  termination  of  the  custody  of  a  letter  by  the  post-office 
departments  or  its  agents,  the  property  in  and  right  of  possession  to 
the  letter  belong  wholly  to  its  real  proprietor,  and  his  rights  are  under 
the  guardianship  of  the  local  law  and  not  of  the  United  States.  So 
where  a  person  embezzles  money  contained  in  a  letter  directed  to  an- 
other  person  of  the  same  name  and  delivered  by  a  letter  carrier  to  an- 
other for  him,  he  is  not  guilty  under  the  United  States  law.  U.  S.  v. 
Parsons f  p.  220. 

Stealing  a  letter  by  a  post-office  clerk  is  not  an  offense  against  the  United 
States  unless  it  Is  a  letter  committed  to  the  charge  of  the  United  States 
for  transportation  and  delivery.     U.  S.  v.  Winter,  p.  222. 

An  errand-boy  who  Is  authorized  to  call  for  and  receive  his  employer's  let- 
ters arriving  by  mall,  and  who,  after  receiving  such  a  letter,  containing 
an  article  of  value,  embezzles  it,  can  not  be  convicted  under  section  22 
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of  the  act  of  March,  1825,  of  takia.^  from  the  mail,  and  embeziling  the 
letter,  becaose  his  taking  waa  lawful.     U  8,  v.  DriscoU^  p.  224. 

Nor  can  he  be  convicted,  nnder  another  clause  of  the  same  section,  of  open- 
ing a  letter  not  containing  an  article  of  value,  before  it  shall  liave  been 
delivered  to  the  person  to  whom  it  was  directed.  If  he  took  It  In  pursu- 
ance of  his  duty  as  errand-boy,  because  the  delivery  to  him  was  a  de- 
livery to  his  employer  within  the  meaning  of  that  clause.    Id. 

It  is  not  the  purpose  of  the  post-offlce  acts  to  regulate  the  conduct  of 
masters  and  servants,  but  only  to  prot^t  the  mail.    Id, 

A  sealed  letter  deposited  in  the  mail,  addressed  to  some  one,  is  not  a  writ- 
ing or  publication  within  the  purview  of  the  first  clause  of  section  3893 
of  the  Revised  Statutes,  declaring  obscene,  etc.,  books,  writings,  etc., 
or  **  other  publications  of  indecent  character,"  non^mallable.  U.  8. 
V.  LoftiMy  p.  227. 

A  sealed  letter  is  not  within  the  prohibition  of  said  section  3893,  however 
indecent  or  obscene  in  its  contents;  but  if  there  is  any  such  delineation 
or  language  put  upon  the  envelope  containing  it,  it  thereby  l>eoome8 
non-mailable,  and  the  person  depositing  it  in  the  mail  thereby  commits 
a  crime.    Id. 

The  Act  of  Congress  punishing  any  person  who  "  shall  knowingly  and  will- 
fully obstruct  or  retard  the  passage  of  the  mail,  or  of  any  driver  or  car- 
rier, or  of  any  horse  or  carriage  carrying  the  same,"  applies  only  to 
those  who  know  that  their  acts  will  have  that  effect,  and  perform  them 
with  the  intention  that  such  shall  be  their  operation.  U.  8.y.  Kirby^ 
p.  230. 

The  statute  does  not  include  a  temporary  detention  of  the  mail  caused  by 
/  the  arrest  of  the  carrier  upon  an  indictment  in  a  State  court  for  mur- 
der.   Id, 

Preventing  a  horse  from  being  taken  from  a  stable  to  carry  the  mail,  is  not 
obstructing  the  mail.     U.  8.  v.  McCracken,  p.  232. 

Franking  printed  matter  sealed  in  envelopes  is  not  franking  letters,  and 
though  unlawful  does  not  subject  the  offender  to  punishment.  Dewees* 
Caset  p.  233. 

Letters  must  be  in  <*  mail,"  p.  266. 

Construction  of  "  post  letter,"  p.  266. 

Postmaster  opening  letters ;  evidence  insufficient  to  convict,  pp.  266,  267, 
269. 

Letters  must  be  taken  from  mail,  p.  267. 

Prying  into  correspondence ;  agent  opening  principal's  letter,  p.  270. 

Buying  or  receiving  warrant  stolen  from  mail,  p.  272. 

Embezzling  letter  with  valuable  contents ;  statute  construed,  p.  272. 

Stealing  contents  of  letter;  must  be  in  post-offlce,  p.  273. 

Beading  letter  of  one,  to  whom  not  addressed,  p.  273. 

Letters  concerning  lotteries;  when  letter  is  **  sent,"  p.  273. 

Mailing  indecent  matter*  sealed  letter,  p.  277. 
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Letter  to  person  addressed  alone;  indecent  matter  not  exposed,  p.  277. 
Meaning  of  "  indecent,"  p.  282. 
Attempt  to  defrand  through  maU,  p.  288. 

PRIZE  FIGHT. 
See  Riot. 

PROFANE  SWEARING. 
See  Profanity. 

PROFANITY. 

An  indictment  in  which  it  is  charged  that  the  defendant "  did  profanely 
curse  and  swear  and  take  the  name  of  Almighty  God  in  vain,"  etc.,  *'  to 
the  common  nuisance,"  etc.,  charges  no  offense,  and  can  not  be  sus- 
tained.   Suae  V.  Powell,  p.  727. 

Not  indictable  at  common  law  unless  publicly,  p.  794. 

Isolated  act  not  indictable,  p.  794. 

"PROFESSIONAL  GAMBLER." 
Construed,  p.  759. 

"  PROPERTY  OF  ANOTHER." 
Construed,  p.  944. 

**  PROSTITUTE." 
Construed,  p.  800. 

PROSTITUTION. 

See  Common  PROSTirun:. 

"  PUBLIC  HIGHWAY." 
Construed,  p.  766. 

<*  PUBLIC  OFFICER." 
Construed,  pp.  419,  420. 

"PUBLIC  PLACE." 

Construed,  pp.  759,  761. 

"  QUICK  WITH  CHILD." 
Construed,  p.  98. 

RAFFLE. 

Is  not  a  lottery,  p.  759. 

RAILROADS. 

The  gist  of  the  offense  created  by  the  act  of  1866,  <<  to  regulate  the  time 

'    that  railroad  passenger  cars  shall  stop  at  way-stations,"  is  not  the 

stoppage  of  such  a  train  less  than  five  minutes,  but  the  passing  of  a 

way-side  station  without  stopping  at  least  five  minutes  thereat.    Davis 

V.  State,  p.  749. 
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An  indictment  against  a  condnctor  charged  that  he  <<  did  then  and  there 
willfnlly  and  unlawfully  stop  a  train  of  passenger  cars  less  than  five 
minutes  "  at  a  certain  waj-side  station.  HeU^  that  the  indictment  fails 
to  charge  any  offense.    Id, 

Indictments  based  on  said  act  of  1866  must  aver  tliat  the  defendant, 
whether  a  <<  conductor  or  other  person,"  was  in  charge  of  the  train. 
Id. 

See  Obstbuctino  Railroad  Tbain  ob  Track;  Sabbath  Breaking. 

RAPE. 

Rape  can  only  be  committed  by  the  use  of  force  in  overcoming  the 
female.  If  the  carnal  knowledge  of  her  be  the  result  of  a  fraudulent 
stratagem  whereby  she  is  induced  to  yield  her  consent,  the  act  is  not 
rape.     Wyatt  v.  StaUy  p.  869. 

«  REAL  OR  PERSONAL  PROPERTY." 
Construed,  p.  599. 

"  RESIST." 

Construed,  p.  421. 

RESISTING  OFFICER. 

G.  was  indicted  for  resisting  a  custom  house  officer  in  his  seizure  of  goods. 
Held^  that  if  there  was  no  probable  cause  for  the  seizure  by  the  officer, 
G.  was  not  guilty.     U.  8.  v.  Oajfy  p.  821. 

S.  was  indicted  for  resistance  to  the  execution  of  a  writ  of  lidbere  facioi 
possessionem.  It  appeared  that  the  attempt  to  execute  it  was  made 
after  the  return  day.  ffeld,  that  as  such  a  writ  can  not  be  legally  exe- 
cuted after  the  return  day  S.  was  not  guilty.     U.  8.  v.  Staymaker,  p.  823. 

To  obstruct  and  hinder  an  officer  who  is  exceeding  his  authority  Is  no 
offense.     U.  8.  v.  Fears,  p.  824. 

Where  an  officer,  under  a  writ  of  attachment  in  favor  of  one  person,  and 
acting  in  good  faith,  seizes  the  property  of  another  person,  having  rea- 
sonable grounds  for  believing  that  the  property  belongs  to  the  person 
against  whom  the  writ  runs,  the  owner  has  no  right  to  resist  the  officer 
in  serving  or  executing  the  process.  But  if  the  officer  acts  in  bad  faith 
and  without  such  reasonable  grounds,  then  taking  forcible  possession 
of  the  goods  by  the  owner  or  agent  is  not  resistance  to  an  officer  which 
the  law  punishes.     U.  8.  v.  Macdonaldf  p.  827. 

Resistance  to  an  officer  is  to  oppose  him  by  direct,  active,  and  more  or  less 
forcible  means.  It  means  something  more  than  to  hinder,  or  interrupt, 
or  prevent,  or  baffle,  or  circumvent.  The  gist  of  the  offense  of  resisting 
is  personal  resistance  of  the  officer;  that  is,  personal  opposition  to  the 
exercise  of  official  authority  or  duty  by  direct,  active,  and  In  some 
degree  forcible  means.    Id. 

An  indictment  will  not  lie  for  rescuing  goods,  taken  in  execution,  out  of 
the  possession  of  a  constable;  there  being  no  assault  on  the  constable. 
State  V.  Sotherlin,  pp.  886,  424. 
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If  dutiable  goods  are  wrecked,  and  strewn  npon  the  shore,  by  force  of  the 
winds  and  wayes,  they  are  liable  to  dnties  only  npon  their  value,  as 
they  Ue  upon  the  shore.  If  worthless  In  that  condition,  they  are  sub- 
ject to  no  duty.     Z7.  8.  v.  Cookf  p.  887. 

To  Justify  an  officer  in  making  a  seizure  of  goods  as  forfeited,  there  must 
be  reasonable  ground  to  belieye  that  some  offense  has  been  committed. 
Id. 

To  subject  a  person  to  an  indictment,  under  the  statute  of  1799,  for  car- 
rying away  goods  alleged  to  be  under  seizure,  a  seizure  must  have  been 
lawfully  made,  and  possession  taken  and  continued  by  the  officer ;  and 
the  accused  must  have  carried  the  goods  away  forcibly,  knowing  them 
to  be  under  seizure.    Id. 

Party  resisted  must  be  an  officer,  p.  420. 

Officer  must  have  authority,  p.  420. 

Must  have  process,  p.  421. 

And  be  acting  in  execution  of  duty,  p.  421. 

Hinderance  must  be  while  he  is  in  discharge  of  his  duties ;  remote  cause  in- 
sufficient, p.  421. 

**  Besist "  means  forcible  means  not  passive  impediments,  p.  421. 

Obstructing  arrest;  remonstrating  with  officer  not,  p.  424. 

"  EBTAIL  LIQUOR  DEALEB." 
Construed,  p.  264. 

REVENUE  LAW. 
See  Customs. 

RIOT. 

An  unlawful  assembly  is  a  necessary  ingredient  of  a  riot.  State  v.  Stakupf 
p.  442. 

Assembly  summoned  by  constable;  boisterous  acts;  an  assembly  sum- 
moned by  a  constable  to  execute  lawful  process  is  not  an  unlawful  as. 
sembly  and  the  persons  assembling  are  not  indictable  for  riot,  though 
they  use  oppressive  and  abusive  means  in  its  execution.    Id. 

Affray,  place  must  be  public,  p.  580. 

Private  place  not  public  merely  by  presence  of  several,  p.  680. 

Affray;  prize  fight,  p.  580. 

Words  alone  do  not  constitute  affray,  p.  580. 

Nor  threats,  p.  580. 

Fourth  of  July  procession  not  Indictable  as  not,  p.  580. 

Riot;  constituents  of  the  offense,  p.  582. 

Threats  do  not  constitute  a  riot,  p.  582. 

Nor  not  where  intent  is  innocent,  p.  582. 

Hffect  of  subsequent  participation,  p.  582. 
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SABBATH  BREAKING. 

It  is  not  a  violation  of  the  law  against  worldly  employment  on  the  Sabbath, 
for  a  hired  domestic  servant  to  drive  his  employer's  family  to  chnrch  in 
his  private  conveyance.    Com,  v.  Neshet^  p.  6^4,  and  see  pp.  774,  775. 

Constmction  of  the  phrase  <<  work  of  necessity."    Id, 

<<  Worldly  employment "  within  the  statnte  does  not  include  honsehold  or 
family  work  which  pertains  to  the  duties,  necessities,  and  comforts  of 
the  day.    Id. 

The  necessity  to  excuse  Sunday  labor  need  not  be  absolute ;  but  if  neces- 
sary to  accomplish  a  lawful  purpose  it  is  enough.  WilkiMon  v.  StaU^ 
p.  692. 

A  fruit  grower  may  pick  his  fruit  on  Sunday  and  liaul  it  on  that  day  to  Mon- 
day's market  if  otherwise  it  would  be  spoiled.    Id. 

The  words  <<  or  other  work  of  necessity  "  in  the  Sunday  law  exempt  a  per- 
son from  the  penalty  of  the  statute  when  his  work  is  one  of  necessity 
to  others,  as  if  he  be  a  brakeman  on  a  railroad,  apothecary,  dairyman  or 
hotel-keeper.  These  words  are  designed  to  apply  to  the  wants  of  the 
citizen,  adapting  the  language,  in  its  construction,  to  the  manners, 
liabits,  wants  and  customs  of  the  people  they  are  to  affect.  Com.  v. 
Louisville.,  etc.y  B.  Co.,  p.  698.- 

The  law  regards  that  as  necessary  which  the  common  sense  of  the  country, 
in  its  ordinary  mode  of  doing  business,  regards  as  necessary.    Id. 

A  railroad  company  engaged  in  running  freight  and  passenger  trains  on  the 
Sabbath  when  such  work  is  necessary  to  discharge  its  duties  and  obli- 
gations to  the  public,  and  to  comply  with  its  contracts  as  a  carrier  for 
hire,  engaged  in  transporting  passengers  and  mails  of  t^he  United 
States,  and  in  carrying  live  stock,  goods,  and  merchandise  from  one 
point  to  another,  in  and  out  of  the  State  is  prosecuting  a  <<  work  of 
necessity."    Id. 

SembUf  the  running  of  street  cars  is  a  work  of  necessity.    Id. 

The  servant  of  a  railroad  company  engaged  in  running  freight  and  passen- 
ger trains  on  the  Sabbath,  are  engaged  in  a  <<  work  of  necessity."    Id. 

Working  on  Sunday  not  indictable  at  common  law,  p.  774. 

Selling  cigars  to  guest  at  hotel  a  <<  work  of  necessity,"  pp.  775,  778. 

Question  of  desecration  one  of  fact;  feeding  hogs  on  Sunday,  p.  778. 

**  Common  labor  and  usual  avocation,"  p.  780. 

"Keeping  open  store,"  p.  780. 

«  SALOON." 

Construed,  p.  766. 

"  SELLING  IN  QUANTITIES  LESS  THAN  A  QUABT." 
Construed,  p.  766. 

«  SENT." 

Construed,  p.  278. 

j  « SEBVANT." 

Construed,  pp.  882,  892,  935,  936. 


INDEX.  1005 

SHIPPING  GUNPOWDER. 

What  not  within  the  statutes  as  to,  p.  255. 

SHOOTING  MATCH. 

See  Cbueltt  to  Anhcals. 

«  SHOP." 

Construed,  p.  886. 

SHUFFLE   BOARD. 
See  Gaming. 

SLANDER  AND  LEBEL. 

Slanderous  words  not  reduced  to  writing,  constitute  no  offense  against  the 
criminal  laws  of  the  State.    State  v.  Wak^ldy  p.  498. 

In  a  prosecution  for  slander  by  imputing  a  want  of  chastity  to  a  female,  the 
defendant  may  prove  in  justification:  I.  That  the  particular  imputa- 
tion which  he  has  made  against  the  female  is  true.  2.  That  her  general 
reputation  for  chastity  at  the  time  the  slander  was  uttered  by  him  was 
bad.    Patterson  v.  State,  p.  501. 

The  slanderous  words  alleged  In  the  Indictment  were  that  the  defendant 
had  had  carnal  intercourse  with  Miss  F.  B.,  and  that  the  character  of 
Miss  F.  B.  was  bad.  The  proof  was  that  the  appellant  said  to  the  wit- 
ness that  she.  Miss  F.  B.,  <*  would  have  been  a  nice  girl  if  he,  defend- 
ant, had  not  done  what  he  had  done  to  her ;  and  if  he,  the  witness,  did 
not  believe  it,  to  meet  the  defendant  at  the  gin  house  that  night,  and  he, 
defendant,  would  prove  it."  Held,  that  the  allegation  was  not  proved. 
CofUee  V.  State^  p.  515. 

An  innuendo  Is  necessary  and  essential  in  an  Indictment  to  explain  an  am- 
biguous expression,  claimed  to  be  libelous  and  defamatory,  and  its 
absence  in  such  case  renders  the  indictment  fatally  defective.  People 
V.  Isaacs^  p.  517. 

A  charge  that  a  person,  at  a  time  and  place  mentioned,  met  the  wife  of  an- 
other and  "  committed  an  abomination  in  the  sight  of  the  Lord,"  is  not 
libelous,  per  ae.    Id. 

A  libel  to  be  indictable  must  tend  to  expose  the  party  to  public  hatred, 
contempt  or  ridicule.  Therefore,  it  Is  not  libelous  to  write  of  and  con- 
cerning one  who  is  a  druggist:  **  The  above  druggist  In  the  city  of  De- 
troit, refusing  to  contribute  his  mite  with  his  fellow-merchants  for 
watering  Jefferson  Avenue,  I  have  concluded  to  water  said  avenue  in 
front  of  Pierre  Teller's  store,  for  the  week  ending  June  27,  1846." 
People  V.  Jeromef  p.  522 

And  must  provoke  to  breach  of  peace,  p.  608. 

Truth  of  statement  a  defence,  pp.  608,  609. 

Newspaper  comments  and  criticism,  p.  611. 

SMUGGLING. 
See  Customs. 

SODOMY. 

Not  a  crime  in  some  States,  p.  108. 
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Must  be  per  ahum^  p.  108. 
Fowl  not  a  "  beast/'  p.  104. 

"STACK." 

Constraed,  p.  821. 

of  straw,  p.  821. 

of  wheat,  p.  821. 

of  wood,  p.  821. 

STATUTES. 

Where  a  statute  Is  Intended  to  embrace  the  whole  snbject-matter  of  pre- 
vious statutes,  it  operates  as  a  repeal  of  the  former  acts  and  annals 
those  not  found  in  the  new  act.     U,  8.  v.  BenneUf  p.  178. 

STEALING  FBOM  MAIL. 
See  Post-office  Laws. 

STRIKES. 

See  CoNSPiBACY. 

SUBORNATION  OF  PERJURY. 

An  indictment  for  subornation  of  perjury,  under  section  13,  of  the  Act  of 
March  8d,  1825,  averred  that  the  defendant  did  feloniously,  knowingly, 
and  willingly  procure  B.  to  swear  falsely,  in  the  taking  of  an  oath,  etc., 
did  not  aver  that  B.  knowingly  and  willingly,  swore  falsely:  held^  on 
demurrer,  that  the  indictment  was  bad.     U.  S.  v.  WUcoXy  p.  412. 

An  indictment  for  subornation  of  perjury,  must  aver  that  the  testimony 
which  the  defendant  instigated  the  witnesses  to  give  was  false,  and  tliat 
the  defendants  knew  that  the  witness  knew  that  the  testimony  which 
he  was  instigated  to  give  was  false.     U.  S.  v.  Dennee,  p.  418. 

To  sustain  an  indictment  for  procuring  a  person  to  commit  perjury,  it  is 
necessary  that  perjury  has  in  fact  been  committed.  It  can  not  be  com- 
mitted unless  the  witnesses  swear  to  what  was  false,  willfully  and 
knowingly.  The  indictment  mast  aver,  not  only  that  the  statements 
made  by  the  witness  were  false,  in  fact,  and  that  he  knew  them  to  be 
false,  but  also  that  the  party  procuring  him  to  make  those  statements 
knew  that  they  would  be  intentionally  and  willfully  false  on  the  part 
of  the  witness,  and  thus  that  the  crime  of  perjury  would  be  committed 
by  him.     U.  8.  v.  Evans,  p.  415. 

Requisites  of  crime,  p.  488. 

Party  suborned  acquitted,  suborner  not  guilty,  p.  489. 

Suit  to  be  afterwards  brought,  p.  441. 

SUNDAY  LAWS. 

See  Sabbath  BBEAiONa. 

SUNKEN  VESSEL. 

Omission  to  raise,  not  a  nuisance,  p.  774. 


INDEX.  1007 

**  TAVERN." 

Construed,  p.  642. 

TEN  FINS. 

See  Gaming;  Nuisance. 

"  THING  CALCUIATEB  AND  USEFUL  TO  AID  ESCAFB." 
Construed,  p.  418. 

"  THREATENED." 
Constrned,  p.  589. 

THREATENING. 

See  Blackmailing  and  Threatening. 

THREATENING  LETTERS. 
Constrned,  p.  834. 

THREATS. 
See  Riot. 

•*  TIMBER." 

Constrned,  p.  255. 

"TORTURE." 

Construed,  p.  608. 

"TRAVELER." 

Construed,  p.  588. 

TREASON. 

Giving  aid  and  comfort  to  the  enemies  of  the  United  States,  Is  not  treason 
against  the  State  of  New  York.    People  v.  Lyncky  p.  109. 

Treason  against  the  United  States  is  not  cognizable  in  a  State  court.    Id, 

A  conspiracy  to  subvert  the  Gk>yemment  by  force  is  not  treason.    Ex  parte 
Bollman,  p.  113. 

A  mere  enlistment  of  men  who  are  not  assembled  is  not  a  "levying  of  war;  " 
to  constitute  treason  a  war  must  be  unlawfully  levied.    Id, 

What  is  treason  under  United  States  Constitution,  p.  285. 

Offender  must  be  a  citizen,  p.  236. 

Crime  must  be  against  State  whose  courts  are  Invoked,  p,  286. 

Object  must  be  of  a  public  nature,  p.  237. 

Resistance  of  law  must  be  for  public  not  private  purpose,  pp.  238,  248. 

Construction  of  "enemies"  in  Constitution,  p.  252. 

Persuading  to  enlist  with  enemy;  crime  not  complete  till  enlistment,  p.  258. 

Adhering  to  rebels;  mistake,  p.  253. 

Petit  treason  not  a  crime  in  United  States,  p.  258. 

TRESPASS. 

A  mere  trespass  on  private  property,  without  disturbance  of  the  peace  is 
not  indictable.    State  v.  Wheeler,  pp.  459, 592. 
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TRESPASS  —  Continued. 

An  uDlawf al  entry  on  premises  withont  force  is  not  a  criminal  trespass. 
Temple  v.  State^  p.  462. 

Persons  are  gnilty  of  no  offense  in  tearing  down  a  portion  of  a  railroad 
bridge  over  a  river,  when  by  so  doing  they  were  removing  obstmctions 
to  the  free  navigation  of  that  riyer.    Stats  y.  Parrot^  ^%Z. 

Forcible  trespass  is  indictable ;  what  is  forcible  trespass,  p.  592. 

Officer  entering  public  house,  p.  593. 

Abusing  another's  family  not,  p.  593. 

Ejection  of  licensee,  p.  593. 

Passing  counterfeit  coin  not  a  trespass  on  the  property  of  another,  p.  598 

"  TRESPASS  ON  THE  PROPERTY  OF  ANOTHER." 
Construed,  p.  591. 

UNITED  STATES  CURRENCY. 

See  COUNTBRFEITINQ ;  MomCT. 

UNITED  STATES  MAIL. 
See  PosT-ovFiCB  Laws. 

UNITED  STATES  PROPERTY. 

See  CrOVERNMENT  PbOPEBTT. 

UNITED  STATES  REVENUE  LAW. 
See  Customs. 

UNLAWFUL  ASSEMBLY. 
See  Riot. 

UNWHOLESOME  FOOD  AND  DRINK. 
See  Nuisance. 

"VAGABOND." 

Construed,  p.  800. 

VAGRANCY. 

See  Common  PROSTrruTB. 

"  VAGRANT." 

Construed,  p.  796. 

"VESSEL." 

Construed,  p.  821. 

WAGES. 

See  CoNSPiBAOT. 

"WILLFUL." 

Construed,  pp.  467,  470. 
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«  WANTON." 

Constmed,  p.  467. 

WORDS. 

See  BiOT. 

WORDS  AND  PHRASES. 

Adjoining,"  p.  820. 

Agent,"  pp.  889,  984, 985. 
'Amount  of  £5,"  p.  602. 
'Any  property,"  p.  599. 

Bailee,"  p.  985. 

Beast,"  p.  104. 

Beginning  to  demolish,"  p.  602. 

Bets,"  p.  755. 

Breaking,"  pp.  880,  881. 

Building,"  p.  766. 

Building  erected,"  p.  820. 

Building  or  room,"  p.  820. 
'Building  other  than  dwelling  house,"  p.  820. 
!  Building  used  In  carrying  on  the  trade  of  a  carpenter,"  p.  820 
'  Building,  ship  or  vessel,"  p.  885. 
'  Bum,"  p.  818. 
'Business," p.  765. 

'  By  virtue  of  his  employment,"  pp.  988,  989. 
'  Canylng,"  p.  586. 
'Cattle,"  p.  699. 
'Civil  officer,"  p.  591. 
« Clerk,"  pp.  892,  986. 
'Common  drunkard,"  p.  791. 
'Common  gaming  house,**  p.  755. 
'  Common  labor  and  usual  avocation,"  p.  780. 
'Common  prostitute,"  pp.  797,  800. 
'Day  of  election,"  p.  765. 
•Dealer,"  p.  649. 

'Device  or  substitute  for  cards,"  p.  755. 
'  Disfiguring,"  p.  602. 

Domestic  animals,"  p.  486. 

Drunk  in  or  about  the  premises,"  p.  765. 

Dwelling  house,"  pp.  819,  888. 

Enemies,"  p.  252. 

Entering,"  p.  882. 

Entrusted  with  any  note  or  bill/*  p.  946. 

2  Defences.  64 
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WORDS  AND  PHRASES— Contfutied. 

«  Fence,  bar,  or  other  impediment,"  p.  770. 

''Gambling  devices,"  p.  765. 

'*  Game  played  with  dice,"  p.  768. 

*'  Game  of  chance,*'  p.  766. 

"Highway,"  p.  769. 

•'Horse,"  p.  699. 

"  Horses,  cattle  or  other  beasts,"  p.  599. 

"  Horse,  cattle,  sheep,  goat  or  swine  or  any  other  property,"  p.  599. 

"  House,"  pp.  766,  820. 

"  HoQse  of  another,"  p.  818. 

"  House  where  spirituous  liquors  are  sold,"  p.  769.    - 

"  Idle  person,"  p.  797. 

"  Indecent,"  p.  282.  ^ 

"  Infamous  crime,"  p.  188. 

'<  In  presence  of  family  or  female,"  p.  794. 

"Instruments  of  gaming,"  p.  769. 

"  Keeper  of  house  of  entertainment,"  p.  769. 

"Keeping  a  common  gamingtable,"  pp.  624,  628. 

"  Lan4  of  another,"  p  601. 

"  Levying  war,"  p.  118. 

"  Lewdly  and  lasciviously  cohabiting,"  p.  798. 

"Living  in  adultery,"  p.  95. 

"Lottery,"  pp.  639,  769. 

"Maim,"  p.  601. 

"  Maiming  or  wounding  cattle,"  p.  601. 

"Maliciously,"  p.  600. 

"  Malicious  injury,"  p.  601. 

"  Misfeasance  in  office,"  p.  419. 

"  Money  or  property  of  another,"  p.  908. 

"  Naked  girls,"  p.  794. 

"  Needlessly  kiU,"  pp.  494,  604. 

"Night,"  p.  888. 

"  Noxious  thing,"  p.  93. 

"  Obscene  and  vulgar  language,*'  p.  794. 

"  Occupation,"  p.  766. 

"  Off  his  premises,"  p.  774. 

"  Officer,"  pp.  691,  960. 

"Officer,  director  or  manager  of  bank,"  p.  960. 

"  Officer  engaged  in  execution  of  process  or  arrest  of  criminals,"  p.  691. 

"  Officer  of  banking  institution,"  p.  197. 

"Officer  of  the  United  States,"  p.  314. 
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WORDS  AND  FHBASES  —  Continued, 
Official  misconduct,''  318. 
On  account  of,"  p.  941. 
Open  store,"  p.  780. 

Open  and  gross  lewdness  and  lasciylous  behavior,"  p.  798. 
Open  and  notorious  adultery,"  p.  25. 
Outhouse  where  people  resort,"  p.  769. 
Outhouse,"  pp.  820,  885. 
Part  of  a  wood,"  p.  821. 
Passing,"  p.  259. 
Person  being  therein,"  p.  821.' 
Person  in  United  States  postal  service,"  p.  951. 
Person  lawfully  within  the  dwelling-house,"  p.  821. 
Personal  property,"  p.  599. 
Pistol,"  p.  688. 

Place  where  spirits  are  distilled,"  p.  264. 
Post  letter,"  p.  266. 
Professional  gambler,"  p.  759. 
Property  of  another,"  p.  944. 
Prostitute,"  p.  800. 
Public  highway,"  p.  766. 
Public  place,"  p.  759. 
Public  officer,"  pp.  419,  420. 
Quick  with  chUd,"  p.  93. 
Real  or  personal  property,"  p.  599. 
Resist,"  p.  421. 
Retail  liquor  dealer,"  p.  264. 
Saloon,"  p.  766. 

Selling  in  quantities  less  than  a  quart,"  p.  766. 
Sent,"  p.  278. 

Servant,"  pp.  889,  892,  935,  986. 
Shop,"  p.  886. 
Stack,"  p.  821. 
Stack  of  straw,"  p.  821. 
Stack  of  wheat,"  p.  821. 
Stack  of  wood,"  p.  821. 
Tavern,"  p.  642. 

Thing  calculated  or  useful  to  aid  escape,"  p.  418. 
Threatened."  p.  689. 
Threatening  letters,"  p.  834. 
Timber,"  p.  266. 
Torture,"  p.  608. 
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WORDS  AND  PHEASBS—  ConUnued. 
"Traveler," p.  688. 

"Trespass  on  the  property  ol  another,"  p.  691. 
"  Vagabond,"  p.  800. 
"Vagrant,"  p.  796. 
"Vessel,"  p.  821. 
"Wanton,"  p.  467. 
"Willful,"  pp.  467,  470. 
"  Work  of  necessity,"  pp.  684,  692, 698. 
"Worldly  employment,"  p.  684. 

"WORK  OF  NECESSmr." 
Constmed,  pp.  684|  693,  698. 

WORKMEN. 

See  Ck>KSPnucT. 

"WORLDLY  EMPLOYMENT." 

Construed,  p.  684. 
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